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The  Wbstkbk  UinoN  Teleobaph  Company  v.  The  Uniok 
PAomo  BahiWay  Goufaht. 

{OireuU  Court,  D.  Kanta*.    June  30, 1880.) 

1.  PuBADUKi — OOKFORATioK.— An  averment  in  a  pleading  that  a  corpora- 

tion had  power  to  execute  a  contract,  must  lie  taken  to  mean  tiiat  it 
had  such  power  by  virtue  of  the  law  of  its  being. 

2.  Pacific  Kailiioad  Systsk— Act  of  OoKOBKaa,  Jm.T  12,  1862.— The 

several  state  railway  corporations  incorporated  into  the  Pacific  rail- 
road system  by  the  act  of  congress  chartering  the  Union  Pacific  Rail- 
road Company,  approved  July  12, 1862,  and  which  were  authorized  to 
construct  branches,  and  received  aid  from  the  United  States,  are  sub- 
ject to  the  terms  and  conditions  imposed  by  said  act  of  congress. 

8.  Same — Tblborafh  Franchisb  — ^The  Union  Pacific  Railroad  Company 
is  without  authority  to  alienate  its  telegraph  franchise,  or  auy  prop- 
erty necessary  to  the  performance  by  it  of  the  duties  imposed  by  law. 

4.  Same— Samb— Act  of  CoKoiiBse,  July  2,  1864,  f  4.— But  the  fourth 
section  of  the  act  of  July  2, 1864,  authorizes  said  Union  Pacific  Rail- 
road Company,  or  any  company  authorized  to  construct  a  branch  of 
the  Union  Pacific  liailroad,  to  transfer  to  the  United  States  Telegraph 
Company,  or  its  successor,  the  right  to  construct  and  operate  the  line 
of  telegraph  required  by  the  Union  Pacifio  Railroad  charter  to  be  con- 
structed and  operated. 
v.3,no.l — 1 
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8.  Ooxmucp— Pdbltc  Pouct. — A  proTision  in  a  contract  between  a  tele- 
graph company  and  a  railroad  company,  to  the  effect  that  the  telegraph 
company  will  transmit  the  family,  priyate  and  social  messages  of  the 
executive  officers  of  the  railroad  company  free,  is  against  public  pol- 
icy, and  immoral,  and  taints  the  entire  contract,  so  that  a  court  of 
equity  will  not  enforce  it,  or  grant  any  relief  to  *  party  claiming 
under  it. 

Demurrer  to  Bill. 

C.  Beckwith,  WiUiams  db  Thompson,  Geo.  R.  Peek  and  W, 
C,  Webb,  for  complainantB. 

J.  P.  Usher  and  Everest  d  Waggener,  for  defendant. 

MgGbabt,  G.  J.  The  bill  seta  forth  a  contract  in  writing 
entered  into  t>etween  plaintiff  and  the  Union  Pacific  BaUway 
Company,  Eastern  Division,  of  date  October  1, 1866,  whereby 
the  plaintiff,  under  certain  terms  and  conditions,  was  to  con- 
struct, maintain  and  operate  a  line  of  telegraph  along  the 
line  and  upon  the  right  of  way  of  said  railway  company. 

The  bill  avers  that  the  parties  to  said  contract  are,  and 
were  at  the  time  of  the  execution  thereof,  existing  corpora- 
tions, with  power  and  authority  to  make  and  enter  into  said 
contract.  The  Kansas  Pacific  Railway  Company  was  the 
successor  of  said  Union  Pacific  Bailway  Company,  Eastern 
Division,  and  the  Union  Pacific  Bailway  Company  is  the  suc- 
cessor oi  the  former.  It  is  averred  that  by  the  terms  of  said 
contract  it  was  agreed  that  plaintiff  should  have  the  right  to 
add  as  many  wires  to  said  line  established  as  should  be  neces- 
sary for  the  transmission  of  its  own  business,  without  inter, 
ference  with  the  working  of  the  wire  which,  by  the  terms  of 
the  contract,  was  reserved  for  the  use  of  the  railway  com- 
pany. 

The  plaintiff  further  alleges  that  on  the  tenth  day  of  Feb- 
ruary, 1880,  it  became  and  was  necessary  for  the  transmis- 
sion of  its  business  to  add  another  wire  to  said  telegraph 
line,  between  Wyandotte  and  Brookville,  and  that  for  that 
purpose  it  procured  the  necessary  materials,  and  demanded 
of  the  railway  company  permission  to  erect  said  additional 
wire,  which  was  refused;  and  it  is  alleged  that  the  several 
defendants  have  confederated  and  combined  together,  and  by 
force  and  threats  have  prevented  plaintiff  from  putting  up 
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said  additional  wire,  and  that  thej  still  prerent  the  same, 
and  threaten  to  prevent  the  same  hereafter.  It  is  farther 
alleged  that  defendants  are  about,  by  force  and  against  plain- 
tiff's will,  to  cut  the  wires  used  on  plaintiff's  said  line  of  tel- 
egraph. The  prayer  of  the  bill  is  as  follows:  "Plaintiff 
prays  the  conrt  to  enjoin  and  restrain  the  defendants,  and 
each  and  every  of  them,  by  whatever  name  they  or  either  of 
them  may  be  known,  from  interfering  with  plaintiff's  right  to 
add  any  additional  wires  necessary  for  the  transaction  of 
its  business  over  said  Irae  of  telegraph,  on  said  poles  along 
and  on  said  railroad  line;  and  plaintiff  prays  the  court  to 
enjoin  all  the  servantif,  agents  and  employes  of  def^idants, 
and  each  of  them,  from  in  any  way  preventing  plaintiff,  its 
servants,  agents  or  employes,  putting  up  such  additional 
wires  as  may  be  necessary  for  plaintiff's  business.  Plaintiff 
prays  the  court  to  enjoin  and  restrain  the  defendants,  each 
and  every  one  of  them,  from  cutting  any  wires  heretofore 
nsed  by  the  plaintiff  under  said  contract,  and  running  the 
same,  or  any  of  them,  into  the  office  or  offices  of  defendants, 
or  any  of  them,  and  thereby  depriving  plaintiff,  either  per- 
manently or  temporarily,  of  the  said  wires,  or  any  of  them. 
Plaintiff  prays  the  court  to  enjoin  and  restrain  temporarily 
defendants,  and  each  and  all  of  them,  their  servants,  agents 
and  employes,  from  cutting  said  wires,  or  any  of  them,  and 
from  preventing,  or  in  any  way  or  manner  whatsoever  ob- 
structing or  hindering,  plaintiff,  its  agents,  servants,  and  em- 
ployes, from  adding  such  other  wire  to  said  poles  as  may  be 
necessary,  and  from  running  said  wires,  or  any  of  them,  into 
the  office  or  offices  of  the  defendants,  or  either  of  them,  dif- 
ferent from  what  they  now  are.  And  plaintiff  prays  the  court 
to  continue  such  temporary  injunction  until  the  final  hearing 
of  this  cause,  and  that  at  such  final  hearing  sach  injunctions 
be  made  perpetual.  And  plaintiff  prays  for  such  other  and 
further  relief  as  may,  under  the  focts  and  circumstances  of 
the  case,  be  deemed  proper  and  equitable,  and  for  costs." 

The  defendant  the  Kansas  Pacific  Railway  Company  de- 
murs to  the  bill  upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  any  cause  of  action.    The  contention 
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of  the  defendant  is  that  it  appears  from  the  face  of  the  bill 
that  the  Union  Pacific  Bailway  Company,  Eastern  Division, 
had  no  power  or  authority  to  entfer  into  the  contract  in  ques- 
tion, and  that  the  same  appears  to  be  against  the  statute, 
oontrary  to  public  policy,  and  void. 

1.  Although  the  bill  avers  that  the  railway  company  had 
power  to  enter  into  the  contract  in  controversy,  it  must  be 
assumed  that  by  this  allegation  the  complainant  intended  to 
say  that  by  virtue  of  the  law  of  its  being  it  had  such  power;* 
and  it  is,  therefore,  necessary  to  look  into  the  statutes  under 
which  it  was  organized,  and  by  which  its  powers  were  defined 
fUQid  limited.  A  corporation  can  posse^  such  powers  only  as 
are  expressly  conferred  by  statute,  or  incidental  to  its  express 
powers. 

2.  It  is  conceded  that  the  Kansas  Pacific  Bailway  Company, 
Eastern  Division,  was  originally  chartered  by  an  act  of  the 
legislature  of  Kansas  as  the  "Leavenworth,  Pawnee  &  Western 
Bailroad  Company, "  and  had,  by  virtue  of  its  state  charter, 
authority  to  make  the  contract  in  question;  but  it  is  insisted 
that,  by  accepting  the  terms  of  the  act  of  congress  making  it  a 
branch  of  the  Union  Pacific  Bailroad,  it  became  subject  to 
the  laws  of  the  United  States  relating  to  that  road  and  its 
branches,  and  was  thereby  disabled  from  making  such  a  con- 
tract. By  section  9  of  the  act  known  as  the  original  Pacific 
Bailroad  Act,  approved  July  12,  1862,  it  was  provided  that 
the  Leavenworth,  Pawnee  &  Western  Bailroad  of  Kansas 
might  construct  a  raUroad  and  telegraph  line  over  a  pre- 
scribed route,  "upon  the  same  terms  and  conditions,  in  all 
respects,  as  are  provided  in  this  act  for  the  construction  of 
the  railroad  and  telegraph  lines  just  mentioned." 

By  other  provisions  of  the  act,  and  by  its  amendments, 
large  subsidies  were  bestowed  upon  the  companies  building 
the  branches,  as  well  as  upon  the  company  which  was  to 
build  the  main  line.  I  am  of  the  opinion  that  by  accepting 
the  terms  of  the  acts  of  congress,  and  receiving  its  benefits, 
the  Leavenworth,  Pawnee  &  Western  Bailroad  Company  be- 
came subject  to  all  the  terms  and  conditions  imposed  by  those 
,aots,  and  that  neither  it  nor  its  successors  could  enter  into  a 
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eontraot  not  anthorized  thereby,  anything  in  the  original 
Btate  charter  to  the  contrary  notwithstanding. 

8.  This  brings  me  to  the  qaestion  whether  the  oontraot  set 
oat  in  the  bill  was  anthorized  by  the  charter  of  the  Union 
Pacific  Railroad  Gompltny,  and  its  amendments.  I  have 
recently  had  occasion  to  consider  the  proper  constraction  of 
those  acts,  and  the  powers  of  the  companies  authorized  to 
construct  and  operate  lines  of  railroad  and  telegraph  under 
them,  and  the  conclusion  reached  was  that  the  Union  Faeifio 
Bailway  Company  was  not  authorized  to  alienate  its  tele- 
graph franchise,  or  any  property  necessary  to  the  performance 
by  it  of  the  duties  imposed  by  those  acts.  TeUgraph  Co,  y. 
BaUroad  Co.  1  Fed.  Rep.  745. 

The  contract  now  before  me  provides  not  merely  for  grant* 
ing  to  the  telegraph  company  the  right  of  way  along  the  line 
of  the  railway,  ibnt  it  also  provides  that  the  railway  company 
shall. do  no  commercial  or  paid  telegraph  business  from  any 
station  where  the  telegraph  company  shall  have  an  office, 
without  the  consent  of  the  latter.  This,  in  my  judgment, 
amoonts  to  an  alienation  of  the  right  to  transact  business 
for  the  public  generally  for  pay,  as  a  telegraph  company,  and 
that  right  is  the  most  valuable  part  of  the  franchise  of  a  tel- 
egraph company.  It  follows  that  the  contract  is  beyond  the 
power  of  the  railway  company,  unless  the  authority  to  make 
it  can  be  derived  from  the  act  of  1864,  which  will  next  be 
considered. 

4.  The  fourth  section  of  an  act  "for  increased  facilities  for 
telegraph  communication  between  the  Atlantic  and  Pacific 
states  and  the  territory  of  Idaho,"  approved  July  2,  1864,  is 
as  follows : 

"And  be  itjvrtktr  enacted,  that  the  several  railroad  compa- 
nies authorized  by  acts  of  congress  of  July  1, 1862,  are  au- 
thorized to  enter  into  arrangements  with  the  United  States 
Telegraph  Ciompany  so  that  the  line  of  telegraph  between  the 
Missouri  river  and  San  Francisco  may  be  made  upon  and 
along  the  line  of  said  railroad  and  branches  as  fast  as  said 
roads  and  branches  are  btdlt;  and  if  said  arrangements  be 
entered  into,  and  the  transfer  of  said  telegraph  line  be  made 
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in  accordance  therewith  to  the  line  of  said  railroads  and 
branches,  snob  transfer  shall,  for  all  purposes  of  the  act  re- 
ferred to,  be  held  and  considered  a  falfilment  on  the  part  of 
said  railroad  companies  of  the  provisions  of  the  act  in  re- 
gard to  the  construction  of  a  telegraph  line ;  and  in  case  of 
a  disagreement  said  telegraph  company  are  authorized  to 
remove  their  line  of  telegraph  along  and  upon  the  line  of 
railroad  therein  contemplated,  without  prejudice  to  the  rights 
of  said  railroad  companies."     13  Statutes,  S74. 

It  is  stated,  in  argument  by  counsel,  that  complainant  is 
the  assignee  and  successor  of  the  said  United  States  Tele- 
graph Company,  and  possessed  at  the  time  of  making  the 
contract  in  question,  and  still  possesses,  the  rights  conferred 
upon  that  company  by  the  section  just  quoted;  and  it  is 
claimed  that  under  this  act,  if  not  under  the  original  Pacific 
Railroad  charter,  the  railway  company  had  power  to  make 
the  contract.  These  facts  are  not  averred  in  the  bill,  but  as 
the  question  of  the  true  construction  of  the  section  above 
quoted  has  been  discussed,  I  deem  it  best  to  state  my  views 
thereon,  especially  in  view  of  the  fact  that,  under  the  allega- 
tion in  the  bill  that  the  railway  company  had  power  to  enter 
into  the  contract,  it  is  the  duty  of  the  court  to  construe  any 
statute  under  which  that  power  is  claimed.  I  cannot,  how. 
ever,  in  the  present  state  of  the  record,  determine  whether 
the  rights  of  the  United  States  Telegraph  Company  had  been 
legally  transferred  to  the  complainant.  That  question  can 
only  be  decided  upon  consideration  of  the  assignment  or  con- 
veyances under  which  the  transfer  was  made,  and  of  the  laws 
authorizing  such  instruments  to  be  executed,  and  these  are 
not  before  me.  I  can  only  determine,  so  far  as  I  am  con- 
cerned, the  question  whether  the  railway  company  could, 
under  the  act  above  quoted,  have  entered  into  a  contract  like 
the  one  in  controversy  with  the  said  United  States  Telegraph 
Company.  By  the  law  as  it  stood  before  the  passage  of  the 
act  of  1864,  which  is  now  to  be  construed,  the  Kansas  Pacific 
Bailroad  Company,  Eastern  Division,  was  bound  to  construct 
a  telegraph  line  of  its  own.  The  act  of  1864  allowed  it  to 
selieve  itself  of  that  duty  and  to  devolve  it  upon  the  United 


Digitized  by 


Google 


XTEBTBBR   VmOS   TELSaBAPB  00.  t).  V.  P.  BT.  CO.  7 

States  Telegraph  Company.  An  arrangement  was  author* 
ized  between  the  railway  and  telegraph  companies  "so  that 
the  line  of  telegraph  between  the  Missouri  river  and  San 
Francisco  may  be  made  npon  and  along  ^he  line  of  said 
railroad  and  branches  as  fast  as  said  road  and  branches 
are  built."  Made  by  whom?  Evidently  not  by  the  railway 
company,  for  it  was  already  authorized  to  erect  a  line  of  tele* 
graph,  and  no  arrangement  was  necessary  for  that  purpose^ 
It  was,  then,  to  be  an  arrangement  by  which  the  United 
States  Telegraph  Company  should  erect  the  telegraph  line. 
It  would  seem  that  the  transfer  of  an  existing  line  over  part 
or  all  of  the  route  was  also  contemplated,  for  it  is  farther  pro- 
vided in  the  same  sentence  as  follows :  "And  if  said  arrange- 
ment be  entered  into,  and  the  transfer  of  said  telegraph  line  be 
made  in  accordance  therewith  to  the  line  of  said  railroad 
and  branches,  such  transfer  shall,  for  all  purposes  of  the  act 
referred  to  be  held  and  considered,  a  fulfilment  on  the  part 
of  said  railroad  companies  of  the  provisions  of  the  act  in 
regard  to  the  oonstmotion  of  a  telegraph  line."  I  think  it 
plain  that  tinder  this  act  it  wonld  have  been  competent  for  th« 
Kansas  Pacific  Bailroad  Company,  Eastern  Division,  to  have 
made  an  arangement  with  the  United  States  Telegraph  Com- 
pany whereby  the  latter  could  have  erected  a  line  of  tele- 
graph upon  the  line  of  the  railroad,  using  for  that  purpose, 
in  part  or  in  whole,  the  poles  and  wires  nsed  by  it  upon  its 
then  existing  line.  The  same  policy  had  been  previously 
adopted  by  oongress,  (see  section  19  of  the  original  Pacific 
Bailroad  charter.)  It  is,  however,  contended  that  the  act  of 
1864,  and  said  section  19  of  the  original  charter,  only  related 
to  the  erection  of  the  telegraph  line,  and  did  not  authorize  the 
railway  oompanies  to  devolve  the  duty  of  operating  such 
lines,  after  erection,  upon  the  telegraph  companies  named. 

This  snggestion  has  received  careful  consideration,  and  my 
eonolnsion  is  that  the  act  authorized  something  more  than 
the  employment  of  this  particular  telegraph  company  to  con- 
stmct  the  line.  No  legislation  was  necessary  for  that  pur- 
pose. Congress  evidently  intended  to  protect  the  interest  of 
telegraph  oompanies  that  had,  at  great  cost,  erected  telegraphs 
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apon  lines  west  of  the  Missouri  river,  and  which  were  in 
danger  of  being  rendered  worthless  by  the  lines  about  to  be 
constructed  by  the  railroad  companies,  it  did  not  provide 
for  a  sale  by  th^ telegraph  company  to  the  railroad  company 
of  the  material  of  the  then  existing  lines,  nor  did  it  provide 
for  a  sale  of  the  franchises  of  the  telegraph  company.  It 
dearly  provided  for  an  arrangement  by  which  the  telegraph 
company  might  transfer  its  line  and  btuiness  to  the  line  of  the 
railroad.  This  is  made  more  evident  by  the  further  provis- 
ion that,  in  ease  of  disagreement,  the  telegraph  company 
may  transfer  its  line  of  telegraph  upon  and  along  the  line  of 
the  railroad  without  prejudice  to  the  rights  of  the  railroad 
company.  The  purpose  of  the  act  is  here  made  manifest.  It 
was  to  authorize  the  transfer  of  the  telegraph  line  of  the  United 
States  Telegraph  Company  to  and  along  the  Hue  of  the  rail* 
load,  and  permit  its  operation  there,  upon  such  terms  as 
might  be  mutually  satisfactory;,  or,  if  no  terms  could  be 
agreed  upon,  then  as  a  matter  of  right  in  the  telegraph  com- 
pany. It  was,  of  course,  not  the  purpose  of  congress  to 
authorize  the  telegraph  company  to  establish  and  construct 
its  line  of  telegraph  along  the  line  of  the  railroad  without 
the  right  to  operate  the  same  after  it  was  so  established  and 
constructed. 

I  am,  therefore,  clearly  of  the  opinion  that  the  fourth  sec- 
tion of  the  act  of  July  2,  1864,  above  quoted,  authorized  the 
Kansas  Pacific  Bailway  Company,  Eastern  Division,  to  enter 
into  a  contract  with  the  United  States  Telegraph  Company 
embodying  the  terms  of  the  contract  set  forth  in  the  bill, 
with  the  exception  of  the  clause  respecting  the  family,  private 
and  social  messages  of  the  executive  officers  of  the  railroad 
company,  which  ^ill  now  be  considered. 

5.  The  contract  in  question  provides  as  follows :  "Fourth, 
the  business  of  said  railway,  including  its  construction,  lands, 
and  all  business  of  the  company,  and  the  family,  private  and 
social  messages  of  the  executive  officers,  shall  be  transmitted 
without  charge  between  all  telegraph  stations  on  the  line  of 
said  railway,  and  also  between  aU  such  stations  and  the  city 
of  St.  Louis,  Missouri,  and  over  all  other  lines  in  Missouri, 
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Kansas,  Cdorado  and  New  Mezioo  now  owned  or  controlled, 
or  that  may  hereafter  be  owned  or  controlled,  by  the  West- 
em  Union  Telegraph  Company:  provided,  as  far  as  said 
lines  in  Colorado  or  Kew  Mexico  are  concerned,  the  said  road 
or  roads  of  the  Union  Pacific  Bailway  Company,  Eastern 
Division,  shall  at  the  time  be  in  process  of  oonstrnotion 
towards  Santa  Fe,  or  Denver,  or  both ;  and  all  such  business 
shall  be  transmtted  free  of  charge  over  aU  other  lines  owned 
or  controlled,  or  that  may  hereafter  be  owned  or  controlled, 
by  the  said  telegraph  company,  within  the  United  States, 
to  an  amount  not  exceeding  the  rate  of  $4,000  per  annum, 
and  for  any  excess  above  such  rate  the  telegraph  company 
will  deduct  and  abate  one-half  the  regular  tariff  charges- 
settlements  and  payments  for  such  excess  to  be  made  yearly." 

That  this  provision  of  the  contract  is  against  public  policy 
and  therefore  void,  is,  to  my  mind,  entirely  clear.  It  amounts 
to  an  agreement  to  give  to  each  of  the  officers  of  the  com- 
pany who  made  the  contract,  and  to  each  of  their  successors 
who  should  maintain  it,  a  valuable  consideration  for  his 
official  action  in  that  behalf ;  a  consideration  of  a  private  and 
personal  character,  enuring  to  the  officers'  private  benefit 
and  gain,  and  not  to  the  benefit  of  the  company  or  other 
stockholders.  Jt  is  said,  however,  that  this  feature  of  the 
contract  may  be  eliminated,  aiid  that  the  remainder  may 
stand  and  be  enforced.  It  is  true  that  the  policy  of  the  law 
is  to  effectuate  rather  than  defeat  a  contract,  and  to  this  end 
parts  or  provisions  which  are  comparatively  unimportant,  and 
which  may  be  severed  from  the  contract  without  impairing  its 
effect  or  changing  its  character,  wiU  sometimes  be  sup- 
pressed.    2  Parsons,  Con.  505. 

But  the  clause  above  quoted  cannot  be  set  aside  as  unimpor- 
tant. It  ccmstituted,  to  say  the  least,  one  of  the  considerations 
on  which  the  contract  was  made,  and  it  is  well  settled  that 
"if  the  contract  be  made  on  several  considerations,  one  of 
which  is  illegal,  the  whole  contract  is  void,  and  that  whether 
the  illegality  be  at  common  law  or  by  statute."  Chitty  on 
Contraots,  (8,th  Am.  Ed.)  572.    An  agreement  to  give  to  an 
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officer  of  a  corporation  anything  of  value,  in  eonsideraiion 
for  his  assent  to  the  execution  of  a  particular  contract,  is, 
witbont  doubt,  an  immoral  and  unlawful  agreement,  and 
one  'which  equity  will  not  enforce;  and  a  careful  examina- 
tion of  the  subject  leads  me  to  the  conclusion  that  no  affirma- 
tive relief  can  be  granted  upon  a  contract  which  includes  this 
as  one  of  its  features,  although  it  be  in  other  respects  unob- 
jectionable. There  is,  of  course,  no  merit  in  the  defence  here, 
so  far  as  the  railway  company  is  concerned,  for  both  officers 
and  stockholders  were  undoubtedly  aware  of  the  existence  of 
the  contract,  and  have  for  over  13  years  acquiesced  in  it  and 
enjoyed  its  advantages.  It  is  for  the  protection  of  public 
interests  that  courts  take  notice  of  the  immorality  of  such 
contracts  whenever,  by  any.  means,  made  aware  of  it.  In  the 
present  case  the  court  cannot  ignore  this  objectionable  fea- 
ture of  the  contract,  since  it  is  set  out  in  full  by  the  com- 
plainant in  the  body  of  the  bill,  and  all  its  provisions  are 
brought  to  the  attention  of  the  court'  by  the  demurrer.  The 
contract  being  tainted  with  immorality,  the  law  is  well  settled 
that  a  court  of  equity  must  leave  the  parties  to  it  where  it 
finds  them,  without  affirmative  relief,  and  this  whether  the 
contract  has  been  executed  or  not.  ManhaU  v.  R.  Co.  16 
How.  314;  Bank  U.  S.  v.  Oweng,  2  Pet.  639;  2  Eedfield  on 
Bailways,  576,  584;  Fomeroy  on  Specific  Performance,  §§ 
284-6 ;  Wright  v.  Rindskoph,  43  Wis.  344 ;  MeWilliama  v.  Phil- 
lips,  57  Miss.  196;  Guernsey  v.  Cook,  120  Mass.  501;  Setters. 
Avery,  15  Kan.  157. 

A  contract  may  bo  ultra  vires,  and  yet,  if  it  is  not  immoral,  it 
may,  after  it  has  been  executed,  in  whole  or  part,  form  the 
basis  for  equitable  relief.  If,  therefore,  it  was  conceded  that 
this  contract  was  beyond  the  powers  of  the  railway  company, 
it  would  still,  but  for  the  clause  now  under  consideration,  be 
proper  to  hold  the  parties  bound  by  their  executed  dealings 
under  it.  Such  was  my  opinion  in  the  case  of  The  Telegraph 
Co.  ▼.  The  Railway  Co.,  supra,  and  to  that  opinion  I  still  ad- 
here. But  when  a  party  comes  into  a  court  of  equity  and 
asks  affirmative  relief  upon  a  contract  which,  in  one  of  ita 
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provisions,  is  upon  its  face,  immoral  and  corrupt,  the  conrt 
can  only  say  to  the  complainant,  in  the  language  of  the 
supreme  court  in  Creath  v.  Sims :  "However  unworthy  may 
have  been  the  conduct  of  your  opponent,  you  are  confessedly 
in  pari  delicto;  you  cannot  be  admitted  here  to  plead  your 
own  demerits.  Precisely,  therefore,  in  the  position  in  which 
you  have  placed  yourself,  in  that  position  we  must  leave  you." 
5  How.  204. 

The  officers  of  a  railway  company  are  qtuui  public  officers, 
Jheir  duties  are  of  a  fiduciary  character.  They  are,  in  an 
important  sense,  trustees.  To  pay  them  individually  any> 
thing  of  value  for  executing  a  corporate  contract  is  grossly 
unlawful,  and  taints  such  contract  with  moral  turpitude.  Vast 
interests,  in  which  the  public,  as  well  as  the  immediate  parties, 
are  deeply  concerned,  are  entrusted  to  the  control  and  man- 
agement of  such  officials;  and,  in  my  judgment,  there  are 
important  considerations  of  public  policy  which  demand  that 
courts  of  justice  shall  hold  them  to  a  strict  account,  and 
shall  never  for  a  moment  recognize  as  valid  a  contract  ob- 
tained by  paying  directly  or  indirectly  to  such  officials  any 
consideration,  whether  large  or  small. 

The  demurrer  to  the  bill  is  sustained. 

Complainants  may  have  leave  to  amend,  if  desired ;  other- 
wise there  wiU  be  a  decree  dismissing  the  bill.  And  unless 
it  can  be  made  to  appear  by  an  amended  bill  that  complain- 
ant has  at  least  a  probable  right  to  retain  possession  of  the 
telegraph  lines  and  property  independently  of  the  contract, 
the  injunction  must  be  dissolved. 

FosTEB,  D.  3.  I  concur  in  the  conclusion  reached  by  the 
circuit  judge  that  the  demurrer  to  the  bill  should  be  sustained, 
but  am  not  prepared  to  express  an  opinion  on  the  construc- 
tion of  section  4,  act  of  July  2, 1864,  or  the  powers  conferred 
on  the  defendant  company  by  that  act.  My  judgment  only 
extends  to  what  appears  in  the  bill.  And  under  the  provis- 
ions of  the  Pacific  Bailroad  act  of  1862,  and  the  powers  and 
duties  conferred  and  imposed  thegreby,  I  am  of  the  opinion 
that  this  contract  is  uUra  vires  the  defendant  company  and 
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therefore  void.  Am  further  of  the  opinion  that  the  provis- 
ion in  the  contract  for  transmitting  the  private,  social  and 
family  messages  of  the  executive  officers  of  the  railroad  com- 
pany vitiates  the  contract  and  renders  it  illegal. 


In  re  Shephabd. 

iOireuit  Oourt,  E.  B.  Nm  York.    June  9, 1880.) 

• 

1.  PrACTICK— aUBPOlNA  DUCES  TECUM  TO  PrODUCB  PBBBONAI,  PnOPEBTT 

— CJONTEMTT  OP  Court. — A  mibpcma  duee*  tecum  cmx  only  be  used  to 
compel  the  production  of  documentary  evidence,  books,  papers,  ac- 
coonts,  and  the  like. 

In  Equity. 

Benedict,  D.  J.  This  is  an  application  for  an  attachment 
against  a  witness  to  punish  a  contempt  in  refusing  to  bring 
certain  "patterns"  for  a  stove,  in  pursuance  of  the  directions 
of  a  writ  of  subpoena  dtices  tecum,  issued  out  of  this  court  and 
duly  served  upon  the  witness.  The  writ  was  issued,  as  of 
course,  from  the  clerk's  office,  and  without  application  to  the 
oourt. 

On  the  part  of  the  witness  the  point  is  taken  that  the 
court  has  no  power,  by  a  writ  of  subpoena  duces  tecum,  to  com- 
pel a  person  to  bring  to  court  his  property  other  than  docu- 
mentary evidence,  and  that  the  function  of  a  subpoena  duces 
tecum  is  confined  to  securing  the  production  of  documents 
and  books. 

The  power  to  issue  the  writ  of  subpoena  is  derived  from 
section  716,  U.  S.  Bev.  St.,  and  must  be  found  in  the  words 
"all  writs  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the  usages  and  prin- 
ciples of  law."  Is  a  writ  requiring  a  person  not  a  party  to  the 
suit  to  attend  the  court  and  bring  with  him  certain  described 
patterns  of  the  castings  of  a  stove,  in  that  such  patterns  may 
be  put  in  evidence,  a  writ  agreeable  to  the  usages  and  princi- 
ples of  law?    I  have  been  referred  to  no  case  in  which  the 
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antliority  to  compel  a  person  not  a  party  to  the  suit  to  attend 
and  bring  with  him  property  of  this  description  for  such  a 
pnrpose  has  been  declared  or  contended  for;  nor  has  it  been 
shown  that  saoh  a  writ  was  ever  before  issned.  Mr.  Starkie 
speaks  of  the  subpoena  ducet  tecum  as  a  writ  wholly  to  compel, 
the  production  of  instruments  and  documents.  3  Stark,  on 
Evid.  17i.  In  Amy  v.  Long,  9  East.  473,  where  the  power  to 
issue  a  tiibpoena  duces  tecum  was  called  in  question,  the  writ  is 
spoken  of  as  used  to  compel  the  production  of  "written  testi- 
mony," "written  evidence,"  "documents,"  "papers  belonging 
to  them  individually,"  "books  and  papers,"  "specified  papers 
and  instruments."  The  writ  now  under  consideration  seems, 
therefore,  to  be  a  novelty,  not  agreeable  to  any  usage  of  the 
law,  and  therefore  not  within  the  power  conferred  by  the 
statute'. 

This  oonclngion  is  strengthened  by  reference  to  section  869, 
TJ.  8.  Eev.  St.,  where  provision  is  expressly  made  for  a  duces 
teeum  to  a  witness  to  be  examined  upon  a  commission,  in  pur- 
snance  of  section  868,  and  where  the  writ  is  expressly  con- 
fined to  the  production  of  "any  paper  or  writing,  or  written 
instrument,  or  book  or  other  document."  Inasmuch  as  it  is 
evident  that  sections  868  and  869  were  intended  to  auth  .rize 
the  procuring  by  means  of  a  commission,  when  necessary, 
any  evidence  tnat  might  be  procured  upon  a  trial  in  court, 
the  limitation  of  these  provisions  to  documentary  evidence 
affords  ground  for  the  conclusion  that  the  function  of  the  writ 
of  subpvena  duets  tecum  is  accurately  described  in  section  869. 

The  provisions  of  the  statute  of  this  state,  where  the  func- 
tion of  the  writ  of  subpoena  is  limited  ^o  requiring  the  wit- 
ness to  bring  with  him  "a  book  or  paper,"  may  also  be 
referred  to  as  showing  the  usage  of  the  law  in  this  respect. 

The  motion  is  denied. 
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Edwabds,  Trustee,  r.  Woodbdry  and  otbeis. 
(Cireuit  Court,  D.  Minnetota.    Jane,  1880.) 

t,  MORTaAQOB    AND    MORTaAGEE  —  WaBTE  —  SXATUTB  —  COKTRACT.  —  A 

Btatntory  provision  that  a  mortgagor  may  continue  to  use  the  mort- 
t     gaged  premises  during  the  period  allowed  for  redemption  in  the  same 
manner  as  they  have  been  previously  used  may  be  waived  by  con- 
tract. 

Motion  for  Injunction. 

Bigeloio,  Flandrau  dt  Clark,  for  motion. 
■   W,  E.  Hale,  contra. 

MoCbaby,  C.  J.,  {orally.)  I  have  considered  this  case  upon 
the  motion  for  an  injunction.  This  is  a  case  in  which  there 
has  been  a  decree  of  foreclosure  upon  a  mortgage.'  The 
prayer  is  that  the  court  Till  enjoin  the  removal  of  earth  and 
sand  from  the  premises,  on  the  ground  that  it  is  an  impair- 
ment of  the  security.  The  premises  are  about  six  acres, 
within  the  corporate  limits  of  the  city  of  Minneapolis.  The 
defendant  is  engaged  in  making  brick,  and  for  that  purpose 
is  taking  earth  and  sand,  and  removing  it  from  the  surface 
of  the  premises.  It  appears  that  he  has  been  in  that  busi- 
ness for  some  years,  and  was  so  engaged  at  the  time  of  the 
giving  of  the  mortgage.  No  attempt  was  made  by  the  mort- 
gagee to  interfere  with  him  prior  to  the  time  of  the  sale  imder 
the  foreclosure,  but  the  purchaser  at  that  sale,  the  present 
complainant,  now  insists  that  he  has  a  right  to  stop  this  use 
of  the  premises.  That  cutting  away  earth  and  removing  it 
from  the  surface  of  the  soil  is  waste  at  common  law,  is  very 
clear,  and  I  should  have  no  difficulty  with  this  case  had  it 
not  been  for  the  statute  of  Minnesota,  which  provides  as  fol- 
lows :  "  Section  296.  Until  the  expiration  of  the  time  allowed 
for  redemption,  the  court  may  restrain  the  commission  of 
waste  on  the  property,  by  order  granted  with  or  without 
notice,  on  application  of  the  purchaser  or  judgment  creditor; 
but  it  is  not  waste  for  the  person  in  possession  of  the  prop- 
erty at  the  time  of  sale,  or  entitled  to  possession  afterwards, 
during  the  period  allowed  for  redemption,  to  continue  to  use 
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it  in  tbe  same  maimer  in  which  it  was  previously  used,  or  to 
Qse  it  in  the  ordinary  course  of  husbandry,  or  to  make  the 
necessary  repairs  of  buildings  thereon,  or  to  use  wood  or  tim- 
ber on  the  property  therefor,  or  for  the  repairs  of  fences,  or 
for  fuel  in  his  family,  while  he  occupies  the  property." 

This  property  was  used  as  a  brick-yard  prior  to  the  fore- 
closure of  the  mortgage,  and  for  several  years  previously.  I 
should  be  inclined  to  the  opinion,  though  not  entirely  clear 
upon  the  subject,  that  under  that  statute  the  party  might 
continue  to  use  the  land  as  a  brick-yard,  and  to  take  the 
earth  from  the  surface,  even  though  it  might  impair  the 
security,  were  it  not  for  a  clause  in  the  mortgage  itself,  to 
which  I  will  call  attention. 

The  mortgage  provides  that  the  mortgagor  shall  keep  the 
premises  "free  from  all  taxes  and  assessments  whatever,  and 
shall  not  do,  or  permit  to  be  done,  in,  about,  or  upon  the 
premises,  anything  that  may  in  anywise  tend  to  weaken, 
damage,  or  diminish  the  security."  My  conclusion  is  that 
this  statute  does  not  prevent  parties  from  agreeing  or  stipu- 
lating in  the  mortgage  that  nothing  shall  be  done  to  impair 
the  security.  The  statute  furnishes  a  rule  which  would  apply 
in  the  absence  of  a  contract,  but  does  not  prevent  the  parties 
from  making  their  own  agreement.  Here  is  a  plain  and 
unequivocal  stipulation  that  the  mortgagor  shall  not  do  any- 
thing to  impair  the  security  of  the  mortgage.  In  my  judg- 
ment the  statute  does  not  deny  to  the  purchaser  at  the  sale 
the  benefits  of  the  stipulation.  The  proofs  make  it  clear  that 
the  removal  of  earth  from  these  premises  does  impair,  to  a 
greater  or  less  extent,  the  security  of  this  purchaser.  The 
mortgage  debt  is  evidently  about  as  much  as  the  property  is 
worth.  It  is  manifest  that  cutting  and  carrying  away  the 
surface  of  the  earth  is  an  injury  to  the  property. 

An  injonotion  will  be  allowed. 
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Cox,  Trustee,  v.  Falmbb  and  others. 

{Oireuit  Court,  D.  Minnetota.    June,  1880.) 

1.  HoBTOAax— IirFEBUHBATioH— BuBDBR  OF  Pboov.— "  If  {be  Interltnea* 
tion  is  in  itself  suspicious,  as,  if  it  appears  to  be  contraiy  to  tlie  proba- 
ble  meaning  of  the  instrument  as  it  stood  before  the  inseition  of  the 
interlined  words:  orifit  is  in  a  handwriting  different  from  the  body  of 
the  instrument,  or  appears  to  hare  been  written  with  different  ink,— 
in  all  such  cases,  if  the  court  considers  the  interlineation  suspicious 
on  its  face,  the  presumption  will  be  that  it  was  an  unauthorized  alter* 
ation  after  execution.  On  the  other  hand,  if  the  interlineation  ap* 
pears  in  the  same  handwriting  with  the  original  instrument,  and  bears 
no  evidence  on  its  face  of  having  been  made  subsequent  to  the  execu- 
tion of  the  instrument,  and  especially  if  it  only  makes  clear  what  was 
the  evident  intention  of  the  parties,  the  law  will  presume  that  it  was 
made  in  good  faith,  and  before  execution." 

In  Equity.     Buit  to  Foreclose  Mortgage. 

H.  J.  Horn,  for  plaintiff. 

Rogers  d  Rogers,  for  defendant. 

McGbabt,  G.  J.  This  oaase  has  been  argued  and  submitted 
upon  the  merits.  It  is  a  suit  brought  to  foreclose  a  mort* 
gage.  Upon  the  face  of  the  mortgage  there  appears  an  inter- 
lineation, the  words  "block  19"  being  interlined  upon  the 
face  of  the  instrument.  Without  these  words  the  property 
described  could  not  be  located.  They  are,  therefore,  material, 
and  the  question  is  whether  they  were  inserted  before  the 
execution  of  the  mortgage  or  afterwards.  This  question  must 
be  decided  upon  the  proof,  and  in  view  of  the  law  applicable 
to  such  cases.  The  mortgage  was  twice  recorded.  The 
words  in  question  do  not  appear  in  the  ^rst  record,  but  doap- 
pearin  the  second.  Several  years  intervened  between  the  first 
and  second  recording.  It  is  contended  by  the  defendants  that 
the  interlineation  was  made  after  the  first  recording,  and 
without  authority,  while  the  plaintiff  insists  that  the  words 
were  in  the  instrument  as  originally  executed,  and  were 
omitted  by  the  recorder  in  copying  the  same  upon  the  record. 
The  only  testimony  offered  by  the  defendants  is  that  of  Henry 
H.  Finley,  one  of  the  defendants,  and  who  is  the  person  who 
drew  the  mortgage.    He  testifies  that  the  words  "block  19* 
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were  not  in  the  instrnment  when  originally  executed  and  filed 
for  record.  Bat  the  strength  of  this  testimony  is  greatly 
impaired  by  certain  facts  which  are  in  the  evidence.  In  the 
first  place,  Mr.  Finley  has,  since  the  exeoation  of  the  mort- 
gage, become  the  purchaser  of  the  premises,  and  has,  there- 
fore,  a  strong  interest  in  defeating  the  lien  of  the  mortgage. 
Besides,  he  was  the  lawyer  who  drew  the  mortgage  for  the 
mortgagee,  and  the  court  will  not  presume,  in  order  to  give 
additional  weight  to  his  testimony,  that  he  parposely  omitted 
these  material  words  of  description,  or  that  he  accidentally 
did  so,  and  afterwards,  with  knowledge  of  the  mistake,  and 
without  informing  his  client  for  whom  he  had  drawn  the 
mortgage,  undertook  to  defeat  the  mortgage  by  purchasing 
tne  property.  The  court  will  rather  presume  that,  if  the 
words  were  omitted  from  the  original  instrument,  Mr.  Finley 
did  not  know  it  at  the  time.  If  he  did  nut  know  it  at  the 
time  he  has  clearly  had  no  opportunity  to  ascertain  it  since, 
for  he  shows,  by  his  own  testimony,  that  he  has  not  had  pos- 
session of  the  instrument  since  its  execution.  Again,  it  ap- 
pears beyond  question  that  the  interlineation  is  in  the  hand- 
writing of  Finley,  and,  since  he  has  not  seen  the  mortgage 
since  the  time  of  its  execution,  it  follows  that  he  must  have 
inserted  the  words  in  question  at  that  time. 

It  further  appears,  from  the  testimony  of  Mr.  Horn,  a  witness 
for  plaintiff,  that  when  he  called  the  matter  of  the  interline- 
ation to  the  attention  of  Finley,  sometime  before  the  com- 
mencement of  this  suit,  the  latter  stated  that  the  mortgage 
was  all  right,  and  that  he  had  himself  made  the  interlinea- 
tion. It  is  true  that  Finley  gives  an  entirely  difiPerent  ver- 
sion to  this  conversation,  but,  as  he  is  an  interested  witness, 
his  testimony  must  give  way  to  that  of  Mr.  Horn,  in  so  far  aa 
they  are  in  conflict.  The  most  that  can  be  claimed,  with 
respect  to  the  evidence  bearing  upon  this  question,  is  that  it 
is  evenly  balanced,  and,  assuming  that  to  be  the  case,  my 
decision  must  turn  upon  a  question  of  law.  What  is  the  pre- 
sumption in  such  a  case?  Upon  this  question  there  is  an 
apparent  conflict  of  authority.  I  think,  however,  it  is  appar- 
ent only,  and  not  real.     There  are  cases  in  which  it  has  been 
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held  that  an  interlineation  is  presumably  an  unauthorized  alter< 
ation  of  the  instrument  after  ezecation,  and  that  the  burden  is 
upon  the  party  offering  the  instrument  in  evidence  to  show  the 
contrary.  There  are  also  cases  ia  which  interlineations  have 
been  held  to  be  prima  faeU,  bonajide,  and  that  the  burden  is  upon 
the  party  attaoking  the  instrument  to  show  that  it  was  altered 
after  execution.  But  I  think  that  one  rule  governs  in  all 
these  cases,  and  it  is  this:  If  the  interlineation  is  in  itself 
suspicious,  as,  if  it  appears  to  be  contrary  to  the  probable 
meaning  of  the  instrument  as  it  stood  before  the  insertion  of 
the  interlined  words;  or  if  it  is  in  a  handwriting  different 
from  the  body  of  the  instrument,  or  appears  to  have  been 
written  with  different  ink, — ^in  all  such  oases,  if  the  court  con- 
siders the  interlineation  suspicious  on  its  face,  the  presump- 
tion will  be  that  it  was  an  unauthorized  alteration  after  exe- 
cution. On  the  other  hand,  if  the  interlineation  appears  in  the 
same  handwriting  with  the  original  instrument,  and  bears  no 
evidence  on  its  face  of  having  been  made  subsequent  to  the 
execution  of  the  instrument,  and  especially  if  it  only  makes 
clear  what  was  the  evident  intention  of  the  parties,  the  law 
will  presume  that  it  was  made  ia  good  faith,  and  before  exe- 
cution. Stoner  v.  EUis,  6  Ind.  152 ;  Huntington  et  al,  v. 
Finch  dc  Co.  3  Ohio  St.  445;  Nichols  v.  Johnson,  10  Conn: 
192;  Bumham  v.  Ayer,  35  N.  H.  351 ;  Beaman  v.  Rutseli,  20 
Vt.  205. 

These  considerations  dispose  of  the  ease  so  far  as  defend- 
ant finley  is  concerned.  The  other  defendants  cannot  claim 
to  be  bona  fide  purchasers  without  notice,  because  the  mort- 
gage was  recorded  the  second  time  before  they  purchased. 

Decree  for  plaintiff  for  amount  of  note  and  interest,  to  b« 
assessed  by  the  clerk.  ' 
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DowB  and  others  vs.  Ekstbomis. 
{(Nreuit  Court,  D.  Minnesota.    Jane,  1880.) 

1.  WAmROTTOKIfAN — RbOKEFT  HoUniRS — FrACS — KQUtTABtiE    RELIEF. — 

When  a  warehouseman,  having  in  store  a  quantity  of  wheat  deposited 
by  several  persons,  for  which,  under  the  statute,  be  issues  receipts  to 
each  depositor,  ftaudulentljr  disposes  of  part  of  the  wheat,  the  receipt 
holders  must  share  in  what  remains  according  to  the  equitable  interest 
of  each,  to  be  ascertained  by  an  accounting. 

Beplevin  bronght  by  the  plaintiffs  against  the  defendant, 
vbo  is  sheriff  of  one  of  the  oonnties  of  Minnesota,  to  recover 
possession  of  a  quantity  of  wheat  which  the  plaintiffs  claim 
as  their  property.  The  defendant  justifies  the  taking  as 
sheriff,  and  shows  that  he  seized  the  wheat  by  virtue  of 
several  writs  of  attachment  against  one  Harris,  who,  defend- 
ant alleges,  was  the  owner.  A  jury  was  empanelled,  and  after 
the  plaintiffs'  testimony  was  all  in,  and  after  argument  by 
counsel,  the  opinion  of, the  court  was  announced  as  follows: 

DavU,  O'Brien  d  Wilson,  for  plaintiffs. 

Stroheck  dt  Plumiey,  for  defendant. 

McGbabt,  C.  3.  It  is  evident  that  the  case  turns  upon  a 
question  of  law  which  arises  upon  the  admitted  facts,  which 
are  as  follows :  Harris  was  a  warehouseman,  and  also  a  dealer 
in  wheat,  his  place  of  business  being  at  Litchfield,  Minne- 
sota. He  received  grain  for  storage  and  issued  warehouse 
receipts  for  the  same,  which  receipts,  under  the  statute  of  the 
state,  were  negotiable,  and  were  evidence  of  title  to  the  wheat 
named  therein.  Eev.  St.  of  Minn,,  1879,  p.  1013.  The 
plaintiffs  hold  such  receipts  for  about  12,000  bushels  of  wheat. 
The  plaintiffs  in  the  attachment  suits  hold  other  certificates, 
calling  for  several  thousand  bushels  in  addition.  Harris,  the 
warehouseman  who  issued  the  receipts,  either  never  received 
in  store  all  the  wheat  represented  as  received,  or,  after  re- 
ceiving it,  he  sold  or  disposed  of  a  portion  of  it. 

Just  prior  to  the  commencement  of  this  suit  he  absconded, 
leaving  in  his  warehouse  only  about  3,000  bushels  of  wheat 
to  meet  the  outstanding  receipts,  or  only  about  one-fifth  the 
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quantity  required.  In  this  state  of  things  the  creditors,  rep- 
resented by  the  defendant,  attached  all  the  wheat  in  the  ware- 
house as  the  property  of  Harris,  and  the  plaintifiFs,  holding  a 
majority  of  the  receipts,  replevied  from  defendant,  claiming 
that  their  receipts  entitled  them  to  what  was  left.  Can 
they  recover?  Clearly  not.  When  a  warehouseman,  hav-' 
ing  in  store  a  quantity  of  wheat  deposited  by  several  persons, 
for  which,  under  the  statute,  be  issues  receipts  to  each  de- 
positor, fraudulently  disposes  of  part  of  the  wheat,  the  re- 
ceipt holders  must  share  in  what  remains  according  to  the 
equitable  interest  of  each,  to  be  ascertained  by  an  account- 
ing. No  one  of  such  receipt  holders  can  recover  at  law  the 
whole,  nor  could  any  number  of  such  holders,  less  than  the 
whole  number,  recover  possession  as  against  the  remainder. 
This  case  must  be  brought  in  a  court  of  equity,  where  all  the 
claimants  can  be  heard  and  decree  can  be  rendered  estab- 
lishing the  rights  of  each  with  respect  to  the  property  in 
controversy.  It  is  a  controversy  which  cannot  be  settled  at 
law.  I  will,  therefore,  direct  that  a  juror  be  withdrawn,  and 
that  either  party  have  leave  to  file  a  b'ill  in  chancery. 


United  States  v.  Cask  of  Gin,  etc.* 

(JXariet  Court,  E.  D.  Pennsylvania.    July  13, 1880.) 

1.  Rkvenuk  LiWB— Distilled  Spimts— Pailukb  to  Stamp  "Stand 
Casks" — FoBFErrniiE — CkiHSTRncTioN'  of  Statutb. — "Stand  casks" 
forming. part  of  the  fixtures  of  a  retail  liquor  saloon,  and  used  for 
holding  distilled  spirits,  are  not  required  to  be  stamped,  and  their 
contents  are  not  liable  to  forfeiture  under  section  3289,  Hev.  St.,  be- 
cause of  the  absence  of  such  stamp. 

Motion  for  judgment  on  point  reserved.  This  was  a  libel 
of  information  for  forfeiture  against  certain  casks  of  distilled 
spirits  found  without  any  mark  or  stamp  on  them,  and  there- 
fore claimed  by  the  government  as  forfeited  under  section 
8289  of  the  Revised  Statutes.    On  the  trial  it  appeared  that 

■  •Reported  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  Bar. 
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the  casks  vexe  what  are  known  as  "stand  casks" — ^tbat  is, 
large  ornamental  casks,  holding  mote  than  five  gallons,  and 
forming  part  of  the  fixtores  of  a  retail  liquor  store — and  that 
they  were  used  for  holding  distilled  spirits,  which  were  pumped 
into  them  from  the  original  packages  and  drawn  oS  from 
them  as  sold  in  small  quantities.  It  also  appeared  that  it  was 
the  custom  of  retail  dealers  to  use  such  casks  that  the  spirits 
could  be  kept  in  them  more  advantageously  than  in  the  orig- 
inal packages,  and  that  they  were  considered  as  fixtures  for  per- 
manent use.  The  court  reserved  the  point  whether  the  con- 
tents of  these  casks  were  liable  to  forfeiture,  and  a  verdict 
was  rendered  for  plaintiff. 

John  K.  Valentine,  U.  S.  Distrlbt  Attorney,  for  plaintiff. 
Richard  P.  White,  for  defendant. 

BuTiiEB,  D.  J.     Judgment  must  be  entered  for  the  defend- 
ant on  the  point  reserved.    I  find  nothing  to  justify  the  for- 
feiture.    The  defendant  is  a  retail  dealer.     The  spirits  were 
found  in  "stand  casks,"  such  as  are  customarily  used  in  the 
trade — ^vessels  permanently  affixed  to  the  store,  and  consti- 
tuting a  part  of  the  realty — containing,  in  this  instance,  each, 
as  the  witnesses  say,  "over  five  gaUons."     The  claim  to  for- 
feiture is  based  on  section  3289  of  the  Bevised  Statutes, 
which  provides  that  "all  distilled  spirits  found  in  any  cask  or 
package,  containing  five  gallons  or  more,  without  hav^g 
thereon  each  mark  and  stamp  required  therefor  by  law,  shall 
be  forfeited  to  the  United  States;"  which  section  the  plain- 
tiff's counsel  reads  as  if  the  words  "required  therefor  by  law" 
were  omitted,  making  it  apply  generally  to  such  spirits  found 
in  aU  easka  and,  packages  whatever.     This  construction  is  not 
justifiable.     The  words  referred  to  confine  the  application  to 
spirits  in  such  casks  and  packages,  and  in  such  quantities, 
as  by  other  sections  of  the  statute  are  required  to  be  marked 
and  stamped.      These  other  sections  are  3320,  3321,  (lis 
altered  by  the  act  of  August  16,  1876,  19  St.  at  Large,  152,) 
and  3323,  which,  plainly,  are  inapplicable  to  this  case.     No 
theorizing  res|)ecting  the  object  of  congress  can  extend  the 
effect  of  these  sections  beyond  the  plain  import  of  their  terms. 
If  it  was  intended  to  forfeit  spirits  found,  in  the  quantities 
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here  shown,  in  all  descnptions  of  unstamped  veBBels,  it  woi£d 
have  been  easy  to  say  so.  That  it  was  not  said  so,  leaves 
no  room  to  doubt  that  it  was  not  so  intended.  If  this  were 
open  to  doubt,  however,  it  could  not  be  forgotten  that  those 
who  claim  a  forfeiture  must  be  prepared  to  show  a  plain  war- 
rant for  it. 


Johnson  v.  DoNAiJ>Boir. 

{CirevcU  Court,  8.  D.  Nea  York.    July  18, 1880.) 

1.  CoFTBiGHT— Chromos— EvTDKNCB— Rev.  Bt.  f  4965.— In  an  action  for 
penalties  and  forfeitures,  for  the  breach  of  a  copyright  of  certain 
chromos,  under  section  4965  XA  the  Kerised  Statutes,  the  defendant 
cannot  be  compelled  to  produce  in  evidence  bis  books  of  account,. 
photographic  plates  and  copies  of  printed  cbromog. 

S.  Same — Same. — ^The  publication  and  sale  of  chromos  designed  from  a 
picture  found  in  a  foreign  publication  do  not  constitute  a  breach  of 
copyright  of  similar  chromos  where  such  copyright  was  obtained  after 
the  circulation  of  such  foreign  publication. 

Motion  for  New  Trial. 

Wallace,  D.  J.  The  plaintiff,  the  proprietor  of  a  copy- 
right of  the  chromos  called  "Taking  Advantage  of  the  Situa- 
tion," brought  this  action  against  defendant  for  publishing 
and  selling  copies  of  the  same  without  the  plaintiff's  consent, 
aslpng  judgment  for  the  penalties,  and  for  the  forfeiture  of 
the  plates  on  which  the  chromos  were  copied,  pursuant  to  sec- 
tion 4965  of  the  Revised  Statutes  of  the  tJnited  States.  Upon 
the  trial  the  jury  found  for  the  defendant,  and  the  plaintiff 
has  moved  for  a  new  trial,  alleging  errors  in  the  rulings  on 
the  trial,  and  insisting  that  the  verdict  was  against  the  evi- 
dence. 

Upon  the  trial  the  plaintiff  attempted,  by  a  subpoena  duces 
tecum,  to  compel  the  defendant  to  produce  his  books  of  ac- 
count, photographic  plates,  and  the  copies  of  the  printed 
chromos  claimed  to  be  in  his  possession,  to  be  used  as  evi- 
dence for  the  plaintiff,  and  the  court  ruled  that,  as  the  action 
was  for  penalties  and  a  forfeiture,  the  defendant  could  not 
be  compelled  to  furnish  evidence  against  himself.  It  is  now 
argued  that  this  was  error. 
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It  would  seem  that  the  eorreotness  of  this  roling  could  not 
be  Bericasly  qaestioned.  Section  860  of  the  U.  S.  Bevised 
Statutes  provides  that  "no  pleading  of  a  party,  nor  any  dis- 
covery or  evidence  obtained  from  a  party  or  witness  by  means 
of  a  judicial  proceeding  in  this  or  any  foreign  country,  shall 
be  given  in  evidence,  or  in  any  manner  used  against  him  or 
his  property  or  estate,  in  any  court  of  the  United  States,  in 
any  criminal  proceeding,  or  for  the  enforcement  of  any  pen- 
alty or  forfeiture."  Irrespective  of  this  statute,  it  would  be 
contrary  to  all  precedent,  and  a  violation  of  one  of  the  most 
familiar  rules  of  the  common  law,  to  require  a  witness  to  fur- 
nish evidence  to  convict  himself  of  a  crime,  or  subject  himself 
to  a  penalty  or  forfeiture.  1  Greenl.  Ev.  §  452.  And  courts 
of  equity,  when  sifting  the  conscience  of  a  defendant  by  a  dis- 
covery, never  require  him  to  disclose  facts  which  would  sub- 
ject him  to  a  penalty.  Darnell's  Chancery,  626 ;  Story's  Eq. 
PI.  §  575. 

The  statutes  which  have  within  a  comparatively  reoeut 
period  been  enacted  in  England  and  in  our  own  states,  abro- 
gating the  rule  by  which  parties  were  not  competent  witnesses 
in  actions  at  law,  are  designed  to  place  parties  upon  a  foot- 
ing of  equality  with  other  witnesses  in  regard  to  competency, 
but  not  to  deprive  them  of  the  rights  of  ordinary  witnesses. 
Goncededly,  the  only  purpose  in  view  in  requiring  the  defend- 
ant to  produce  his  books,  plates,  and  chromos,  upon  the  trial, 
was  that  thereby  evidence  might  be  furnished  which  would 
enable  the  plaintiff  to  recover  the  penalties  and  forfeiture  in 
suit.    The  ruling  was  clearly  right. 

The  defendant  gave  evidence  upon  the  trial  to  show  that 
the  ohromoB  published  and  sold  by  him  were  designed  from  a 
picture  found  in  a  foreign  publication,  circulated  here  before 
the  plaintiff  obtained  his  copyright;  and  the  jury  were  in- 
structed that  if  the  defendant  did  thus  obtain  his  design  the 
plaintiff  could  not  recover.  It  is  now  alleged  that  this  instruc- 
tion was  error. 

Care  was  taken  to  instruct  the  jury  that  if  the  plaintiff  was 
the  author,  designer,  or  proprietor  of  the  chromos  for  which 
he  had  obtained  a  copyright,  he  was  to  be  protected  in  his 
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property;  and  if  the  defendant's  pnblioation  was  copied  di- 
reotly  or  indirectly  from  the  plaintiff's  chromos,  and  there 
was  a  substantial  identity  in  the  design,  the  defendant  was 
liable. 

I  see  no  reason  to  doabt  the  correctness  of  these  instruc- 
tions.  The  sketch  in  the  foreign  publication  was  public  prop- 
erty, which  any  person  could  rightfully  reproduce.  If  the 
plaintiff  had  obtained  his  copyright  by  appropriating  this 
sketch,  and  recording  the  description,  and  complying  with 
the  other  formal  requisites  of  the  act  of  congress  for  obtain- 
ing a  copyright,  he  would  have  acquired  no  exclusive  right  to 
it,  because  he  would  not  have  been  the  author,  designer,  or 
proprietor  of  the  sketch.  Assuming  the  plaintiff  to  have 
been  the  artist  and  designer  of  the  picture  copyrighted  by 
him,  the  defendant  was  not  liable  if  he  did  not  avail  himself, 
directly  or  indirectly,  of  the  plaintiff's  production.  A  copy- 
right secures  the  proprietor  against  the  copying,  by  others,  of 
the  original  work,  but  does  not  confer  upon  him  a  monopoly 
in  the  intellectual  conception  which  it  expresses.  An  artist 
cannot  acquire  such  an  exclusive  right  to  the  conception  em- 
bodied and  expressed  in  his  picture  as  to  preclude  others 
from  the  exercise  of  their  own  creative  genius  or  artistic  skill, 
or  from  availing  themselves  of  any  part  of  the  genial  con- 
tribution of  artistic  production. 

The  law  of  copyright  originated  in  the  recognition  of  the 
right  of  another  to  be  protected  in  the  manuscript  which  is 
the  title  of  his  literary  property.  This  protection  could  not 
be  adequate  unless  he  was  invested  with  the  exclusive  privi- 
lege of  copying  the  manuscript,  whether  for  sale  or  for  pub- 
lication. It  does  not  rest  upon  any  theory  that  the  author 
has  an  exclusive  property  in  his  ideas,  or  in  the  words  in 
which  he  has  clothed  them.  If  each  of  two  persons  should 
compose  a  poem  identically  alike,  he  who  first  composed  it 
would  have  no  priority  of  title  over  the  other,  nor  would  he 
acquire  priority  by  first  publishing  it.  The  law  of  copyright 
wotild  protect  each  in  his  own  manuscript,  but  would  not 
prevent  either  from  using  his  own. 

An  illustration  in  point  is  used  by  Judge  Story  in  Emeraon- 
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T.  Davis,  8  Stoiy's  Bep.  780.  He  saya :  "A  man  has  a  right 
to  a  copyright  ia  a  translation  upon  'which  he  has  bestowed 
his  time  and  labor.  To  be  sare,  another  man  has  an  equal 
light  to  translate  the  original  and  publish  his  translation; 
but  then  it  mast  be  his  own  translation,  by  his  own  skill  and 
labor,  and  not  the  mere  use  and  publication  of  the  transla- 
tion already  made." 

So  with  charts,  maps,  and  surveys.  No  one  person  can 
acquire  an  exclusive  right  to  appropriate  the  information 
which  they  contain ;  bat  the  one  who  first  perfects  his  chart 
or  map  may  insist  that  no  other  shall  be  permitted  to  appro- 
priate the  result  of  his  labors  by  copying  the  same  chart  or 
map.  Sayre  v.  Moore,  1  East,  861 ;  Blunt  y.  Patten,  2  Paine, 
C.  C.  Rep.  397. 

In  actions  like  the  present  the  question  to  be  decided 
always  is  whether  the  defendant  has  availed  himself  of  the 
plaintiff's  production.  Frequently  it  is  necessary  to  deter- 
mine whether  the  defendant's  work  is  the  result  of  his  own 
labor,  skill,  and  use  of  mateiials  common  to  all,  or  an  appro- 
priation of  the  plaintiff's  work,  with  colorable  alterations  and 
departures,  intended  to  disguise  the  piracy.  He  may  work 
on  the  same  original  materials,  but  he  cannot  evasively  use 
those  already  collected  and  embodied  by  the  skill,  industry, 
and  expenditures  of  another.  Longman  v.  Winchester,  16  Yes. 
269;  Chray  v.  Bussel,  1  Story's  Rep.  11;  Banks  v.  McDivitt, 
13  Blatchf.  168. 

This  question  was  submitted  to  the  jury  and  they  found 
adversely  to  the  plaintiff,  and  there  was  certainly  sufficient 
testimony  to  sustain  the  finding. 

The  motion  is  denied. 
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The  Docblb-Pointbd  Taok  Company  v.  The  Two  Bitebs 
MANUFACTUBiNa  GoMPANY  and  others. 

{Oireuit  Court,  E.  D.  Witeonrin.    ,  1880.) 

1.  IirvENTioK — ConBiNATTON.— A  patent,  for  a  combinatioa  composed  of 
a  mere  aggregation  of  parts  which  hare  no  common  function,  is  void 
for  -want  of  invention. 

S.  Bake — Staples. — In  the  present  state  of  the  art,  a  staple  having  its 
points  run  at  a  certain  angle,  and  l>oth  points  beveled  on  the  same 
side,  so  that  they  incline  or  hend  in  the  same  direction  when  driven 
into  wood,  and  adapted  for  use  upon  pails,  is  not  such  an  invention  as 
will  sustain  a  patent. 

In  Equity.    Infringement  of  Patent.* 

Murphy  d  Goodwin,  for  complainant. 

Finchet,  Lynde  <Ss  MiUer,  for  defendants. 

Dyeb,  D.  J.  Complainant's  rights  depend  apon  the  valid- 
ity of  a  patent  issued  February  10, 1874,  for  an  improvement 
in  bail  ears  used  upon  pails.  One  Purches  Miles  was  the 
alleged  inventor  of  the  device  in  question,  and  filed  ap  appli- 
cation for  a  patent  November  11,  1873.  bat  the  grant  of  let- 
ters patent  was  made  to  complainant,  Miles  having  assigned 
to  it  his  right,  title,  and  interest  in  said  invention.  In  his 
specifications  the  inventor  makes  this  admission:  "Wire 
staples  have  been  employed  to  form  the  fastening  ej'es  for 
bails,  and  these  have  been  driven  into  the  wood  with  the  pen- 
etrating points  nearly  at  right  angles  to  the  surface,  and  in 
use  they  are  liable  to  pull  out  by  the  weight."  He  then  de- 
scribes his  invention  as  follows :  "My  invention  consists  in  a 
bail-fastening  staple  made  of  wire,  with  the  penetrating  ends 
cut  at  such  an  angle  that,  in  driving  them  into  the  wood,  they 
will  assume  an  upward  inclination,  so  that  the  weight  will 
tend  to  force  such  points  inwardly,  rather  than  to  draw  them 
out,  and  the  bending  of  the  ends  in  clinching  will  always  be 
upwardly,  thus  making  a  much  better  and  more  reliable  arti- 
cle than  heretofore;  and  I  combine  with  such  fastener  a  con- 
vex metallic  washer,  to  keep  the  bail  from  contact  with  the 
wood  or  the  paint  thereon." 
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The  claims  of  the  patent  are  as  follows : 

"1.  The  compound  staple-fastening  D,  fox  bails,  made  with 
the  diagonally-cut  penetrating  points  2  and  B,  loop  4,  and  body 
5 ;  said  diagonally-oat  points  being  positioned  as  set  forth,  so 
as  to  bend  upwardly  in  driving  into  the  wood. 

"2.  The  convex  metallic  washer  E,  in  combination  with 
the  compound  bail-fastening  staple  D,  having  upwardly  pen- 
etrating points  2,  3,  and  loop  4." 

Drawings  of  the  device  annexed  to  the  specification  show 
a  staple  fastening  with  two  penetrating  points  or  prongs,  the 
upper  prong  being  longer  than  the  lower.  The  lower  prong 
runs  at  an  acute  angle,  and  the  upper  prong  at  an  obtuse  angle, 
from  the  body  of  the  staple;  the  prongs,  as  shown  in  the 
drawings,  having  an  upward  inclination.  The  points  are  bev- 
eled, or  cut  diagonally  on  the  lower  sides,  so  as  to  cause  them, 
when  driven  into  the  wood,  as  it  is  claimed,  to  turn  upwardly 
and  clinch  as  they  are  being  driven.  The  washer  used  in 
combination  with  the  staple,  to  keep  the  bail  from  contact 
with  the  wood,  is  an  ordinary  convex  metallic  washer.  The 
patent  as  to  the  first  claim  is  attacked  for  want  of  novelty, 
and  as  to  the  second,  because  it  is,  as  claimed,  for  a  mere 
aggregation  of  parts. 

Concerning  the  second  claim  I  have  no  doubt.  As  we  have 
seen,  that  claim  is  for  the  convex  metallic  washer  in  com- 
bination with  the  staple.  It  is  not  perceived  how  the  washer 
can  be  said  to  co-operate  with  the  bail  ear  in  the  production 
of  a  common  result.  It  may  give  greater  finish  to  the  pail, 
and  prevent  the  bail  from  rubbing  and  disfiguring  the  wood 
at  the  point  where  the  bail  is  fastened  to  the  ear,  but  the 
union  of  the  two  devices  does  not  contribute  necessarily  to  one' 
or  the  same  result,  and  does  not  involve  invention.  The  bail 
ear  and  the  washer  perform  separate  and  distinct  functions, 
the  distinct  office  of  neither  being  changed  or  affected  by  the 
operation  of  the  other.  The  function  of  the  bail  ear  is  to 
afford  a  staple  fastening  for  the  bail.  The  presence  of  the 
washer  does  not  contribute  to  nor  aid  the  completeness  of  the 
connection  between  the  bail  and  the  bail  ear,  nor  the  attach- 
ment of  the  bail  ear  to  the  pail.     The  addition  of  the  washer, 
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which  is  an  old  device,  makes  a  mere  aggregation  of  parts,  in 
which  each  device  performs  its  separate  function,  without  pro- 
ducing anything  new  in  operation  or  result  by  the  combina- 
tion. In  other  words,  the  bail  ear  performs  the  same  fimc- 
tion  without  the  washer  as  with  it. 

The  point  is  well  put  in  Gidden  v.  Copeland,  15  0.  G.  921, 
where  it  is  said :  "The  fact  that  the  knives,  the  rake,  and  the 
binder  are  respectively  subordinate  combinations,  performing 
distinct  operations,  is  not  fatal  to  the  patentability  of  a  com- 
bination of  these  devices  in  a  harvester,  for  they  all  co-operate 
to  produce  one  definite  result.  But  the  combination  of  a 
tool  chest  or  feed  box  with  these  other  elements  would  not 
be  a  patentable  combination,  because,  whatever  these  append- 
ages may  contribute  to  the  production  of  a  convenient  or  use- 
ful harvester,  they  would  not  co-operate  with  the  other  devices 
in  the  production  of  any  one  precise  result." 

Plainly,  no  invention  was  necessary  to  combine  the  washer 
with  the  bail  ear,  and  I  regard  complainant's  patent  as  to  the 
second  claim  void,  because  it  is  for  a  mere  aggregation  of 
parts  which  have  no  common  function.  In  passing  upon  the 
first  claim  in  complainant's  patent  it  is  essential  that  we 
ascertain  precisely  what  the  patented  invention  is.  The 
proofs  clearly  show  that  prior  to  complainant's  patent  wire 
staples  were  employed  for  the  purpose  of  attaching  the 
handles  to  pails,  and  that  the  use  of  such  staples  for  that  and 
other  purposes  was  old.  In  view  of  the  state  of  the  art  it  is 
unquestionably  necessary,  in  order  to  support  complainant's 
patent,  that  it  be  shown  that  his  device  presents  a  feature 
not  before  in  existence,  and  which  it  required  invention  to 
'produce.  As  showing  the  state  of  the  art  defendants  have 
iirtroduced  in  evidence  numerous  samples  of  staples  and  vari- 
ous patents  granted  both  before  and  subsequent  to  complain- 
ant's patent.  The  Walton  patent,  granted  in  1868,  shows  a 
bail  ear  constructed  of  wire,  bent  so  as  to  have  an  eye,  in 
which  the  bail  is  fastened,  &nd  two  prongs  of  equal  length. 
This  device  is  unlike  complainant's,  as  plainly  appears  on  the 
face  of  the  specifications  and  claim,  because  the  prongs  ar» 
intended  to  be  inserted  in  holes  in  the  sides  of  the  pail,  pass- 
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ing  entirely  thioagh  the  same  and  clinched  upon  the  inner 
Bide.  Nor  do^s  the  device,  as  I  nud^rstand  it,  show  beveled 
prongs;  certainly,  not  prongs  both  beveled  on  the  under  side. 
This  patent  was  re-i8saed  in  1876,  and  the  claim  in  the 
re-iBsoed  patent  iB — First,  as  a  new  article  of  manufacture, 
a  bail  ear  for  pails,  made  of  wire,  bent  to  form  a  loop,  and 
having  two  prongs  that  are  clinched ;  second,  the  combination 
of  the  staple  with  the  bail  ear;  third,  a  bail  ear  made  of  wire 
and  having  an  eye  for  the  bail  between  the  two  prongs. 

The  Erichbaam  patent,  granted  in  1869,  diacloses  a  staple 
having  two  prongs  or  points  one  above  the  other ;  but  these 
prongs  are  not  beveled  on  their  lower  sides,  and  evidently 
are  not  made  to  penetrate  in  an  upward  direction,  nor  are 
they  intended  to  be  driven  into  the  wood,  as  complainant's 
device  is.  The  specifications  in  the  patent^ state  that  "these 
ears  are  secured  to  the  pail  by  first  boring  boles  therein,  in 
which  the  prongs  are  inserted,  which  being  done  they  ate  then 
clinched  down  upon  the  inside."  This  device,  therefore,  does 
not  exhibit  the  characteristic  of  the  Miles  invention,  viz.,  up- 
wardly penetrating  points,  both  arranged  to  turn  in  the  same 
direction  in  the  wood  in  driving. 

Miller's  patent,  granted  in  April,  1874, — a  caveat  for  his 
device  having,  however,  been  filed  in  the  patent-office  in  Au- 
gust, 1873, — shows  a  staple  with  two  points  projecting  at ' 
directly  right  angles  to  the  bail  ear,  each  of  which  points  is 
notched ;  and  in  the  specifications  of  the  patent  it  is  stated  that 
"the  ears  are  attached  to  the  opposite  sides  of  the  bucket,  keg, 
or  cask,  by  driving  the  projecting  portions  through  the  bucket, 
the  top  one  being  near  the  rim  of  the  other,  a  short  distance 
down  the  side,  and  the  projecting  ends  clinched  or  swaged,  the 
notches  facilitating  this  operation."  The  claim  in  this  f)atent 
is  a  broad  one,  since  it  is  for  an  article  of  manufacture,  being 
"the  combined  bucket,  bail  and  ears,  described,  the  latter  con- 
structed of  flat  iron,  with  its  lower  end  rounded  to  pass  through 
I'j  the  side  of  the  bucket,  and  the  other  end  rounded  and  bent 

I  upon  itself  to  form  a  loop,  and  terininating  in  the  prong 

constraoted  to  pass  through  the  side  of  the  bucket."  This 
patent  was  xe-issued  in  1877,  and  the  claim  in  the  re-issued 
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patent  is  for  "bail  ear  and  bail,  and,  as  an  article  of  mann- 
factore,  the  combined  backet,  bail,  and  ear."  .  A  prominent 
feature  of  the  Miller  device  is  the  notch  in  the  end  of  the 
prongs,  and  it  is  plain  that  the  patent  does  not  show  a  sta- 
ple haying  the  lower  sides  of  the  prongs^  beveled,  and  so 
adapted  as  to  give  the  points,  when  driven  into  the  wood,  an 
npward  inclination. 

There  is  also  in  evidence  the  rejected  application  of  one 
Collins  for  a  patent  for  an  improved  bail  and  tab  ear,  which 
application  was  filed  in  1868.  A  drawing  of  this  device 
shows  a  diagonal  cut  at  the  point  on  the  upper  side  of  the 
upper  prong  of  the  ear,  and  a  diagonal  cat  at  the  point  on 
the  lower  side  of  the  lower  prong.  From  the  description  of 
this  device,  given  by  the  inventor  in  his  application  for  a  pat- 
ent, it  is  evident  that  it  is  intended  that  the  two  prongs  are 
to  be  driven  entirely  through  the  stave,  and  then  clinched  oil 
the  inside  of  the  pail,  the  diagonal  cut  of  the  points,  as  de- 
sciibed,  being  evidently  made  to  facilitate  such  clinching. 
Collins'  application  was  rejected  because  it  was  found  that 
his  device  was  anticipated  by  the  patent  of  Walton,  the  prongs 
of  both  devices  being,  as  before  stated,  intended  to  pass  en* 
tirely  through  the  side  of  the  pail,  and  clinch  on  the  inner 
side. 

Now,  it  is  probably  true  that  in  the  particulars  in  which 
an  these  devices,  including  complainant's,  have  features  in 
common,  complainant's  patent,  if  valid,  is  subordinate  to  one 
or  more  of  the  patents  referred  to ;  but  none  of  these  various 
devices  show  a  construction  in  form  like  that  of  the  complain- 
ant's, and  none  show  the  lower  sides  of  both  points  of  th'e 
staple  leveled  or  out  away  so  as  to  cause  them  to  bend  up- 
wardly and  clinch  within  the  wood  when  being  driven,  and 
this  I  regard  the  essence  of  the  Miles  invention,  if  that  char- 
acteristic of  his  device  can  be  said  to  be  an  invention,  and 
this,  I  take  it,  is  the  whole  point  of  complainant's  case.  The 
proof  is  abundant  that  the  use  of  wire  staples  to  form  the 
fastening  eyes  for  bails  is,  and  was  at  the  time  complainant's 
patent  was  granted,  old.  Samples  of  staples  used  for  yanous 
porposes  many  years  have  been  put  in  evidence,  among  which 
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it  ihe  staple  need  on  the  tbill  of  a  wagon  for  the  purpose  of 
holding  the.  saddle  strap  and  the  baok  breeching  strap,  and 
also  the  staple  used  on  harness  hames,  both  of  whioh  are 
similar  in  form  to  complainant's  device,  except  that  the  prongs 
do  not  nm  from  the  body  of  the  staple  at  the  angle  shown  in 
complainant's  staple,  nor  are  the  points  of  the  wagon  thill 
and  the  hames  staples  beveled-  on  any  particular  side,  but 
are  somewhat  flattened  on  each  side,  or  made  pyramidal  at 
the  points,  so  that  they  may  be  driven  with  facility  through 
the  wood,  or  inserted  in  holes  made  through  the  wood  and 
swaged  down  npon  the  under  side.  Samples  of  other  common 
loop  staples  are  shown,  some  of  which  appear  to  have  diag> 
onal  oats  at  the  points,  bat  it  is  perhaps  a  carious  oiroam- 
stance  that  none  of  them  show  the  diagonal  cut  on  the  same 
side  of  each  point,  particularly  on  the  lower  side  of  both 
points. 

Now,  it  is  claimed  by  counsel  for  defendant  that  such  a 
state  of  the  art,  and  such  common  knowledge  with  reference 
to  wire  staples,  existed  at  the  time  complainant's  patent  was 
granted,  as  deprives  the  patentee  of  the  Miles  device  of  the 
right  to  insist  that  his  device  was  the  result  of  invention ;  and 
it  is  especially  urged  that,  as  the  Collins  device  shows  one  of 
the  points  of  the  staple  beveled  on  the  lower  side,  there  was  no 
invention  on  the  part  of  Miles  in  making  both  the  points  of 
his  staple  beveled  on  the  lower  side;  and  since  we  find  that 
wire  staples  for  bail  ears  were  old  when  Miles  conceived  his 
device,  and  since,  therefore,  his  invention  cannot  relate  broadly 
to  all  kinds  of  staples,  nor  even  to  the  simple  cutting  of  a 
penetrating  point  diagonally,  it  becomes  a  question  whether 
it  was  invention  to  devise  and  make  a  staple  fastening'for  bails 
with  both  points  cut  diagonally  on  the  under  side,  so  as  to 
accomplish  the  purpose  designed,  viz.,  to  bend  the  points 
upwardly  in  the  act  of  driving.'  Plainly,  if  there  is  anything 
patentable  in  complainant's  device,  it  is  the  diagonal  out  on 
the  same  side  of  the  two  points.  A  claim  of  novelty  based 
npon  the  form  of  the  body  of  the  staple  is  not  well  founded, 
because  a  staple  of  substantially  the  same  form  of  body  is  old, 
as  is  shown  by  exhibits  in  evidence.    A  mere  reduction  in 
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size  of  an  old  device,  so  as  to  make  it  small  enough  for  a  new 
use,  cannot  support  a  claim  to  a  patent.  The  wagon-thill 
staple  is  very  similar  in  form  to  complainant's,  the  differences, 
as  before  remarked,  being  in  the  relative  length  of  the  lower 
prong,  the  angle  at  which  the  prongs  run  from  the  body  of  the 
staple,  and  the  beveled  p*ints.  As  stated  byoneof  the  witnesses, 
the  effect  of  driving  the  staple  in  question  into  wood  would  be 
to  incline  the  points  npward,  while  the  thill  staple,  if  pointed 
straight,  would  pass  perpendicularly  through  the  wood.  That 
the  effect  of  the  bevel  is  to  force  the  beveled  point  in  an  oppo- 
site direction  from  the  bevel,  and  that  this  is  common  knowl- 
edge in  mechanics,  cannot  be  regarded  as  open  to  dispute. 
The  principle  is  constantly  illustrated  and  shown  in  the  use 
of  the  chisel.  Although  witnesses  for  defendant  have,  on  cross- 
examination,  testified  that  they  have  not  known  of  a  double- 
pointed  tack  or  staple  cut  with  the  bevel  cut  on  the  same  side 
of  both  points,  the  evidence  clearly  shows  that  double-pointed 
staples,  with  diagonal  cuts  on  different  sides  of  the  points, 
were  old  when  complainant's  device  was  patented. 

The  principal  witness  for  complainant,  who  procured  for 
Miles  the  patent  in  question,  says,  in  his  testimony :  "In  the 
said  letters  patent  of  complainant  the  second  paragraph 
makes  a  very  broad  admission,  to  the  effect  that  wire  staples 
have  been  used  for  fastening  the  eyes  of  bails  to  pails,  and 
that  these  staples  have  been  driven  into  the  wood,  with  pen- 
etrating points,  nearly  at  right  angles  to  the  surface.  I  am 
also  aware,  and  was  aware  before  preparing  the  papers  for 
said  patent,  that  the  penetrating  points  of  staples  had  been 
formed  in  a  variety  of  manners,  among  which  I  name  the  cut- 
ting of  the  .wires  diagonally,  the  diagonal  cut  generally  being 
on  the  flat  side  of  the  staple." 

Other  testimony  and  exhibits  in  evidence  show  single-looped 
staples  in  use  anterior  to  complainant's  device,  with  diagonal 
cuts  on  the  opposite  sides  of  the  two  points,  so  that,  in  driv- 
ing them,  one  point  would  be  forced  in  one  direction  and  the 
other  in  an  opposite  direction.  All  this  shows  that  the  idea 
of  a  diagonal  cut  on  the  penetrating  points  of  staples  was  not 
new  with  Miles,  and  that  all  that  he  can  claim  as  new  with  him 
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is  the  diagonal  cut  on  the  same  sides  of  the  two  points,  and  the 
angle  at  which  the  points  run  from  the  body  of  the  staple, 
88  shown  in  his  device.  This  is  what  Mileis  invei^ted,  and 
nothing  more;  and  since  we  find  that  the  form  of  the  body  of 
bis  staple,  and  the  diagonal  cut  ef  the  penetrating  points, 
were  old  when  he  devised  his  staple,  I  am  of  the  opinion  that 
the  angle  at  which  the  prongs  run  from  the  body  of  the  sta- 
ple, and  the  fact  that  in  his  device  both  points  are  cut  diag- 
onally on  the  under  side,  do  not  give  to  the  device  such  origi- 
nality  and  novelty  as  are  essential  to  patentability;  nor,  in 
my  judgment,  can  the  mere  fact  that  it  is  so  construoted  as 
to  be  adapted  to  use  upon  pails  make  it  patentable.  Tlya 
leading  feature  of  oomplainant's  device,  though  it  may  give 
to  it  utility  and  value,  seems  to  have  been  produced  rather 
by  mere  change  of  form  from  that  of  devices  which  preceded 
it,  than  by  originality  of  construction.  The  adjustment  of 
parts  is  purely  mechanical,  and  in  the  previous  state  of  the 
art  required  only  the  exercise  of  mechanical  skill.  A  staple 
with  one  point  beveled  on  one  side,  and  the  other  point  bev- 
eled on  the  opposite  side,  was  old.  It  was  common  knowl- 
edge that,  as  the  points  should  be  driven  into  the  wood,  they 
would  be  forced  in  different  directions,  because  each  point 
would  be  pushed  in  an  opposite  direction  from  the  bevel. 
Now,  the  construction  of  a  staple  so  that  both  points  should 
be  beveled  on  the  same,  that  is,  the  under  side,  thereby  caus- 
ing both  points,  when  driven  mto  the  wood,  to  incline  or  bend 
in  the  same  direction,  that  is,  a  direction  opposite  the  bevel, 
would  seem  to  be,  in  the  language  of  the  supreme  court,  "but 
the  carrying  forward,  or  new  or  more  extended  application, 
of  a  thought  original  with  others,"  or  well  known  in  me- 
chanics, and  not  such  an  invention  as  will  sustain  a  patent. 

The  learned  counsel  for  complainant,  in  argument,  relied 
strongly  on  the  case  of  Rogers  v.  Sargent,  7  Blatch.  507,  which 
involved  the  validity  of  a  patent  for  a  wire  staple  with  cor- 
rugated or  indented  backs  or  ends.  In  that  case  the  patent 
was  sustained,  and  counsel  have  argued  that  the  invention  was 
merely  a  corrugated  staple,  the  mere  use  of  a  piece  of  corru- 
gated  wire,  such  as  eveiy  one  had  seen  long  before,  but  which. 
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when  bent  into  a  staple,  produced  a  partienTar  and  novel 
effect.  Bnt  an  examination  of  the  opinion  of  the  coart  shows 
that  the  decision  of  the  case  was  made  to  rest  apon  pecnHai 
and  special  grounds.  The  patentee's  staple  was  formed  by 
compression  between  dies,  and  it  appeared  that  his  claim  was 
granted  by  the  patent-office  "as  a  claim  to  a  staple,  the 
shanks  of  which  were  to  have  a  rounded  edge  in  the  direction 
of  their  width,  a  sharpened  edge  in.  the  direction  of  their 
thickness,  and  transverse  indentations,  when  tho$e  three  qual- 
itUe  were  produced  by  eompreteion  between  di$$,  at  eontrodutin* 
ffuiaked  from  forging  the  poinia  and  evtting  the  iarbeby  a  ehieel." 
And  it  was  this  difference,  leading  to  the  production  of  the 
article  at  a  cheaper  rate  by  the  new  method,  which  was  re^ 
garded  by  the  patent-office  as  a  patentable  difference.  And 
it  is  evident,  from  the  opinion  of  Judge  Blatohford,  that  he 
■ustained  the  patent  upon  that  ground,  for  he  says:  "The 
evidence  shows  that  the  patented  staple  could  not  be  made 
by  hand  at  a  prioe  which  would  admit  of  its  profitable  manu- 
facture; that  the  sale  of  it  made  by  dies,  by  machinery,  has 
been  very  great,  and  that  it  has  altogether  susperseded  the  non- 
serrated  staple  before  used  for  blinds.  In  View  of  these  facts 
I  think  the  re-issued  patent  is  valid,  and  the  claim  sustaina- 
ble in  law.  The  words  'constructed  substantially  as  above- 
described,'  in  the  daim,  cannot  be  regarded  as  having 
reference  solely  to  the  construction  of  the  staple  into  a  staple 
with  transverse  corrugations,  and  so  formed  as  to  penetrate 
wood  easily  and  be  withdrawn  therefrom  with  difficulty.    * 

They  mean  not  only  staples  of  such  a  shape  that  they  can 
readily  be  inserted  into  wood  and  with  difficulty  be  withdrawn 
from  it,  but  etaplee  made  into  tueh  shape  by  the  action  of  diet, 
which  form  the  eorrugationa  by  swaging.  To  thit  ideaoftheuie 
qf  diet,  enabling  the  article  to  be  made  by  machinery,  it  to  be  mt- 
iributed  the  utility  and  suceeia  of  the  invention.  Thit  tue  of 
diet  to  make  the  corrugatioru,  and  not  merely  the  reduction  in 
size  of  the  spike,  forms  part  of  the  adaptation  of  the  spike  for 
use  in  blinds.  And  the  article,  when  to  made  by  diet,  is  a  new 
eommodity  or  article  of  manufacture." 
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So  it  clearly  appears  that  the  patent  was  snAtMiied  for  the 
reason  that  the  cotmgations  were,  under  the  patentee's  elaims, 
to  be  made  by  the  use  of  dies,  thos  enabling  the  article  to  be 
oonstraoted  by  maohineiy,  bo  that  it  should  become  a  new 
article  of  manufacture.  This  ie  the  special  ground  upon 
which  the  opinion  proceeds  in  establishing  the  patentee's 
rights;  and,  therefore,  I  do  not  regard  the  ease  as  one  in 
which  it  is  unqualifiedly  held  that  a  patent  whioh  merely  cov- 
ers a  staple  having  indentations  of  equal  depths,  and  oyer  the 
whole  surface,  is  valid.  The  particular  features  of  the  'pat< 
entee's  invention,  to  which  attention  has  been  called,  evidently 
controlled  the  decision  of  the  case. 

Without  pursuing  the  case  at  bar  further,  I  am  of  opinion 
that  complainant's  patent  must  faiJl,  because  of.  the  want  of 
patentability  of  the  device  in  question. 


Pangbtirn  v.  Thh  Nobweoian  Bask  Gfsmt. 

Teb  Saxb  v.  Thb  Itauam  Babk  Cabibbiiita  Boool, 

GoMTi  V.  The  NoBWEauN  Babk  Gaim. 

{IHitrM  Court,  B.  D.  Ihn  York.    Kay  28, 1880.) 

CbLLmoH  AT  PiBR — Yesbei/B  Adrift  m  a  Btoru. — ^In  the  East  river, 
at  Brooklyn,  during  a  squall,  the  bark  Ounn  attempted  to  make  fast 
at  a  pier  outside  of  a  bark,  the  C.  Rocca,  Trhich  again  was  fast  outside 
a  ship,  the  Paulina.  Before  the  mooiings  could  be  all  made  fast  the 
C.  Kocca  broke  loose,  and  both  she  and  the  Gunn  iveie  driven  against 
a  canal-boat,  the  William  Doran,  lying  further  up  In  the  slip,  doing 
and  receiving  damage.  Suit  was  brought  in  this  district  by  the  owner 
of  the  canal-boat  to  recover  damages  against  both  the  other  vessela ; 
and  suit  was  also  begun  in  the  southem  district  of  New  York,  by  the 
owner  of  the  0.  Rocca,  to  recover  his  damnges  against  the  Qunn, 
which,  by  consent,  was  tried  with  the  other  two  actions  in  this  court. 
Seld,  that  the  Gnnn,  having  taken  the  risk  of  making  fast  at  such  a 
place  in  face  of  a  storm,  was  responsible  for  damages  cftuaed  by  the 
accident  to  the  other  two  vessels,  and  that  the  C.  Rocca  was  not  liable 
for  damages  caused  to  the  canal- boat. 

In  Admiralty. 
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T.  G.  Campbell,  for  libellant  Pangbam. 

Butler,  Stillman  A  Hvbbard,  for  bark  Gunn. 

Coudert  Bros,,  for  libellant  Conti  and  bark  Boecs. 

Bemediot,  D.  J.  On  the  second  day  of  AtiguBt,  1878,  the 
Italian  bark  Carmelita  Bocca  arrived  in  the  slip  off  Kelsey's 
stores,  Brooklyn,  and  placed  herself  outside  of  the  German 
ship  Paulina,  then  moored  on  the  upper  side  of  the  wharf. 
A  squall  was  threatening,  and  two  hawsers  were  at  once  ran 
from  the  stem  of  the  Carmelita  Bocca  to  the  pier.  Before 
her  bow  fastening'  could  be  put  out,  the  Norwegian  bark 
Gunn  came  into  the  slip  in  tow  of  a  tug,  and  placed  herself 
along-side  of  the  Carmelita  Bocca.  The  storm  was  then  im- 
minent.  Those  in  charge  of  the  Gunn  commenced  at  once 
to  make  fast  by  running  lines  to  the  Carmelita  Bocca.  Two 
lines  were'  made  fast  to  her,  although  warned  that  her  fast* 
ening  was  not  complete,  and  that  permission  to  make  fast  to 
her  could  not  be  given.  A  hawser  was  also  sent  in  a  boat 
from  the  Gunn,  to  be  made  fast  to  the  pie;*.  As  the  men 
were  about  te  put  the  hawser  over  the  spile  on  the  pier,  the 
lighter  Helen  Brown,  having  lost  control  of  herself  in  the 
storm  which  was  then  upon  tbem^  drove  against  the  hawser 
and  pulled  it  from  the  hands  of  the  men  who  had  it,  and 
subsequently  brought  up  on  the  stem  of  the  Gunn.  About 
this  time  the  master  of  the  Gunn  jumped  on  to  the  Carmel- 
ita Bocca  and  made  fast  a  third  line  to  her,  and  at  about 
the  same  time  the  two  hawsers  from  the  Carmelita  Bocca  to 
the  pier  parted,  and  both  the  Carmelita  Bocca  and  the  Gunn 
went  adrift.  They  brought  up  on  the  canal-boat  William 
Doran,  lying  further  up  in  the  slip,  each  vessel  doing  damage 
to  the  canal-boat.  Bome  damage  was  also  done  meanwhile 
to  the  Carmelita  Bocca  by  the  Gunn,  and  some  damage  was 
also  done  to  the  German  bark  Paulina  by  the  catching  of  her 
yards  by  the  Carmelita  Bocca  as  she  went  adrift. 

Out  of  this  occurrance  the  three  entitled  suits  arose.  The 
first  is  brought  by  the  owner  of  the  canal-boat  William  Doran, 
to  recover  for  the  damage  done  to  that  boat  by  the  striking 
of  the  Gunn  upon  her.  The  second  is  by  the  same  libellants, 
to  recover  for  the  damage  done  to  the  William  Doran  by  the 
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linking  of  the  Carmelita  Bocoa  upon  her.  The  third  enit, . 
vhioh  yiikB  brought  in  the  sonthem  distriot  of  New  York,  but 
Ib  heard  before  me  with  the  other  eatiees,  by  eonsent,  is  by 
the  owner  of  the  Carmelita  Boooa,  to  reeover  for  the  damages 
caused  to  that  vessel  by  the  act  of  the  master  of  the  Gunn 
in  causing  her  to  go  adrift. 

The  defence  on  the  part  of  the  Gunn  is  that  the  damage- 
arose  from  inevitable  accident,  and  not  from  any  fault  on  the 
part  of  those  in  charge  of  the  Gunn.  The  defence  on  the 
part  of  the  Oarmelita  Boooa  is  that  the  damage  done  by  her 
to  the  canal-boat  was  caused  by  fault  of  the  Gunn,  and  not 
by  any  fault  on  the  part  of  the  Carmelita  Booca. 

I  do  not  deem  it  necessary  to  follow  the  careful  argument 
that  has  been  made  on  behalf  of  the  Guzm  to  justify  the 
steps  taken  by  those  in  charge  of  that  vessel  to  make  fast, 
and  show  that  it  was  impossible  for  them  to  have  done  more 
that  they  did  to  get  the  vessel  properly  fastened  before  she 
broke  adrift;  for,  as  I  view  the  case,  the  controlling  fault  on 
the  part  of  the  Gunn  was  in  coming  along-side  the  Carmelita 
Bocca  at  the  time  she  did*  The  Gunn  was  in  tow  of  a  tug. 
A  heavy  storm  was  seen  to  be  approaching.  There  is  no  evi- 
dence to  show  that  the  slip  where  these  vessels  were  was  the 
only  or  indeed  a  proper  place  to  enter  at  such  a  time.  It 
must  be  presumed  that  there  were  other  places  where  the 
Gunn  could  have  made  fast  if  the  effort  had  been  made  in 
time,  and  perhaps  she  could  have  anchored  without  difficulty. 
Instead,  she  took  the  risk  of  getting  into  the  slip  where  she 
was  bound,  and  then  making  fast  before  the  storm  should 
break.  In  this  she  failed.  The  storm  was  upon  |ier  before 
she  was  made  fast,  and  the  consequence  was  the  damage  to 
these  other  vessels  in  the  slip,  who  were  guilty  of  no  fault, 
and  sustained  injury  simply  because  the  Gimn  attempted  a 
dangerous  maneuver  to  do  what,  according  to  her  own  sliow* 
xng,  it  was  impossible  for  her  to  accomplish  in  the  time  at 
her  disposal,  namely,  get  properly  fast  to  a  pier  in  the  slip. 

It  is  said  in  behalf  of  the  Gunn  that  she  would  have 
scoomplished  this  had  not  the  lighter  Helen  Brown  struck 
her  hawser  as  it  was  being  run  to  the  pier,  and  afterwards 
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broagbi  up  upon  her  stern,  and  that  the  presence  of  thd' 
lighter  was  the  immediate,  anexpected  and  ana  voidable  cause 
of  the  aeoident  that  followed.  But  the  storm  was  upon  them 
before  the  lighter  came.  The  delay  in  making  fast  the  haw- 
ser, caused  by  the  lighter,  was  bat  slight,  and  the  weight  of 
the  lighter  herself  not  great.  The  master  of  the  Gonn  had 
no  right  to  calculate  so  closely  in  such  a  case.  Some  little 
delay  in  getting  fast  should  have  been  allowed  for.  As  it 
was,  it  is  doubtful  if  the  bark  would  have  been  fast  in  time 
had  the  lighter  not  been  there  at  all.  In  regard  to  the  suit 
of  the  Carmelita  Bocoa,  it  is  to  be  remarked  that  the  claim  is 
not  that  the  Gunn  injured  her  by  breaking  adrift,  but  by 
oausing  her  to  break  adrift.'  The  answer  made  to  this,  on 
behalf  of  the  Gnnu,  is  that  the  master  of  the  Gunn,  in  fast- 
ening to  the  Carmelita  Bocca,  was  actuated  by  a'  sense  of 
peril,  and  the  act  may,  therefore,  be  excused.  His  perturba- 
tion "carrieth  a  privilege,"  it  is  said.  But  the  difficulty  is 
that  he  had  no  right,  with  his  eyes  open,  to  put  himself  in  a 
place  where  he  must  necessarily  be  perturbed.  Having 
placed  himself  where  he  must  take  the  risk  of  dragging  the 
Carmelita  Bocca  from  her  moorings,  or  suffer  greater  danger 
himself,  he  must  bear  the  lesser  loss  that  arose  from  his 
effort  to  avoid  the  greater  one.  He  attempted  a  dangerous 
maneuver,  and  failed  in  the  attempt. 

My  conclusion,  therefore,  is  that  the  owner  of  the  canal- 
boat  is  entitled  to  recover  of  the  Gunn  the  damage  caused  to 
the  canal-boat  by  the  striking  upon  her  of  the  Gunn  and  the 
Carmelita  Bocca,  and  that  the  owner  of  the  Carmelita  Bocca 
is  entitled  to  recover  of  the  bark  Gunn  the  damage  sustained 
by  her  by  reason  of  her  being  carried  from  her  moorings  by 
the  Gunn.  I  am  not  able  to  see  that  the  Carmelita  Bocca  is 
responsible  to  the  owner  of  the  canal-boat  in  any  amount,  for 
the  evidence  fails  to  show  that  her  lines  were  insufficient ; 
and  as  to  having  the  anchor  hanging,  viz.,  so  that  it  caught 
the  canal-boat,  this  was  no  fault  under  the  circumstances, 
for  on  dire  occasion  it  was  the  first  duty  of  the  Carmelita 
Bocca  to  make  herself  fast,  and  she  had  no  time  to  secure 
her  anchor  before  she  was  carried  adrift.    There  will,  there' 
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(ore,  be  a  decree  in  the  first  ease  in  favor  of  the  libellanti 
irith  an  order  of  ref  erenoe.  A  similar  decree  mil  be  entered 
in  the  third  case.  In  the  second  case  the  libel  viU  be  di8> 
miased,  and  all  trith  costs. 


Fsw  &  8oK  V.  Lauohlin.* 
(SiOriet  Onm,  B.  D.  PrntuifiMnia.    July  e,  188a) 

L  AnOTRATTT — Cbabtsb-Pabtt — ^Effect  of  Matebux  Ai/rRRATioir.— 
A  charter-party  will  be  aroided  by  a  material  alteration  made  by  one 
of  the  contracting  .parties,  without  the  Imowledge  or  consent  of  the 
other,  after  the  paper  has  been  signed  by  both  parties,  but  befcaa  tt 
has  been  delivered. 

X  Saxk — ^Ai/rEBATio]7  BT  AoENT.— A.  Charter-party  signed  by  the  oaptaia 
was  forwarded  to  the  charterers,  who  signed  it,  and  sent  it  to  their 
agent  for  delireqr  to  the  c^)taln'8  brokers.  The  agent,  without  au- 
thority from  the  charterers,  and  without  the  Imowledge  of  the  captain, 
or  owners,  but  with  the  knowledge  of  the  captain's  brokers,  made  a 
material  alteration.  Held,  that  the  charterers  could  not  enforce  the 
cbarter-par^< 

t,  BTn«NCB— Ijwjimiutoa  bt  WmrsBB.— The  assent  of  the  captain  or 
owners  to  such  alt^attion  is  not  sufficiently  proved  by  the  testimony 
of  the  ship's  brokers  that,  under  the  circumstances,  they  must  have 
obtained  such  consent,  although  they  have  no  distinct  recollection  of 
■o  doing. 

In  Admiralty, 

Libel  by  Pew  ft  Son  against  Langblin  et  al.,  owners  of  the 
bark  Bobert  Morrison,  to  recover  damages  for  breach  of  a- 
eharter-party.  The  case  was  twise  argued.  On  the  first, 
hearing  a  question  arose  as  to  the  sufficiency  of  the  proof  of 
the  exeoution  of  the  charter-party,  and  libellant  asked  and 
obtained  leave  to  take  additional  testimony.  On  the  second 
hearing  the  ease  turned  upon  the  effect  of  an  alteration  which 
had  been  made  in  the  charter-party.  The  evidence  diselosed- 
the  following  facts:  In  June,  1875,  the  vessel  was  owned  by 
foor  persona^  one  of  whom,  Thomas  Gardner,  was  master  of 
the  vessel  and  sailed  her  on  shares.    Prior  to  Jane  26, 1876, 

•Reported  bj  Frank  P.  Fridiard,  Esq.,  of  the  Philadelphia  Bar. 
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Gardner,  witli  ihe  kaovledge  of  the  other  owners,  had  made 
a  charter  to  carry  oil  to  Anoona,  and  had  accordingly  loaded 
his  vessel  with  oil  at  Philadelphia.  He  employed  one  D.  S. 
8tetson,  Jr.,  a  ship-broker  of  Philadelphia,  to  obtain  a  ohar« 
ter  for  a  retom  cargo  to  the  United  States.  Stetson  em^ 
ployed  W.  F.  Eager  &  Co.,  ship-brokers  of  Philadelphia,  who 
in  turn  employed  John  C.  Seager,  a  ship-broker  of  New  York. 

The  libeUants,  John  Pew  &  Son,  'salt  merchants  of  Glou- 
cester,  Mass.,  acting  through  their  correspondents,  J.  P.  &  G. 
C.  Bobinson,  salt  merchants  of  New  Tork,  agreed  with 
Seager  to  charter  the  vessel  for  a  cargo  of  salt  from  Trapani, 
Sicily,  to  Gloucester.  Hager  &  Go.  thereupon  wrote  a  char- 
ter, obtained  captain  Gardner's  signature  to  it,  and  forwarded 
it  to  Seager,  who  gave  it  to  J.  P.&  G.  0.  Bobinson,  who  sent  it, 
on  June  26th,  to  libellants  at  Gloucester,  with  a  letter  stating 
that  they  thought  the  following  clause  in  the  charter,  viz., 
"ten  running  lay  days  for  loading  at  Trapani,  and  onstomary 
dispatch  for  discharging  at  Gloucester,"  should  be  altered  so 
as  to  read,  "customary  dispatch  for  loading  and  discharging," 
but  advising  Pew  &  Son  to  sign  the  charter  as  it  was,  and 
authorize  J.  P.  &  G.  C.  Bobinson  to  subsequently  obtain  the 
alteration  if  possible.  Pew  &  Son  theteupon  signed  the 
charter  without  alteration,  and  returned  it  J.  P.  &  G.  C.  Bob> 
inson,  but,  owing  to  misdirection  of  the  envelope,  it  did  not 
reach  J.  P.  &  G.  G.  Bobinson  until  June  Sd.  One  of  the  latter 
firm  then,  without  the  knowledge  or  authority  of  libellants, 
made  the  alteration  in  the  charter-party  which  had  been  pre- 
viously suggested,  so  that  it  read  "customary  dispatch  for 
loading  and  discharging." 

This  alteration  was  made  in  the  presence  of  a  gentleman 
connected  with  the  house  of  John  0.  Seager,  to  whom  J.  P. 
&  G.  C.  Bobinson  then  delivered  the  charter.  Seager,  on 
July  8d,  forwarded  it  by  mail  to  W.  F.  Eager  &  Co.,  who  fur- 
nished libellants  with  certified  copies.  The  original  remained 
in  the  possession  of  W.  F.  Eager  &  Co.  until  shortly  before 
this  suit  was  brought.  In  the  meantime,  about  July  2, 1875, 
Gardner  surrendered  the  command  of  the  vessel,  and  the 
other  owners  appointed  F.  J.  Fritzingec  as  captain,  one  of 
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ibe  owners  rendiog  at  Philadelphia  becoming  the  managing 
owner.  The  vessel  sailed  from  Philadelphia  on  July  8d,  bat 
did  not  proceed  to  Trapani,  or  load  Ubellants'  cargo.  In  Jan* 
oary,  1878,  libellants  brought  this  soit.  There  was  no  direct 
evidence  that  either  Gardner  or  any  of  the  other  own  era  knew 
of  the  alteration  in  the  charter.  W.  F.  Hager  testified :  "Be- 
fore  the  copies  were  drawn  I  am  positive  that  we  mast  have 
received  the  approval  of  Mr.  Stetson  of  the  alteration  made 
in  the  charter;  otherwise  we  woold  not  have  sent  them.* 
And  Mr.  Stetson,  apon  having  his  attention  called  to  this 
stittement,  testified :  "I  know  it  is  a  oniversal  eastom  to  do 
that  thing,  bat  I  have  no  recollection  of  his  having  done  so 
in  this  instance.  If  he  had  not  done  so  I  shonld  have  con- 
sidered the  whole  thing  a  forgery."  And,  being  asked  whether 
he  woold  have  approved  of  the  alteration  withoat  consoltation 
with  the  owners,  he  testified :  "I  shonld  have  felt  that  I  should 
have  committed  a  forgery  if  I  had  not  consulted  the  captain 
or  managing  owner.    I  don't  remember  the  circumstances.'* 

Edipard  F.  -Pugh  and  Henry  Flanders,  for  libellant. 

J.  Warren  CouUton  and  Henry  R.  Edmunds,  for  respond* 
ents. 

BuTLKB,  D.  J.  The  view  t  entertain  respecting  the  exeeu* 
tion  of  the  eharter>party  renders  nnnecessary  the  considera- 
tion of  any  other  question  raised  by  the  case.  It  may  not 
be  improper,  however,  to  say  that  on  examining  the  testi- 
mony as  presented-  at  the  former  hearing  I  found  no  serious 
difficulty  in  the  libellant's  way,  except  that  which  relates  to 
the  execution  of  the  paper.  My  views  respecting  this  ques- 
tion, as  the  evidence  then  presented  it,  were  reduced  to  writ- 
ing; bat,  as  the  libellant  appUed  for  permission  to  take 
farther  testimony,  the  opinion  was  not  filed.  It  may  not  be 
nninteresting  to  insert  it  here,  as  preliminary  to  an  examina- 
tion of  the  testimony  since  taken : 

"The  execution  of  the  charter-party  is  not  proved.  That 
Captain  Gardner  signed  it,  is  shown ;  but  that  the  libellant 
signed  it,  is  not.  The  contract  need  not  have  been  rednsed 
tO'Writing,  in  the  absence  of  an  agreement  that  it  shonld  he, 
Dut  there  was  sach  an  agreement,  and  until  the  paper  was 
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iolly  exeontfld  neither  |)art7  was  iMtind.  The  libellant  pro- 
duces a  paper  sigaed  by  Captain  Gardner,  to  whioh  his  name, 
also,  appears.  That  this  is  his  signatore,  or  that  he  author- 
ized it  to  be  imt  there,  however,  is  not  shown.  The  paper 
was  retomed  to  Hager  Sc  Co.,  from  New  Tork,  with  the  libel- 
lant's  name  upon  it.  Bat  this  does*  not  even  tend  to  prove 
that  he  pat  it  there,  nor  does  the  deposition  of  Mr.  Few  tend  to 
prove  it.  He  signed  a  paper,  he  says,  of  whioh  he  attaches  a 
e<q>y  to  his  deposition.  This  <oopy '  is  fonnd,  on  comparison, 
to  be  similar  to  the  paper  in  controversy,  except  in  certain  im- 
portant erasures  and  alterations,  which  the  latter  shows,  and 
the  'copy'  does  not.  But,  even  if  we  overlook  this  serious 
difference,  how  can  it  be  affirmed  that  tiie  paper  in  contro- 
versy is  the  original,  signed  by  Mr.  Few,  and  not  itself  a 
oopy,  also?  The  testimony  is  but  iecondary  evidence  of  the 
fact  involved,  and  is  therefore  incompetent.  If  it  were  shown 
that  the  original  is  lost,  or  beyond  the  libellant's  reach,  the 
evidence  would  be  admissible  and  sufficient;  but  in  the  ab- 
sence of  this  it  cannot  be  listened  to.  Had  the  paper  in  con- 
troversy been  exhibited  to  Mr.  Pew,  and  his  signature  thus 
proved,  the  difficulty  would  have  been  avoided." 

On  the  case  going  baek  the  paper  was  exhibited  to  tSx, 
Few,  and  he  testifies  to  the  genuineness  of  his  signature. 
But  it  now  appears  that  when  the  paper  eame  to  hixB,  exe- 
cuted by  captain  Qaiinee,  the  importajit  alteration  before 
referred  to  had  not  been  made,  but  that  it  was  made  before 
the  paper  left  Mr.  Few's,  hands,  (for  his  agent's  hands  were 
his,)  in  advance  of  delivery;  and  I  find  no  evidence  that 
the  respondents  assented  to  this  alteration,  or  were  ever  in- 
formed of  it.  The  libeUant's  counsel  say:  "There  is  no  direct 
testimony  as  to  whether  the  alteration  was  assented  to  by  any 
oi  the  owners,  but  all  the  circumstances  show,  and  aU  the 
witnesses  say,  that  it  must  have  been  assented  to,  though 
owing  to  the  lapse  of  time — about  five  years — ^they  could  not 
remember."  I  do  not,  however,  find  any  such  such  ciroum- 
stances;  and  the  expressions  of  the  witnesses,  referred  to,  fall 
far  short  of  the  necessary  proof.  The  purpose  in  reducing 
eo^traots  to  writing  is  to  seouxe  the  most  satisfaotoxy  evidence 
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of  tbeir  existence  and  terms — ^in  other  vords,  to  avoid  the 
Berioas  dangers  incident  to  parol  testimony. 

One  who  seeks  to  avoid  the  language  in  which  such  an 
instmment  is  drawn,  as  by  proving  the  assent  of  parties  to  a 
change,  or  otherwise,  most  be  held  to  fall  and  satisfactory 
proof  of  the  fact.  Snch  proof  can  readily  be  seonred  by  hav- 
ing the  assent  noted  or  distinctly  expressed  in  the  presence 
of  witnesses  who  will  remember  it.  Here  there  is  no  such 
evidence.  The  testimony  of  Messrs.  Hager  and  Stetson 
amounts  to  nothing.  Neither  has  any  recollection  on  the 
subject.  The  statement  of  the  first,  that  he  "mast  have  re- 
ceived the  approval  of  Mr.  Stetson  to  the  alteration,"  is  objeo* 
tionable  on  the  double  ground  that  Mr.  Stetson  had  no  power 
to  assent  for  the  respondents,  and  that  it  is  an  inference  sim- 
ply which  the  witness  cannot  draw.  The  statement  of  Mr. 
Stetson  that  "it  is  a  universal  custom  to  do  that  thing — that 
is,  to  obtain  the  assent  of  the  broker  to  an  alteration  in  a 
eharter-party — is  of  no  consequence,  because  such  assent,  in 
the  absence  of  authority  to  give  it,  as  here,  would  be  value- 
less; and  his  further  statement  that  if  Mr.  Hager  asked  "my 
assent  I  should  have  felt  that  I  would  have  comctuitted  a  for« 
gery  if  I  had  not  consulted  the  captain  or  mana^ng  owner, 
but  I  do  not. remember  the  cironmstanoes,"  is  of  as  little 
oonaeqaence.  It  does  not  reach  the  dignity  of  evidence.  In- 
ference is  built  upon  inference.  Mr.  Hager  having  inferred 
that  he  "must  have  obtained  Mr.  Stetson's  assent,"  the  latter 
infers  (granted  Mr.  Hager  did)  that  he  obtained  the  cap- 
tain's or  owners'.  Where  inferences  are  admissible  they  are 
to  be  drawn  by  the  court.  Here  we  see  no  foundation  for  any 
that  can  aid  the  libellant.  If  written  instruments  might  be 
avoided,  or  their  terms  changed,  upon  such  testimony  as  the 
libellant  here  invokes,  they  would  cease  to  be  of  value. 

That  the  alteration  materially  changes  the  contract  as 
originally  written  is  not  open  to  controversy.  The  letters  of 
Bobinson  &  Co.  and  Few  &  Son  show  how  important  to  the 
latter  the  change  was  considered.  It  is  urged,  however,  that 
the  alteration  was  not  made  until  after  the  instrument  had 
been  folly  executed,  and  that  being  then  made  without  &u- 
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thorlty  from,  or  fault  of,  the  libeUant,  it  does  not  affect  the 
contract  as  entered  into  by  the  parties.  It  is  trae  that  such 
an  alteration  (or,  more  accurately  speaking,  spoliation)  would 
not  affect  the  contractual  relations  of  the  parties.  1  Green. 
£t.  §  666.  But,  unfortunately  for  tha  libellant,  this  altera- 
tion, as  already  suggested,  did  not  occur  after  the  execution 
of  the  instrument  had  been  completed.  It  is  true.  Few  &  Son 
bad  signed  the  paper,  but  it  still  remained  in  their  hands, 
(Bobinson  &  Co.  being  their  agents,)  and  -was  completely  sub- 
ject to  their  will.  Until  delivered,  as  the  evidence  of  their 
contract,  the  execution  was  incomplete.  It  had  been  for- 
warded to  them  to  sign  and  return  to  Hager  &  Co.,  who  should 
bold  it  for  the  parties ;  and  until  this  was  done  the  transac- 
tion was  not  completed,  and  no  responsibility  on  the  part  of 
the  appellant  attached.  As  Mr.  Birch,  olerk  for  Hager  &  Co. 
testifies,  the  vessel  "-would  not  be  considered  chartered  unless 
the  paper  came  back  signed."  It  did  come  back  signed,  but, 
unfortunately,  at  this  time  it  was  not  the  same,  as  when  the 
respondents'  representative,  Gardner,  signed  it.  As  respects 
the  libellant  it  speaks  as  of  the  date  when  (through  their  agents) 
they  delivered  it  to  Hager  &  Go.  Thus  it  is  seen  that  the 
alteration  was  not  made  after  the  instrument  was  fully  exe- 
cuted; that  it  is  not  a  case  of  tpoliation,  such  as  is  referred 
to  by  the  authorities  cited ;  but,  on  the  contrary,  that  the  par- 
ties did  not  execute  the  same  instrument,  did  not  agree  to 
the  same  thing,  and  consequently  had  no  cbntract  to  which 
they  were  mutually  bound.  The  only  terms  to  which  the 
libellant  could  be  held  are  those  shown  by  the  paper  when 
delivered  by  their  agent,  and  these  terms  (to  which  the  re- 
spondents did  not  agree)  are  the  terms  recited  in  the  libel  and 
bere  sought  to  be  enforced. 

The  libel  must  be  dismissed,  and  tUe  respondents'  counsel 
-will  prepare  a  decree  accordingly. 
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Eenah  V.  Thb  Tug  Johk  Mabkeb,  Jb.» 

{Diilriet  Oowt,  B.  D.  Penntyleania.    3wa9 11,  188a) 

1.  Aianim.Tr— ErmETCB— AnwHwoH  is  Asbwbr— Retbactiok  or  bt 

AjiBSTOfKNT. — ^An  answer  contsining  an  admiaaion  of  a  contract  as 
stated  in  the  libel,  may  hj  leave  of  the  court,  be  afterwards  amended 
by  withdrawing  the  admission ;  but  this  will  not  relieve  the  respond- 
ent  from  the  effect  of  his  admission  as  evidence. 

2.  Sauk— Eftbot  op  Bcch  Apiramnar.— In  each  case  the  admission  must 

be  considered  in  the  light  of  all  the  circumstances,  and  accorded  sueta 
influence  as  may  seem  just.  ' 

8.    BaMB — EviDKNCB — DeCLAKATIONS  of  HASTEB  AjTBB  IiEAVIKa  OwK- 

EB's  Bbrvicb. — In  an  action  for  the  loss  of  a  vessel  the  declarations  of 
the  master,  made  after  quitting  the  service  of  the  owners,  a)°e  not 
admissible  as  evidence  against  them.    > 

In  Admiralty. 

Libel  in  rem  by  the  owner  of  the  barge  Zoaave  and  her 
oargo  against  the  tug  John  Markee,  Jr.,  setting  forth  a  con- 
tract on  the  part  of  the  tug  to  tow  the  barge  from  PhiladeU 
phia  to  Salem  Greek  canal,  and  place  her  in  the  mouth  of 
the  canal.  The  libel  averred  that  instead  of  placing  the 
barge  in  the  mouth  of -the  canal  the  tug  left  her  in  a  dan- 
gerous  position  in  the  river  about  800  yards  below  the  canal; 
that  the  master  of  the  barge,  finding  it  impossible  to  remain 
in  this  position,  attempted  io  pole  the  barge  into  the  canal, 
bat  that  in  so  doing  the  barge  was  swept  away  by  the  tide 
and  wrecked. 

The  answer  admitted  the  contract  as  stated  in  the  libel, 
and  alleged  that  the  tug  had  towed  the  barge  into  the  mouth 
of  the  canal,  but  subsequently  moved  her  at  the  request  of  . 
her  master  to  the  point  where  she  was  afterwards  left. 

From  the  libellant's  testimony  it  appeared  that  there  was 
no  one  on  the  barge  but  her  master,  and  that  he  could  have 
managed  her  if  she  had  been  placed  in  the  mouth  of  the 
canal,  but  was  unable  to  do  so  without  assistance  at  the 
place  where  she  was  left,  and  that  he  was  unable  to  procnro 
assistance. 

•Bcported  by  Frank  P.  Frichaid,  Esq.  of  the  Philadelphia  lax. 
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Notwithstanding  the  admission  in  the  answer  of  the  con- 
tract as  stated  in  the  libel,  the  respondents  took  testimony 
to  show  that  the  contract  on  the  part  of  the  tug  was  to  tow 
the  barge  to  the  mouth  of  the  canal  and  not  into  the  canal. 
After  the  testimony  was  closed  respondents  moved  to  amend 
tlieir  answer  in  this  respect :  filing  an  affidavit  that  the  admis- 
sion had  been  made  under  a  misconception  of  the  language 
of  the  libel.     This  motion  was  opposed  by  libellant. 

Bespondent  also  offered  evidence,  under  objection  from 
libeUant,  to  show  certain  declarations  of  the  master  of  the 
barge  with  regard  to  the  loss,  made  in  the  absence  of  libel- 
.  lant,  long  after  the  suit  had  been  brought  and  after  the  mas- 
ter had  left  libellant's  employment. 

George  P.  Rich,  for  libellant.  • 

H.  O.  Ward  and  J.  Warren  Couhton,  for  respondents. 
Upon  the  motion  to  amend  the  answer  the  court  delivered 
the  following  opinion : 

BcTiiBB,  D.  J.  As  originally  drawn,  and  until  the  testi- 
mony had  been  closed  and  the  argument  commenced,  the 
answer  raised  no  qnestion  respecting  the  contract.  The 
statements  of  the  libel,  in  this  particular,  were  admitted,  and 
the  respondent  averred  performance  by  placing  the  barge 
"in  the  i^oath  of  the  canal."  The  motion  to  amend,  so  as 
to  permit  the  question  whether  the  contract  required  the 
barge  to  be  placed  in  the  mouth  of  the  canal,  to  be  raised,  is 
allowed.  This  will  not,  however,  relieve  the  respondent  from 
the  effect  of  his  admission  and  statement,  as  evidence,  in 
passing  upon  the  new  issue  raised.  They  must  be  considered 
in  the  light  of  all  the  circumstances,  and  accorded  such  in- 
fluence as  may  seem  just. 

Upon  the  merits  of  the  case  disclosed  by  the  pleadings 
and  proofs  the  court  delivered  the  following  opinion : 

BuTiiBB,  D.  T.  I  will  not  enter  upon  a  discussion  of  the 
evidence.  It  is  conflicting;  but  I  believe  it  shows,  with  rea- 
sonable certainty,  that  the  contract  was  to  run  the  barge 
into  the  moiUh  of  the  canal;  that  it  was  not  so  run  in;  and 
that  the  loss  of  the  barge  was  the  direct  consequence  of  this 
failure. 
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The  aUegatiob  that  the  llbellant  reqaested  to  be  taken  oat, 
after  being  ran  in,  and  be  left  below,  in  the  river,  is  improb- 
able  on.  its  faee,  and  is  not  sustained  by  the  evidence. 

The  respondent  cannot  complain  of  the  smallness  of  the 
crew.  It  would  have  been  sufficient  fpr  the  barge's  manage- 
ment if  she  had  been  placed  in  the  canal.  That  it  was  not 
sufficient  to  extricate  her  from  the  position  in  which  she  was 
improperly  left,  is  not  important.  The  oircomstanoe  that  it 
was  so  small,  of  itself  tends,  forcibly,  to  prove  that  the  libel- 
laat  did  not  contract  to  be  left  oat  in  the  river,  where  his 
orew  woold  be  inadequate  to  the  management  of  his  boat. 
I  do  not  find  anything  in  the  case  which  shoafd  relieve  the 
respondent  from  liability  for  the  loss.  That  the  libeUant 
ahoald  have  made  an  effort  to  get  into  the  canal,  under  the 
oiroamstanoes  existing,  after  he  was  left,  seems  clear.  He 
certainly  is  not  blamable  for  doing  so. 

It  is  proper  to  say  that  the  alleged  declarations  of  the 
master  of  the  barge,  made  after  quitting  the  command  and 
the  Ubellant's  service,  have  not  been  considered.  I  have  re- 
garded them  as  inadmissible  as  evidence. 


Thb  Bat  Citt. 


(Dittriet  Court,  E.  D.  Miehtgan.    June  28,  ISSO^ 

1.  ADimtAZTT— 'Docket  IPbeb.— The  ^cket  fee  of  $20  to  taxable  vhen- 
erer  a  trial  at  common  law  is  began  by  the  swearing,  of  a  jurj,  or  by 
the  introduction  of  testimony  at  the  opening  of  argument  upon  a  final 
hearing  in  equity  or  admiralty,  on  appeal  from  the  clerk's  taxation  of 
costa. 

In  Admiralty. 

This  was  a  suit  brought  by  the  owners  of  the  barge  Bosco- 
bd  against  the  owners  of  the  tug  Bay  City,  to  recover  for  the 
loss  of  the  barge  through  the  alleged  negligence  of  the  tug. 
On  the  day  assigned  for  trial  the  case  was  called  and  the  mas- 
ter of  the  barge  put  upon  the  stand.    Upon  the  oonclusion  of 
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his  testimony  the  court  intimated  tho  opinioii  that  he  had 
made  no  case  against  the  tug,  hut  leave  was  granted  to  the 
libellants  to  put  in  further  testimony  if  they  tew  fit.  After 
the  evidence  upon  both  sides  had  been  concluded  libellant 
discontinued  his  suit.  Claimants  now  insist  that  they  ore 
entitled  to  a  docket  fee  of  $20,  as  upon  a  final  hearing  in 
admiralty. 

James  J.  Atkinson,  for  libellants. 

Wm.  A.  Moore,  for  claimants. 

Bbowk,  p.  J.  By  Bevised  Statutes,  §  824,  there  is  taxable 
in  favor  of  the  prevailing  party,  "on  a  trial  before  a  jury, 
or  on  a  final  hearing  in  equity  or  admiralty, "  a  docket  fee  of 
$20.  A  practice  has  heretofore  prevailed  in  this  district  of 
taxing  this  fee  only  upon  the  termination  of  the  suit  by  a 
judgment  or  decree.  The  precise  question  does  not  seem  to 
have  arisen  in  any  reported  case.  Upon  reflection,  however, 
I  think  the  fee  is  taxable  whenever  the  trial  is  entered  upon 
by  the  swearing  of  a  jury  in  a  common-law  case,  or  by  the 
introduction  of  testimony  or  the  final  opening  of  the  argument 
upon  a  final  hearing  in  equity  or  admiralty.  The  fee  is  not 
made  by  the  statute  to  depend  upon  a  judgment  or  decree,  but 
is  taxable  on  a  trial  or  final  hearing.  As  the  labor  for  which 
the  docket  fee  is  supposed  to  be  a  compensation  is  performed 
on  or  before  the  trial,  equitably  the  party  ought  not  to  lose 
the  benefit  of  it  by  a  discontinuance  entered  after  the  trial  or 
hearing  has  begun.  In  New  York  the  practice  seems  to  be  to 
allow  it  upon  a  final  disposition  of  the  cause,  even  without  a 
trial  or  hearing.     Hayford  ■£  Qrifith,  3  Blatcb.  79. 

The  appeal  is  Bustaiued. 
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Jsms  V.  The  Towh  of  Ontario. 
{(Mreuit  Owrt,  IT.  J>.  JTev  York.    Jaly  2, 1880.) 

J.  Tom  BoiTDs— Afftoavit  of  Towh  AB8E8SOBB.— In  an  action  by  a 
ianaflde  holder  of  bonds  issued  under  the  act  of  May  11, 1868,  (Laws 
of  New  Tq|k,  1868,  a  811,)  as  amended  by  the  sot  of  April  19, 1869, 
(Laws  of  New  York,  1869,  e.  241,)  to  aid  in  the  construction  of  the 
Lake  Ontario  Shore  Kailroad  Company,  the  defendant  caunot  contra- 
diet  any  of  the  statutory  facts  sworn  to  in  the  affidavit  of  the  town^ 
ataesBora. 
PMp*  y.  The  Tovn  o/  Lewitton,  19  Blatchf.  0.  0.  K.  131,  followed^ 
Smith  y.  The  Toun  of  Ontario,  16  Blatchf.  C.  C.  R.  267,  distinguished. 

X  Fafbbs  BKFARATBI.T  FiLED  AT  Baiib  Timk.— When  such  affidavit  of 
the  assessors,  and  other  papers  prescribed  by  the  statute,  were  filed 
separately  at  the  same  time,  and  were  attached  together  when  pro- 
duced on  tlie  trial,  and  were  filed  as  a  whole  at  one  and  the  same  time, 
they  will  be  regarded  as  having  htea  physically  attached  together  as 
one  whole  when  they  were  filed. 

8.  Ratification.— Facts  in  this  case  Md  to  constitute  a  ratification  of 
the  acts  of  the  officers  who  issued  the  town  bonds. 

Motion  for  New  Trial. 

AUxrtuB  Perrif,  fear  plainti£P. 

WUliam  F.  CogsweU,  for  defendant. 

Bllatchfobd,  G.  J.  This  is  a  snit  against  the  town  of  On* 
tario,  to  recover  the  amount  of  16  coapons  of  $36  each,  cut 
off  fr<nn  four  bonds  of  $1,000  each,  issued  by  that  town. 
Foar  of  the  coupons  fell  due  April.  1,  1877;  four  October  1^ 
1877;  four  April  1,  1878;  and  four  October  1,  1878.  Two 
of  the  bonds  were  dated  April  1, 1871,  and  two  July  1, 1871. 
The  acticm  was  tried  before  the  court  and  a  jury,  and  the 
plaintiff  bad  a  verdict  for  the  amount  of  the  coupons,  $560^ 
and  $86.82  interest.  A  motion  is  now  made  for  a  new  trial  on 
a  bill  of.  exceptions.  The  plaintiff  proved  that  he  became  the 
purchaser  in  good  faith  of  the  said  bonds  and  coupons  before 
the  same  became  due,  for  a  valuable  consideration!  by  him 
paid  therefor  at  the  time  of  the  purchase  thereof.  He  then 
offered  in  evidence  a  roll  of  papers  from  the  office  of  the  clerk 
of  the  county  of  Wayne^  in  which  county  the  town  of  Ontario 
is  situated,  usually  called  a  bonding  roll,  which  consisted  of 
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Bundiy  papers  attached  together  and  marked  on  the  outside 
thereof  as  filed  and  recorded  in  the  office  of  the  olerk  of  the 
county  of  Wayne,  on  the  23d  of  December,  18,70. 

The  first  paper  in  the  roll  was  an  order  of  the  county 
judge,  of  Wayne  county,  appointing  three  persons  to  be  rail- 
road commissioners  of  said  town,  to  carry  into  effect  the  pro- 
visions of  the  act  of  May  11,  1868,  (Laws  of  N«f  York,  1868, 
e.  811,)  authorizing  certain  towns  in  certain  counties,  includ- 
ing Wayne,  to  issue  bonds  and  take  stock  in  and  for  the  con- 
struction of  the  Lake  Ontario  Shore  Railroad,  and  of  the 
amendatory  act  of  April  19,  1869.  Laws  of  New  York,  1869, 
e.  241. 

The  second  paper  was  a  verified  application  of  1 8  freehold- 
ers  and  residents  of  said  town,  to  the  said  county  judge,  for 
the  appointment  of  the  said  three  persons  to  be  railroad 
commissioners  for  said  town,  in  pursuance  of  the  provinons 
of  said  acts. 

The  third  paper  was  an  affidavit,  as  follows . 

"State  of  New  York,  Wayne  county,  sa.  John  M.  Bishop, 
John  Dickerson  and  Joseph  Middleton,  being  duly  sworn, 
each  for  himself  says  that  they  are  the  assessors  of  the  town 
of  Ontario,  in  said  county,  and  that  the  consent  has  been 
obtained,  in  writing,  of  persons  owning  more  than  one-half 
of  the  taxable  property  assessed,  and  appearing  upon  i^a.^ 
last  assessment  roll  of  said  town,  and  a. majority  of  the  tax 
payers,  as  appears  by  said  assessment  roll,  which  consent 
has  been  proved  and  acknowledged  according  to  the  provis- 
ions of  an  act  entitled,  'An  act  to  authorize  certain  towns  in 
the  counties  of  Oswego,  Cayuga  and  Wayne  to  issue  bonds 
and  take  stock  in  and  for  the  construction  of  the  Lake  Onta- 
rio Shore  Bailroad,'  passed  May  11, 1868,  and  the  act  amend- 
atory thereof,  passed  April  19, 1869,'(chapter  241  of  Laws  of 
1869;)  that  the  commissioners  of  the  town  of  Ontario,  ap- 
pointed to  carry  into  effect  the  purposes  of  said  act  and  the 
act  amendatory  thereof,  are  now  authorized  by  the  terms  of 
said  act,  and  the  act  amendatory  thereof,  to  borrow,  on  the 
faith  and  credit  of  said  town  of  Ontario,  the  sum  of  $107,000; 
and  these  deponents  further  say,  and  each  for  hirhself  says, 
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thai  the  said  snm  of  $107,000  does  not  exceed  in  amotrnt  25 
per  cent,  of  the  taxable  property  assessed  and  appearing 
apon  the  last  assessment  roll  of  said  town ;  and  these  depo' 
nents  farther  say,  and  each  for  himself  says,  that  they  are 
all  of  the  assessors  of  said  town  of  Ontario,  and  that  they 
have  now  all  met  together  as  a  board  of  assessors  to  perform 
the  duty  required  of  them  in  and  by  said  act,  and  the  act 
amendatoiy  thereof. 

"J.  M.  Bishop,  ' 

"Joseph  Meddlbtok, 
•  "John  Dickinson, 

"Assessors. 
"Subscribed  and  swoi-n  to  before  me  this  thirtieth  day  of 
April,  1870. 

"L."  B.  BOTNTON, 

"Jnstice  of  the  Peace." 
This  a£Bdatit  was  marked  as  filed  December  23,  1870. 
Then  followed  five  papers,  nsaally  known  as  consents  of  tax 
payers,  which  were  in  all  respects  alike,  and  were  each  signed 
by  snndry  tax  payers  of  said  town,  the  signatures  to  which' 
were  rerified  by  an  affidavit  of  a  subscribing  witness,  as  here- 
inafter stated. 
The  said  consents  were  in  the  following  form : 
"Consent  of  tax  payers  of  the  town  of  Ontario,  in  the  county 
of  Wayne,  that  said  to'Wn  may  issue  bonds  and  take  stock  in 
and  for  the  construction  of  the  Lake  Ontario  Shore  Bailroftd  t 
The  undersigned,  tax  payers  of  the  tqwn  of  Ontario,  in  th« 
county  of  Wayne,  state  of  New  York,  hereby  consent,  in  writ- 
ing, that  the  railroad  commissioners  appointed  for  said  ik)wn 
of  Ontario,  in  pursuance  of  the  provisions  of  an  act  entitled 
'An  act  to  authorize  certain  towns  in  the  counties  of  Oswego, 
Cayuga  and  Wayne  to  issue  bonds  and  take  stock  in  and  for 
the  construotion  of  the  Lake  Ontario  Shore  Railroad,'  passed 
May  11,  1868,  and  the  act  amendatory  thereof,. passed  April 
19,  1869,  (chapter  241  of  the  Laws  of  1869,)  may  borrow,  on 
the  faith  and  credit  of  the  town  of  Ontario,  in  said  county, 
the  sum  of  |107,000,  that  being  an  amount  not  exceeding 
20  per  cent,  of  the  valuation  of  said  town  of  Ontario,  as  shown 
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by  the  last  assessment  roll  of  said  town,  and  may  issue  bonds 
therefor,  under  their  hands  and  seals,  in  the  manner  provided 
in  said  act  and  the  act  amendatory  thereof,  and  may  sab* 
scribe  for  and  take  stock  in  and  for  the  construction  of  the 
Lake  Ontario  Shore  Railroad,  for  the  amount  above  named." 

The  affidavits  verifying  the  signatures  to  said  ^ve  Consent 
papers  were  not  objected  to,  except  aa  to  the  affidavit  to  one 
of  them,  and  as  to  the  affidavit  to  three  of  the  signatures  to 
knother  of  them. 

The  affidavits  objected  to  were  in  this  form: 

"State  of  N910  York,  Wayne  County,  tt.  On  this  twenty- 
sixth  day  of  Abgust,  1870,  before  me  appeared  personally 
Alonzo  W.  Casey,  subscribing  witness  to  the  above  consent,  to 
me  known,  who,  being  by  me  duly  sworn,  did  depose  and 
say  that  he  resided  in  the  town  of  Ontario,  in  said  county; 
that  he  knew  the  individuals  described  in  and  who  executed 
the  above  consent ;  tbat  he  was  present  and  saw  the  individ- 
uals sign,  seal  and  deliver  the  same  as  and  for  their  act  and 
deed,  and  each  and  every  one  of  said  individuals  was  informed 
by  this  witness  of  the  contents,  whereupon  the  said  Alonzo 
W.  Casey  became  the  subscribing  witness  thereto. 

"A.  W.  Cabbt. 

"Subscribed  and  sworn  to  this  twenty-sixth  day  of  August, 
1870,  before  me. 

"H.  Hu.L, 

"Justice  of  the  Peace." 

The  affidavit  of  the  assessors,  the  several  assessors,  the 
several  consents,  and  '  the  veriiications  thereof,  were  sepa- 
rately and  respectively  marked  on  the  back  thereof,  in  the 
handwriting  of  the  coiinty  clerk  of  Wayne  county  for  the  time 
being,  or  his  deputy,  as  filed  in  such  Wayne  county  clerk's 
office  December  23,  1870.  The  counsel  for  the  defendant  in 
due  time  objected  to  the  introduction  of  said  papers  on  the 
ground  that  the  affidavit  of  the  assessors  was  insufficient,  in 
that  it  did  not  state  that  a  majority  of  the  tax  payers  of  said 
town,  as  appeared  by  the  last  preceding  assessment  roll,  had 
consented  that  a  debt  should  be  contracted  by  said  town  and 
bonds  issued  by  it)  and  also  that  the   said  affidavit  was 
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wholly  defective  and  insnfficienir.  The  objection  was  over- 
raled  by  the  conrt,  and  the  counsel  for  the  defendant  excepted. 
The  counsel  for  the  defendant  also  objected  to  reading  in.  evi' 
dence  the  consent  of  tax  payers,  with  the  signatures  thereto 
verified  by  said  Casey,  on  the  ground  that  such  verification 
did  not  conform  to  the  statute,  in  that  it  did  not  state  that 
each  or  any  of  the  perspns  subscribing  such  consent  informed 
the  said  subscribing  witness  that  they  knew  the  contents 
thereof.  The  objection  was  overruled  by  the  conrt,  and  the 
counsel  for  the  defendant  excepted.  The  plaintiff  then  intro' 
duced  the  assessment  roll  of  the  town  of  Ontario  for  the  year 
1869.  No  question  was  raised  upon  it.  The  counsel  for  the 
plaintiff  then  proved  the  execution  by  the  railroad  commis< 
sioners  of  the  bonds  and  the  coupons  set  forth  in  the  com* 
plaint,  and  that  the  same  were  delivered  to  the  La1(0  Ontario 
Shore  Bailroad  Company  in  payment  for  the  subsc^ption  for 
the  stock  of  said  cc«npany  made  by  such  commissioners. 
The  bonds  were  in  all  respects  alike,  except  the  numbers, 
and  the  time  when  the  coupons  became  due. 

The  bonds  were  in  this  form : 
"No.  6.     $1,000. 

"United  States  of  America,  town  of  Ontario,  county  of 
Wayne,  state  of  New  York.  Lake  Ontario  Shore  Bailroad 
Company.  Issued  by  virtue  of  an  act  of  the  legislature  of  the 
state  of  New  York,  entitled  'An  act  to  authorize  certain 
towns  in  the  counties  of  Oswego,  X)ayuga,  and  Wayne,  to 
issue  bonds  and  take  stock  in  and  for  the  oonstruction  of  the 
Lake  Ontario  Shore  Bailroad,'  passed  May  11, 1868,  (chapter 
811  of  the  Laws  of  1868,)  and  an  act  amending  the  same, 
passed  April  19,  1869,  (chapter  241  of  the  Laws  of  1869.) 
These  acts  authorize  any  town,  incorporated  village  or  city, 
except  the  city  of  Bocbester,  in  either  of  the  counties  of  Os- 
wego, Cayuga,  Wayne,  Monroe,  Orleans,  or  the  second  assem* 
bly  district  of  Niagara,  situate  along  the  route  of  the  Lake 
Ontario  Shore  Bailroad,  to  subscribe  for  the  stock  of  the  Lake 
Ontario  Shore  Bailroad,  and  to  issue  town,  village  or  city 
bonds  in  payment  therefor. 

"Know  afl  men  hjf  thete  preeentt,  that  we,  the  undersigned 
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commissionerB  under  the  above-entitled  act  for  the  town  of 
Ontario,  in  the  ooonty  of  Wayne  and  state  of  New  Tork,  upon 
the  faith  and  credit  and  in  behalf  o(  aaid  town,  for  value 
received,  promise  to  pay  to  the  bearer  the  bwoo.  of  $1,000,  on 
the  first  day  of  April,  in  the  year  one  thonsand,  eight  hun- 
dred and  seventy-nine,  at  the  American  Exchange  National 
Bank,  in  the  city  of  New  York,  with  interest  at  7  per  cent, 
per  annum,  payable  semi-annually  on  the  first  days  of  April 
and  October  in  each  year,  at  the  same  place,  on  the  presen- 
tation and  surrender  of  the  coupons  for  such  interest  hereto 
annexed. 

"In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals,  and  have  caused  the  coupons  hereto  annexed  to  be 
signed  by  H.  Hill,  one  of  our  members,  this  first  day  of  No- 
vember; in  the  year  one  thousand  eight  hundred  and  seventy- 
one. 

"HszEKUH  Hill,         [l.  s.] 
"A.  W.  Casbt,  [l.  b.] 

"L.  B.  BOTHTON,  [L.  8.] 

Commissioners." 

The  coupons  were  in  thib  form : 
"$36.  Town  of  Ontario. 

"The  American  Exchange  National  Bank  of  the  city  of 
New  Tork  will  pay  the  bearer  $86  on  the  first  day  of  April, 
1876,  being  semi-annual  interest  due  on  bond  No.  6. 

H,  Hill,  Commissioner." 

It  appeared,  by  a  comparison  of  the  assessment  roll  with 
the  so-call5d  bonding  roll,  that,  exclusive  of  the  tax  payers 
who  had  subscribed  the  consent  so  verified  by  said  Casey,  the 
total  number  of  tax  payers  consenting  was  less  than  a  ma- 
jority of  the  total  number  of  tax  payers  as  appeared  by  the 
last  preceding  assessment  roll.  The  plaintiff  proved  the 
incorporation  of  the  railroad  company;  that  it  had  con- 
structed the  railroad;  that  the  same  was  now  in  opera- 
tion, and  that  the  defendant  paid  the  interest  on  its  bonds 
for  three  years  after  its  bonds  were  issued.  The  plaintiff 
then  proved  the  amount  due  on  the  coupons  set  forth  in 
the  complaint,  and  rested.    The  defendant  then  offered  to 
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-proye,  by  the  aftsessors  wlio  imacle  the  fbregoiitg  affidavit  pf 
■Aogust  80,  1870,  (one  of  whom  was  ealled  by  the  defendai^t 
and  Byrota.  as  a  witness,)  thai  at  the  time  when  said  affidavit 
was  so  sabsoribed  and  sworn  to  by  them  the  same  was  on  a 
separate  sheet  of  paper,  onattached  to  any  of.  the  consents 
of  the  tax  payers,  or  any  other  paper,  and  that  none  of  sa«b 
oonseats  were  present  at  the  time  of  snoh  subscription  and 
Tezification.  The  plaintiff  objected  to  the  evidence,  and 
it  was  excluded  by  the  court,  and  the  defendant  excepted. 
The  defendant  then  offered  to  prove  that  the  total  number  of 
persons  subscribing  such  consents,  as  appeared  by  said  bond- 
ing roll,  was  less  than  one-half  ot  the  taxpayers  of  said  town, 
as  appeared  by  said  assessment  roll.  The  plaintiff  objected 
to  such  evidence  on  the  ground  that  it  was  immaterial,  and 
the  court  excluded  it,  and  the  defendant  excepted.  The  de- 
fendant then  rested.  The  defendant'then  requested  the  court 
to  instruct  the  jury  to  render  a  verdict  for  the  defendant,  on  the 
ground  that  the  affidavit  of  the  assessors  did  not  comply  with 
ihe  statute  in  the  respect  beforeset  forth,  and  alsoon  the  ground 
that  it  appeared,  by  a  comparison  of  the  names  on  the  said  so- 
called  bonding  roll  with  the  names  of  the  tax  payers  in  the  said 
assessment  roll,  that  a  majority  of  the  tax  payers  of  said 
town  had  not  given  thek  consent  that  any  debt  should  be- 
contracted  by  said  town,  or  bonds  issued  by  it,  according  to 
the  requirements  of  the  statute.  The  motion  was  reserved 
by  the  eourt,  and  the  defendant  excepted.  The  court  in- 
structed the  jury  to  render  a  verdict  for  the  plaintiff  for  the 
amount  of  said  coupons  and  interest,  to  which  instruction 
the  defendant  excepted. 

The  verdict  before  named  was  then  rendered. 

The  act  of  May  11,  1868,  (Laws  of  New  York,  1868,  e. 
811,)  as  amended  by  the  act  of  April  19, 1869,  (L&wei.ot  New 
Tork,  1869,  e.  241,)  provides  in  section  1  for  the  appoiiit- 
ment  of  railroad  eommissioners  for  the  town  by  the  county 
judge.  Section  3  is  as  follows:  "It  shall  be  lawful  for  said 
commissioners  to  borrow,  on  the  faith  and  credit  of  their  ife- 
spective  towns,  incorporated  villages,  and  cities  aforesaid, 
such  sums  of  money,  not  exeeeding  SO  pe!r  cent,  bf  the  valaa> 
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tion  of  said  town,  incorporated  village,  or  eity,  to  be  sscer* 
tained  by  the  last  assessment  roUs  thereof  respectively,  for  & 
term  not  exceeding  25  years,  at  a  rate  of  interest  not  exceeding 
7  per  cent,  per  annum,  and  to  execute  bonds  therefor  under 
their  hands  and  seals  respeotiTely."  The  bonds  so  to  be  ex> 
ecuted  may  be  in  such  suns,  not  exceeding  the  sums  set  forth 
in  the  consent  of  the  tax  payers  of  said  corporations,  and 
payable  at  such  times  and  placee,  not  exceeding  25  years, 
and  in  such  form,  as  said  commissioners  may  deem  expedient; 
but  no  such  debt  shall  be  contracted  or  bond  issued  by  said 
commissioners  of  or  for  either  of  said  towns,  incorporated 
Tillages,  or  cities,  until  consent,  on  or  before  January  1, 1871,. 
in  -vriting,  proved  by  a  subscribing  witness,  who  shall  swear, 
in  addition  to  the  ordinary  form  of  affidavits  of  subscribing 
witnesses,  that  the  party  executing  informed  the  witness  that 
he  knew  the  contents  thereof,  or  acknowledged  as  provided 
for  conveyances  of  real  estate,  shall  first  have  been  obtained 
of  persons  owning  more  than  one-half  of  the  taxable  property 
assessed,  and  appearing  upon  the  last  assessment  roll  of 
■aid  town,  incorporated  village,  or  city,  and  a  majority  of  th« 
tax  payers  as  appears  by  such  assessment  rolls  respectively, 
and  such  fact  shall  be  proved  by  the  affidavits  of  the  assess* 
ors,  or  a  majority  of  them,  of  such  towns,  incorporated  vil- 
lages, or  cities,  respectively;  and  it  shall  be  the  duty  of  such 
assessors,  and  they  be  hereby  authorized,  to  make  such  affi- 
davit when  the  said  consent  shall  be  obtained.  Said  affidavit 
and  consent,  and  a  copy  of  the  assessment  roll,  shall  be  filed 
in  the  clerk's  office  in  the  respective  counties,  and  certified 
copies  thereof  in  the  town  clerk's  office  of  each  of  the  said 
towns  respectively,  and  the  same,  or  a  certified  copy  thereof, 
shall  be  evidence  of  the  facts  therein  contained  and  certified, 
in  any  court  of  the  state,  and  before,  any  judge  or  justice 
"thereof." 

Section  8  of  the  act  of  1868  authorizes  the  commissioners 
to  dispose  of  the  bonds  to  such  persons  or  corporations,  an,d 
upon  such  terms,  as  they  shall  deem  most  advantageous  for 
their  said  town,  incorporated  village  or  eiigr,  but  for  not  less 
than  V^f  ^^^  proposes  that  the  money  that  shall  be  raised 
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hj  any  loan  or  sale  of  bonds  sball  be  invested  in  ihe  stock  of 
said  company,  of  the  Lake  Ontario  Shore  Bailroad,  and  the 
«ommi8sioners,  in  the  corporate  name  of  the  town,  may  sub- 
scribe for  the  stock  of  Boch  company  to  the  amount  so  bor- 
roved,  and  that,  on  receiving  certificates  for  the  amount  of 
stock  80  snbseribed  for,  the  town  shall  acquire  all  the  rights 
of  the  stockholders  of  the  company.  Section  4  of  the  act  of 
1869  provides  that  the  commissioners  of  any  town  may  issue 
the  bonds  directly  to  the  directors  of  the  railroad  company  at 
not  less  than  their  par  value,  and  receive  in  exchange  there- 
for the  stock  of  the  company  at  not  more  than  par. 

These  statates  in  regard  to  the  bonding  of  towns  in  aid  of 
the  Lake  Ontario  Shore  Bailroad  Company  were  under  con* 
sideration  by  me  in  the  oas^  of  Phelps  v.  The  Town  of  Lewit' 
ion,  15  Blatchf.  G.  G.  B.  131-158,  and  it  was  there  said: 

"The  second  section  of  the  act  of  1868,  as  amended  by  the 
second  section  of  the  act  of  1869,  provides  that  the  fact  that 
the  prescribed  consent  in  writing  of  the  tax  payers,  proved  or 
Acknowledged  as  provided,  has  first  been  obtained,  shall  be 
proved  by  the  affidavit  of  the  assessors,  or  a  majority  of  them, 
of  the  town ;  that  it  shall  be  the  duty  of  the  assessors  to 
make  the  affidavit  when  the  consent  shall  be  obtained ;  that 
the  affidavit  and  consent,  and  a  copy  of  the  assessment  roll, 
shall  be  filed  in  the  county  clerk's  office,  and  that  the  same, 
■or  s  careful  copy  thereof,  sball  be  evidence  of  the  facts 
therein  contained,  and  certified  in  any  court  of  the  state.  As 
the  commissioner  are  to  issue  the  bonds,  the  meaning  of  the 
statute  is  that  the  affidavits  of  the  assessors,  or  a  majority 
of  them,  that  the  prescribed  consent  in  writing,  proved  or  ac- 
knowledged as  provided,,  has. been  obtained,  shall  be  proof  to 
the  commissioners  of  such  fact,  so  as  to  authorize  the  issuing 
of  the  bonds,  without  its  being  necessary  for  the  commis- 
sioners to  examine  the  question  further,  and  that  the  affidavit, 
or  a  certified  copy  of  it,  as  filed,  shall  be  evidence  of  such 
fact  in  any  court  of  the  state.  Under  this  provision  sneh  an 
affidavit  of  the  assessors  must  be  held  to  be  proof  of  such 
fact  sufficient  to  protect  &  bona  fide  holder  of  the  bonds  for  a 
valuable  consideration,  without  notice,  without  its  being 
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neoessaty  for  liim  to  examine  farther  into  the  queBtion  as  to 
whether  the  condition  precedent  has  heen  complied  with.' 
Undoubtedly  there  mast  be  statute  authority  for  the  issue  of 
the  bonds,  and  the  provisions  of  the  statute  must  be  followed. 
A  purchaser  of  the  bonds,  even  though  a  honafide  purchaser, 
is  referred  by  the  bonds  themselyes  to  the  terms  of  the  stat'^ 
tite.  He  there  finds  it  enacted  that  the  bonds  may  be  issued 
by  the  commissioners  if  the  consent  in  writing,  as  proved  or 
acknowledged  as  provided,  of  tax  payers  of  the  town,  to  a 
specified  number  and  amount,  is  first  obtained,  and  that  the 
affidavit  of  the  assessors  to  that  fact  shall  be  proof  of  that 
fact  for  the  action  of  the  commissioners.  ' 

'*^ Although  the  authority  of  the  commissioners  to  issue  the 
bonds  is  made  dependent  on  the^eondition  that  the  reqaired 
consent  of  the  tax  payers  shall  be  first  obtained,  yet  it  is 
equally  clear  that  the  commissioners  who  ar^  to  issne  the 
bonds  are  to  ascertain  and  determine  before  issuing  the  bonds 
that  the  required  consent  has  been  obtained,  by  receiving,  as 
proof  thereof,  the  affidavit  of  the  assessors  to  the  fact.  The 
duty  of  ascertaining  whether  the  prescribed  consent  has  been 
obtained  is  plainly  vested  by  the  statute  in  commissioners* 
and  the  form  and  nature  of  the  evidence  they  are  to  act  on 
i^s  evidence  of  the  fact  are  prescribed.  The  fact  of  the  issue 
of  the  bonds  shows  that  they  ascertained  and  determined  thai 
the  condition  prescribed  had  been  complied  with,  and  although 
the  bonds  do  not,  on  their  faces,  refer  in  terms  to  the  neces- 
sity or  the  fact  of  the  consent,  no  bona  fide  purchaser  of  the 
bonds  can  be  required  to  go  back  further  than  the  affidavit 
to  which  the  statute  refers  as  proof.  It  was  made  the  duty 
of  the  commissioner  to  determine  on  special  evidence  whether 
the  statutory  prerequisite  to  an  authorized  issue  of  the 
bonds  had  been  complied  with,  and  it  was  also  made  their 
duty  to  issue  the  bonds  in  the  event  of  such  compliance. 
The  case  in  these  respects  is  within  the  principles  laid  down  in 
The  Tovm  of  Coloman  v.  Eaves,  92  D.  S.  484," 

In  the  case  of  Phelps  v.  The  Tovm  of  Lewiston  the  affidavit 
of  the  assessors  was  in  all  essential  respects  in  the  same  words 
of  the  affidavits  of  the  assessors  in  the  present  case.    In  that 
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case  the  affidavit  and  theoonsents,  and  the  proofs  and  acknowl- 
edgments attached  together,  -were,  with  a  copy  of  the  assess- 
ment  roll  of  the  town  for  the  year  1869,  filed  in  the  office  of 
the  clerk  of  the  county  on  the  tenth  of  September,  1870.  In 
the  present  ease  the  application  to  the  county  judge  and  his 
order,  and  the  affidavit  of  the  assessors,  and  the  consent  and 
the  proof  of  the  signatures  to  the  consents,  these  papers, 
oonsGtuting  the  bonding  roll,  were,  when  produced  in  evidence 
at  the  trial  from  the  office  of  the  county  clerk,  attached  together, 
and  were  nmrked  on  the  outside  as  being  filed  and  recorded 
in  the  office  of  the  clerk  of  the  county  on  the  twenty-third 
of  December,  1870.  This  means  that  they  were  filed  at  one 
and  the  same  time,  as  constituting  by  the  sum  of  their  parts 
one  paper,  or  bonding  roll,  those  parts  being  parts  of  one  and 
the  same  proeeediog.  In  addition  to  this  the  affidavit  of  the 
assessors,  and  each  consent,  and  each  proof  of  the  signatures 
to  the  consents,  was  separately  marked  by  the  proper  officers 
as  filed  in  the  eounty  clerk's  office  on  the  twenty-third  of 
December,  1870,  the  day  of  the  filing  of  the  whole  as  a 
whole. 

As  the  affidavit  of  the  asseseors,  and  the  consents,  and  the 
proof  of  the  signatures  to  the  consents,  were  so  filed  separately 
at  the  same  time,  and  were  attached  t(^ether  when  produced 
on  the  trial,  and  were  filed  as  a  whole  at  one  and  the  same 
time,  it  necessarily  follows  that  they  must  be  regarded  as  hav- 
ing been  physically  attached  together  as  one  whole  when 
they  were  filed.  This  makes  the  case  like  that  of  Phelps  v. 
The  Town  qf  Lewitton.  It  is  of  no  consequence  that  it  might 
have  been  shown  that  the  affidavit,  when  it  was  subscribed 
and  sworn  to  by  the  assessors,  was  on  a  separate  sheet  of 
paper,  unattached  to  the  consents,  and  that  none  of  the 
consents  were  present  when  the  affidavit  was  subscribed  and 
awom  to.  Such  evidence  would  not  show,  or  tend  to  show, 
that  the  eonsents  referred  to  in  the  affidavit  were  not  the  con- 
eenta  ffled  wift  the  affidavit.  In  regard  to  such  form  of  affi- 
davit it  was  said,  in  Ph^t  v.  The  Town  of  Lewiston :  "But 
it  is  ccmtanded  the  affidavit  of  the  assessor  is  defective.  The 
affidavit  is  showii  by  t^ie  evidence  to  have  been  attached  to 
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the  consent  papers  when  the  two  were  filed  together  in  the 
county  clerk's  office.  The  affidarit  states  that  the  consent  in 
writing  has  been  obtained  of  persons  owning, . etc.,  'which 
consent  has  been  proved  and  acknowledged  according  to  the 
provisions '  of  the  two  acts,  specifying  them  definitely.  It 
does  not  state  otherwise  what  the  consent  is  to  be  for  or  about. 
But  in  view  of  the  attachments  of  the  consents  to  the  affida- 
vit, and  of  the  contents  of  the  affidavit,  and  of  the'  con- 
tents of  the  consents,  it  mast  be  held  that  the  'consent' 
referred  to  in  the  affidavit  is  sufficiently  designated  therein 
as  being  the  consent  referred  to  in  ihe  statute  and  the 
consent  specified  in  the  consent  papers."  In  so  far  as  any 
views  expressed  in  Smith  v.  The  Town  of  Ontario,  16 
Blatchf.  C.  C.  E.  267,  by  Judge  Wheeler,  differ  from  those 
expressed  by  me  in  Phelps  v.  The  Town  of  Lewi$ton,  it 
is  to  be  remarked  that  the  decision  in  the  Phelps  case  was 
made  prior  to  the  decision  in  the  Smith  case,  and  that  the 
decision  in  the  Phelps  case  does  not  appear  to  have  been 
brought  to  the  notice  of  the  court  before  the  Smith  ease  was 
decided. 

The  Phelps  case  was  decided  in  August,  1878,  and  the 
Smith  case  in  September,  1878.  In  October,  1879,  the 
Smith  case  was  again  brought  before  Judge  Wheeler,  after 
the  judgment  for  the  defendaiit  in  the  case  for  costs  had  been 
paid  and  satisfied,  and  he  was  asked  leave  to  re-argue  a  mo- 
tion for  a  new  trial  in  the  case.  He  denied  the  ca^e  for 
want  of  power,  although  the  Smith  suit  was  a  suit  against 
the  same  town  as  the  present  suit,  and  was  founded  on  the 
same  bonding  proceedings  and  the  same  issue  of  bonds ;  yet 
it  appears,  from  the  last  decision  filed  in  the  Smith  case,  that 
the  record  on  which  the  action  for  a  new  trial  in  that  case 
was  had  showed  that  some  of  the  consents  were  filed  in 
the  county  clerk's  office  on  different  days  from  others,  in 
December,  1870,  and  that  the  affidavit  was  filed  there  at 
sometime  in  that  month,  without  showing  on  ^hat  day,  and 
that  when  the  application  for  leave  to  re-argue  the  motion 
for  a  new  trial  was  made  it  still  appeared  that  the  affidavit 
ftnd  each  consent  was  filed  separately,  as  if  it  came  from  dif- 
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terent  sonrees  from  the  others,  b«fdre  the  affidavit  and  eon'- 
Bents  were  filed  together  as  one  loll^  A  different  state  of 
^ts  appears  in  this  case.  Here,  it  appears  that  the  affida- 
vit and  eaoh  consent,  and  each  proof  of  the  signatures  to 
the  consents,  was  filed  on  the  same  day  on  which  the  whole 
roll  containing  all  of  those  papers  was  filed  as  a  whole.  If 
they  were  all  filed  at  one  and  the  same  time,  each  separately, 
and  then  as  a  whole,  they  were,  in  judgment  of  law,  attached 
together,  as  mueh  as  if  pbysicially  attached  by  material 
means.  This  case  is,  therefore,  brought  fully  within  the 
decision  in  the  Phelps  case,  and  to  which  I  adhere,  and  it  is 
nnlike  the  Smith  case. 

Tjie  consents  being  thus  to  be  considered  as  being  the 
consent  referred  to  in  the  affidavit,  are  found  to  be  consents 
io  borrowing  the  money  and  issuing  the  bonds,  and  sabscrib- 
ing  for  the  stock. 

The  fact  which  the  statute  says  is  to  be  proved  by  the  affi- 
davit of  the  assessors,  and  which  affidavit  it  is  made  by  the 
statute  their  duty  to  make,  is  the  fact  that  the  consent  in  writ- 
ing, proved  or  acknowledged  in  the  manner  prescribed  by  the 
statute,  has  been  obtained  of  persons  owning  more  than  one- 
half  of  the  taxable  property,  and  of  a  majority  of  the  tax  pay- 
ers. This  includes  not  only  the  fact  of  consent,  and  of  con- 
sent in  writing,  and  of  consent  of  the  requisite  persons  and 
of  the  requisite  majority,  but  that  the  consent  has  been 
proved  or  acknowledged  in  the  prescribed  manner. 

The  affidavit  of  the  assessors  in  the  present  case,  in  con- 
nection with  the  consents,  fully  (Somplies  with  the  statute,  and 
jnust  be  received  in  this  case  as  proof  to  the  compiissioners 
'of  everything  required  for  the  issue  of  the  bonds.  It  con- 
dudes  the  question,  as  against  this  plaintiff  as  a  ^nafide 
bolder,  as  to  the  formjof  the  proof  of  the  signatures  to  the 
consents,  because  it  finds  the  fact  that  the  proof  was  accord- 
ing to  the  provisions  of  the  statute.  It  was,  therefore,  not 
open  to  the  defendant  as  against  this  plaintiff  to  contradict 
any  of  the  statutory  facts  sworn  to  in  the  affidavit.  It  was 
not  open  io  it  to  object  to  the  sufficiency  of  the  affidavit,  or 
to  the  sofBoieney  of  the  proof  of  the  ngnatnres  to  the  consents. 
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or  to  go  into  an  arithmetical  oomputation  hb  to  whether  iha 
required  consents  had  in  fact  been  given,  as  to  value  or  nam-' 
her.  No  error  was  committed  at  the  trial,  and  all  the  ezoep- 
tions  taken  by  the  defendant  mast  be  overruled. 

In  addition  to  the  foregoing  considerations,. it  appears  that 
the  bonds  and  the  coupons  were  delivered  to  the  railroad  com- 
pany in  payment  for  the  subscription  made  by  the  commis- 
sioners to  the  stock  of  the  company,  as  authorized  by  section 
4  of  the  act  Of  1869.  This  made  the  town  a  stockholder  in 
the  company,  and  it  must  be  assumed  that  the  commissioners 
did  their  duty,  and  that  the  town  received  the  stock  and  has 
retained  it,  in  the  absence  of  any  statement  to  the  contrary, 
though  the  bill  of  exceptions  is  silent  on  that  point.  But  it 
does  appear  that  the  road  has  been  built  and  put  in  opera- 
tion, and  that  the  defendant  paid  the  interest  on  its  bonds 
for  three  years  after  they  were  issued.  Under  the  oases  of 
St^ervisorg  v.  Schtnek,  5  Wall.  772;  Penn.  C.  Co.  v.  Amy,  18 
Wall.  297,  and  Commissioners  v.  January,  94  U.  S.  202,  it  must 
be  held  that,  as  against  the  plaintiff,  as  a  bona  fide  holder,  the 
town  has  ratified  with  full  knowledge  by  the  record  of  the 
alleged  defects,  the  acts  of  those  who  issued  the  bonds. 

The  motion  tot  a  new  trial  is  denied,  and  the  stay  of  pro- 
ceedings is  vacated,  and  judgment  is  ordered  for  the  plaintiff 
on  the  verdict. 


TiBBEUi  and  others  v.  Bacon  and  others. 

« 

*     {Oireuit  OonH,  D.  MauaehruetU.    July  17, 1880.) 

X,  ADOPTED  Objvd — Vested  Ibtebbbt — Acts  of  1871  (Gen.  St.  of  Mass. 
0. 110)  AKD  OF  1876  (o.  213,  {  9)  Conbtbubd. 

In  Equity. 

Bill  in  equity,  praying  that  the  defendant  John  H.  Bacon,  as 
he  is  trustee  under  the  will  of  Edward  G.  Tirrell,  may  be 
.ordered  to  convey  to  the  complainants  and  others,  faeira  at 
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law  of  said  Edward,  ond  imdiTided  eighth  part  df  t^e  residue' 
of  his  estate. 

The  case  was  sabmitted  upon  the  bill,  the  answer  of  those 
defendants  who  made  answer,  and  certain  agreed  facts,  the 
sabstance  of  which  is  as  follows :  Edward  G.  Tirrell,  of  Boston,' 
made  his  last  will  in  1846,  and  died  in  1867.  After  a  specific 
beqnest  to  his  wife,  he  devised  the  residue  of  his  estate  to  the 
defendant  Bacon  and  others,  in  trust,  to  pay  the  'income  to' 
his  wife  for  life,  and  at  her  death  to  his  children  during  their 
liTes,  respeetivelj,  in  equal  shares;  and,  upon  the  decease  of 
each  child,  to  oonyey  and  transfer  his  or  her  share  and  portiod 
of  the  property,  real  and  personal,  above  devised,  etc.,  to  his' 
OT  her  child  or  children  then  living,  in  equal  shares,  and  to 
the  lawful  issue  then  living  of  any  deceased  child  of  such  child ; 
and  in  default  of  any  such  child,  children,  or  issue  then  living, 
to  the  testator's  heirs  at  law. 

The  testator  left  eight  children,  of  whom  one  was  Edward 
Q.  Tirrell,  who  enjoyed  one-eighth  part  of  the  income  of  the 
tmst  fond  until  1879,  when  he  died,  leaving  no  children, 
nnless  the  defendant  Willie  E.  Tirrell  is  to  be  considered  his 
ehild.  Willie  K.  Tirrell  was  duly  adopted  as  a  child  by" 
Edward  Q.  Tirrell,  in  1874J  in  accordance  with  the  then  exist- 
ing laws  of  Massachusetts. 

The  question  raised  by  the  pleadings  and  statement  was,' 
■whether  Willie<£.  Tirrell  took  a  share  of  the  trust  fund  as  a 
"child"  of  Edward  Q.  Tirrell. 

John  P.  TrmdweU,  for  the  heirs  of  Edward  C.  Tirrell. 

John  HiUis,  tot  the  widow  and  adopted  oluld. 

LowBUi,  G.  J.  The  law  of  adoption  of  children  in  Massa-' 
chusetts  was  first  enacted  in  1851,  and  modified  a  few  years 
later  in  Gen.  St.,  c.  110.  In  1871  it  was  modified  in  some 
respects.  Under  both  those  laws  an  adopted  child  was  con^ 
oltisively  taken  to  be  the  equivalent  of  a  legitimate  child 
of  the  parent  or  parents  who  had  adopted  him,  excepting  in 
two  particulars.  SewaUy.  Roberts,  115  Mass.  262;  Bvrrage  v. 
Briggt,  120  Mass.  108.  The  first  statute  had  but  one  excep- 
tion, and  the  law  of  1871  added  the  other.  The  first  was 
that  such  child  should  not  take  under  a  limitation  to  the  heirs 
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of  iho  body  of  tbe  adoptive  parent;  bat  this  was  held  in' 
SewaU  V.  Roberts,  ubi  supra,  not  to  include  a  limitation  to  chil-. 
dren.  Tbe  other  was,  that  he  ehould  not  take  by  "representa- 
tionj"  and  there  is  no  pretence  that  Willie  K.  Tirrell  claims 
by  that  title. 

It  is  argued  that  the  will  expresses  a  general  intent  to  favor 
those  who  were  of  'the  testator's  blood,  by  its  final  limitation 
over  to  his  heirs  if  his  children's  children  should  leave  no  issae. 
But  the  cases  decide  that  an  adopted  child  is  a  child,  and  is 
issue,  and  no  general  inferential  intent  can  overrule  the  lan- 
guage. The  argument  was  equally  strong  in  one  of  the  cases 
above  cited.  I  cannot  doubt  that  Willie  K.  Tirrell  takes,  by 
purchase,  unless  cut  off  by  a  later  statute. 

The  statute  of  1876,  c.  213,  repeals  the  act  of  1871,  and 
changes  the  law  of  adoption  very  materially,  with  a  view  to 
limit  the  operation  of  the  earlier  statutes  as  construed  by  tbe 
supreme  court.  Section  9  declares  that  "the  term  child,  or 
its  equivalent,  in  any  grant,  trust,  settlement,  entail,  devise, 
or  bequest,  shall  be  held  to  include  any  child  adopted  by  the 
settler,  grantor,  or  testator,  unless  the  contrary  clearly  ap- 
pears by  the  terms  thereof ; "  but  in  all  other  cases  the  pre- 
sumption should  be  against  that  construction;  "provided, 
however,  that  nothing  in  this  act  shall  be  construed  to  restrict 
any  right  to  the  succession  to  property,  which  may  have 
vested  in  any  person  already  adopted  in  accordance  with  the 
laws  of  this  commonwealth. " 

When  this  law  was  passed  Willie  E.  Tirrell  had  already 
been  adopted,  and  the  question  is  whether  his  rights  are 
affected  by  it. 

In  Massachusetts  the  devise  of  a  life  estate,  with  a  limita- 
tion over  to  the  children  of  a  person  living  at  the  death  of 
the  testator,  gives  all  the  children  then  living  a  vested  re- 
mainder, which  opens  to  let  in  after-bom  children.  Dmgley 
V.  Dingley,  5  Mass.  535;  Weston  v.  Foster,  7  Met.  297.  In 
this  case,  the  limitation  being  to  those  children  of  the  life 
tenant  who  shall  survive  him,  the  interest  of  Willie  K.  Tirrell 
would  be  contingent  on  such  survival ;  but  it  would  be  assign- 
able by  him  if  he  were  of  age,  and  would,  therefore,  go  to  his 
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aBsignees,  if  he  should  become  banbrnpt  or  insolvent,  sab* 
ject,  of  coarse,  to  the  contingency.  Higden  t.  WiUiamton,  8 
P.  Wms.  133;  Winslow  v.  Goodwin,  7  Met.  863;  Gardner  v. 
Hooper,  8  Gray,  398;  Nash  v.  Nash,12  Allen,  846;  Belcher  t. 
Bwmeit,  126  Mass.  330,  and  cases  cited.  It  was,  therefore, 
a  valaable  interest  which  he  owned  in  1876. 

The  name  which  we  may  give  to  this  interest  of  Willie  E. 
Tirrell  is  not  important,  because,  in  my  opinion,  the  proviso 
of  the  statute  preserved  all  interests.  It  does  not  say  that 
vested  remainders  shall  be  preserved,  and  contingent  remain, 
ders  destroyed;  the  wdtd  "vested,"  in  the  proviso,  qualifies- 
"right"  and  not  "property,"  and  declares  that  a  right  of  ^uc- 
eessirai  vested  in  any  person  at  the  date  of  the  act  shall  not 
be  restricted,  not  that  property  or  estate  which  is  vested  shall 
not  be  taken  away.  The  "vested  rights"  which  it  preserves 
are  all  existing  rights.  This  is  the  meaning  which  that  phrase 
bears  in  ordinary  use  in  this  country,  though  it  has  not  ac- 
quired  a  technical  meaning.  It  is  not  to  be  supposed  that 
the  law  intended  to  destroy  all  contingent  remainders  and 
executory  devises,  and  to  preserve  vested  remainders  alone. 
Such  nicety  of  construction  is  not  reasonable.  . 

Were  it  not  for  this  proviso  a  court  would  say,  without  hes- 
itation, that  the  statute  of  1876  was  to  be  applied  only  to 
deeds  and  wills  taking  effect  after  its  passage.  This  was  taken 
for  granted,  and  acted  on,  when  the  rule  in'Shelley's  case  was 
repealed.  Lorxng  v.  Eliot,  16  Gray,  568.  I  doubt  whether 
the  proviso  means  more  than  that  future  settlements,  though 
they  should  concern  children  already  adopted,  should  be 
governed  by  it.  Without  it  there  might  have  been  an  ar- 
gument, from  the  general  scope  of  the  act,  that  it  had  no 
application  in  any  ease  to  children  who  had  been  adopted 
before  its  date. 

If  the  legislature  should  undertake  to  pass  a  law  construing 
deeds  and  wills  already  in  operation,  to  the  disadvantage  of 
persons  who  had  some  existing  interest  or  estate  under  them, 
it  would  be  justly  chargeable  with  attempting  to  exercise 
judicial  powers,  and  the  law  would,  in  respect  to  such  oases, 
"be  void.    Dunn  v.  Sargent,  101  Mass.  836. 

T.3,no.2 — 6 
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I  therefore  decide  in  favor  of  the  defendant  Willie  E. 
Tirrell.  The  agreement  prcvides  that  I  should  decree  a  con* 
veyance  to  the  person  or  persons  whom  I  should  find  entitled; 
bat  I  doubt  vhetber,  under  the  pleadings,  I  can  property, 
make  the  decree  in  that  form. 

Decree  to  be  drawn  in  accordance  with  this  opinion. 


Teb  Mzbohants'  Na.tionaii  Bane  of  I^altihorb  v.  Thb  Fibst 
National  Bane  of  Baltiuobe. 

{Ohvuit  Court,  D.  Mar^tmA.    Jane  SO,  1880.) 

I.  LfDOKBEB — Statdtb  ov  LmiTATioKS. — In  a  suit  by  the  drawee  of  a 
bill  exchange  against  an  indorser,  where  such  bill  was  drawn  by  the 
treasurer  of  the  United  (States,  and  the  name  of  the  payee  forged,  Mm 
statute  of  llEutations  does  not  begin  to  ran  until  Judgment  has  been 
obtained  by  the  United  States  against  the  drawee. 

Appeal  from  the  district  court. 

Marghai  dt  Brown,  for  appellant. 

Daniel  d  Stirling,  for  appellee. 

Waitb,  C.  J.  On  the  sixteenth  of  March,  1867,  tbe  treas- 
urer of  the  United  States  made  his  draft  on  the  First  National 
Bank  of  Baltimore,  a  government  depository,  for  $1,609.55, 
payable  to  the  order  of  William  Omdorff.  This  check,  appa- 
rently indorsed  by  Omdorff,  the  payee,  and  one  Hargert,  was 
forwarded  by  the  Shenandoah  Valley  National  Bank,  with  its 
own  indorsement,  to  the  Merchants'  National  Bank  of  Balti- 
more for  collection.  On  the  twenty-second  of  March  it  waa 
indorsed  by  the  Merchants'  National,  and,  on  presentation, 
paid  by  the  First  National  in  due  course  of  business,  both 
parties  supposing  the  indorsement  of  the  name  of  Omdorff 
was  genuine.  When  the  payment  was  made  the  amount 
was  charged  in  accoimt  by  the  First  National  against  the 
United  States,  and  the  draft  forwarded  with  the  next  weekly- 
statement  to  the  treasury  for  credit,  which  was  allowed  with> 
out  objection.  Ten  yewrs  afterwards,  in  1S77,  the  United 
States  having  become  satisfied  that  the  indorsement  of  Om* 
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dorff  ynB  forged,  sued  the  First  National  Bank  to  reoorer  the 
amount  of  this  credit. 

The  Merohants'  National  Bank  having  heen  notified  of  the 
suit,  employed  counsel  to  assist  the  First  National  in  mak- 
ing a  defence.  Upon  the  trial  the  forgery  was  proven,  and 
judgment  rendered  against  the  First  National  for  the  amount 
claimed.  The  First  National  paid  the  judgment,  and  then 
brought  this  suit  against  the  Merchants'  National  to  recover 
what  was  so  paid,  on  the  ground  that  the  latter  bank,  by  its 
indorsement  of  the  draft  and  receipt  of  the  money  thereon, 
became  responsible  for  the  genuineness  of  Omdorff's  signa- 
ture. 

To  this  suit  the  Merchants'  National  pleaded  the  Maryland 
statute  of  limitations,  which  was  three  years,  and  the  single 
question  now  presented  is  whether  this  statute  began  to  run 
when  the  draft  was  paid,  or  when  the  judgment  in  favor  of 
the  United  States  against  the  First  National  was  rendered. 
If  the  former  the  suit  is  barred,  but  if  the  latter  it  is  not. 
The  drawee  of  a  bill  of  exchange,  by  accepting  and  paying 
the  bill,  admits  the  genuineness  of  the  signature  of  the 
drawer,  and  his  own  obligation  to  pay.  An  indorsee  who 
demands  and  receives  such  a  payment  warrants  his  title  to 
the  bill  from  the  prior  parties  under  whom  he  claims.  The 
legal  effect  of  this  warrant  is  that  the  payment  is  actually 
made  to  the  order  of  the  payee ;  and,  so  far  as  the  title  of  the 
indorsee  is  concerned,  will  entitle  the  drawee  to  credit  with 
the  drawer  for  the  amount  drawn  for.  The  undertaking  is 
not  as  to  the  genuineness  of  the  bill  itself,  but  the  title  of 
the  holder. 

In  this  case  the  First  National  got  credit  at  the  treasuiy  of 
the  United  States  for  the  amount  of  the  draft.  It  was  thus 
put  in  actual  possession  of  what  the  Merchants'  National 
guarantied  it  would  be  entitled  to.  The  exchange  of  the 
funds  of  the  United  States  in  the  hands  of  the  depository  for 
the  bill  thus  became  consummated,  and  no  right  of  action  on 
the  warranty  accrued  until,  at  least,  the  United  States  elected 
to  insist  on  the  defect  of  title  and  cancel  the  credit. 
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The  case  of  Cowper  y.  Godmond,  9  Bing.  788,  28  E.  G.  L. 
452,  is  in  principle  mncb  like  this.  There  the  qaestion  was 
vhetber  a  plea'  of  the  statute  of  limitations  was  a  bar  to  an 
action  for  money  had  and  received  to  recover  the  considera- 
tion money  of  a  void  annuity,  when  the  annuity  was  granted 
more  than  six  years  before  the  action  was  broaght,  but  was 
treated  by  the  grantor  as  an  existing  annuity  within  that 
period.  "That  qaestion,"  said  the  court,  "depends  npon' 
another :  at  what  time  did  the  cause  of  action  arise  ?  The 
cause  of  action  comprises  two  steps.  The  first  is  the  origi- 
nal advance  of  the  money  by  the  grantee ;  the  second  is  the 
grantor's  election  to  avail  himself  of  the  defect  in  the  memo- 
rial of  the  annuity..  The  caose  of  action  was  not  complete 
nntil  the  last  step  was  taken."  In  the  present  case,  also, 
the  warranty  contemplated  two  things — Firtt,  the  giving  of 
the  credit  by  the  United  States;  and,  second,  its  continuance. 
As  the  first  requirement  of  this  undertaking  was  complied 
with,  no  right  of  action  could  arise  until*  the  second  was 
broken.  That  certainly  did  not  occur  until  the  United  States 
elected  to  take  back  the  credit  it  had  given. 

It  is  true  that  in  Cowper  v.  Oodmond  the  election  to  disaf- 
firm was  with  the  party  to  whom  the  payment  was  origi- 
nally made,  but  this  doeft  not  aGFect  the  principle  on  which 
the  right  to  recover  rests.  The  object  is  to  get  back  a  con- 
sideration, which  has  failed,  and  in  such  cases  it  is  evident 
there  can  be  no  cause  of  action  until  the  failure  is  complete. 
In  Cowper  v.  Godmond  the  payment  was  for  the  annuity,  and 
the  failure  did  not  occur  until  the  grantor  of  the  annuity 
disaffirmed  his  grant.  Here  the  consideration  was  paid  to 
get  a  credit  with  the  United  States,  and  the  failure  was  not 
complete  until  the  credit  which  had  once  been  given  was 
withdrawn. 

This  disposes  of  the  case,  as  it  is  conceded  the  action  was 
begun  within  three  years  after  the  United  States  gave  notice 
of  its  election  to  withdraw  the  credit.  The  liability  of  the 
First  National  to  account  for  the  amount  erroneously  credited 
was  established  by  the  judgment  in  favor  of   the  United 
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States,  and,  as  the  Merchants'  National  was  notified  of  the 
pendency  of  that  sui^  and  took  part  in  the  defence,  it  iiuisi> 
abide  by  the  result. 

The  judgment  of  the  district  coort  is  afiSrmed/ 


Cook  v.  The  ADimnsrsATOB,  etc.,  of  Boosbs. 

[.Cireuit  Court,  8.  D.  Ohio.    February,  1880.) 

1.  Parthbrshii"— KeTATH  o»  DECBAasD  Pastnkb.— Partnership  agree- 
ment and  will  of  &  deceased  partner  cgnstrued,  and  htld  not  to  render 
the  general  assets  of  the  estate  of  the  decedent  liable  for  partnership 
debts  contracted  after  his  death. 

On  demurrer  to  the  answer.  The  issues  presented  by  the 
pleadings  are  fully  stated  in  the  opinion.     . 

John  W.  Herron,  for  plaintiff. 

J.  F,  Baldwin,  for  defendant. 

SwiMO,  D.  J.  This  suit  is  brought  to  recover  of  the  defend* 
ant  the  amount  of  two  promissory  notes — ^the  first,  given  by 
the  Sectional  Dock  Company  to  the  order  of  Thomas  P.  Morse 
&  Co.  for  $12,000,  dated  June  4,  1873,  and  payable  at  90 
days;  the  second,  given  by  Thomas  P.  Morse  and  John  D. 
Daggett  to  the  Sectional  Dock  Company  for  $4,000,  dated 
April  4,  1873,  and  payable  at  90  days, — both  of  which  were 
indorsed,  and  of  which  it  is  alleged  that  the  plaintiff  is  now 
the  holder  and  owner. 

The  petition  alleges,  in  substance,  that  on  the  seventeenth 
day  of  November,  1857,  Rowland  Ellis,  Jr.,  Patrick  Bogers, 
John  Daggett,  Thomas  Morse,  and  Mary  Thomas  formed  a  co< 
partnership  in  the  city  of  St.  Louis,  in  the  state  of  Missouri, 
for  the  purpose  of  carrying  on  the  business  of  docking  and 
repairing  steamboats  and  other  vessels  in  said  city;  that  it 
was  provided  in  the  articles  of  copartnership  that  in  the  event 
of  the  death  of  either  party  to  said  agreement  said  copart- 
nership should  not  be  dissolved,  but  ^he  interest  of  said  de- 
ceased partner  should  be  continued  and  represented  by  the 
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legal  representatives  of  said  deceased  partner;  that  the  name 
should  be  "The  Sectional  Dock  Gomj^any;"  that  said  co< 
partnership  carried  on  basiness  under  said  agreement  until 
the  fifth  day  of  December,  1870,  when  said  Patrick  Rogers 
died,  in  the  city  of  Cincinnati,  leaving  a  wiU,  which  was  dnlj 
admitted  to  probate  in  Hamilton  county,  Ohio ;  that  by  the 
terms  of  said  will  Bobert  C.  Rogers  was  appointed  executor  of 
his  estate,  and  was  directed  to  continue  the  interest  of  dece- 
dent in  the  said  Sectional  Dock  Company,  at  St.  Louis,  until 
the  same  could  be  disposed  of;  that  said  Robert  C.  Rogers  did 
continue  the  said  business  as  executor,  representing  the  inter- 
ests of  the  estate  of  said  Patrick  Rogers  in  said  partnership 
until  his  death,  when  the  defendant,  Joseph  Rogers,  was  ap- 
pointed administrator  of  said  estate,  with  the  will  annexed; 
that  said  Robert  C.  Rogers,  as  executor  of  said  Patrick  Rog- 
ers, deceased,  took  possession,  by  virtne  of  the  will  of  Patrick 
Rogers,  of  the  interest  of  said  estate  in  the  Sectional  Dry 
Dock  Company,  at  St.  Louis,  and  of  the  Marine  Railway  &  Dry 
Dock  Company,  of  Cincinnati,  and  of  the  Louisville  &  Cincin- 
nati Mail  Line  Company,  and  that  he  collected  dividends  there- 
from, and  that  the  estate  realized  large  sums  of  money  from  the 
second  and  third  properties  so  mentioned,  and  still  holds  inter- 
ests therein  undisturbed,  and  that  whatever  sums  have  been 
realized  by  said  estate  from  either  of  said  properties  is  Uable 
for  the  debts  contracted  in  carrying  on  the  others,  and  .espe- 
cially for  the  claims  sued  on  in  this  case;  that  by  the  laws  of 
the  state  of  Missouri,  where  said  copartnership  was  formed, 
and  where  the  notes  were  executed,  the  liability  of  partners 
is  joint  and  several,  and,  therefore,  each  partner  is  liable 
separately  upon  a  debt  of  said  firm. 

To  this  petition  the  defendant  has  filed  an  answer  contain- 
ing three  separate  defences,  the  second  of  which  is  only  nec- 
essary to  be  noticed,  and  is  as  follows  : 

"For  a  further  defence  to  said  first  cause  of  action.  Be  says 
it  is  true  that  prior  to  the  fifth  day  of  December,  1870,  said 
Patrick  Rogers  was  a  partner  in  the  copartnership  known  by 
the  name  of  the  Sectional  Dry  Dock  Company  named  in  the 
petition. 
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*He  Bays  it  is  irae  that  the  persona  named  in  the  petition 
entered 'into  written  articles  of  copartnership  on  said  seven- 
teenth day  of  November,  1857,  and  that  said  \nritten  articles 
of  copartnership  contained  the  following  provision,  to-wit : 
'It  is  farther  agreed  that,  in  the  event  of  the  death  of  either 
party  to  this  agreement,  this  copartnership  shall  not  mi  that 
aoconnt  dissolve,  bat  the*  interest  of  saoh  deceased  party  may 
be«ontinaed  and  represented  by  the  legal  representatives  of 
said  deceased  party,  or  otherwise  disposed  of  by  them.' 

"He  says  that  this  is  the  only  agreement  relating  to  said 
partnership.  He  admits  the  death  of  Patrick  Rogers,  the 
execution  and  probate  of  his  will,  and  the  appointment  of 
Bobert  G.  Rogers  as  executor,  and  of  defendant  as  adminis- 
trator, with  the  will  annexed ;  that  the  only  claase  in  said 
will  aathoiuing  the  oontinaanee  of  said  copartnership  after 
the  testator's  death  is  as  follows :  'It  is  my  will  and  direction 
that  my  share  and  interest  as  one  of  the  partners  in  the  Loa« 
isville  &  Ginoinnati  Mail  Line  Company,  and  also  my  share 
and  interest  as  one  of  the  partners  in  the  Marine  Eailway  & 
Dry  Dock  Company,  of  Cincinnati,  and  also  my  share  and 
interest  as  one  of  the  partners  in  the  Sectional  Dry  Dock  Com- 
pany, of  Si.  Loais,  Missouri,  shall  not  cease  nor  said  part- 
nership be  determined  by  reason  of  my  death,  but  that  my 
share  and  interest  in  eaoh  of  said  partnerships  shall  continue 
and  be  kept  up  and  represented  by  the  executor  of  this,  my 
will,  in  my  stead,  until  such  time  as  in  his  judgment  it  shall 
be  most  advantageous  for  my  estate  to  sell  out  or  settle  up 
and  close  the  said  shares  and  interests  respectively,  and  to 
that  end  I  do  hereby  fully  authorize,  empower,  and  direct  the 
executor  of  this  my  will  to  hold,  manage,  and  represent  all 
my  shares  and  interests  in  said  companies,  respectively,  for 
the  benefit  and  use  of  those  who  shall  be  entitled  to  my  estate, 
nntil-  snah  time  as  in  his  discretion  and  judgment  it  shall  be 
most  advantageoas  for  my  estate  to  sell  or  close  and  settle 
the  same,  and  then  to  sell  out  my  shares  and  interests  in  said 
eompanies,  or  either  of  them,  or  settle  and  close  the  same  by 
agreement  with  the  partners,  wbiobever  be  considers  best, 
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and  upon  such  tenus  and  for  such  prioe  ai  he  shall  de«m 
proper  and  sufficient.' " 

A  similar  provision  is  made  in  said  will  as  to  the  testator's 
share  of  stock  in  the  Niles  Works. 

Said  will  next  makes  provision  for  the  testator's  sister, 
'Letitia  McNamara,  and  then  follows  the  residuary  clause  ia 
I  said  will,  as  follows : 

"Subject  to  the  foregoing  provisions,  and  to  the  dower,  dis- 
tributive share,  and  allowance  for  my  wife  provided  by  law, 
I  give  and  devise  to  each  of  my  five  children,  Bobert,  Sarah, 
Thomas,  Joseph,  and  Fenton,  one-sixth  part,  respectively,  of 
all  the  residue  of  my  estate,  to  them  and  their  respective 
heirs,  subject,  however,  to  the  following  deductions :  From 
the  share  of  Bobert,  (6,750,  being  the  amount  heretofore 
advanced  to  him  by  me;  from  the  share  of  Sarah,  |6,750, 
being  the  amount  advanced  to  her;  and  the  other  and  remain- 
ing equal  one-sixth  part  thereof,  less  the  sum  of  f  5,000  here- 
tofore advanced  to  my  deceased  daughter,  Mary,  I  give  and 
devise  to  my  said  son,  Thomas,  and  his  heirs,  to  hold  the 
same  in  trust  for  the  two  children  of  my  said  deceased  daugh- 
ter, Mary,  until  they  become  of  age,  and  upon  their  becoming 
of  age  to  convey  to  each,  respectively,  the  equal  one-half  of 
said  one-sixth  part  of  my  estate,  and  in  the  meantime  to 
apply  the  income  of  their  respective  shares  to  their  proper 
education  and  maintenance,  so  far  as  necessary,  and  the  sur- 
plus, if  any,  to  invest  and  hold  upon  the  same  trust  and 
use." 

Said  will  also  provides  for  the  payment  of  the  testator's 
debts,  and  authorizes  his  executor  to  spend  money  to  pur- 
chase, for  the  benefit  of  his  estate,  the  fee-simple  title  to  the 
Merchants'  Hotel  property,  in  Cincinnati,  and  to  complete  all 
contracts  of  the  testator  for  the  purchase  or  sale  of  real  estate; 
that  the  clauses  of  said  will  quoted  and  referred  to  lire  all 
the  parts  of  said  wiU  relating  to  the  disposition  of  the  testa- 
tor's estate.  And  the  defendant  says  that  the  said  exeeutor 
had  no  power,  under  said  will,  to  invest  any  part  of  the  estate 
of  said  testator,  in  said  copartnership,  the  Sectional  Dock 
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Company,  except  that  which  was  so  inTested  in  the  life-time 
of  said  testator  and  that  said  will  does  not  render  the  estate 
of  the  testator  not  already  invested  in  said  partnerihip  liable 
to  the  payment  of  any  debts  of  said  partnership  contracted 
after  said  testator's  death.  He  says  that  said  will  limits  th» 
responsibility  of  said  testator's  estate  for  debts  of  said  part- 
nership to  be  contracted  after  his  (said  testator's)  death  to 
that  part  of  said  estate  already  embarked  in  said  partnership 
at  the  death  of  said  testator,  and  he  denies  that  said  estate 
is  liable  to  the  plaintiff  beyond  the  amount  of  its  property 
and  assets  embarked  in  said  copartnership.  To  this  point 
the  plaintiff  demurs  generally.  Two  questions  are  involved 
in  the  determination  of  this  demurrer:  First,  hy  virtue  of 
the  contract  of  partnership  and  the  provisions  of  the  will,  did 
the  general  estate  of  the  testator  become  liable  for  debts  con- 
tracted by  the  partnership  after  the  death  of  the  testator? 
Second,  if  it  did  not,  did  that  part  of  the  estate  belonging  to 
and  arising  ont  of  other  partnerships,  which  it  is  claimed  the 
executors  were  authorized  to  continue,  become  liable  for  the 
debts  of  this  partnership  ? 

Did  this  liability  of  the  general  estate  arise  out  of  the 
terms  of  idie  agreement  creating  the  partnership  ?  The  agree- 
ment was  not  for  any  definite  number  of  years ;  there  could 
be  no  question,  therefore,  that  the  death  of  either  partner,  of 
itself,  would  dissolve  the  partnership;  but,  even  if  it  had 
stipulated  for  duration  of  a  particular  period,  the  death  of 
either  partner  within  that  period  would  have  worked  its  dis- 
solution, unless  expressly  stipulated  that  it  should  not  have 
that  effect. 

This  agi-eement  provides  simply  against  that  result  by  say- 
ing that  "in  the  event  of  the  death  of  either  party  to  this 
agreement  this  copartnership  shall  not,  on  that  account,  be 
dissolved,  but  the  interest  of  such  deceased  party  may  be  con- 
tinued and  represented  by  the  legal  representative  of  said 
deceased  party,  or  otherwise  disposed  of  by  them."  It  does'not 
provide  that  it  shall  be  continued  notwithstanding  th^  death, 
but  that  it  may  be.  There  is  no  binding  obligation  upon  the 
part  of  Patrick  Sogers  that  this  copartnership  should  con- 
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tinae  after  his  death ;  it  does  not  in  terms  fix  and  extend  anjr 
liability  npon  him  or  his  estate  after  his  death.  And  it  seems 
to  me  very  clear  that  if  he  had  died  intestate,  and  his  admin- 
istrator had  undertaken  to  have  carried  on  this  partnership 
with  the  general  assets  of  the  estate,  he  could  not,  under  thii 
claase,  have  been  justified  in  doing  so.  It  voald  have  beeii 
the  exercise  of  a  discretion  and  power  which,  as  against  the 
individual  creditors  and  the  heirs  of  the  intestate,  could  not 
have  been  supported. 

Does,  then,  the  will,  in  connection  with  this  agreement,  or 
without  it,  give  each  power  as  to  make  his  general  estate  lia- 
ble ?  The  clause  of  the  will  bj  which  it  is  claimed  this  result 
is  produced  is :  "It  is  my  will  and  direction  that  my  share 
and  interest  as  one  of  the  partners  in  the  Looisville  &  Cin- 
cinnati Mail  Line  Company,  and  also  my  share  and  interest 
as  one  of  the  partners  in  the  Marine  Railway  &  Dry  Dock 
Company,  and  also  my  share  and  interest  in  the  Sectional 
Dry  Dock  Company,  of  St.  Louis,  Missouri,  shall  not  cease, 
nor  said  partnership  be  determined,  by  reason  of  my  death, 
but  that  my  share  and  interest  in  each  shall  continue  and  be 
kept  up  and  represented  by  the  executor  of  this  my  will,  in 
my  stead,  until  such  time  as  in  his  judgment  it  shall  be  most 
advantageous  for  my  estate  to  sell  out  and  settle  up  and  close 
up  the  said  shares  and  interests  respectively.  And  to  that 
end  I  do  hereby  fully  authorize  and  empower  and  direct  the 
executor  of  this  my  will  to  hold,  manage,  and  represent  all 
my  shares  and  interest  in  said  companies  respectively,  for 
the  benefit  and  use  of  those  who  shall  be  entitled  to  my 
estate,  until  such  time  as  in  his  discretion  and  judgment  it 
shall  be  most  advantageous  to  sell  or  close  and  settle  the 
same,  and  then  to  sell  out  my  said  shares  and  interest  in 
said  companies,  or  either  of  them,  or  settle  and  close  the 
same  by  agreement  with  the  partners,  whichever  he  considers 
best,  and  upon  such  terms  and  for  such  price  as  he  shall 
deem  proper  and  sufficient. " 

'  The  testator  then  provides  for  a  sister,  and  then  provides 
that  "subject  to  the  foregoing  provisions,  and  to  the  dower, 
distributive  share,  and  allowances  for  my  wife  provided  by 
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law,  I  give  and  devise  to  each  of  my  five  children,  Bobert, 
Sarah,  Thomas,  Joseph,  and  Fenion,  one-sixth  of  all  the  resi- 
doe  of  my  estate, "  and  to  the  children  of  a  deceased  daugh- 
ter one-sixth,  subject  to  certain  deductions  to  be  made  to 
some  of  them  for  advance  payments  he  had  made. 

80  far  as  the  authority  to  carry  on  these  several  partner- 
ships is  provided  for  by  this  will,  it  speaks  of  his  shares  and 
interests  in  them,  and  they  are  to  be  continued  and  kept  up 
and  represented  by  the  executor  until  such  time  as  shall  be 
most  advantageous  to  sell  them  and  settle  them  up ;  not  to 
continne  the  business  of  these  firms  generally  and  indefinitely 
by  the  use  of  his  general  assets,  but  only  to  continue  the 
interests  which  he  then  had  in  them,  and  that  only  to  such 
times  as  they  could  be  most  advantageously  sold  or  closed 
np.  But  if  it  were  doubtful,  from  the  language  used  in  this 
clause,  Aether  the  testator  intended  to  limit  the  canning  on 
of  this  business  to  the  funds  already  embarked  in  it,  the  re- 
siduary clause  of  the  will,  when  taken  in  connection  with  this, 
seems  to  show  such  intention,  for  this  disposes  of  all  the  bal- 
ance of  his  property  to  his  children  and  grandchildren.  . 

Mr.  Lindley,  in  his  work  on  Partnership,  1105,  says: 
"It  is  now,  however,  clearly  settled  that  the  extent  of  the 
liability  of  the  testator's  estate  does  not  exceed  the  amount 
authorized  by  him  to  be  employed  in  the  trade  or  business 
directed  by  him  to  be  carried  on."  And  again,  on  the  same 
page,  he  says :  "A  general  direction  to  carry  on  a  business 
in  which  a  testator  was  engaged  does  not  authorize  the  em- 
ployment for  that  business  of  more  of  his  assets  than  was 
embarked  in  that  business  when  he  dies."  Justice  Story,  in 
delivering  the  opinion  of  the  supreme  court  of  the  United  States 
in  Burwell  v.  MandevUU,  Ex'r,  2  Howard,  560-577,  says: 
"And  this  leads  us  to  remark  that  nothing  but  the  most  clear 
and  unambiguous  language,  demonstrating  in  the  most  positive 
manner  that  the  testator  intends  to  make  his  general  assets 
liable  for  all  debts  contracted  in  the  continued  trade,  would 
justify  the  court  in  arriving  at  such  a  conclusion,  from  the 
manifest  inconvenience  thereof,  and  the  utter  impossibility 
of  paying  off  the  legacies  bequeathed  by  the  testator's  will, 
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or  vdisfxibuting  the  residue  of  bis  estate,  without,  in  effect,  say- 
ing  ^t  the  same  time  that  the  payments  may  all  be  recalled 
if  the  trade  should  become  uusuceessful  or  ruinous.  Buch  a 
result  would  ordiaarily  be  at  war  with  the  testator's  intention 
in  bequeathing  such  legacies  and  residue,  and  would  or  might 
postpone  the  settlement  of  the  estate  for  half  a  century,  ot 
until  long  after  the  trade  or  continued  partnership  should 
terminate." 

Mr.  Parsons,  in  his  work  on  Partnership,  treats  the  oon-. 
tinned  partnership  as  a  new  partnership,  and  on  page  454 
says:  "So  the  creditors  of  the  new  partnership  have  no  claim 
whatever  upon  and  no  interest  in  the  general  assets  of  the 
deceased,  or  any  part  of  them,  but  that  which  he  expressly 
placed  in  the  new  partnership."  And  to  the  same  eSect  is 
the  doctrine  of  Ex  parte  Oarland,  10  Vesey,  109-110 ;  Pitkin  v. 
Pitkin,  1  Goim.  307;  and  Lueht,  Adtn'r,  t.  Behrem,  28  0.  B. 
231. 

I  think,  therefore,  that  neither  by  the  agreement  nor  will 
does  the  law  make  the  general  assets  of  the  estate  liable  for 
the  debts  of  this  partnership  contracted  after  the  death  of  the 
testator.  Does,  then,  the  provision  of  the  will  in  regard  to  the 
other  partnerships,  and  the  fact  that  the  executor  collected 
dividends,  and  that  the  estate  has  derived  lacge  sums  of  money 
from  them,  make  such  incomes  liable  for  the  debts  contracted 
after  the  death  of  the  testator  by  this  particular  partnership  ? 
There  may  be  more  difficulty  in  this  proposition,  but  it  seems 
to  me  that  it  can  hardly  be  maintained.  It  is  true  that,  for 
the  time  being,  the  shares  and  interest  in  these  partnershipis 
are  placed  in  the  management  of  the  executor;  but  they  are 
separate  and  distinct  partnerships — separate  and  distinct  in 
their  formations  and  purposes,  composed,  so  far  as  we  know, 
of  separate  and  distinct  members,  and  there  is  nothing  in  the 
pleadings  which  shows  that  by  their  articles  of  copartnership 
there  was  any  provision  by  v.rhioh  they  should  be  continued, 
notwithstanding  the  death  of  any  of  its  members.  Neither 
is  there  anything  in  the  pleadings  which  shows  that  these 
partnerships  are  solvent  or  insolvent,  or  whether  there  may  be 
outstanding  debts  against  them.    If  they  are  insolvent,  or 
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there  be  debts  of  them  unpaid,  it  would  be  more  eqaitabk 
that  the  separate  income  of  each  should  be  applied  to  tho 
payment  of  its  separate  indebtedness.  But,  aside  from  this, 
the  provisions  of  the  will  are  that  the  shares  and  interest  of 
the  testator  in  them  should  be  continued,  not  generally,  but 
until  they  could  be  most  adrantageously  disposed  of  and  set- 
tled up.  And,  although  the  term  "kept  up"  is  used  by  the  tes- 
tator,  it  does  not  seem  from  the  will  that  it  was  the  intent  of 
the  testator  that  they  should  be  kept  up  by  his  general  estate, 
or  by  taking  the  profits  and  dividends  arising  from  either  and 
appropriating  them  to  the  payment  of  the  losses  and  debts  of 
the  other.  And,  unless  it  was  his  intent  that  this  should  be 
done,  I  do  not  think  that  the  mere  fact  that  there  had  been 
some  dividends  received  by  the  estate  of  a  deceased  partner 
from  one  oi  more  of  these  partnerships  would  entitle  a  cred- 
itor to  a  judgment  against  his  estate  upon  an  indebtedness 
contracted  by  another  partnership  long  after  his  death.  Far- 
sons  on  Part.  464 ;  £a;  partt  Garland,  10  Vesey,  109-1 10.  Per- 
sons dealii^  with  partnerships  are  presumed  to  look  to  the  part, 
nersbips  themselves,  and  not  to  the  estates  of  its  deceased 
members,  for  the  payment  of  debts  contracted  after  such  de- 
cease. 

I  think,  therefore,  that  upon  this  ground  the  demurrer  can- 
not be  sustained. 

The  demurrer  is  therefore  overruled. 


Hahmebobk  v.  Schtjbueieb  and  others. 

(OfreiMt  Otfurt,  D.  Minnewta,    ,  1880.) 

1.  Nonsuit — JnooMENT.— An  involuntary  nonsuit  does  not  constituto  a 
judgment  on  the  merits. 

'\ 

Motion  for  judgment  for  defendant  on  the  pleadings. 

MiLLEB,  C.  J.  This  motion  is  founded  on  the  idea  that  the 
former  adjudication  in  the  state  court  was  on  the  merits  of 
the  ease,  and,  therefore,  a  bar  to  the  action.    The  case  was, 


Digitized  by 


Google 


78  TEOXBAL  BEPOBTBB. 

and  is  now,  an  aotion  for  personal  injnriea.  It  was  submitted 
to  the  state  court,  the  jury  sworn,  the  proof  submitted  to  the 
jury,  and  when  the  plaintiff  got  through  with  his  *  *  *  * 
evidence  the  defendant  moved  the  court  to  dismiss  the  action 
because  the  plaintiff  had  not  made  out  a  sufficient  case,  and 
the  record  states  that  the  judge,  for  that  reason,  dismissed  it. 
Now,  that  is  an  ordinary  case  of  nonsuit.  Nonsuit  is  volun- 
tary or  involuntary.  Voluntary  nonsuit  is  where  a  party  sub- 
mits to  the  court  and  says,  "I  have  not  made  out  a  case,"  and 
asks  that  it  be  dismissed;  involuntary  nonsuit  is  just  this 
ease :  when  the  case  is  before  the  jury,  and  the  plaintiff  hav- 
ing introduced  all  of  his  evidence,  the  defendants  say,  "It  is 
not  sufficient  to  go  to  the  jury,  and  we  ask  for  a  nonsuit,"  and 
the  court  says,  "You  shall  have  it."  All  such  cases,  from 
time  immemorial,  have  been  considered  as  hot  being  judgr 
ments  on  the  merits.  The  court  says :  "As  far  as  you  have 
gone  you  have  not  made  out  a  case.  That  does  not  say  that 
you  cannot  go  any  further  some  other  time,  and  taking  the 
facts  you  cannot  make  a  case,  but  says  up  to  this  time  you 
have  not  made  out  a  case ;  you  have  not  made  a  case  which 
requires  that  judgment  on  the  merits  should  be  rendered; 
you  simply  have  not  made  a  case  up  to  the  present  time." 
General  Cole  says,  in  this  particular  case  the  judge  of  the 
state  court  based  the  decision  on  the  ground  that  the  plain- 
tiff has  himself  shown  by  his  testimony  that  he  was  in  fault, 
and  that  he  was  guilty  of  some  contributory  negligence, 
and  he  cannot  recover  if  that  has  been  shown  on  the  trial, 
ancTthat  had  been  so  found  by  the  jury.  If  he  had  gone  to 
the  jury,  and  the  court  had  so  instructed  the  jury,  it  would 
have  been  a  trial  on  the  merits.  But  the  only  way  that  we 
find  this  is  in  the  opinion  of  the  court.  That  opinion,  in  my 
judgment,  is  no  part  of  the  record.  I  doubt  very  much 
whether  that  opinion  can  be  produced  in  this  case — that  is, 
to  show  it  to  the  jury.  I  don't  wish  to  preclude  the  question, 
but  I  don't  see  how  you  can  produce  that  as  a  decision  on  the 
merits.  Defendants  say  that  the  plaintiff  had  shown  his 
own  contributory  negligence.  It  is  very  obvious  that  con- 
tributoty  negligence  is  a  defence.     That  has  been  decided 
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over  and  over,  and  it  was  no  part  of  the  plalntifTs  ease.  It 
vas  part  of  the  defendants'  case.  If  there  was  any  proof  of 
it  he  mast  have  drawn  it  ont  b;  cross-examination  in  soma 
way.  I  have  no  doubt  but  that  the  plaintiff  in  this  case  had 
a  right  to  go  to  the  jury  on  the  question  of  contributory  neg« 
ligence,  but  the  judge  took  it  away  from  them.  There  was 
so  trial  on  the  merits,  and,  therefore,  no  bar  to  the  action. 
Motion  for  judgment  on  the  pleadings  is  overroled. 


Nugent  ».  Wanh. 
{Oireuit  Oinirt,  D.  Minnetota.    ,  1880.) 

L  NsOUaKNCB — ^EZOAVATION   15  DBITBi-WAT — POUCB  OfTICEB. 

MoCbabt,  G.  J.,  (charging  the  jury.)  The  court  iastruots 
yon  in  this  ease  as  follows :  The  plaintiff  sues  the  defendant 
to  recoTer  damages  resulting  to  him  from  injuries  received 
by  falling  into  an  excavation  made  by  the  defendant  in  a 
place  alleged  by  the  plaintiff  to  have  been  a  public  alley  or 
drive  way  over  certain  premises  described  in  the  petition. 

Defendant  denies  that  said  alley  or  drive  way  was  pnblip; 
alleges  that  it  was  purely  private,  and  was  never  used  as  a 
public  way ;  that  he  was  not  bound  to  warn  plaintiff  of  the 
danger  of  passing  over  it,  and  that  he  had  a  right  to  make, 
in  the  alley,  the  excavation  into  which  the  plaintiff  fell,  and 
was  not  bound  to*  notify  plaintiff,  or  the  public,  of  its  pres< 
enee  therein,  or  of  the  danger  of  falling  iuto  the  same. 

The  duty  of  the  defendant  with  respect  to  the  alley  way, 
at  the  time  of  the  accident,  depends  upon  the  character  of 
the  way  as  to  being  public  or  private,  and  upon  the  porposes 
for  which  it  had  been  used.  It  appears  in  evidence  that  this 
alley  way  was  laid  out  under  a  written  contract  between  the 
adjoining  proprietors,  and  the  court,  having  considered  that 
contract  and  construed  it,  instructs  you  that  it  constituted 
the  alley  way  in  question,  as  originally  laid  ont,  and,  so  far 
as  opened,  a  private  way  for  the  use  of  the  owners  of  the 
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adjoining  premises,  and  their  tenants,  customers  and  em-  { 

ployefl,  and  not  a  publio  highway. 

It  follows  from  this  that  you  must  find  for  the  defendant, 
unless  you  find,  from  the  evidence,  and  in  view  of  what  I 
shall  hereafter  say,  that  the  alley  way  was,  with  the  assent 
of  defendant,  opened  to  and  used  by  the  public  as  a  passage  I 

way.  I 

A  proprietor  of  land  who  opens  a  private  way  upon  his  | 

own  premises  is  under  no  obligations  to  keep  the  same  in  i 

repair  for  the  safety  of  persons  who  may  pass  over  it  unin- 
vited ;  and  even  when  such  proprietor  permits  persons  gener- 
erally  to  pass  over  such  way  he  does  not  make  himself  liable 
for  accidents  or  injuries  which  may  result  from  the  fact  that 
the  way  is  not  a  safe  one,  or  not  in  repair. 

The  proprietor  of  such  a  way  owes  no  duty  to  the  public  to 
keep  it  in  repair  for  their  use,  and  whoever  uses  it  does  so  at 
his  own  risk,  provided  only  that  the  proprietor,  knowing  that 
the  public  are  in  the  habit  of  using  the  way,  has  no  right  to 
place  therein  anything  that  he  knows  will  endanger  the  safety 
of  persons  paBsing  over  it,  without  giving  warning  of  the  • 
danger. 

If  you  find  that  the  alley  way  in  which  the  plaintiff  was 
injured  was  a  private  one,  and  was  not  open  to  and  used 
by  the  public,  you  will  return  a  verdict  for  the  defendant.  It 
is  claimed  by  the  plaintiff  that  the  alley  way  in  question, 
though  laid  out  as  a  private  way,  was  in  fact  open  to  and 
used  by  the  public  generally,  and  that  it  had  been  so  used 
for  sometime  prior  to  the  accident,  and  tiiat  plaintiff  knew 
that  fact,  and  that,  therefore,  it  was  not  negligence  in  him  to 
attempt  to  pass  over  it;  also  that  the  defendant  knew  that 
the  public  were  in  the  habit  of  passing  that  way,  and  that 
persons  so  passing  would  be  in  danger  of  faUrng  into  the  ex- 
cavation. It  is  for  you  to  decide,  from  the  evidence,  whether 
these  were  facts. 

In  determining  this  question  you  will  consider  all  the  facts 
and  crronmstances  developed  in  the  evidence.  Yon  will  con- 
sider the  purposes  for  which  the  way  was  opened;  any  evi- 
dence before  you  as  to  the  purposes  for  which,  and  the  per- 
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sons  bywhinn,  ii  was  used;  the  obaracter  of  the  my  itself  as 
to  being  veil  worn  by  the  passage  of  persons  and  vehicles, 
or  otherwise ;  the  character  of  the  passage  from  the  street  into 
the  alley,  and  whether  the  same  was  such  as  to  indicate  a 
purpose  to  open  the  passage  for  the  use  of  the  public ;  and 
from  all  the  evidence,  and  not  from  anything  outside  of 
the  evidence,  you  will  determine  whether  the  alley  way  was 
nsed  by  the  public,  and  regarded  by  them  and  by  plaintiff  aa 
open  to  their  use.  If  you  find  that  it  was  so  opened  and 
used,  you  will  then  inquire  and  decide  whether  the  defendant, 
knowing  that  fact,  dug  in  the  alley  a  dangerous  excavation 
or  pit,  which  be  knew,  or  had  reasonable  oanse  to  believe,  would 
endanger  the  safety  of  any  person  passing,  and  left  it  open  and 
unguarded,  giving  no  notice  or  warning  of  its  presence ;  and' 
if  this  is  found,  from  the  evidence,  to  be  true,  you  will  then 
inquire  and  determine,  from  the  evidence,  whether  the  plain- 
tiff, in  the  performance  of  his  duty  as  a  peace  officer,  and 
passing  over  the  way  in  the  night-time,  without  negligence, 
or  want  of  ordinary  care  on  his  part,  fell  into  the  excavation 
and  was  injured.  The  owner  of  land  has  a  right  to  use  it  as 
he  pleases,  so  he  does  not  thereby  endanger  the  person  or 
property  of  another.  The  defendant  had  a  right  to  make  the 
excavation  in  question  for  the  purpose  of  preparing  a  recep- 
tacle for  fuel,  or  for  any  lawful  purpose,  and  he  was  under  no 
obligations  to  warn  any  one  of  the  danger  of  passing  that 
way,  unles^  the  fact  that  the  place  where  the  excavation  was 
made  had  been  used,  and  was,  at  the  time  of  making  the 
the  same,  in  use  by  the  public  as  a  passage  way,  and  the 
defendant  knew  that  fact. 

From  what  I  have  said  you  will  observe  that  you  are  to 
confine  your  inquiries  to  the  following  questions : 

1.  Was  the  alley  way  used  as  a  passage  way  by  the 
public  at  and  before  the  time  of  the  accident,  and  was  the 
plaintiff  aware  of  that  fact? 

If  you  decide  this  question  in  the  negative  you  will  find  for 
defendant,  and  no  further  consideration  of  the  case  is  nec- 
essary. 

2.  But  if  you  find  the  question  just  stated  in  tlie  af&rma- 
T.3,no.2— 6 
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tiTe,  yon  'will  inquire  and  determine  trhether  the  plaintiff, 
'without  kno-wledge  or  notice  of  the  excavation,  was  passing 
along  the  allej  way  on  lawful  bnsinesa,  and  fell  into  the 
same  and  was  injured . 

3.  If  the  first  and  second  questions  are  decided  in  the 
affirmative,  it  will  then  be  necessary  for  yon  to  consider  the 
question  of  contributory  negligence  on  the  part  of  the  plain- 
tiff. Although  you  may  find  that  the  defendant  was  guilty 
of  negligence,  under  the  instructions  I  have  given  yon,  yei 
the  plaintiff  cannot  recover  by  reason  of  the  defendant'is 
negligence  alone,  if  he  (plaintiff)  was  also  guilty  of  negli- 
gence, which  caused  or  contributed  to  the  injury.  The  plain- 
tiff was  bound  to  use  such  care  as  a  man  of  ordinary  pru- 
dence would  use  under  all  the  circumst-ances.  Tou  are  to 
determine,  from  the  evidence,  whether  there  was  a  'want  of 
care  on  the  part  of  plaintiff,  within  the  meaning  of  the  law 
as  thus  defined,  and  you  will  take  into  consideration,  in  de- 
termining  this  question,  all  the  circumstances,  including  the 
fact  that  the  plaintiff  was  a  peace  officer,  and  had  a  right,  at 
any  hour  of  the  night,  to  pursue  a  criminal  through  the  alley, 
as  well  as  the  fact  that  the  night  was  dark,  and  that  he 
failed  to  take  a  light  with  him,  and  the  fact  that  he  had  a 
light  when  he  entered  the  alley,  which  went  out,  and  which 
he  did  not  relight.  If  the  plaintiff  failed  to  use  ordinary 
care  and  prudence,  and  his  failure  to  do  so  caused  or  con- 
tributed to  his  injury,  he  cannot  recover,  since  the  law  is  that 
where  both  parties  are  at  fault  the  party  sustaining  the  injury 
cannot  recover. 

If  you  find  for  the  plaintiff  you  will  assess  his  damages  at 
such  sum,  not  exceeding  the  sum  claimed  in  the  petition, 
($8,000,)  as  you  believe  to  be  just  and  reasonable,  under  all 
the  circumstances,  taking  into  account  the  physical  injuries 
to  the  plaintiff,  his  pain  and  suffering,  the  expenses  of  nurses 
and  physicians,  his  ability  to  earn  a  living  since  the  acci- 
dent, as  compared  with  his  ability  to  do  so  before  it  occurred, 
and  the  probable  effects  upon  his  health  and  ability  to  earn  a 
living  in  the  future,  as  shown  by  the  e'vidence. 

In  view  of  all  the  evidence  you  will,  if  you  find  for  plain* 
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tiff,  fix  his  damages  at  a  reasonable,  but  not  an  unreasonable 
or  excessive,  sum. 

The  use  of  the  allej  way  by  the  proprietors,  and  their  ten- 
ants, customers  and  employes,  as  a  way  for  hauling  fuel  and 
eanying  earth  excavated  by  said  proprietors,  however  exten- 
rive  this  use  may  have  been,  would  not  impose  upon  defend- 
ant  any  duty  of  warning  the  public  or  plaintiff  of  the  pres- 
ence of  the  excavation  therein.  The  defendant's  liability,  if 
it  exists,  must  be  based  upon  satifactory  proof  that  the  alley 
way  had  been  used  by  the  public. 

Upon  the  question  of  defendant's  negligence  the  burden  of 
proof  is  upon  the  plaintiff.  Upon  the  question  of  contribu- 
tory negligence  on  the  part  of  plaintiff  the  burden  of  proof  is 
upon  the  defendant. 

The  defendant  having  acquired  the  right  to  make  the  exca- 
vation upon  the  land  of  Dr.  Wharton,  under  the  written  con- 
tract in  evidence,  is  to  be  considered  the  proprietor  of  said 
excavation,  for  the  purposes  of  this  suit.  The  fact  that  it 
was  not  on  bis  own  land  neither  increases  nor  diminishes 
his  liability. 


Clask  v.  Ewinc,  Assignee. 

{DUlrkt  Oowrt,  IT.  D.  lOinmt.    ,  1880.) 

1.  Bakebuftot— AonoK  by  AssiaNBE — Juribdiotion  of  Btatk  Court. 
A  state  court  has  Jnrisdiction  of  an  sction  brought  by  an  assignee  in 
bankruptcy  to  collect  the  assets  of  the  bankrupt. 

Act  of  June  22, 1874,  i  2,  (amendment  of  ths  bftnkrupt  law,)  con- 
strued. 
Rev.  Bt  {  711,  construed. 
Kidder  v.  dm-obin,  72  N.  T.  169,  followed. 
Ooodrieh  V.  WUton,  119  Mass.  429,  followed. 

BiiOnosTT,  D.  J.    This  is  a  bill  in  equity  for  relief  upon  the 

facts  stated  in  the  bill,  which  are  substantially  as  follows: 

•On  or  about  April  28,  1878,  George  M.  Arnold  and  George 

8is8on  were  adjudged  bankrupts  by  the  district  court  of  this 
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district,  and  afterwards  A.  T.  Ewing,  the  defendant  in  this 

case,  was  duly  appointed  their  assignee.     Among  the  assets 

which  came  to  the  hands  of  the  defendant,  as  such  assignee, 

were  two  notes  of  the  complainant,  Barrett  B.  Clark,  and  an 

alleged  claim  against  him  for  certain  goods  belonging  to  the 

bankrupts,  which  he  had  taken  possession  of,  and  which  he 

ought  to  account  and  pay  for.     Sometime  in  the  month  of 

May,  1875,  said  assignee  commenced  three  suits  at  law 

against  the  complainant  in  the  circuit  court  of  Will  county, 

in  this  district,  two  of  the  suits  being  upon  said  notes,  and 

the  other  upon  the  claim  for  the  goods.     Summons  was  duly 

issued  in  said  causes,  returnable  at   the  June  term  of  the 

court,  and  duly  served  upon  the  defendant  in  time  for  said 

term.     Complainant   alleges   that   he   employed  Honorable 

Jesse  0.  Norton,  an  attorney  of  said  court,  to  defend  said 

causes;  that,  on  the  application  of  Mr.  Norton,  the  rule  to 

plead  in  said  causes  was  extended  several  times,  and  finally 

'until  the  nineteenth  of  July,  1875,  and  said  last-named  day 

judgments  by  default  were  entered  in  said  causes  in  the  case 

for  the.  goods  for  the  sum  of  $240.30 — in  one  of  the  cases 

upon  the  notes  for  the  sum  of  $1,140.20,  and  in  the  other 

case  for  $550,  besides  costs  in  each  case;  that  Mr.  Norton 

failed  to  file  pleas  in  said  causes  by  reason  of  illness,  which 

existed  at  or  about  the  time  of  the  commencement  of  said 

June  term,  and  under  which  he  grew  worse,  until  on  the 

nineteenth  of  July,  and  for  several  days  prior  thereto,  he  had 

been  wholly  incapable  of  attending  to  any  business,  and  to 

some  extent  was  so  far  deranged  as  to  be  unfit  to  give  any 

directions  in  regard  to  his  professional  business;  that  the 

defendant  had  a  complete  defence  by  way  of  set-off  to  all  of 

said  suits,  and  if  he  had  been  allowed  a  trial  upon  the  merits 

he  verily  believes  he  would  have  been  able  to  establish  his 

said  defence. 

It  further  appears  that  the  defendant,  after  the  entry  of 
the  said  judgments,  and  of  the  same  term  when  they  were 
entered,  applied  to  said  court  to  set  aside  said  judgments,  and 
allow  him  to  plead,  supporting  his  application  by  affidavits 
showing  a  meritoriouB  defence;  that  his  application  was 
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denied  by  the  circuit  court,  and  an  appeal  taken  to  the  su- 
preme court  of  this  state,  where  the  action  of  the  circuit  court 
was  affirmed.  After  the  affirmation  of  the  said  judgment  in 
the  supreme  court,  complainant  filed  a  bill  in  chancery  in 
the  Will  county  circuit  court,  setting  up  the  commencement 
of  said  suits;  the  fact  that  he  had  a  legal  defence  thereto, 
and  his  inability  to  assert  such  defence,  by  reason  of  the 
sickness  of  his  attorney,  and  praying  for  relief  in  the  prem- 
ises, either  by  a  decree  granting  him  a  new  trial,  or  that  his 
claims  against  the  bankrupts  might  be  set  off  against  the  said 
judgments.  This  chancery  cause  came  on  for  hearing  upon 
a  general  demurrer  to  the  bill,  and  upon  such  hearing  was 
dismissed  for  want  of  equity ;  whereupon  an  appeal  therein 
was  prosecuted  to  the  appellate  court  of  the  second  district 
of  this  state,  whore  said  decree  was  affirmed,  and  an  appeal 
taken  to  the  supreme  court  of  this  state,  where,  after  hearing, 
the  decree  of  the  circuit  court  was  again  affirmed. 

Complainant  now  alleges  the  same  matters  of  defence  to 
said  suits  at  law,  and  the  same  reasons  for  failing  to  present 
said  defence  on  the  trial  of  the  causes,  and  insists  that  the 
state  courts  had  no  jurisdiction  of  the  subject-matter  of  said 
suits,  and  that  all  which  had  been  done  in  the  state  courts 
in  the  rendition  of  said  judgment,  and  in  the  determination 
of  said  several  appeals  therefrom,  was  without  jurisdiction, 
and  not  binding  upon  the  complainant;  therefore,  he  now 
seeks  the  aid  of  this  court  to  relieve  him  from  the  eilect  of 
the  said  judgments,  invoking  in  that  behalf  the  second  sec- 
tion of  the  amendment  to  the  bankrupt  law,  approved  June 
22,  1874,  which  reads  as  follows:  "Section  2.  That  section 
1,  aforesaid,  be  and  is  he-reby  amended  by  adding  thereto  the 
following  words :  'Provided,  that  the  court  having  charge  of 
the  estate  of  any  bankrupt  may  direct  that  any  of  the  legal 
assets  or  debts  of  the  bankrupt,  as  contradistinguished  from 
equitable  demands,  shall,  when  such  debt  does  not  exceed 
$500,  be  collected  in  the  courts  of  the  state  where  such 
bankrupt  resides,  having  jurisdiction  of  claims  of  such  na- 
ture and  amount.'"  And  also  the  sixth  clause  of  section  711 
of  the  Bevised  Statutes,  which  vests  in  the  courts  of  the 
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United  states  exclusive  jorisdiotion  "of  all  matters  and  pro* 
ceedings  in  bankruptcy." 

It  is  urged  in  behalf  of  complainant  that  under  the  opera- 
tion  of  these  two  statutes  the  state  courts  have  no  jurisdic- 
tion whatever  in  suits  brought  by  assignees  in  bankruptcy, 
and  that,  therefore,  all  the  proceedings  against  complainant 
in  the  state  court  which  he  has  bo  far  struggled  to  escape 
were  coram  non  judice.  For  several  years  after  the  passage 
of  the  bankrupt  law,  and  before  the  adoption  of  the  amend- 
ment of  1874,  it  was  an  open  question  whether  or  not  the 
state  courts  had  jurisdiction  of  suits  of  s  plenary  character 
brought  by  an  assignee  in  bankruptcy  in  due  course  of  the 
administration  or  settlement  of  the  estate  of  a  bankrupt; 
but  all  doubts  upon  that  question  were  removed  by  the 
decisions  of  the  supreme  court  of  the  United  States  in  Lathrop 
v.  Drake,  91  U.  S.  516;  Eystcr  v.  Gaff,  91  U.  8.  621 ;  Claftin  v. 
Hoiisman,  93  U.  S.  180;  and  Cook -v.  Whipple,  55  N.  Y.  160. 
After  the  passage  of  the  amendment  in  question  it  was  held 
by  the  supreme  court  of  New  York,  first  department,  Olcott  v. 
McLean,  16  B.  R.  79,  and  in  Frost  v.  HotehMat,  14  B.  R,  443, 
that  said  amendment  gave  the  federal  courts  exclusive  juris- 
diction over  all  actions  by  assignees  in  bankruptcy,  and  that 
by  the  said  act  of  June  23,  1874,  state  cpurts  were  ousted  of 
their  jurisdiction  over  such  actions  pending  before  them  at 
the  time  of  its  passage.  This  view  of  the  law  was  also 
adopted  by  the  learned  district  judge  of  Colorado  in  the  case 
of  Hallack  v.  Tritch,  17  Nat.  Bank.  Reg.  293,  the  court  fol- 
lowing substantially  the  doctrine  of  Olcott  v.  McLean,  and 
saying,  in  the  course  of  the  decision :  "From  this  declaration, 
that  certain  suits  may  be  brought  by  an  assignee  in  state 
courts  by  direction  of  the  bankruptcy  court,  it  results  by 
necessary  implication  that  no  other  can  be  so  prosecuted — 
Expressum  facit  ceesare  taciturn.  The  act  of  1867  was  silent 
as  to  the  jurisdiction  of.  the  state  courts  in  this  class  of  ac- 
tions, and  under  that  act  the  courts,  in  virtue  of  their  general 
authority,  could  take  cognizance  of  such  suits  as  well  as  any 
other.  But  the  act  of  1874,  by  giving  this  jurisdiction  of  cer- 
tain actions,  seems  to  exclude  all  others,  and  now  it  must  be 
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said  thai  no  suit  by  an  asaigilee,  for  a  Bum  ezoeeding  $600« 
ean  be  proaeoated  in  a  state  oonrt." 

The  same  oonclasion  vas  airiTed  at  by  the  snpreme  conri 
of  the  state  of  Indiana  in  Sherwood  v.  Bwmt,  58  Ind.  603, 
and  Dodd  t.  Hammock,  40  Gki.,  although  those  oonrta  based 
their  decisions  mainly  npon  the  sixth  clause  of  section  711  of 
the  U.  B.  Bevised  Statutes,  clothing  the  courts  of  the  United 
States  with  exclusive  jurisdiction  of  all  matters  and  proceed* 
ings  in  bankruptcy,  holding  that  as  this  section  was  adopted 
after  the  commencement  of  that  suit  it  ousted  the  state  court 
of  jurisdiction  in  a  plenary  snit  brought  by  an  assignee  in 
bankruptcy.  The  same  question  arose,  however,  before  the 
supreme  court  of  Massachusetts,  in  Qoodrieh  T.  WUton,  119 
Mass.  4S9,  in  which  that  court,  in  an  opinion  delivered  by 
Chief  Justice  Gray,  held  that  "the  effect  of  the  provisions  fA 
the  act  of  congress  of  1874  is  not  to  confer  or  take  away  juris* 
diction  of  the  state  courts,  but  simply  to  allow  the  federal 
courts  of  original  jurisdiction  to  decline  to  entertain  actions 
of  common  law  to  which  the  assignee  is  a  party,  in  which  the 
debt  demanded  is  less  than  the  amount  which  determines  the 
jurisdiction  of  those  courts  in  other  cases."  The  supreme 
court  of  New  York  for  the  fourth  department,  in  WenU  ▼. 
Young,  17  N.  B.  B.  90,  a  case  later  than  that  of  Oloatt  t.  Af«* 
Lean,  above  quoted,  held  as  follows : 

"The  only  effect  of  that  amendment,  (June  23, 1874,)  as  we 
read  it,  is  to  permit  the  federal  courts  to  decline  to  entertain 
actions  brought  to  recover  legal  assets  of  a  bankrupt  not  ex« 
seeding  $500  in  amount.  It  does  not  limit  or  take  away  the 
jurisdiction  of  the  state  courts,  but  it  authorizes  the  federal 
courts,  in  their  discretion,  to  relieve  themselves  of  a  class  of 
eases  which  it  may  be  supposed  can  be  more  conveniently 
disposed  of  in  the  state  courts.  Subject  to  the  authority  thus 
conferred,  the  concurrent  jurisdiction  of  the  federal  and  state 
courts  over  all  actions  brought  by  an  assignee  to  collect  the 
assets  fA  the  bankrupt,  whether  legal  or  equitable,  and  of 
.  whatever  amount,  remains  as  it  was  before  the  amendment. 
The  amendment  and  the  Bevised  Statutes  were  passed  at  the 
same  session,  and  were  approved  on  the  same  day,  and  they 
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are  to  l^  read  together,  so  far  as  tbej  are  in  pari  materia. 
It  seems  to  us  their  obvious  meaning  is  that  the  federal  courts 
have  exclusive  jurisdiction  of  all  matters  and  proceedings 
strictly  in  bankruptcy ;  that  they  have  concurrent  jurisdictiou 
with  the  state  courts  of  actions  which  are  plenary  or  ancillary 
to  the  proceedings  in  bankruptcy,  among  which  are  actions  by 
assignees  to  collect  the  assets  of  their  bankrupts." 

The  same  question  came  before  the  court  of  appeals  of  the 
■tate  of  New  York,  in  Kidder  v.  Horrobin,  72  N.  Y.  159,  in 
which  that  court  said:   "It  is  conceded  that  prior  to  1874 
state  courts  had  concurrent  jurisdiction  with  the  federal 
courts  in  actions  by  assignees  in  bankruptcy,  and  cases  aris- 
ing under  the  bankrupt  act.     This  is  conclusively  settled  by 
adjudication  both  in  the  federal  and  state  courts.    It  is  now 
accepted  as  the  general  rule  upon  the  subject  that  state  courts 
have  concurrent  jurisdiction  with  the  federal  courts  in  cases 
arising  under  the  constitution,  laws  or  treaties  of  the  United 
States,  unless  excluded  by  express  provisions,  or  from  the 
nature  of  the  particular  case.    By  section  1  of  the  bankrupt 
act,  as  originally  enacted,  March  2, 1867,  the  district  courts 
of  the  United  States  were  constituted  courts  of  bankruptcy, 
with  original  jurisdiction  in  their  respective  districts  in  all 
matters  and  proceedings  in  bankruptcy,  and  with  authority 
to  hear  and  adjudicate  upon  the  same  according  to  the  pro- 
visions of  the  act.    The  section  declares  that  the  jurisdiction 
shall  extend  to  certain  enumerated  cases ;  among  others,  '  to 
the  collection  of  all  the  assets  of  the  bankrupt.'    In  constru- 
ing this  section  it  has  been  held  that,  as  jurisdiction  in  bank- 
ruptcy was  statutory,  it  was  necessarily  exclusive  in  the  courts 
which  were  designated  as  courts  of  bankruptcy,  and  vested 
with  jurisdiction  in  bankrupt  proceedings  by  the  bankrupt 
act.    But  it  was  also  held  that  the  declaration  in  the  same 
section  that  the  jurisdiction  of  the  district  courts  should  ex- 
tend to  the  collection  of  all  of  the  assets  of  the  bankrupt,  did 
not  exclude  the  jurisdiction  of  the  state  courts  in  actions  by 
the  assignee  to  recover  the  assets  of  the  bankrupt. 

"The  first  sectien  of  the  bankrupt  act  was  amended  by  the 
act  of  congress,  approved  June  22,  1874,  by  adding  thereto 
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the  proviso  above  quoted.  •  *  *  It  is  claimed  thai  this 
proviso  is  to  be  construed  as  conferring  upon  the  state  coui-ts 
jarisdiction  of  actions  for  the  collection  of  the  debts  and 
assets  of  the  bankrupt,  directed  bj  the  bankrupt  court  to  be 
brooght  in  the  state  courts,  and  by  implication  to  exclude 
jurisdiction  in  all  other  cases.  We,  however,  concur  in  the 
view  expressed  by  the  supreme  court  of  Massachusetts,  in 
Goodrich  v.  Wilson,  119  Mass.  429,  that  the  effect  of  this 
amendment  is  not  to  confer  or  take  away  jurisdiction  of  the 
state  court,  but  simply  to  allow  the  federal  courts  to  decline 
to  entertain  actions  at  common  law,  to  which  the  assignee  is 
a  party,  in  which  the  debt  demanded  is  less  than  the  amount 
which  determines  the  jurisdiction  of  these  ciourts  in  other 
cases. 

"It  is  also  claimed  that  the  state  courts  are  deprived  of 
jurisdiction  of  action  by  assignees  in  bankruptcy,  to  recover 
debts  due  to  the  bankrupt,  by  section  711  of  the  Revised  Stat- 
utes  of  the  United  States,  which  declares  that  the  jurisdiction 
vested  in  the  courts  of  the  United  States  in  the  cases  and 
proceedings  mentioned  in  the  section  shall  be  exclusive  of 
the  courts  of  the  several  states.  This  declaration  is  followed 
by  a  specification  of  eight  classes  of  cases,  of  which  the  sixth 
is  'of  all  matters  and  praceedings  in  bankruptcy.'  The  argu- 
ment is  that  a  suit  brought  by  an  assignee  in  bankruptcy,  to 
collect  a  debt  due  to  the  bankrupt,  is  a  matter  and  proceed- 
ing in  bankruptcy,  and  that  the  jurisdiction  of  the  state  courts 
is  therefore  excluded.  We  not  think  that  a  suit  brought  for 
this  purpose,  is  a  matter  or  proceeding  in  bankruptcy,  within 
the  meaning  of  section  711.    •    •    * 

"It  may  be  difficult  to  make  a  complete  definition  of  what 
aretaatters  and  proceedings  in  bankruptcy  within  section  711, 
but  it  may  be  stated,  in  general  terms,  that  they  are  the 
matters  and  proceedings  which  pertain  to  the  special  and 
peculiar  jurisdiction  of  the  federal  courts  as  courts  of  bank- 
ruptcy. The  adjudication  of  the  bankruptcy;  the  appoint- 
ment of  assignees  and  other  agents  for  the  administration  of 
the  system;  the  vesting  of  the  title  to  the  bankrupt's  property 
in  the  assignee;  the  marshaling  and  distribution  of  the  assets; 
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the  diflcbarge  of  the  bankrupt  from  his  debts, — those  and  other 
like  powers  belong  to  the  jurisdiction  in  bankruptcy,  and  are 
matters  and  proceedings  in  bankruptcy  of  which  state  courts 
have  no  jurisdiction.  But  when  a  common-law  action  is  an 
appropriate  remedy  to  enforce  aright  asserted  by  an  assignee 
in  bankruptcy,  whether  the  right  is  given  by  the  bankrupt  act, 
or  existed  in  favor  of  the  bankrupt  before  the  bankruptcy,  an 
action  to  enforce  or  vindicate  the  right  is  not  a  matter  or  pro- 
ceeding in  bankruptcy  within  section  711.  The  exercise  of 
the  original  and  ordinary  jurisdiction  of  the  state  courts  in 
such  case  is,  in  no  proper  sense,  an  exercise  of  jurisdiction  in 
bankruptcy.  The  fact  that  the  plaintiff  makes  his  title  under 
the  bankrupt  act  by  assignment  from  the  debtor,  or  by  force 
of  operation  of  the  act  itself,  does  not  make  the  suit  a  matter 
or  proceeding  in  bankruptcy  any  more  than  would  a  suit 
brought  by  an  assignee  appointed  under  the  state  insolvent 
law,  to  recover  a  debt  owing  to  the  insolvent,  be  a  proceeding 
or  matter  in  insolvency.  It  is  quite  clear  that  the  state 
ooTurts  are  not  deprived  of  jurisdiction  of  actions,  by  assignees, 
to  collect  the  assets  of  the  bankrupt  by  the  section  referred 
to.  If  this  was  the  intention  of  congress  it  is  reasonable  to 
suppose  that  it  would  have  been  explicitly  declared,  and  an 
intention  to  deprive  the  state  oourt|g>f  jurisdiction  will  not 
be  inferred  from  doubtful  language,  nor  will  the  words  of  a 
statute  be  extended  beyond  their  strict  meaning  to  accomplish 
this  result." 

With  the  exception  of  the  case  of  HaUaek  t.  Tritch,  decided 
by  Judge  Hallett,  from  which  I  have  quoted,  no  decision  has 
come  to  my  knowledge  by  a  federal  court  construing  the  effect 
of  the  amendment  of  1874;  and  it  is  to  be  noted  that  the 
learned  judge  in  that  case  apparently  based  his  decision 
mainly  upon  the  authority  of  Olcott  v.  McLean.  This  case 
may  be  considered  as  overruled  by  the  subsequent  cases  in 
the  same  state,  and  especially  by  the  exhaustive  decision  of 
the  court  of  appeals  in  Kidder  v.  Horrobin,  which  I  have  just 
cited.  A  careful  examination  of  the  statute  itself,  and  of  the 
condition  of  the  bankrupt  law  as  expounded  by  the  courts  at 
the  time  of  the  enactment  of  this  amendment,  leads  me  to 
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the  eonohtsion  that  the  oonstrootion  of  this. statute  given  by 
the  supreme  coart  of  MassacbuBetts  and  the  court  of  appeals 
of  New  York  eontains  the  better  and  sounder  exposition  of 
the  scope  and  purpose  of  said  amendment.  I  am,  therefore, 
of  opinion  that  it  vas  not  the  intention  of  congress  to  direst 
the  state  courts  of  jurisdiction  in  plenary  suits  brought  by 
assignees  in  bankruptcy  for  the  purpose  of  collecting  the 
assets  of  the  bankrupt,  and  that  it  is  not  necessary,  since  said 
amendment,  before  an  assignee  in  bankruptcy  can  commence 
a  suit  in  the  state  court,  that  he  shall  obtain  the  direction  or 
leave  of  the  bankrupt  court  so  to  do. 

It  follows  necessarily  from  this  conclusion  that  the  suits  in 
quention  were  lawfully  and  properly  brought  in  the  state  court; 
that  the  complainant  has  had  his  day  in  that  court ;  that  he 
has  appealed  both  to  the  law  and  equity  side  of  that  court  for 
relief,  and  been  denied  the  relief  to  which  he  asserts  himself 
entitled,  and  I  do  not  think  that  this  court  should  now  attempt 
to  review  the  action  of  the  state  court  in  that  behalf.  In  the 
chancery  suit  in  the  state  court  the  complainant  set  forth  at 
length  the  nature  of  his  defence  and  the  reasons  why  he  was 
unable  to  present  the  same  to  his  suits  at  law.  The  learned 
judge  of  the  state  court,  Mr.  Justice  Mulkey,  in  the  opinion  of 
the  court  affirming  the  judgment  of  the  court  below,  says: 
"Assuming,  as  we  must  then,  that  the  charges  in  the  bill  are 
true,  it  is  quite  manifest  that  the  appellant  had  a  good  and 
meritorious  defence  to  each  of  the  actions  in  which  these 
judgments  were  obtained.  So  far  from  appellant  being  in- 
debted  to  Arnold  &  Sisson,  or  their  assignee,  at  the  time  these 
judgihents  were  obtained,  the  bill  clearly  shows  they  were 
indebted  to  him  to  the  amount  of  several  hundred  dollars.  It 
follows,  therefore,  it  would  be  inequitable  and  against  con- 
science to  enforce  their  payment;  but  this  alone,  as  we  hare 
just  seen,  does  not  warrant  a  court  of  equity  in  interfering  to 
prevent  the  consummation  of  such  wrong,"  The  court  then 
goes  into  an  analysis  of  the  allegations  in  the  bill,  and  deter- 
mines that  the  complainant  and  his  attorney  were  guilty  of 
such  negligence  in  the  conduct  of  the  common-law  cases  as  to 
preclude  him  from  invoking  relief  from  the  judgments  in  the 
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conrt  of  equity.  .  The  complainant  makes  the  same  allega< 
tions  before  this  court,  and  the  only  reply  I  can  make  to  him, 
in  the  light  of  the  law  as  I  find  it,  is  that  his  case  has  been 
passed  upon  by  a  tribunal  having  full  jurisdiction  of  the  sub< 
ject-matter  and  parties,  and  although  it  may  be  a  hardship, 
>and  although  he  may  feel  wronged  by  the  conclusions  to  which 
4he  court  have  come,  yet  this  court  cannot  now  review  those 
positions,  and  attempt,  in  the  face  of  the  adjudications  against 
him,  to  undo  what  that  court  has  done  in  his  case. 

It  may  also  well  be  doubted  whether  the  complainant  should 
be  allowed  at  this  late  day  to  come  into  this  court  and  ask 
>for  the  relief  which  he  now  seeks,  after  having  experimented 
"with  the  state  courts  to  the  end  of  the  litigation,  and  in  each 
stage  of  it  been  denied  the  relief  which  he  here  demands.  If, 
after  the  rendition  of  the  judgments  at  law,  the  defendant  in 
these  judgments  and  the  complainant  here  had  seen  fit  to  go 
into  the  equity  side  of  the  United  States  district  court,  which 
court  had  the  control  of  the  assignee  in  bankruptcy  and  could 
direct  what  proceedings  he  should  or  should  not  prosecute, 
and  represent  the  dilemma  in  which  he  had  been  placed  by 
reason  of  the  sickness  and  death  of  his  attorney,  and  the  dan- 
ger  of  bis  being  subjected  to  the  payment  of  an  unjust  judg- 
ment, that  court  might,  in  the  exercise  of  its  equity  powers, 
have  inquired  into  the  equities  between  the  parties  and  con- 
sidered all  the  claims  which  the  complainant  had  for  relief, 
and  given  the  complainant  such  redress  as  he  seemed  entitled 
to;  but  this  complainant  chose  his  own  forum.  He  acquiesced 
in  the  assertion  on  the  part  of  the  assignee  that  the  state 
courts  had  jurisdiction  of  the  persons  and  the  subject-matter, 
and  chose  to  litigate  the  questions  involved  in  the  controversy 
in  that  forum;  and  now,  having  been  worsted  in  that  encoun- 
ter, he  should  not  be  heard  in  this  court  to  review  or  examine 
into,  or  reverse  the  adverse  rulings  there  made  against  him. 

The  demurrer  to  the  bill  is,  therefore,  sustained,  and  the 
bill  dismissed  for  want  of  equity. 
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Webl  r.  Wali>,  Assignee,  etc. 

[(Xreuit  Court,  8.  D.  New  York.    ,  1880,) 

L  BAirKBtTFTCT — Absignkb — ^Pbiob  ABSiemCEirT. — An  assignee  in  bank- . 
mptcy  cannot  avoid  a  roluntary  assignment  in  part  only, 

Wallaob,  D,  J.  The  plaintiff  is  the  assignee  of  the  Net- 
iers,  under  a  Tolontary  general  assignment,  for  the  benefit  of 
creditors,  made  December  26,  1877.  Within  six-  months 
after  the  assignment  the  Netter^  filed  their  petition  in  bank- 
ruptcy, and  were  thereafter  adjudicated  bankrupts,  and  the 
defendant  was  appointed  their  assignee  in  bankruptcy.  The 
plaintiff,  as  assignee  of  the  Netters  under  the  voluntary  as* 
8ignment,and  the  defendant,  as  their  assignee  in  bankruptcy, 
both  made  claim  to  a  sum  of  money  deposited  with  the  firm 
of  Stemberger  &  Go.  in  trust  for  the  Netters.  The  plaintiff 
brought  this  suit  against  Stemberger  &  Co.  to  recover  the 
fund,  and  thereupon  the  latter  obtained  an  order  of  inter* 
pleader,  whereby  the  present  defendant  was  brought  into  the 
action. 

The  present  action  involves  the  single  question  whether 
the  voluntary  assignee  has  the  better  title  to  the  sum  in  dis- 
pute than  the  assignee  in  bankruptcy.  Undoubtedly  the 
voluntary  assignment  was  void  at  the  election  of  the  assignee 
in  bankruptcy  as  a  transfer  in  contravention  of  the  bankrupt 
act.  In  re  Biesenthal,  15  N.  B.  B.  228 ;  McDonald,  Asngnee, 
v.  Moore,  15  N.  B.  R.  26;  Piatt  v.  Preston,  19  N,  B,  R.  241; 
Belden  y.  Smith,  16  N.  B.  B.  302.  But  the  assignee  in  bank* 
Tuptcy  has  not  obtained  a  decree  setting  aside  the  voluntary 
assignment;  and  in  order  to  prevail  here  he  must  establish 
the  proposition  that  the  voluntary  assignment  was  not  merely 
void  at  his  election,  but  so  absolutely  void  that  the  plaintiff's 
title  under  it  can  be  assailed  and  defeated  collaterally.  No 
authority  is  cited  sustaining  this  proposition,  and  it  is  not 
tenable  nnder  any  reasonable  construction  of  the  bankrupt 
act. 

The  statute  declares  that  prohibited  transfers  "shall  be 
void,"  and  that  the  assignee  in  bankruptcy  "may  recover  the 
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property,  or  the  valne  thereof,  as  assets  of  the  bankrapt." 
The  assignee  in  bankruptcy  is,  therefore,  authorized  to  ac- 
quire the  title  to  the  property  transferred,  or  sue  for  its  value, 
and  for  this  purpose  to  adopt  any  appropriate  remedy  at  his 
'  election.  But  it  cannot  be  doubted  that  he  may  affirm  the 
transfer;  and  in  practice  this  is  usually  done  by  filing  a  bill 
against  the  voluntary  assignee  for  an  accounting.  And  in 
such  actions  the  voluntary  assignee  is  usually  protected  in 
all  payments  made  for  the  benefit  of  the  estate.  Jones,  At' 
ngnet,  v.  Kinney  et  al.  4  N.  ^.  B.  649;  In  re  Cohn.  6  N.  B.  B. 
879;  Cragin  v.  Thompton,  13  N.  B.  B.  81.  These  cases,  and 
many  others  that  might  be  cited,  proceed  upon  the  theory 
that  the  assignment  is  not  void  ab  initio,  even  as  against  the 
assignee  in  bankruptcy,  but  voidable  at  his  election.  As  is 
stated  in  Belden  v.  Smiih,  16  N.  B.  B.  802,  until  the  general 
assignment  shall  have  been  set  aside  as  void  as  against  the 
assignee  in  bankruptcy,  the  title  remains  in  the  voluntary 
assignee. 

It  is  not  necessary  to  decide  that  an  assignee  in  bank- 
ruptcy does  not  manifest  his  election  to  treat  the  assignment 
as  void  until  he  brings  suit  against  the  voluntary  assignee  to 
have  it  declared  void,  and  obtains  a  decree.  It  suffices  to 
hold  that  he  does  not  do  this  by  making  claim  to  a  part  only 
of  the  assigned  property.  He  must  elect  to  treat  it  as  void 
in  toto,  or  not  at  all.  He  cannot  elect  to  consider  it  void  as 
t»  the  particular  sum  of  money  now  involved,  and  valid  as  to 
everything  else  which  the  voluntary  assignee  claims  under 
the  assignment.  Until  he  has  elected  to  treat  the  assign- 
ment as  void,  it  is  to  be  treated  as  valid;  and  as  the  title  of 
the  voluntary  assignee  is  first  in  time,  he  is  entitled  to  the 
sum  in  controversy. 

The  case  is  to  be  considered  as  though  the  assignee  in 
bankruptcy  had  brought  an  action  to  recover  money  owing  to 
the  assignors  before  he  has  elected  whether  he  will  treat  the 
voluntary  assignment  as  valid  or  as  void.  He  cannot  mani- 
fest his  election  in  this  manner,  nor  can  the  assignment  be 
thus  declared  void  collaterally. 

Judgment  is  ordered  for  the  plaintiff. 
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BOHNBIDEB  V.  ThILL. 
(Ohetdl  Court,  B.  D.  Jfeu  Fork.    Jane  10, 1880.) 
1.  Patent — PBAoncs — Rkabouiiknt. 

C.  H.  Watson  and  Oeorge  Oifford,  for  plaintiff. 

E.  H.  Broum  and  J.  J.  Allen,  for  defendant. 

Benedict,  D.  J.  This  action  was  bronght  to  establish  tb« 
validity  of  a  patent  re-issned  to  the  plaintiff  as  the  assignee 
of  Carl  Yolti,  and  nambered  re-issne  7,611,  and  also  of  a 
patent  issued  to  the  plaintiff  as  assignee  of  Homer  Broobe, 
on  the  twenty-ninth  of  May,  1877,  and  nnmbered  191,224. 
The  cause  proceeded  regularly  to  a  hearing  upon  pleadings 
and  proofs,  and,  having  been  argued  in  behalf  of  the  respeot> 
ive  parties,  is  now  before  the  court  for  its  decision  upon  the 
merits.  In  this  stage  of  the  case  the  defendant  applies  for 
permission  to  take  further  proofs  and  to  reargue  the  case. 

While  technically  and  legally  the  application  is  made  by 
the  defendant,  and  the  defendant,  to  some  extent,  at  least, 
has  a  substantial  interest  in  the  determination  of  the  cause, 
it  is  plain  to  be  seen  that  the  reason  why  this  application  is 
made  is  not  because  of  defendant's  interest  in  the  result,  but 
because  of  the  effect  upon  the  interests  of  a  third  party  in  cer- 
tain other  patents,  which  such  party  has  come  to  believe  may 
be  produced  by  a  determination  of  this  cause  in  favor  of  the 
plaintiff.  This  circumstance  would  be  no  reason  for  refusing 
the  defendant's  application,  if  it  were  matter  of  right ;  but 
this  is  an  application  for  a  favor,  and  is  strongly  opposed  by 
the  plaintiff.  I  confess  that  it  is  not  easy  to  see  how  the 
'plaintiff  can  desire  to  see  the  decision  in  this  case  to  be  made 
upon  a  part  of  the  evidence  matei:ial  to  the  issue,  inasmuch 
as  the  very  fact  that  evidence  affecting  the  issue  was  not  be- 
fore the  court  must  deprive  the  decision  of  any  value  which 
it  might  otherwise  have  as  a  ground  upon  which  to  apply  for 
preliminary  injunction  in  other  suits.  Nor  is  it  easy  to  see 
how  any  serious  result  to  any  person  not  a  party  to  this  suit 
can  arise  from  a  decision  in  this  case,  if  the  testimony  now 
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claimed  to  have  been  omitted  is  calculated  to  affect  the  de- 
cision. 

It  is  possible,  therefore,  that  the  parties  in  pressing  and 
opposing  this  application  are  impelled  by  some  motive  not 
fully  disclosed ;  but,  however  this  may  be,  and  undesirable  as 
it  is  to  be  called  on  to  decide  a  case  of  this  character  upon 
an  imperfect  exhibit  of  the  facts,  I  do  not  think  it  can  be 
proper  to  grant  an  application  like  the  present,  addressed  to 
the  favor  of  the  court  and  strongly  opposed,  when  the  result 
will  be  to  compel  the  plaintiff,  after  he  has  brought  his  case 
to  a  final  hearing,  and  it'  has  been  submitted  by  both  sides  for 
decision,  again  to  renew  the  contest  upon  additional  testi- 
mony,  and  in  substance  with  another  party,  in  order  that 
detriment  to  the  interests  of  such  third  party,  which  it  is 
anticipated  may  follow  a  decision  in  favor  of  the  plaintiff, 
may  be  avoided. 

Motion  denied. 
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EaNKBST  V.  L,  C.  &  L.  B.  Co. — In  re  Petition  of  Fbamk 
GoBK,  Administrator.* 

{dreuit  Court,  8.  D.  Ohio.    July,  1880.) 

I.  Bbcbvbbs— Bern  A.aAiN8T.— Property  in  the  hands  of  a  receiver  t>  A» 
euttodia  legit.  His  posseasion  is  ttie  possession  of  the  court  appoint- 
ing him.  No  suit  can  be  brought  against  him  to  disturb  his  posses- 
sion, or  to  charge  him  with  liability  for  an  act  done  in  the  performance 
of  his  duties  as  such  receiver,  without  the  consent  ef  such  court. 
Any  one  instituting  such  a  suit  without  leave  may  be  enjoined  or 
attached  for  contempt.  The  proper  proceeding  is  to  apply  to  the 
court  appointing  the  receiver  by  petition,  setting  forth  therein  the 
gronnds  of  complaint.  Thereupon  the  court' will  direct  a  trial  by  a 
jury,  reference  to  a  master,  or  such  other  mode  of  proceeding  as,  in 
its  discretion,  it  may  deem  best. 

X  Sake— 8amb— CoHSTirnTioNAL  Right  of  Tbial  bt  Jubt.— The  right 
of  trial  by  jury  in  such  a  proceeding  against  a  receiver,  on  a  common- 
law  cause  of  action,  is  not  an  absolnte  right,  but  the  granting  or  with- 
holding thereof  lies  within  the  sound  discretion  of  the  court.  Such 
a  proceeding  is  not  a  "suit  at  law"  within  the  provision  of  the 
constitution  guarantying  the  right  of  trial  by  jury. 

t.  Railboads  —  BuiT  AsAiRST  KBOEnTBR  —  TbiaIi  bt  Jubt.  —  Upon 
applioation  of  bond  holders  of  the  Indianapolis,  Cincinnati  &  La 
Fayette  Kailroad,  in  a  suit  to  foreclose  their  security,  a  receiver 
was  appointed  to  operate  the  road.  During  such  operation  a  train 
ran  over  a  Mrs.  Corlc.  A  petition  was  filed  in  the  foreclosure  pro- 
ceeding by  her  husband,  as  administrator,  to  recover  damages  for  her 
death.    Edd,  that  petitioner  was  not  entitled  to  a  trial  by  jury. 

Upon  motion  for  a  trial  by  jury.  The  facts  sufficiently 
appear  in  the  opinion. 

D.  Thew  Wright,  for  Cork,  petitioner. 

Hoadly,  Johnson  d  Colston,  for  receiver. 

Baxtxs,  C.  J.  The  defendant,  a  railroad  corporation,  issned 
alai'ge  nomber  of  bonds,  and  executed  a  mortgage  on  its  road, 
franchise,  and  property,  to  secure  their  payment ;  and,  having 
failed  to  pay  the  interest  as  it  acomed,  a  bill  was  filed  in  this 
court  to  foreclose  the  security.  On  complainant's  application 
a  receiver  was  appointed  to  preserve  and  operate  the  prop- 

*Reported  by  Messrs.  Florien  Oiauque  and  J.  0.  Harper,  of  the  Cincin- 
nati Bar. 
v.3,no.8 — 7 
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erty  pendente  lite.  One  of  his  trains  ran  over  and  killed  a 
Mrs.  Cork,  whose  husband,  after  administering  on  her  estate, 
sued  therefor  in  a  state  court;  but,  at  the  inslance  of  the 
receiver,  be  -vras  ordered  to  dismiss  his  suit,  with  leave  to  be 
heard  in  this  court.  He  thereupon  filed  hia  petition  here,  set 
forth  his  cause  of  action,  and  demanded  a  trial  thereof  by  a 
jury. 

These  questions  have  been  definitely  settled  by  repeated 
adjudications.  A  receiver  represents  the  court.  There  can 
be  no  interference  with  money  or  property  in  possession  of  a 
receiver  without  the  permission  of  the  court  appointing  him. 
Jones  on  Railroad  Securities,  §§  502-3;  Story's  Eq.  §  831. 
The  power  to  appoint  receivers  is  of  great  utility.  Ship  v. 
Harwood,  8  Atk.  564.  A  receiver  is  an  officer  of  the  court 
appointing  him,  and  is  entitled  to  its  protection.  He  can  do 
nothing  except  as  he  is  authorized  by  the  court;  and  when 
in  possession  of  money  or  property,  under  the  orders  of  the 
court,  it  is  a  contempt  of  the  court  to  disturb  his  possession. 
No  suit  can  be  prosecuted  against  a  receiver  in  any  other 
forum  without  leave  of  the  court  under  whose  order  he  is 
acting,  as  the  latter  will  not  allow  itself  to  be  made  a  suitor 
in  any  other  tribunal.  Story's  Eq.  §  883.  Such  a  practice 
would  lead  to  inextricable  confusion,  and  subject  the  fund  in 
the  custody  of  the  court  to  the  judgments  and  decrees  of  other 
and  different  courts. 

But  an  injured  party  is  not  without  a  remedy.  He  may 
apply  to  the  court  having  the  custody  of  the  property  or  fund 
for  appropriate  relief;  and  upon  such  application  he  will  be 
permitted  to  go  before  a  master  or  sue  in  a  oouxt  of  law. 
Story's  Eq.  §§  881-883. 

A  court  appointing  a  receiver,  although  not  compelled  to 
assume  jurisdiction  of  all  controversies  to  which  the  receiver 
may  become  a  party,  but  is  at  liberty  to  leave  their  determi- 
nation to  any  court  of  appropriate  jurisdiction,  may,  neverthe- 
less, assert  its  right  to  take  all  such  controversies  to  itself. 
Its  power  is  unlimited  for  purposes  of  protection,  and  it  may 
restrain  the  prosecution  of  suits  against  the  receiver  in  other 
courts,  and  punish,  as  for  contempt,  any  interference  with  its 
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officers  by  force  or  by  snit.  Jones  on  Bailroad  Secnriiies,  § 
503. 

The  court  -will  not  permit  any  person  to  interfere  either 
with  money  or  property  in  the  hands  of  its  receiver  withont 
leave,  whether  it  is  done  by  consent  or  submission  of  the 
receiver,  or  by  compulsory  process  against  him.  All  moneys 
coming  into  the  hands  of  a  receiver  by  the  order  of  the  court 
are  moneys  belonging  to  the  court,  and  the  receiver  is  bound 
to  distribute  in  obedience  to  the  orders  and  directions  of  the 
court.    Eerr  on  Receivers,  168. 

The  receiver's  possession  being  the  possession  of  the  court 
from  which  he  derived  his  appointment,  he  is  not  subject  to 
the  process  of  garnishment  as  to  the  funds  in  his  hands,  or 
subject  to  his  control,  and  such  process  will  be  regarded  as  a 
nullity.  The  court,  being  in  the  actual  custody  of  the  prop- 
erty or  fund,  wiU  not  yield  its  jurisdiction  to  another  court 
and  permit  the  right  of  property  to  be  there  tried.  It  will 
not  permit  itself  to  become  a  suitor  in  another  forum  concern- 
ing the  property  in  question.  If  a  receiver's  liability  to  be 
sued  in  another  court  was  recognized  it  would  defeat  the  very 
ends  for  which  he  was  appointed,  since  a  judgment  in  an- 
other court,  upon  the  garnishment,  would,  if  recognized  and 
sustained,  divest  the  jurisdiction  having  custody  of  the  fund. 
High  on  Receivers,  151. 

In  WigwaU  v.  Sampson,  14  How.  65,  the  supreme  court  of 
the  United  States  say :  "When  a  receiver  has  been  appointed 
his  possession  is  that  of  the  court,  and  any  attempt  to  dis- 
turb it,  without  the  leave  of  the  court  first  obtained,  will  be  a 
contempt  on  the  part  of  the  person  making  it.  When,  there- 
fore, a  party  is  prejudiced  by  having  a  receiver  put  in  his 
way,  thewonrse  has  either  been  to  give  him  leave  to  bring  an 
ejectment,  or  other  appropriate  action,  or  permit  him  to  be 
examined  pro  intereaae  $uo;  and  the  doctrine  that  a  receiver 
is  not  to  be  disturbed  extends  to  cases  in  which-  he  has  been 
appointed  without  prejudice  to  the  rights  of  persons  having 
prior  legal  or  equitable  interests.  The  individuals  having 
such  prior  interests  must,  if.  they  desire  to  avail  themselves 
of  them,  apply  for  leave  to  sue  or  to  be  examined  pro  inter' 
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esse  tuoi  and  this,  though  their  right  to  the  possession-^ 
clear." 

And  in  the  case  of  Davis  v.  Gray,  16  Wall.  203-218,  Justice 
Swayne  says :  "A  receiver  is  not  appointed  for  the  benefit 
of  either  of  the  pai-ties,  but  of  all  concerned.  Money  or  prop- 
erty in  his  hands  is  in  ctutodia  legis.  He  has  only  such 
power  and  authority  as  are  given  him  by  the  court,  and  must 
not  exceed  the  prescribed  limits.  The  court  will  not  allow 
kim  to  be  tried  touching  the  property  in  his  charge,  nor  for 
any  malfeasance  as  to  the  parties,  or  others,  without  its  con- 
sent; nor  will  it  permit  his  possession  to  be  disturbed  by 
force,  nor  violence  to  be  offered  to  hi«  person  while  in  the 
discharge  of  his  official  duties.  In  such  cases  the  court  will 
vindicate  its  authority,  and,  if  need  be,  will  punish  the 
offender  by  fine  and  imprisonment  for  contempt.  Where 
property  in  the  hands  of  a  receiver  is  claimed  by  another,  the 
right  may  be  tried  by  proper  issues  at  law,  by  reference  to  a 
master,  or  otherwise,  as  the  court  in  its  discretion  may  see 
fit  to  direct." 

Such  has  been  the  uniform  holding  of  the  courts  until  re- 
cently, since  which  modifications  of  the  rule  have  been 
attempted  by  a  few  exceptional  adjudications,  and  by  legisla- 
tive enactments  in  some  of  the  states.  A  statute  of  the  kind 
exists  in  Ohio.  But  this  statute  cannot  control  the  action  of 
this  court.  Jones  on  Railroad  3eaurities,  §  503 ;  7  Cent.  Law 
Jour.  146;  and  Thompson  v.  Scott,  4  Dillon,  50.8.  Nor  can 
we  yield  to  the  modification  of  the  rule  adopted  by  some  of 
the  state  courts.  These  decisions  have  been  ably  reviewed 
by  Love,  J.,  in  the  case  of  Tliotnpson  v.  Scott,  and  his  ref- 
utation of  them  maintained  by  a  cogency  of  reasoning  that 
ought,  we  think,  to  forever  foreclose  all  further  discussion  o^ 
the  question.  Mr.  High,  who  advocates  (in  an  article  pub- 
lished in  the  Southern,  Law  Review)  the  new  doctrine,  admits 
that  "the  weight  of  authority  is  adverse  to  the  exercise  of  any 
right  of  action  against  a  receiver  by  any  court  other  than  that 
from  which  he  derives  his  appointment,  and  to  which  he  is 
amenable." 

No  other  theory  than  that  insisted  on  by  us  could  be  prao- 
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tioally  maintamed,  as  the  facts  of  this  case  mil  sufficiently 
demonstrate.  The  defendant  is  the  owner  of  an  important 
line  of  railroad.  Upon  application  duly  made,  this  court,  in 
the  exercise  of  its  unquestioned  jurisdiction,  seized  the  prop- 
erty and  put  it  into  the  hands  of  a  receiver,  to  be  held,  pre- 
served^  and  operated  for  the  benefit  of  the  parties  entitled, 
until  the  rights  of  the  parties  could  be  judicially  ascertained 
and  declared,  and  a  sale  of  the  property  effected.  We  must 
presume  that  everybody  dealing  with  the  receiver  knew  the 
character  in  which  he  was  acting;  that  he  was  the  repre- 
sentative of  the  court,  and  acting  under  his  orders,  and  that 
if  any  damages  were  inflicted  by  reason  of  any  breach  of 
contract,  or  wrongful  or  negligent  act  of  the  receiver,  or  of 
his  employes,  this  court  was  competent  to  award  pecuniary 
reparation.  It  has  the  custody  of  the  fund  from  which  com- 
pensation is  to  be  made,  and  why  may  the  court  not  determine 
the  matter  by  a  proper  issue  at  law,  "by  reference  to  a 
master,  or  otherwise,  as  the  court  in  its  discretion  may  see  fit 
to  direct?"  This  practice,  besides  having  the  sanction  of  the 
supreme  court  of  the  United  States,  affords  a  cheap,  simple, 
expeditious,  and  effective  remedy.  This  court  having  the 
custody  of  the  fund  out  of  which  the  petitioner's  demand,  in 
case  he  succeeds,  is  to  be  satisfied,  can  order  and  enforce 
payment  therefrom  of  any  sum  that  may  be  found  due  him. 
Whereas,  if  the  petitioner  is  permitted  to  prosecute  his  suit 
in  the  state  court  to  judgment,  and  recovers,  that  court  could 
not,  by  any  process  recognized  by  law,  compel  satisfaction. 
But  the  petitioner  would,  in  order  to  obtain  satisfaction,  have 
to  bring  his  judgment  into  this  court  and  ask  for  its  payment, 
when  it  would  become  the  duty  of  this  court  to  look  into  the 
merits  of  his  claim  and  satisfy  itself  of  its  validity  before 
making  an  order  to  pay  it.  This  it  can  do  as  well  before  as 
after  judgment  in  another  court.  The  judgment  in  another 
court,  recovered  on  a  suit  prosecuted  without  leave,  against  a 
receiver,  would,  as  we  have  seen,  be  a  nullity.  It  could  not 
be  enforced  against  the  receiver  personally,  nor  reach  and  sub- 
ject the  funds  in  the  custody  of  this  court  in  any  other  way 
than  through  an  order  made  here.    Being  a  nullity,  and 
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^thoai  legal  force,  why  sue  for  and  recover  it?  !Fbe  doc- 
trine contended  for  bj  the  petitioner  "contravenes,"  says 
Judge  Love,  "the  whole  soheme  of  equity  jurisdiction  in  the 
matter  of  appointing  receivers,  and  in  the  taking  of  posses- 
sion through  them  of  the  property  in  litigation."  The  prop- 
erty in  the  hands  of  a  receiver  is  "a  fund  subject  to  the 
disposition  of  the  court,  and  under  its  exclusive  control.  The 
principle  that  the  court,  which  has  actual  possession  of  the 
fund,  has  the  exclusive  right  to  determine  all  claims  and 
liens  asserted  against  it,  is  fundamental.  Hence,  every  court 
of  equity  in  such  a  case  assumes  to  decide  all  controversies 
touching  the  subject-matter  of  the  suit  and  the  fund;  to 
determine  the  existence  and  priority  of  all  liens;  to  adjn&t 
and  settle  all  disputed  claims,  marshal  the  assets,  and, 
finally,  to  distribute  the  surplus  among  those  who  are  entitled 
to  it." 

"The  ground  and  reason  of  this  jurisdiction  is  the  inade- 
quacy of  legal  remedies."  But  if  petitioner's  theory  of  the 
law  is  maintained — "if  a  party  can,  without  leave,  assert  his 
right  against  a  receiver  in  another  court,  and  in  this  way 
withdraw  controversies  in  regard  to  the  tmst  fund  from  the 
court  having  the  custody  of  it — the  fund  would  be  disposed  of, 
not  by  the  court  having  it  in,  charge,  but  by  another  or  other 
tribunals."  And  "before  the  court  appointing  the  receiver 
could  make  a  final  disposition  of  the  rights  of  the  parties 
before  it,"  says  Judge  Love,  "other  courts  might  render  judg- 
ment against  the  receiver  to  an  amount  sufficient  to  absorb 
the  whole  fund  or  property,  and  the  litigation  would  prove 
barren  of  results  to  the  parties  in  the  cause."  If  a  party  has 
the  right,  without  leave,  to  sue  a  receiver  in  another  court 
than  that  of  his  appointment,  it  follows  that  he  can  select  his 
tribunal.  He  could,  therefore,  in  proper  cases,  sue  as  well 
before  a  justice  of  the  peace  as  in  a  court  of  record,  and  thus 
subordinate  the  court  of  equity  to  the  judgments  of  justices 
of  the  peace.  Different  parties  might  sue  in  as  many  differ- 
ent courts.  These  different  tribunals,  in  possession  only  <^ 
parts  of  the  case,  and  called  on  to  act  in  the  absence  of  the 
parties  to  the.  original  suit,  would  have  to  give  judgments  in 


Digitized  by 


Google 


XENHBI>y  v.  I.,  a.  A  L.  A.  00.  109 

ignoranoe  of  ihd  equities  of  tiie  whole  ease.  '  Their  judgments, 
under  such  circumstances,  -  might,  and  probably  would,  be 
inconsistent  and  oouflicting.  On(9  conrt  might  order  one 
thing,  and  another  court  another  contrary  and  different 
thing.  An  attempt  to  enforce  these  conflicting  judgments 
would  result  in  a  oonfliot  of  judicial  anthority.  The  pend* 
enoy  of  outside  litigation,  seeking  to  subject  the  trust  fund  in 
the  hands  of  the  receiver,  would  necessarily  occasion  delay. 
No  final  disposition  of  the  original  cause  could  be  safely  made 
nntil  the  litigation  pending  in  other  courts  against  the  rd> 
ceiver  was  determined.  The  average  life  of  a  contested  law 
suit  in  the  courts  of  Ohio,  I  understand,  is  about  five  years. 
Before  one  snit  conld  be  determined  another  would  most  likely 
be  instituted,  and  thus  the  court  which  first  obtained  jurist 
diction  would  be  ousted  of  its  control  of  the  trast  fund,  and 
rendered  impotent  to  adjust  the  equities  of  the  case,  close  the 
receiver's  accounts,  and  terminate  the  litigation.  We  cannot 
sanction  a  doctrine  fraught  with  so  many  inconveniences  and 
oomplications. 

It  follows,  from  what  we  have  already  said,  thai  the  second 
position  is  as  untenable  as  the  first.  The  petitioner  claims 
that  a  trial  by  jury  is  guarantied  to  him  by  the  constitution. 
This  instrument  provides  that  "in  all  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  $20,  the  right  of 
trial  by  jury  shall  be  preserved."  The  amount  in  contro- 
versy in  this  case  is  more  than  $20,  and,  if  the  petitioner'^ 
case  is  "a  soitjat  law,"  his  demand  for  a  trial  by  jury  must 
be  conceded.  But  it  is  not  a  suit  at  law.  The  original  cause 
in  which  he  intervenes  is  of  equitable  cognizance,  and  could 
not  have  been  maintained  in  a  court  of  law.  It  is,  then,  a 
chancery  cause,  pending  in,  and  to  be  determined  by,  a  chan- 
cery court.  The  constitutional  guaranty  securing  trial  by 
jury  does  not  in  terms  extend  to  chancery  courts.  It  has  not 
been  so  understood  or  interpreted.  On  the  contrary,  courts 
of  chancery  are,  and  always  have  been,  invested  with  the  pre- 
rogative of  deciding  the  facts  as  well  as  the  law  of  cases  pend- 
ing before  them.  Their  right,  generally,  to  do  this  has  not 
been  denied  by  the  counsel  in  this  case.    But  it  is  said/ 
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argnendo,  that  this  ease  is  an  exception  to  the  general  rule 
because  the  wrong  complained  of  is  a  tort,  for  which,  apart 
from  the  other  considerations  to  be  hereafter  adverted  to,  an 
action  at  law  is  the  only  remedy;  and  if  the  case  was  prose- 
cuted in  a  law  court  the  right  to  trial  by  jury  would  exist. 
Certainly  an  action  at  law  could  have  been  maintained  for  the 
alleged  wrong  if  there  was  any  one  capable  of  being  sued. 
But  the  reoeiver  is  not  personally  liable,  and  this  court  can- 
not be  sued  without  its  consent,  and  this  consent  it  declines 
t6  give. 

There  is,  therefore,  no  one  suable  at  law,  and  there  is, 
consequently,  no  such  suit.  The  petitioner  is  compelled  to 
seek  redress  here  or  forego  all  relief.  And  coming  here  he 
will  be  required  to  pursue  his  remedy  according  to  the  prac- 
tice prevailing  in  this  court.  Under  this  practice,  as  herein 
previously  stated,  the  court  may  decide  the  facts  as  well  as 
the  law,  and  the  right  to  do  this  extends  to  all  questions 
coming  legitimately  before  it.  This  right  is  not  confined  to 
questions  arising  upon  the  original  pleading,  nor  to  questions 
of  equitable  cognizance.  When  the  jurisdiction  has  once 
attached,  the  court  will  grant  full  relief,  although  the  ques- 
tions presented  are  not  ordinarily  within  the  scope  of  chan- 
cery jurisdiction,  (Bispbam's  Principles  of  Eq.  §  665;)  and 
where  chanceiy  once  entertains  a  suit  upon  grounds  legiti- 
mately cognizable  in  that  court,  it  will  proceed  to  adjudicate 
other  matters,  of  which  it  has  only  incidental  cognizance,  in 
order  to  avoid  a  multiplicity  of  suits.  Doggett  t.  Hart,  6  Fla. 
216 ;  Hoggins  v.  Peck,  10  B.  Monroe,  210. 

The  principle  is  a  familiar  one.  Cases  exemplifying  the 
propriety  and  the  necessity  of  the  rule  are  of  frequent  occur* 
rence.  An  action  of  ejectment,  unmixed  with  any  equitable 
considerations,  is  an  action  at  law ;  and,  if  brought  in  a  court 
of  law,  the  parties,  under  the  constitution,  have  the  right  of 
trial  by  jury.  But  if  there  is  some  element  of  equity  in  the 
case,  such  as  a  cloud  on  the  title,  the  party  owning  the 
superior  title  may  file  a  bill  in  chancery  to  remove  the  cloud, 
and  the  court,  having  thus  acquired  jurisdiction,  is  authorized 
to  inquire,  by  its  own  methods,  into  and  pass  upon  the  title — 


Digitized  by 


Google 


KEHNKPT  V.  X.,  O.  *  L.  B.  00.  105 

%  qaestion  parely  legal — remove  the  olond,  and  proceed  and 
administer  fall  relief  by  ejecting  the  party  wrongfully  in  pos* 
session,  and  patting  the  adverse  party  therein.  So  the  rem- 
edy to  collect  a  promissory  note  is  at  law,  and  if  thus  saed 
the  parties  would  be  entitled  to  a  trial  by  jury.  Bat  if  it  is 
secured,  either  by  pledge  or  mortgage,  and  a  bill  is  filed  to 
subject  the  security,  a  ooart  of  chancery  woold  have  jorisdio- 
tion;  and,  being  thus  invested  with  equitable  jurisdiction,  it 
could  decide  any  issue,  legal  or  equitable,  made  in  the  case, 
ascertain  the  sum  due,  and  enforce  its  finding  by  an  appro- 
priate decree.  The  same  principle  is  applicable  to  a  credit- 
or's bill  filed  to  marshal  assets,  and  distribute  the  estate  of  a 
decedent,  or  insolvent  corporation^  The  debts  may  be  evi- 
denced by  obligations  on  which  suits  at  law  could  only  be 
maintained.  But  a  court  of  chancery,  obtaining  jurisdiction 
to  marshal  assets,  is  authorized  to  ascertain  how  many  debts 
are  due,  to  whom  owing,  and  the  amount  of  each,  as  incident 
to  its  equity  jurisdiction  to  marshal  the  assets,  etc.  These 
examples  are  apropos  to  illustrate  the  case  in  hand. 

The  bill  to  foreclose  the  mortgage  iuvthis  case  gave  the 
court  jurisdiction  over  the  whole  subject-matter  of  the  litiga- 
tion, and  conferred  upon  it  authority  to  hear  and  determine 
aU  coUateral  issues  that  might  be  involved  in  the  controversy. 
The  court  had  power  to  appoint  a  receiver,  and  to  order  him 
to  operate  the  road ;  to  employ  operatives  and  fix  their  wages ; 
contract  for  the  carrying  of  freight  and  passengers ;  to  order 
payments  for  injury  due  to  freight ;  compensate  shippers  for 
damages  sustained  on  account  of  non-delivery  of  goods,  and 
make  reparation  to  persons  for  injuries  inflicted  by  the  negli- 
gent or  wrongful  action  of  its  servants ;  and  the  court  could, 
in  its  discretion,  in  order  to  a  just  discharge  of  its  duties,  call 
in  a  jury,  invoke  the  assistance  of  a  master,  or  take  such 
other  steps  for  a  judicial  ascertainment  of  the  facts  as  it  might 
regard  most  appropriate  in  the  particular  case.  Its  right  to 
proceed  in  this  way  has  been  recognized  and  followed  for  an 
indefinite  period.  It  may,  but  is  not  compelled,  to  call  a  jury. 
Whether  it  will  or  will  not  send  the  issues  to  a  jury  is  a  mat- 
ter resting  in  the  judicial  discretion  of  the  court.    A  court 
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ooold  not  well  operate  a  railroad  through  a  receiver  in  any 
other  -way.  The  remedy  is  cheap,  speedy,  efieotif  e,  and  jost. 
It  may,  however,  be  abused — so  may  any  other  judicial  power 
—but  the  protection  against  abuse,  in  laws  of  this  kind,  is  not 
to  be  found  in  an  appeal  to  a  jury,  but  in  an  appeal  to  the 
court  of  last  resort.  This  remedy  is  open  to  the  petitioner. 
If  injustice  shall  be  done  him  here  the  error  will  be  corrected 
by  the  supreme  court.  The  intervention  of  a  jury  is  not 
deemed  necessary  in  this  case,  and  the  petitioner's  motion 
for  one  will  be  denied. 


Thb  Uirioir  PAomo  Bulwat  Co.  v.  Thb  Bcbltkotoit  &  Mm- 

souBi  BivBB  Bailbois  Go.  in  Nebraska  and  thb 

Omaha  &  Bouthwbsteun  BAniSOAD  Go. 

iOirouit  Oowrt,  D.  Nebraika.    ,  1880.) 

1.  "Zumssan  Domaut— Rioht  of  Wat— Statb  LsoisLATioir.— The  rigbt 
of  wajr  of  the  Union  Paciflo  Railway  is  not  property  of  the  federal 
government  set  apart  for  its  own  public  use,  so  as  to  exempt  it  from 
the  operation  o(  a  law  of  the  state  of  Kebraska  respecting  the  cros*. 
ing  and  connecting  of  railroads,  and  the  condemnation  of  property 
for  those  purposes. 

S.  Samk— FosEiux  Railwat  CoRPORATioKB.r-8ection8  97  and  113  of  the 
General  Statutes  of  the  Btate  of  Kebraska,  respecting  the  crossing  and 
conaecting  of  railroads  and  the  condemnation  of  property  for  those 
purposes,  are  applicable  to  foreign  as  well  as  domestic  railway  cor- 
porations. 

S.  Bame— 7C0NOITRRBKOB  OF  Hajoritt  of  CoiooBBioiTBBa.— The  concur* 
rence  of  a  majority  of  commissioners  in  the  condemnation  of  a  right  of 
way,  in  the  exercise  of  the  power  of  eminent  domain,  is  a  publio 
matter,  within  the  meaning  of  the  rule  that,  when  authority  M  vested 
in  three  or  more  persons  to  determine  a  public  question  or  matter  of 
public  concern,  a  majority  have  power  to  decide,  provided  all  act  on 
the  matter. 

In  Equity.     Motion  to  dissolve  injimction. 
A.  J.  Poppleton,  for  complainant. 
J.  M.  Woolworth  and  T.  M.  Marqitette,  for  defendants. 
MoGbabt,  G.  J,    This  case  is  before  me  on  a  motion  to 
dissolve  the  injunction  heretofore  allowed  restraining  respond- 


Digitized  by 


Google 


V.  t.  BT.  00.  V.  B.  A  V.  B.  B.  00,  IN  NEB.  lOT 

ente  from  extending  their  railroad  track  across  thai  of  com- 
plainant. The  case  is  as  follows:  The  complainant  is  a 
corporation  created  by  and  organized  under  the  act  known  as 
the  Pacific  Railroad  Charter,  approved  July  1,  1862,  and 
acts  amondatory  thereof. 

The  defendants  are  corporations  organized  under  the  laws 
of  Nebraska.  The  complainant  owns  and  operates  the  Union 
Pacific  Railway,  extending  from  the  Missouri  river  westwardly 
across  the  state,  and  the  defendants  own  and  operate  a  line 
from  Omaha  to  Lincoln.  The  respondents,  desiring  to  extend 
their  track  across  that  of  the  complainant  for  the  purpose  of 
connecting  with  the  Omaha  &  Northern  Nebraska  Railway 
Company,  instituted  proceedings  under  the  law  of  Nebraska, 
in  the  proper  state  court,  for  the  purpose  of  assessing  the 
damages  accruing  to  the  complainant  on  account  of  the  cross- 
ing of  its  track,  and  also  for  the  further  purpose  of  designat- 
ing the  point  at  which  said  crossing  should  be  made  and  the 
manner  of  crossing.  The  statute  under  which  these  proceed- 
ii^  were  instituted  is  as  follows,  (section  113,  Gen.  St.  Neb. 

"Every  nulrpad  company  shall  have  power  to  cross,  inter- 
sect, join,  and  unite  its  railroad  with  any  other  railroad 
before  constructedj  at  any  point  on  its  route,  and  upon  the 
grounds  of  such  other  railroad  company,  with  the  necessary 
turnouts,  sidings,  and  switches,  and  other  conveniences,  in 
the  furtherance  of  the  objects  of  its  connections.  And  every 
company  whose  railroad  is,  or  shall  hereafter  be,  intersected 
by  any  new  railroad,  shall  unite  with  the  owners  of  such  new 
railroad  in  forming  such  intersections  and  connections,  and 
grant  the  facilities  aforesaid;  and  if  the  two  corporations 
cannot  agree  upon  the  amount  of  compensation  to  be  made 
therefor,  or  the  points  and  manner  of  such  crossings  and 
eomiections,  the  same  shall  be  ascertained  and  determined 
by  commissioners,  to  be  selected  as  provided  in  this  sub- 
division;" 

The  section  referred  to  as  regulating  the  proceedings  is 
section  97,  p.  191,  and  is  as  follows: 

"If  the  owner  of  any  real  estate,  over  which  said  railroad 
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corporation  may  desire  to  locate  their  road,  sball  refuse  to 
grant  the  right  of  way  through  his  or  her  premises,  the  pro- 
bate judge  of  the  county  in  which  said  real  estate  may  be 
situated,  as  provided  in  this  subdivision,   shall,  upon  the 
application  of  either  party,  direct  the  sheriff  of  said  county 
to  summon  six  disinterested  freeholders  of  said  county,  to  be 
selected  by  said  probate  judge,  and  not  interested  in  a  like 
question,  imless  a  smaller  number  is  agreed  upon  by  the 
parties,  whose  duty  it  shall  be  to  inspect  said  real  estate  and 
assess  the  damages  which  said  owner  will  sustain  by  the 
appropriation  of  his  land  to  the  use  of  said  railroad  corpora- 
tion, and  make  report  in  writing  to  the  probate  judge  of  said 
county,  who,  after  certifying  the  same  under  his  seal  of  office, 
shall  transmit  the  same  to  the  county  clerk  of  said  county  for 
record,  and  the  said  county  clerk  shall  file,  record,  and  index 
the  same  in  the  same  manner  as  is  provided  for  the  record  of 
deeds  in  this  state;  and  such  record  shall  have  the  like 
force  and  effect  as  the  record  of  deeds,  in  pursuance  of  the 
statute  in  such  case  made  and  provided.    And  if  said  cornp- 
ration  shall,  at  any  time  before  they^  enter  upon  said  real 
estate  for  the  purpose  of  constructing  said  road,  pay  to  said 
probate  judge,  for  the  use  of  said  owner,  the  sum  so  assessed 
and  returned  to  him  as  aforesaid,  they  shall  thereby  be  au- 
thorized to  construct  and  maintain  their  railroad  over  and 
across  said  premises;  provided,  that  either  party  may  have 
the  right  to  appeal  from  such  assessment  of  damages  to  the 
district  court  of  the  county  in  which  such  lands  are  situated, 
within  sixty  days  after  such  assessment;  and  in  case  of  such 
appeal  the  decision  and  finding  of  the  district  court  shall  be 
transmitted  by  the  clerk  thereof,  duly  certified,  to  the  county 
clerk,  to  be  filed  and  recorded,  as  hereinbefore  provided,  in 
his  office ;  but  such  appeal  shall  not  delay  the  prosecution  of 
the  work  on  said  railroad,  if  such  corporation  shall  first  pay 
or  deposit  with  said  probate  judge  the  amount  so  assessed  by 
said  freeholders;  and  in  no  case  sball  said  corporation  be 
liable  for  the  costs  of  such  appeal  unless  the  owner  of  such 
real  estate  shall  be  adjudged  entitled,  upon  the  appeal,  to  a 
ftreater  amount  of  damages  than  was  awarded  by  said  free* 
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holders.  The  company  shall,  in  all  cases,  pay  the  costs  of 
the  first  assessment ;  provided,  that  either  party  may  appeal 
from  the  decision  of  the  district  court  to  the  supreme  court  of 
the  state,  and  the  money  so  deposited  shall  remain  in  the 
hands  of  the  probate  judge  until  a  final  decision  be  had,  aub- 
ject  to  the  order  of  the  supreme  court." 

Commissioners  were  appointed  as  required  by  the  statutes, 
and,  after  being  qualified,  they  proceeded  in  the  perform- 
ance of  thUr  duties,  and  reported  as  follows : 

"That  said  crossing  shall  be  made  in  the  east  part  of  lot 
number  seven,  (7,)  in  block  number  one  hundred  and  fifty- 
six,  (156,)  in  the  city  of  Omaha,  as  shown  on  the  plat  marked 
Exhibit  A ;  that  the  manner  of  said  crossing  shall  be  at  an 
angle  of  fifty-eight  degrees  and  fifty-eight  seconds,  upon  a 
grade  even  with  that  of  the  Union  Pacific  Railway's  track 
at  that  point,  and  with  steel  templates  four  (i)  inches  in 
width,  with  two  and  a  half  (2J)  inches  width  of  head,  or 
whatever  is  necessary  to  make  a  good  and  safe  crossing  at 
that  point;  that  the  compensation  to  be  paid  to  the  Union 
Pacific  Railway  Company  for  such  crossing  shall  be  one 
thousand  dollars,  (f  1,000.)  AU  of  which  is  respectfully  sub- 
mitted. 

[Signed!  "Samuel  E.  Eooebs. 

"Gbo.  Smith. 
"Michael  Donotah. 
"Charles  Tubnbb." 

If  the  statute  is  applicable  to  this  case,  and  has  been  fol- 
lowed in  the  condemnation  proceedings,  the  complainant  is 
bound,  and  has  no  remedy  except  the  right  to  contest  the 
question  of  damages  on  appeal  to  the  district  court.  Counsel 
for  complainant  insists  that  the  proceedings  in  condemnation 
are  void  upon  several  grounds,  which  will  now  be  consid- 
ered. 

1.  It  is  claimed  that,  inasmuch  as  the  complainant's  fran- 
chise is  derived  from  the  United  States,  no  state  legislation 
is  valid  which  provides  for  condemning  the  right  of  way  for 
another  railroad  across  its  right  of  way  and  track. 

It  is  now  well  settled  that  the  right  of  eminent  domain  is  a 
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right  inberent  in  every  goTemment,  and  thai  it  belongs  alike 
to  the  states  and  to  thb  United  States.  Each,  within  its  own 
sphere  of  governmental  action,  may  exercise  it.  The  United 
States  V.  Chicago,  7  How.  185;  Kohl  v.  The  UniUd  States,  91 
U.  S.  867. 

Should  a  case  of  conflict  between  the  state  and  federal 
government  arise,  the  paramount  authority  of  the  United 
States  under  the  constitution  would,  of  course,  prevail.  Thus, 
if  the  United  States  has,  by  proper  proceedings,  ^ndemned 
and  taken  land  for  a  fort,  arsenal,  navy  yard  or  light-house, 
or  for  a  post-office,  custom-house  or  court-house,  it  would  not 
be  in  the  power  of  the  state,  in  the  exercise  of  its  right  of 
eminent  domain,  to  take  the  same  property.  But  the  present 
case  does  not  come  within  this  principle.  The  United  States 
has  never  condemned  the  right  of  way  of  the  Union  Pacific 
Eailway,  and  taken  it  for  its  own  use  for  public  purposes, 
within  the  meaning  of  the  rule  just  stated.  It  has  only 
chartered  that  company,  given  it  the  right  to  construct 
and  operate  a  railway,  and  granted  to  it  the  right  of  way 
over  public  lands  along  its  line,  together  with  the  tight  to  take 
private  property  for  the  same  purpose  upon  making  just  com-, 
pensation.  The  distinction  between  this  and  the  condemna- 
tion of  land  under  the  right  of  eminent  domain  for  national 
purposes,  is  too  plain  to  require  elaboration.  I  am  clearly 
of  the  opinion  that  the  right  of  way  of  the  Union  Pacific  Bail- 
way  is  not  property  of  the  federal  government  set  apart  for 
its  own  public  use,  so  as  to  exempt  it  from  the  operation  of 
the  law  of  the  state  of  Nebraska,  above  quoted,  respecting  the 
crossing  and  connecting  of  railroads,  and  the  condemnation 
of  property  for  those  purposes.  It  is  the  property  of  the  cor- 
poration acquired  under  a  law  of  the  United  States.  If, 
however,  it  were  conceded  to  be  the  land  of  the  United  States, 
unless  held  for  governmental  purposes,  it  would,  even  in  that 
case,  be  subject  to  the  state's  power  of  eminent  domain. 
Land  owned  by  the  United  States,  as  a  mere  proprietor,  and 
not  used  for  any  of  the  purposes  of  the  national  government, 
may  be  taken  by  the  state  for  public  use.  U.  S,  y.  BaUroad 
Bridge  Co.  6  McLean,  617. 
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It  has  been  held  by  the  supreme  court  of  the  United  States 
that  the  Paeifio  Bailroad  is  sabjeot  t6  state  taxation.  The 
Railroad  Company  t.  Peniaton,  18  Wall.  6.  It  was  insisted  in 
that  case  that  the  Pacific  Bailroad  was  created  by  congress 
for  pablic  and  national  purposes,  and  that,  like  a  national 
bank,  it  was  an  instrument  of  the  general  government,  and  not 
subject  to  state  jurisdiction  for  purposes  of  taxation.  But 
this  position  was  not  sustained.  It  is  difficult  to  see  upon 
what  principle  property  can  be  held  to  be  so  exclusively  within 
the  federal  jurisdiction  as  to  be  beyond  the  reach  of  the  state's 
power  of  eminent  domain,  and  yet  subject  to  state  taxation. 

2.  It  is  suggested  that  the  statute  under  consideration  was 
intended  to  apply  only  to  domestic  railway  corporations 
created  under  the  laws  of  the  state,  and  such  foreign  corpora- 
tions as  might  by  state  legislation  be  authorized  to  extend 
tbeii  roads  into  the  state.  Upon  this  point  it  is  only  neces- 
sary to  say  that  the  statute  in  terms  applies  to  "every  rail- 
road company,"  which  mast  be  held  to  mean  every  such  com- 
pany operating  a  railroad  within  the  state.  It  is  not  to  be 
presumed  that  it  was  intended  to  exempt  the  Union  Paeifio 
Bailway  from  the  operation  of  the  act,  since  to  do  so  would  be 
to  prohibit  the  crossing  of  its  line  by  other  roads,  and  thus  to 
prevent  the  operation  of  an  unbroken  line  of  railway  com- 
munication between  northern  and  southern  Nebraska. 

3.  It  is  insisted  that  the  award  of  the  commissioners  is 
void  because  only  four  of  the  six  commissioners  concurred  in 
and  signed  it,  although  they  all  took  part  in  the  proceedings 
and  deliberations.  The  law  upon  this  subject  is  that  where 
authority  is  vested  in  three  or  more  persons  to  determine  a 
public  question  or  matter  of  public  concern,  a  majority  havA 
power  to  decide,  provided  all  act  on  the  matter.  If  the  mat- 
ter be  one  of  private  concern  all  must  concur,  unless  provis- 
ion is  made  for  a  decision  by  a  less  number.  Schenek  v. 
Peajf,  1  Wool.  175, 187;  Young  v.  Buckingham,  5  Ohio,  (Ham- 
mond,) 486-490;  Ex  parte  Rogers,  7  Cow.  626,  and  note  a; 
Cruger  v.  Railroad  Co.  12  N.  Y.  190. 

That  the  condemnation  of  a  right  of  way  in  the  exercise  of 
the  power  of  eminent  domain  is  a  public  matter,  \rithin  tha 
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riile,  IB  not  only  dear,  under  the  aathorities,  bat  also  upon 
principle,  since  the  proceedings  can  be  jastified  only  upon  the 
ground  that  the  land  should  be  taken  for  public  use  and  for 
the  public  interest. 

The  motion  to  dissolve  the  injunction  is  sustained. 


In  THE  Matteb  op  Henrt  P.  Fabbow  and  John  8.  Biobt, 
claimants  of  the  office  of  United  States  Attor- 
ney for  the  Districts  of  Georgia. 

{Oir«ui$  Oourt,  JT.  D,  Georgia.    July  17, 1880.) 

1.  POWBB  OF  PBE8tDBa«T  TO  FiLL  VaOANCIKS  IK  OFPICK— ABt.  2,  |  2,  OF 

CoNSTrrnTioN — Rev.  St.  }  1769. — The  phrase  "  vacancies  which  may 
happen  during  the  recess  of  the  senate,"  found  in  section  2,  art.  2,  of 
tiie  constitution,  and  section  1769  of  the  Revised  Statutes  of  the 
United  States,  authorizing  the  president  to  fill  vacancies  in  office, 
means  "vacancies  that  may  happen  to  exist  during  the  recess  of  the 
senate." 

2.  Same— DiBTBioT  Attornit— Ret.  8t.  i  793.— Section  793  of  the  Re- 

vi.ied  Statutes  of  the  United  States,  providing  that,  "  in  case  of  a  va- 
cancy in  the  office  of  district  attorney  or  marshal  within  any  circuit, 
the  circuit  justice  of  such  circuit  may  fill  the  same,  and  the  person 
appointed  by  him  shall  serve  until  an  appointment  is  made  by  the 
president,  and  no  longer,"  does  not  oust  the  power  of  the  president 
to  appoint  under  section  2,  art.  2,  of  the  constitution,  and  section  1769 
of  the  Revised  Statutes  of  the  United  States,  but  merely  authorizes 
the  circuit  justice  to  fill  the  vacancy  until  the  president  shall  act. 

The  parties  to  this  controversy  agreed  mth  each  other  to 
submit  the  same  to  the  court  without  pleadings,  and  upon 
the  following  agreed  statement  of  facts : 

Henry  P.  Farrow  held  the  office  by  appointment  of  the 
president,  with  the  advice  and  consent  of  the  senate,  for  a 
term  which  expired  April  19,  1880,  during  the  session  of  the 
senate.  On  the  twenty-third  day  of  April,  1880,  Mr.  J\istioe 
Bradley,  circuit  justice  for  the  fifth  circuit,  appointed  Mr. 
Farrow  to  the  office,  under  the  provisions  of  section  798  of 
the  Beviaed  Statutes  of  the  United  States,  which  appointment 
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Mr.  Farrow  accepted.  He  qualified  ondiar  it,  and  now  claims 
the  office  under  it. 

The  president,  on  the day  of  May,  1880,  nominated 

John  S.  Bigby  to  the  senate  for  the  office.  The  senate  ad- 
joarned  on  the  sixteenth  day  of  June,  without  acting  on  this 
nomination.  On  the  sixth  day  of  July,  1880^  daring  the 
recess  of  the  senate,  the  president  issued  a  oommission  to 
Mr.  Bigby  for  the  office,  which  he  accepted.  On  the  twelfth 
day  of  July,  1880,  he  qaalifLed  under  this  commission,  and 
now  claims  the  office  under  it.     The  senate  is  still  in  recess. 

The  order  of  Mr.  Justice  Bradley,  appointing  Mr.  Farrow^ 
and  the  president's  commission  to  Mr.  Bigby,  ara  before  the 
court  as  parts  of  this  statement,  and  also  their  oaths  of  office. 

It  was  agreed  that  the  foregoing  statement  should  go  before 
the  court  in  lieu  of  pleadings  and  evidence,  and  that  the  court 
should  thereon  decide  which  of  the  claimants  was  entitled  to 
the  office. 

Amos  T.  Akerman,  for  Henry  P.  Farrow. 

William  H.  Smith,  for  John  S.  Bigby. 

Woods,  G.  J.  It  is  claimed  by  counsel  for  Farrow  that  the 
appointment  by  the  president  of  Bigby  was,  under  the  facts 
of  the  case,  beyond  his  constitutional  power,  and  he  cites  the 
third  paragraph  of  section  2,  article  2,  of  the  constitution  of 
the  United  States,  which  declares :  "The  president  shall  have 
power  to  fill  up  all  vacancies  that  may  happen  during  the 
recess  of  the  senate,  by  granting  commissions,  which  shall 
expire  at  the  end  of  their  next  session. "  He  also  relies  upon 
section  1769,  U.  S.  Bevised  Statutes,  which  declares:  "The 
president  is  authorized  to  fill  all  vacancies  which  may  happen 
during  the  recess  of  the  senate,  by  reason  of  death  or  resig- 
nation or  expiration  of  term  of  office,  granting  commissions 
which  shall  expire  at  the  end  of  their  next  session  there? 
after."  The  contention  is  that  the  vacancy  in  the  office  of 
district  attorney,  which  the  president  has  undertaken  to  fill 
|by  the  appointment  of  Bigby,  did  not  happen  during  the 
recess  of  the.  senate,  and  therefore  the  power  to  fill  it  does 
not  reside  in  the  president. 
i    On  the  other  hand  it  is  claimed  that  the  phrase  "vacanoiea 
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that  may  happen  daring  the  recess  of  the  senate,"  when  prop- 
erly  ooustraed,  means  "vacancies  which  may  happen  td  exist 
during  the  recess  of  the  senate."  In  support  of  this  latter 
view  the  practice  of  the  executive  department  of  the  govern- 
ment  for  nearly  60  years  is  invoked,  and  the  concorring  opin- 
ions of  10  of  ^he  distinguished  jurists  who  have  filled  the  office 
of  attorney  general  of  the  United  States  are  cited. 

The  first  opinion  given  upon  this  point  is  that  of  Mr.  Will- 
iam Wirt,  attorney  general  under  President  Monroe,  (1  Op. 
631,)  in  which  he  argues  for  the  construction  claimed  in  sup- 
port of  the  president's  action  in  this  case.  He  says:  "In 
reason,  it  seems  to  me  perfectly  immaterial  when  the  vacancy 
first  arose,  for,  whether  it  arose  during  the  session  of  the 
senate  or  during  their  recess,  it  equally  requires  to  be  filled. 
The  constitution  does  not  look  to  the  moment  of  the  origin  of 
the  vacancy,  but  to  the  state  of  things  at  the  point  of  time 
at  which  the  president  is  called  on  to  act.  Is  the  senate  in 
session  ?  Then  he  must  make  a  nomination  to  that  body.  Is 
it  in  recess  ?  Then  the  president  must  fill  the  vacancy  by  a 
temporary  commission.  This  seems  to  me  the  only  construc- 
tion of  the  constitution  which  is  compatible  with  its  spirit, 
reason,  and  purpose,  while  at  the  same  time  it  offers  no  vio- 
lence to  its  language,  and  these  are,  I  think,  the  governing 
points  to  which  all  sound  construction  looks." 

This  opinion  of  Attorney  Greneral  Wirt  was  concurred  in 
by  Mr.  Roger  B.  Taney,  attorney  general  under  President 
Jackson.  See  his  opinion  dated  July  19,  1832,  (2  Op.  525.) 
Mr.  Taney  says,  in  construing  that  clause  of  the  constitution 
under  consideration :  "It  was  intended  to  provide  for  those 
vacancies  which  might  arise  from  accident,  and  the  contin- 
gencies to  which  human  affairs  must  always  be  liable;  and 
if  it  falls  out  that  from  death,  inadvertence,  or  mistake,  an 
office  required  by  law  to  be  filled  is,  in  recess,  found  to  be 
vacant,  then  a  vacancy  has  happened  during  the  recess  and 
the  president  may  fill  it.  This  appears  to  be  the  common 
sense  and  the  natural  import  of  the  words  used.  They  mean 
the  same  thing  as  if  the  constitution  had  said  *if  there  hap- 
pen to  be  any  vacancies  during  the  recess.' " 
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It  IB  not  neoessary  to  qnote  from  tlie  opinions  npon  this 
qnestion  of  the  other  distingaished  jtuists  who  have  Med  the 
office  of  attorney  general.    I  simply  refer  to  them.    They  are 
the  opinions  of  Mr.  Hugh  S.  Legare,  dated  October  22, 1841, 
(3  Op.  673;)  of  Mr.  John  Y.  Mason,  dated  August  10,  1846, 
(4  Op.  523  j)  of  Mr.  Caleb  Gushing,  dated  May  25,  1855,  (7 
Op.  186;)  of  Mr.  Edward  Bates,  dated  October  15,  1862,  (10 
Op.  356;)  of  Mr.  James  Speed,  dated  Marob  25,  1865,  (11 
Op.  179;)  of  Mr.  Henry  Stanberry,  dated  August  30,  1866, 
(12  Op.  32;)  and  of  Mr.  William  M.  Erarts,  dated  August  17, 
1868,  (12  Op.  449.)     I  also  refer  to  the  well-oonsidered  and 
eonclusive  opinion  of  the  present  attorney  general,  Mr.  Devens. 
These  opinions  exhaust  all  that  can  be  said  on  the  subject. 
They  were  rendered  upon  the  call  of  the  executive  depart* 
ment,  and  under  the  obligation  of  the  oath  of, office,  and  are 
entitled  to  the  highest  consideration.    In  his  opinion  Mr. 
Bates  says  the  power  to  fill  vacancies  which  occur  during  the 
recess  has  been  sanctioned,  so  far  as  he  knows  and  believes, 
by  the  unbroken  acquiescence  of  the  senate.     It  is  true,  indi- 
vidual members  of  the  senate  have  disputed  the  power,  but 
not  the  senate  itself.     Congress  has  recognized  the  power  by 
section  2  of  the  act  of  February  9,  1868,  (Rev.  St.  §  1761,) 
which  declares :  "No  money  shall  be  paid  from  the  treasury 
as  salary  to  any  person  appointed,  during  the  recess  of  the 
senate,  to  fill  a  vacancy  in  any  existing  office,  if  the  vacancy 
existed  while  the  senate  was  in  session,  and  was  by  law  re« 
quired  to  be  filled  by  and  with  the  advice  and  consent  of  the- 
senate, until  such  appointee  has  been  confirmed  by  the  senate." 
The  only  authority  relied  on  to  support  the  other  view  is 
the  ease  decided  by  the  late  Judge  Cadwallader,  the  learned 
and  able  United  States  district  judge  for  the  eastern  district 
of  Pennsylvania.     It  is  no  disparagement  to  Judge  Cadwal- 
lader to  say  that  his  opinion,  unsupported  by  any  other,  ought 
sot  to  be  held  to  outweigh  the  authority  of  the  great  number 
which  are  cited  in  support  of  the  opposite  view,  and  of  the 
practice  of  the  executive  department  for  nearly  60  years,  the 
acquiescence  of  the  senate  therein,  and  the  recognition  of  the 
power  olaimed  by  both  houses  of  congress.    I  therefore  shall 
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hold  that  the  president  had  constitational  power  to  make  the 
appointment  of  Bigby,  notwithstanding  the  fact  that  the  va- 
cancy filled  by  his  appointment  first  happened  when  the  sen« 
ate  was  in  session. 

The  point,  however,  n:ost  strenuously  urged  in  behalf  of 
Farrow  is  that,  the  circuit  justice  having  appointed  him  to  fill 
the  vacancy  occasioned  by  the  expiration  of  his  own  term  of 
office,- there  was  no  vacancy  to  fiU,  and  the  president  could  not, 
therefore,  appoint  Bigby  to  fill  a  vacancy  which  did  not  exist. 
This  claim  brings  up  for  consideration  the  proper  construc- 
tion of  section  793,  U.  S.  Revised  Statutes.  That  section 
provides :  "In  case  of  a  vacancy  in  the  office  of  district  attor- 
ney, or  marshal,  within  any  circuit,  the  circuit  justice  of  such 
circuit  may  fill  the  same,  and  the  person  appointed  by  him 
shall  serve  un^  an  appointment  is  made  by  the  president, 
and  the  appointee  is  duly  qualified,  and  no  longer." 

The  result  of  this  claim  is  that  an  appointment  made  by 
the  circuit  justice  takes  away  the  power  of  the  president  to 
appoint.  In  other  words,  that  the  power  conferred  by  this 
section  is  precisely  the  same,  in  all  respects,  as  that  conferred, 
on  the  president  by  the  third  clause  of, section  2,  art.  2,  of 
the  constitution,  and  section  1769,  U.  8.  Eevised  Statutes, 
supra.  That  is  to  say  that  congress  has  given  the  president 
and  the  circuit  justice  the  power  to  fill  the  same  office  at  the 
same  time,  and  that  the  appointee  holds  for  the  same  length 
of  time  under  the  appointment  of  either;  that  whether  the 
appointment  is  to  be  made  by  the  president  or  the  circuit  jus- 
tice depends  on  which  is  swifter  to  act;  that  the  power  to 
appoint  depends  on  the  result  of  a  scramble  between  the 
president  of  the  United  States  and  a  justice  of  the  supreme 
court.  Such,  it  seems  to  me,  could  not  have  been  the  pur- 
pose of  congress  in  enacting  section  793.  A  glance  at  the 
section  shows  its  object.  It  was  not  to  enable  the  circuit 
justice  to  oust  the  power  of  the  president  to  appoint,  but  to 
authorize  him  to  fill  the  vacancy  until  the  president  should 
act,  and  no  longer.  The  section  expressly  declares  the  term 
for  which  the  appointee  of  the  circuit  justice  shall  serve, 
namely,  until  an  appointment  is  made  by  the  president.    As 
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soon  as  ench  appointment  is  made  his  term  under  the  circuit 
JDstice  ends,  and  there  is  a  vacancy  in  the  office,  ^vhich  is 
simultaneonsly  filled  by  the  appointment  which  clreates  it. 
To  say  that  the  power  given  the  circuit  justice,  to  M  a  va- 
cancy until  the  president  appoints,  precludes  the  president 
from  making  the  appointment,  is,  it  seems  to  me,  a  very  un- 
warranted construction  of  the  statute.  The  meaning  is  clear. 
No  paraphrase  can  make  it  clearer.  The  circuit  justice  may 
fill  the  vacancy,  and  the  appointee  holds  under  him  until  the 
president  appoints  the  same  or  some  other  person.  The  term 
under  the  circuit  justioe  then  ceases,  and  the  appointee  holds, 
from  that  time  on,  under  the  appointment  of  the  president. 
My  conclusion  is,  therefore,  that,  upon  the  agreed  facts,  the 
term  of  Farrow,  under  the  appointment  of  the  circuit  justice, 
ended  as  soon  as  the  president  appointed  Bigby  and  he  was 
duly  qaalified,  and  that  Bigby  is  entitled  to  the  possession  of 
the  office. 


State  v.  Pobt  and  others. 

{Circuit  Court,  If.  D.  Georgia.    July,  1880.) 

1.  Rekotax. — Cbiminai,  Prosecution — Rev.  St.  ♦  643. — A  criminal  pros- 

ecuiion  is  commenced,  within  the  meaning  of  section  643  of  the  Be^ 
vised  Statutes,  relating  to  the  removal  of  such  prosecution  from  a 
state  to  a  federal  court,  as  soon  as  a  warrant  has  been  issued. 

2.  Court — Justice  of  the  Peace — Constitution  of  Georgia,  Art.  6, 

J  1. — Under  the  constitution  of  the  state  of  Georgia  (art.  6,  J  1)  a  jus- 
tice of  the  peace  is  an  officer  clothed  with  judicial  powers,  when  act- 
ing in  his  Judicial  capacity,  and  within  his  jurisdiction  is,  to  all  intents 
and  purposes,  a  court,  before  whom  a  criminal  prosecution  can  be  law- 
fully commenced. 

Petition  for  Bemoval. 

On  the  second  day  of  July,  1880,  an  affidavit  was  made  by 
Mary  £.  Jones  before  John  B.  Suttles,  Jr.,  a  justice  of  the 
peace  of  Campbell  county,  Georgia,  charging  that  on  June 
24th  last,  at  said  county,  the  defendant,  A.  W.  Port,  and  12 
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others,  did  oommit  the  offenoe  of  mtirder  npon  the  person  of 
William  A.  Jones.  The  affiant  declared  also  that  her  affida- 
vit was  made  that  a  warrant  might  issue  for  the  arrest  of  the 
aocused  persons.  Thereupon  the  justice  issued  a  warrant  for 
the  arrest  of  the  parties  charged  in  the  affidavit,  directed  to 
any  sheriff,  deputy  sheriff,  coroner,  constable,  or  marshal  of 
the  state  of  Georgia. 

The  warrant  came  to  the  hands  of  H.  L.  Collier,  deputy 
sheriff  of  Fulton  county,  Georgia,  within  whose  limits  the 
accused  resided.  On  July  7th  Collier  arrested  and  took  into 
custody  Port  and  nine  others  of  the  accused,  and  made  a 
return  to  that  effect  upon  the  warrant  on  July  Idth,  and  be- 
fore  they  had  been  taken  before  the  justice  of  the  peace  who 
issued  the  warrant  against  them. 

Fort  and  the  other  parties  arrested,  being  in  custody  of  the 
sheriff  of  Fulton  county,  filed  their  petitions,  under  oath,  in 
the  United  States  circuit  court  for  the  northern  district  of 
Georgia,  of  which  Campbell  county  forms  a  part,  in  which 
they  alleged  the  making  of  tl^e  affidavit,  the  issuing  of  the 
warrant,  and  their  arrest  thereunder,  as  above  set  forth,  and 
prayed  for  the  removal  to  said  cburt  of  the  prosecution  which 
they  alleged  had  been  commenced  against  them.  Their  peti- 
tion stated  the  grounds  on  which  the  removal  was  asked,  as 
follows : 

"At  the  time  the  alleged  killing  oocurrred  they  and  all  of 
them  were  officers  appointed  under  and  acting  by  authority 
of  the  internal  revenue  laws  of  the  United  States ;  that  they 
were  'deputy  collectors'  of  internal  revenue  in  and  for  the 
second  collection  district  of  Georgia,  which  said  collection 
district  includes  said  county  of  Campbell,  and  that  each  of 
the  petitioners  was  then  and  there  acting  under  color  of  said 
office  and  of  said  internal  revenue  laws,  and  that  the  act,  /or 
the  alleged  commission  of  which  said  affidavit  was  made  and 
said  warrant  of  arrest  was  issued,  was  done,  if  done  at  all,  in 
their  own  necessary  self-defence,  and  while  engaged  in  the 
discharge  of  their  duties  as  deputy  collectors  of  internal  rev- 
enue as  aforesaid,  and  while  acting  under  authority  of  said 
internal  revenue  laws  of  the  United  States  as  aforesaid ;  that 
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vhat  they  did  was  done  tinder  and  by  right  of  their  said 
offiee;  that  it  was  their  daty  to  seize  illicit  distilleries  and. 
the  appatetas  used  for  the  nnlawfol  distillation  of  spirits, 
and  that  whOe  attempting  to  seize  such  distilleries  as  afore- 
said, in  said  collection  district  and  said  northern  district  of 
Georgia,  and  having  engaged  in  such  attempt  to  seize  said 
distilleries,  under  and  hy  authority  of  the  revenue  laws  of 
the  United  States,  as  such  deputy  collectors  aforesaid,  they 
vren  assaulted  and  fired  upon  with  guns  and  other  deadly 
weapons  by  a  number  of  armed  men,  and  that,  in  defence  of 
their  own  lives,  they  returned  the  fire  of  their  assailants, 
which  is  the  alleged  murder  mentioned  in  said  affidavit  and 
warrant  of  arrest;  and  petitioners  aver  and  say  that  said 
criminal  prosecution  was  commenced  against  them  in  said 
state  court  for  alleged' acts  which  were  done,  if  done  at  all, 
as  officers  appointed  under  and  acting  by  authority  of  the 
internal  revenue  laws  of  the  United  States,  and  against  them 
as  officers  acting  under  and  by  authority  of  officers  appointed 
under  and  acting  by  authority  of  the  internal  revenue  laws 
of  the  United  States,  and  on  account  of  acts  done  under  color 
of  their  said  office  and  under  color  of  the  internal  revenue 
laws  of  the  United  States,  and  oi}  account  of  the  right,  title, 
and  authority  claimed  by  petitioners  under  the  internal  reve- 
nue laws  of  the  United  States." 

Upon  this  petition  for  removal  the  case  came  on  for  hear- 
ing before  the  United  States  circuit  court  for  the  northern 
district  of  Georgia,  which  was  in  session. 

S.  A.  DameU,  Ass't  Dist.  Att'y,  John  L.  Hoplant,  John  8, 
Bigby  and  Oeorge  S.  Thomas,  for  petitioners. 

S.  B.  Spencer,  contra. 

Woods,  C.  J.  It  is  conceded  that  the  petition  for  removal 
contains  all  the  averments  necessary  to  be  made,  under  sec- 
tion 643  of  the  United  States  Bevised  Statutes,  for  the  re- 
moval of  a  criminal  prosecution  from  a  state  to  the  federal 
court. 

Heretofore  the  constitntionality  of  the  act  under  which  this 
removal  is  sought  has  been  vigorously  assailed  in  this  court. 
That  question,  however,  has  been  definitely  settled  in  favor  of 
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the  ooQBtitationalitj  of  the  act  by.  the  recent  deeision  of  ths 
sopreme  court  of  the  United  States  in  the  case  of  the  StaUi 
qf  Tennesiu  v.  Davis,  100  U.  S.  257. 

The  question  which  has  been  mainly  discussed  by  counsel 
is  whether,  under  the  facts  of  this  case,  it  can  be  held  that  a 
criminal  prosecution  against  the  accused  has  been  commenced 
in  a  court  of  the  state,  within  the  meaning  of  section  643  of 
the  Revised  Statutes  of  the  United  States.  Leaving  oat  that 
portion  of  the  section  which  does  not  apply  to  this  case  it 
reads  as  follows :  "When  any  *  •  criminal  prosecution 
is  commenced  in  any  court  of  a  state  against  any  officer  ap* 
pointed  under  or  acting  by  authority  of  any  revenue  law  of 
the  United  States  now  or  hereafter  enacted,  or  against  any 
person  acting  under  or  by  authority  of  any  such  officer,  on 
account  of  any  act  done  under  color  of  his  office  or  of  any 
such  law,  or  on  account  of  any  right,  title,  or  authority  claimed 
by  such  officer  or  other  person  under  such  law,  *  •  the 
said  prosecution  may,  at  any  time  before  the  trial  or  final 
hearing  thereof,  be  removed  for  trial  into  the  oircuit  court 
next  to  be  holden  in  the  district  where  the  same  is  pending, 
upon  the  petition  of  such  defendant  to  such  circuit  court. " 

Upon  the  filing  of  the  petition  setting  out  the  facts,  and 
Terified  and  certified  as  if  quired  by  law,  "the  cause  shall, 
thereupon,  be  entered  on  the  docket  of  the  circuit  court,  and 
shall  proceed  as  a  cause  originally  commenced  in  said  court. 

•  •  When  the  suit  is  commenced  by  capiat,  or  by  any 
other  similar  form  of  proceeding  by  which  a  personal  arrest 
is  ordered,  the  clerk  shall  issue  a  writ  of  habeas  corpus  cum 
causa,  a  duplicate  of  which  shall  be  delivered  to  the  clerk 
of  the  state  court,  or  left  at  his  office  by  the  marshal  of  the 
district,  *  *  and  thereupon  it  shaU  be  the  duty  of  the 
state  court  to  stay  all  further  proceedings  in  the  cause,  and 
the  suit  or  prosecution,  upon  the  delivery  of  such  process,     * 

*  shall  be  held  to  be  removed  to  the  circuit  court,  and 
any  farther  proceedings,  trial,  or  judgment  therein  in  the 
state  court  shall  be  void." 

The  first  question  for  decision  under  this  statute  is,  has  a 
criminal  prosecution  been  commenced  against  these  petition* 
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era?  It  is  insisted  by  oounsel  for  the  state  of  Georgia  that  a 
criminal  prosecntion  cannot  be  considered  as  commenced 
nntil  indictment  found.  I  have  been  able  to  discover  no  solid 
ground  for  this  claim.  An  affidavit  charging  the  defendants 
with  the  crime  of  murder  has  been  made  and  filed  by  a  com- 
petent person  before  a  judicial  officer  competent  to  act.  The 
law  makes  it  his  dnty  to  consider  the  affidavit,  and  to  deter' 
mine  whether  its  averments  make  it  incumbent  on  him  to  issue 
a  warrant  for  the  arrest  of  the  parties  accused.  He  has  per- 
formed that  duty  and  decided  judicially  that  a  warrant  should 
issue.  He  has  accordingly  issued  his  warrant  and  directed  it. 
to  the  proper  officers,  requiring  them  to  arrest  the  parties 
named  therein.  This  warrant  has  come  to  the  hands  of  the 
jsheriff  of  Fulton  county,  who,  in  obedience  to  its  mandate, 
has  arrested  and  taken  into  custody,  and  for  six  days  has  held 
in  custody,  and  deprived  of  their  liberty  these  defendants.  To 
be  able  to  say  to  them,  when  -they  apply  for  the  removal  of 
this  prosecution,  that  their  petition  must  be  denied  because 
no  prosecution  has  been  commenced  against  them,  the  court 
must  shut  its  eyes  to  the  conceded  facts  in  the  case.  It 
would  be  hard  to  convince  a  man  who  was  taken  away  from 
his  business  and  family,  and  held  in  custody  by  a  sheriff  on  a 
lawful  warrant  for  his  arrest,  duly  issued  by  a  judicial  officer 
upon  an  affidavit  duly  made  before  him,  charging  him  with  an 
•offence  against  the  criminal  laws  of  the  state,  that  no  crim- 
inal prosecution  had  been  commenced  against  him. 

There  is  nothing  in  the  words  of  section  648,  or  in  its  pur- 
pose, to  warrant  such  an  idea.  Its  object  is  to  take  from  the 
state  courts  jurisdiction  of  all  oases  that  fall  within  its  terms 
AS  soon  as  they  are  commenced. 

Now,  when  is  a  criminal  prosecution  commenced?  Obvi- 
ously as  soon  as  the  warrant  is  issued.  It  has  been  so  held 
in  the  case  of  Queen  t.  Brooks  and  Oibson,  1  Denison,  217, 
(5  British  Crown  Cases,  222.)  This  was  an  indictment  upon 
9  Geo.  IV.  c.  69.  By  the  fonrth  section  of  the  statute  it  was 
declared :  "The  prosecution  for  every  offence  punishable  by 
indictment,  by  virtue  of  that  act,  shall  be  commenced  within 
t-welve  calendar  months  after  the  commission  of  the  offence." 


Digitized  by 


Google 


129  fEPM&AXi.  BQFOSTBB. 

The  offence  was  dommitied  Deoember  4, 1845.  The  infor* 
mation  before  justices  and  warrant  were  on  December  19« 
1845.  Brooks  was  apprehended  September  5,  1846,  and 
Gibson  October  21,  1846.  The  indictment  was  preferred 
April  6,  1847.  The  question  was  reserved  for  the  opinioa 
of  the  judges  whether  the  prosecution  was  commenced  ia 
time.  They  all  concurred  in  holding  that  the  proseoution. 
was  commenced  within  12  calendar  months  after  the  oom> 
mission  of  the  offence.  To  the  same  effect  see  1  East,  P.  G, 
186;  Rex  v.  Wallace,  R.  &  E.  C.  0,  369;  and  Rex  t.  PhiUipa, 
RtieseU  <6  Ryan,  369,  (1  British  Crown  Cases,  369.) 

The  difficulties  and  embarrassments  which  would  arise  in 
this  court  in  the  future  progress  of  the  case,  if  it  should  now 
be  remoTed,  have  been  urged  by  counsel  for  the  state  of 
Georgia  as  an  argument  against  the  view  above  taken.  The 
same  argument  has  been  before  used  in  this  court  against  the 
removal  of  a  criminal  prosecution  from  a  state  court  to  this 
court  after  indictment  found. 

It  was  urged  that  the  statute  did  not  authorize  such  re* 
moval  on  account  here  of  the  difficulties  and  incongruities 
which  would  arise  in  a  trial  in  this  court  of  an  offence  against 
the  laws  of  the  state.  That  argument  did  not  prevail,  and 
an  indictment  for  murder,  removed  from  the  state  courts,  was 
tried  in  this  court.     Georgia  y.  O'Orady,  3  Woods,  469. 

No  insuperable  difficulties  were  encountered  in  the  case, 
and  none,  it  is  fair  to  presume,  will  be  in  this.  No  reason  is 
perceived  why  an  indictment  for  an  offence  against  the  laws 
of  Georgia  may  not  be  found  by  a  grand  jury  of  this  court  in 
the  case  of  a  prosecution  removed  from  the  state  court.  The 
difficulties  in  the  way  of  such  an  indictment,  and  the  subse-. 
quent  trial  of  it,  are,  in  my  judgment,  imaginary.  But,  if 
they  were  real,  it  would  be  no  answer  to  the  petitions  for 
removal.  In  the  case  of  The  State  of  Tenneatee  Y.  Davit, 
supra,  the  supreme  court  says :  "Whether  there  is  any  mode 
and  manner  of  procedure  in  the  trial  prescribed  by  the  act  of 
congress  is  totally  immaterial  to  the  inquiry  whether  the  case 
is  removable,  and  this  question  could  hardly  have  arisen 
upon  a  motion  to  remand  the  case.    The  imaginary  difficul* 
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ties  and  incongniities  supposed  to  be  in  the  way  of  trying  in 
the  circuit  court  an  indictment  for  an  alleged  offence  against 
the  peace  and  dignity  of  a  state,  if  they  were  real,  would  be 
for  the  consideration  of  congress.     Bat  they  are  unreal." 

All  this  applies  to  proceedings  in  critninal  practice  so  re- 
moved, no  matter  at  what  stage  of  the  prosecution  -  the 
removal  may  be  made.  My  conclusion  is,  therefore,  that 
when  this  petition  for  removal  was  filed,  on  July  18th,  a 
criminal  prosecution  had  been  commenced  against  the  de- 
fendants. But  it  is  insisted  that,  if  there  was  a  criminal 
prosecution  commenced,  it  was  not  commenced  in  a  court  of 
the  state.  The  contention  is  that  the  proceedings  of  John  B. 
Battles,  Jr.,  justice  of  the  peace,  in  taking  the  affidavit  of 
Mary  E.  Jones,  and  filing  it,  and  issuing  his  warrant  of  ar- 
rest thereon,  were  not  proceedings  in  a  court.  It  is  obvious 
to  remark  that,  if  a.  criminal  prosecution  had  been  commenced 
at  all,  it  must  necessarily  have  been  commenced  in  a  court. 
The  constitution  of  Georgia,  art.  6,  §  1,  declares :  "The  judi- 
cial powers  of  this  state  shall  be  vested  in  the  supreme  court, 
superior  courts,  courts  of  ordinary,  and  justices  of  the  peace," 
etc. 

A  justice  of  the  peace  is,  therefore,  an  officer,  clothed  with 
judicial  powers,  when  acting  in  his  judicial  capacity,  and  within 
his  jurisdiGtion  he  is,  to  all  Latent  and  purposes,  a  court.  In 
receiving  the  affidavit  of  Mary  M.  Jones,  and  deciding  that  it 
sufficiently  charged  a  crime  against  the  laws  of  the  state  and 
authorized  the  issuance  of  a  warrant,  he  acted  judicially.  Els 
proceedings  in  the  matter  were  the  proceedings  of  a  court, 
having  jurisdiction  to  do  everything  that  was  done.  By  the 
Code  of  Georgia  a  justice  of  the  peace,  while  sitting  as  a 
committing  magistrate,  is  recognized  as  a  court.  Section 
4730  declares :  "Any  judge  *  *  •  or  justice  of  the  peace 
may  hold  a  court  of  inquiry  to  examine  into  any  accusation 
against  any  person  legally  arrestfed  and  brought  before  him." 

This  prosecution  had  progressed  so  far  before  the  filing  of 
the  petition  for  removal  that  the  very  next  step  would  have 
been  the  holding  of  a  court  of  inquiry  by  the  justice  of  the 
veaoe.     The  prosecution  was  pending  before  him  for  that 
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very  purpose  and'  no  other.  At  this  stage  of  the  case  this 
petition  was  interposed,  and  this  court  invoked  to  take  the 
next  judicial  step  in  the  prosecution.  Does  the  claim  that 
there  was  no  court  in  which  the  prosecution  was  pending 
stand  on  any  solid  ground?    In  my  judgment,  clearly  not. 

My  conclusion  is,  therefore,  that  when  this  petition  was 
filed  it  asked  for  the  removal  of  a  criminal  prosecution  which 
had  been  commenced  against  the  petitioners  in  a  court,  of  the 
state  of  Georgia;  and,  as  the  petition  sets  out  all  the  other 
facts  necessary  under  section  643  of  the  Revised  Statutes  to 
justify  a  removal  of  a  criminal  prosecution  from  a  state  to  a 
federal  court,  that  the  filing  of  the  petition  and  the  service 
on  the  state  court  of  a  duplicate  of  the  writ  of  habeas  corpus 
cum  causa,  ipso  facto,  removes  the  prosecution  to  this  court. 


State  v.  Port  and  others. 
(Cirouit  Court,  N.  D.  Oeorgia.    July,  1880.) 

1.  MUBDEB— BXSISTANOB  TO   REVENTTB   OFFICEBB — POWEB  TO   ABBESI — 

Right  of  Seu'-Dkhenoe — Abvbbt  Withoxit  Wabbant. 

Preliminary  examination  upon  the  charge  of  murder. 

S.  B.  Spencer,  for  the  State 

A.  S.  Darnell,  Ass't  Dist.  Att'y,  John  L.  Hopkins,  J.  S. 
Bigby  and  Geo.  S.  Thomas,  for  defendants. 

Woods,  C.  J.  The  defendants,  thirteen  in  number,  were 
charged  with  the  murder  of  William  A.  Jones,  on  June  24th 
last,  near  Red  Oak  station,  in  Campbell  county,  in  this  state. 
An  affidavit,  charging  them  with  this  crime,  was  made  by 
one  Mary  E.  Jones,  before  John  B.  Suttles,  a  justice  of  the 
peace  of  Campbell  county,  who  thereupon  issued  a  warrant 
for  the  arrest  of  the  defendants.  By  the  authority  of  this 
warrant  they  were  taken  into  custody  by  the  sheriff  of  Fulton 
county,  within  whose  limits  they  were  fotmd.  The  defend- 
ants thereupon  filed  their  petition  for  a  removal  of  the  prose- 
cution against  them  to  this  court,  under  section  643  of  the 
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Beviaed  SiaiatoB  d  the  Uoited  States.  After  fall  sigameut 
an  order  for  removal  tras  made.  The  cause  now  comes  op  for 
a  preliminary  examination  of  the  charge  against  the  accused, 
the  question  being  whether  they  should  be  held  to  answer  the 
accusatioa  against  them  at  the  next  term  of  this  court,  or  be 
discharged. 

The  reply  of  the  defendants  to  the  charge  made  against 
them  is  set  forth  in  their  petition  for  the  removal  of  the 
cause  to  this  court,  and  is  relied  on  at  this  hearing.  It  is  as 
follows :  "At  the  time  the  alleged  killing  occurred  they  and 
all  of  them  were  officers  appointed  under  and  acting  by  author- 
ity of  the  internal  revenue  laws  of  the  United  States ;  that 
they  were  deputy  collectors  of  internal  revenue  in  and  for  the 
second  collection  district  of  Georgia,  which  said  collection  dis> 
trict  includes  said  county  of  Campbell,  and  that  each  of  your 
petitioners  were  there,  and  then  and  there,  acting  under  color 
of  s&id  office  and  of  said  internal  revenue  laws,  and  that  the 
act  for  the  alleged  commission  of  which  said  affidavit  was 
made,  and  said  warrant  of  arrest  was  issued,  was  performed, 
if  performed  at  all,  in  their  own  necessary  self-defence,  and 
while  engaged  in  the  discbarge  of  their  duties  as  deputy  col- 
lectors of  internal  revenue,  as  aforesaid,  and  while  acting 
under  authority  of  said  internal  revenue  laws  of  the  United 
States  as  aforesaid ;  that  what  they  did  was  done  under  and 
by  right  of  their  said  office ;  that  it  was  their  duty  to  seize 
illicit  distilleries  and  the  apparatus  that  is  used  for  the  unlaw- 
ful distillation  of  spirits,  and  that  while  attempting  to  seize 
such  distilleries  as  aforesaid  in  said  collection  district,  and  in 
said  northern  district  of  Georgia,  and  being  engaged  in  such 
attempt  to  seize  said  distilleries  under  and  by  authority  of 
the  revenue  laws  of  the  United  States  as  such  deputy  collect- 
ors as  aforesaid,  they  were  assaulted  and  fired  upon  with  guns 
and  other  deadly  weapons  by  a  number  of  armed  men,  and 
that  in  the  defence  of  their  own  lives  they  returned  the  fire 
of  their  assailants,  which  is  the  alleged  murder  mentioned  in 
said  affidavit  and  warrant  of  arrest  as  aforesaid." 

The  testimony  establishes  beyond  controversy  the  follow- 
iag  facts :   On  the  night  of  June  23d  the  defendants,  aU  of 
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whom  held  oommiasions  as  deputy  colleoiors  of  internal  revs* 
nue  for  the  second  ooUeotion  distriot  of  Greorgia,  and  one  of 
them,  Bohert  Bolton,  also  a  commission  as  deputy  United 
States  marshal,  took  the  11  o'clock  train  on  the  Atlanta  & 
West  Point  Railroad  from  Atlanta  to  Bed  Oak,  about  15  miles 
distant.  Their  purpose  was  and  their  instructions  were  to 
traverse  the  country  in  the  vicinity  of  Red  Oak,  to  search  for 
and  destroy  illicit  stills.  Violent  resistance  to  the  enforce- 
ment of  the  internal  revenue  laws  of  the  United  States  has 
not  been  uncommon  in  the  vicinity  of  Bed  Oak.  This  is 
shown  by  the  following  facts  in  evidence :  One  Eason,  who 
was  suspected  of  being  a  witness  against  violators  of  the  rev* 
enue  laws,  had  been  murdered  in  that  locality.  About  5 
o'clock  p.  u.  of  April  22d  last  two  illicit  stills,  belonging  to 
one  Brown,  were  seized  in  the  vicinity  of  Red  Oak,  by  a  party 
of  revenue  officers,  and  were  carried  off  by  them  in  the  direc- 
tion of  Atlanta.  The  officers  were  pursued  as  far  as  East 
Point,  within  six  miles  of  Atlanta,  by  an  armed  mob  of  between 
20  and  40  men.  They  passed  up  the  road  in  pursuit,  making 
threats  against  the  officers,  and  it  was  declared  in  the  crowd 
that  no  still  should  again  be  seized  in  their  neighborhood. 
In  this  party  was  Jones,  the  man  who  was  killed  on  June  24th. 

In  the  latter  part  of  May  last  John  G.  Hendrix,  deputy 
collector  of  internal  revenue,  seized  near  Bed  Oak  two  stills, 
one  of  them  running.  The  man  in  charge  of  it  fled  to  a 
house  shouting  for  help,  and  fired  a  gun.  Immediately  firing 
began  in  all  quarters,  and  men  with  guns  were  seen  running 
in  different  directions,  and  the  revenue  officers  thought  it 
prudent  to  retire  from  that  neighborhood,  and  did  retire  im- 
mediately. 

On  June  16th  last  Hendrix,  with  a  posse  in  search  of  illicit 
stillB,  while  passing  along  the  highway,  about  three  miles 
from  Bed  Oak,  was  fired  upon  by  a  man  standing  in  the  door 
of  a  house.  He  fired  six  shots  with  a  repeating  rifie.  After 
proceeding  about  a  quarter  of  a  mile  Hendrix  and  his  party 
were  again  fired  into,  at  the  same  moment  from  three  different 
directions,  by  men  in  ambush.  He  concluded  that  his  force 
V10.B  too  we&k,  and  abandoned  the  search  for  the  still  he  was 
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trying  to  find.  Two  of  the  defendants  in  thig  case  vere  of 
the  party  of  Hendrix,  and  the  facts  of  these .  assatilta  were 
communicated  hy  him  officially  to  the  office  of  the  collector, 
and  personally  to  the  defendant  Fort.  The  repatation  of  the 
Bed  Oak  neighborhood  for  Tiolent  resistance  to  the  teveoxM 
law  officers  was  known  to  the  defendants.  On  this  occasion 
the  defendants  each  carried  a  breech-loading  carbine,  and 
had  a  supply  of  loaded  cartridges.  During  the  night  of  Jane 
B3d,  and  before  the  day  of  Jnne  the  24:th,  Port  and  bis  posse 
had  found  and  destroyed  three  distilleries,  and  before  12 
oclock  of  June  24th  two  more,  all  within  three  miles  of  Bed 
Oak  station. 

When  halting  for  rest,  after  daylight,  a  party  of  three  or 
four  armed  men  were  seen  in  the  vioinity  of  the  revenue  posse, 
one  of  whom  dropped  down  behind  a  tree.  Among  them  was 
Jones,  the  deceased.  They  attracted  the  attention  of  the  rev« 
enue  officers,  who  all  sprang  to  their  feet,  and  the  men  ran 
away.  Whenever  a  halt  was  made  dnring  the  day  the  reve- 
nue posse  put  out  pickets  to  guard  against  surprise  and  at- 
tack. About  2  o'clock  p.  u.  of  Jtme  24th  the  defendants 
were  proceeding  along  a  publie  road  in  the  direction  of  a  still 
near  Trimble's  null,  of  which  they  had  hea^d,  and  which  it 
was  their  purpose  to  seize.  The  road  was  bordered  on  both 
sides  with  woods  and  underbrush.  At  a  bend  in  the  road  the 
revenue  party  suddenly  met  five  men,  all  armed,  who  leveled 
their  guns  upon  them.  One  of  them  was  Jones,  the  deceased, 
another  Batteree,  the  third  Boss,  and  the  other  two  unknown. 
Boss,  who  was  a  little  in  advance  of  the  others,  was  taken 
into  custody  and  told  to  come  along  with  the  revenue  party, 
and  if  found  all  right  he  would  be  set  at  liberty.  He  was 
disarmed.  The  other  four  m6n  ran  into  the  woods  and  disap- 
peared, and  as  the  revenue  party  advanced  along  the  road 
opened  fire  from  ambush  on  them.  The  guns  of  the  revenut 
men  were  at  this  time  empty,  by  the  orders  of  Port,  the  offi- 
cer in  charge.  They  at  once  loaded  and  returned  the  fire, 
shooting  rather  at  random  at  the  spots  where  they  saw  the 
smoke  of  their  assailants'  guns.  After  the  firing  had  ceased 
the  revenue  men  proceeded  on  their  way,  and  had  advanced 


Digitized  by 


Google 


128  FBDBBAIi   BSFOBTEB. 

abont  200  yards  farther  along  the  road,  when  they  were  again 
fired  on  from  the  underbrush  with  which  the  road  was  skirted. 
Abont  15  or  20  steps  from  the  road  was  a  cotton  field,  enclosed 
by  a  fence.  The  space  between  the  road  and  fence  was  thickly 
covered  with  anderbrash,  and  it  was  from  this  covert  that  the 
fire  npon  the  revenue  men  was  delivered.  Jones,  who  was 
afterwards  killed,  was  seen  to  fire,  although  only  a  part  of  his 
person  -nras  exposed.  When  he  fired  he  was  about  10  steps 
from  the  fence,  and  was  seen  to  turn  and  run  towards  the  fence. 
The  fire  of  the  paarty  in  the  bushes  was  promptly  returned  by 
the  revenue  men.  Seven  or  eight  shots  were  discharged  into 
the  ambush.  The  officers  then  at  once  charged  through  the 
underbrush  to  the  fence.  Batteree  was  found  in  the  fence- 
eomer  outside  the  field,  wounded  in  the  arm  and  finger. 
Jones  was  seen  to  climb  the  fence  and  start  across  the  field. 
He  climbed  the  fence  15  or  20  steps  from  where  Batteree  was 
lying.  As  Jones  got  down  from  the  fence  he  fell  forward  on 
his  hands  and  knees.  He  got  up  and  started  across  the  field, 
ran  25  or  50  yards  and  fell  again.  He  again  got  up  and  ran 
from  100  to  125  yards,  and  fell  dead.  One  of  the  witnesses 
thinks  he  fell,  in  all,  four  times.  Jones  was  found  to  be  shot 
through  the  body,  the  ball  entering  his  back  and  coming  out 
at  his  breast.  A  double-barreled  shot  gun  was  found  near 
him,  both  barrels  of  which  appeared  to  have  been  recently 
discharged,  and  a  pouch  containing  ammunition  was  found 
on  his  person.  Two  other  persons  disappeared  in  different 
directions. 

The  claim  on  the  part  of  the  state  is  that  as  Jones  was 
running  through  the  fields,  with  his  back  to  his  pursuers,  he 
was  fired  upon  by  them,  and  so  received  the  fatal  shot.  This 
claim  is  supported  by  the  evidence  of  Boss,  who  was  in  cus- 
tody  of  the  revenue  party  at  the  time,  and  by  F.  G.  Suttles, 
who  witnessed  the  occurrence  from  his  house,  500  or  600 
yards  distant. 

The  testimony  for  the  defendants  is  to  the.  effect  that  but 
few  shots  were  fired  after  Jones  crossed  the  fence,  and  these 
were  aimed  at  the  other  persons,  who  were  endeavoring  to 
escape  in  other  directions.    One  witness  for  the  defence,  and 
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he  one  of  the  defendants,  testifies  to  firing  by  the  revenue 
party  at  Jones  after  he  crossed  the  fence. 

■All  the  facts  above  stated,  with  the  exception  of  those  thai 
relate  to  the  firing  npon  Jones  while  he  was  crossing  the  field, 
are  sworn  to  substantially  by  nine  of  the  defendants.  When* 
ever  there  is  any  contradiction  of  their  evidence  to  these  facts, 
it  rests  solely  on  the  testimony  of  Jesse  Boss,  who  is  now  in 
custody,  chafed  with  conspiracy  with  Jones,  Batteree,  and  . 
others,  to  resist  the  revenue  officers  on  the  occasion  when  the 
homicide  occurred. 

The  material  point  on  which  Boss  differs  from  the  other 
witnesses  is  whether  Jones  and  his  party,  or  the  revenue 
posse,  fired  first.  Boss  swears  that  on  both  occasions  the 
revenue  men  fired  first.  But,  according  to  his  own  state* 
ment,  he  was  not  in  a  position  to  obseive  aeonrately  which 
party  fired  first,  for  on  both  occasions  he  was  in  the  rear  of 
the  revenue  party,  which  was  scattered  somewhat  along  the 
road,  and  the  fire  npon  them  came  from  the  front.  Besides, 
the  probabilities  of  the  case  are  against  the  truth  of  Boss' 
statement  on  this  point.  I  assume,  therefore,  and  it  was  not 
seriously  disputed  by  the  prosecution,  that  the  testimony  of 
the  nine  witnesses,  who  are  scarcely  more  interested  in  this 
inquiry  than  Boss,  establishes  the  fact  that  Jones  and  his 
comrades,  on  both  occasions,  fired  first. 

The  charge  against  the  defendants  is  mnrder.  Tbey  do 
not  deny  the  homicide,  but  aver  that  it  was  committed  in 
self-defence;  that  it  was,  therefore,  justifiable,  and  no  crime. 
The  duty  of  the  court,  upon  this  inquiry,  is  regulated  by  sec- 
tion 4738  of  the  Code  of  Georgia,  as  follows :  "The  duty  of 
the  court  of  inquiry  is  simply  to  determine  whether  there  is 
sufficient  reason  to  suspect  the  guilt  of  the  accused;  to  re> 
quire  him  to  appear  and  answer  before  the  court  competent 
to  try  him,  and,  whenever  such  probable  cause  exists,  it  is  the 
duty  of  the  court  to  commit." 

The  question  for  decision,  then,  is  whether,  upon  the  facts 
of  the  case,  there  is  sufficient  reason  to  suspect  the  guilt  of 
the  accused.  Does  probable  cause  for  the  charge  against 
them  exist?    In  my  judgment  the  answer  will  depend  upon 
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ihe  Bolotlon  of  another  inqniiy,  and  that  is,  vhere  vas  Jonei 
when  he  reoeived  the  vonnd  of  vhieh  be  died  ?  If,  as  elaimed 
by  the  proseoation,  be  vras  in  the  ootton  field,  having  desisted 
from  his  attack  upon  the  revenue  posse,  vas  fleeing  from  the 
revenue  posse,  and  they,  when  all  danger  to  them  had  passed, 
fired  upon  him,  and  shot  him  in  the  baok  and  killed  him,  the 
aooused  should,  in  my  judgment,  he  required  to  appear  at  the 
next  term  of  this  court  to  await  the  action  of  the  grand  jury. 
If,  on  the  other  hand,  he  received  the  fatal  shot  while  in  the 
ambush  from  which  he  had  fired  upon  the  revenue  officers, 
and  at  or  immediately  after  the  time  of  the  discharge  by  him- 
self  and  his  comrades  of  their  weapons  at  tbeievenne  officers, 
it  is  perfectly  clear  that  there  is  no  ground  whatever  for  the 
•barge  of  the  murder  to  stand  on.  The  evidence,  in  my  judg* 
ment,  establishes  conclusively  the  latter  hypothesis. 

The  testimony  of  Suttles,  one  of  the  witnesses  for  the  pros« 
•cution,  and  of  Bobert  Bolton,  one  of  the  defendants,  tends 
to  show  that  Jones  received  his  wound  at  least  as  early  as  the 
time  when  he  orossed  the  fence.  Sattles  says  that  Jones, 
from  the  time  he  crossed  the  fence,  ran  in  a  kind  of  a  trot, 
and  again,  after  he  got  up  after  his  first  fall,  whioh  was  near 
the  fence,  be  ran  slowly  and  in  a  bent  position.  Bolton  tes- 
tifies that  he  saw  Jones  when  he  was  within  a  few  steps  of 
the  place  where  he  had  climbed  the  fence,  and  be  appeared  to 
be  hurt  and  weak.  But  the  conclusive  evidence  on  this  point 
is  the  following :  The  testimony  for  the  prosecution  shows 
that  after  his  death  the  clothing  of  Jones  was  removed  from 
his  person  and  his  body  carefully  examined.  He  was  found 
to  be  hurt  in  but  one  place,  and  that  was  the  wound  from  the 
ball  which  passed  through  his  body.  Besides  this  not  a 
scratch  could  be  found  upon  his  person.  At  the  place  where 
Jones  climbed  the  fence  there  was  fresh  blood  on  the  top  and 
second  rails,  and  blood  on  the  leaves  and  grass,  both  outside 
and  inside  the  fence.  The  fact  that  the  blood  was  there,  and 
that  the  place  where  it  was  found  was  where  Jones  climbed  the 
fence,  is  as  clearly  established  as  any  fact  in  the  case. 

The  conclusion  is,  therefore,  inevitable  that  Jones  received 
bis  fonly  wound,  the  one  of  whioh  he  died,  outside  the  fence  of 
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ihe  cotton  field,  and,  tA  the  •very  furthermost,  not  more  than 
ten  steps  from  where  he  had  stood  vhen  he  fired  his  last  shot 
at  the  revenae  party.  The  strip  of  imderbrash  from  whioh 
the  party  in  ambosh  fired  was  not  more  than  10  or  16  steps 
wide,  and  filled  the  space  between  the  road,  in  which  the  rev- 
•nne  party  was  moving,  and  the  feoee.  Into  this  narrow  strip 
of  imderbrash,  where  their  assailantB  -were  hiding  in  ambush, 
the  revenae  officers,  to  the  number  of  8  or  10,  fired  their  guns. 
Batteree  was  hit  and  found  in  the  fence  comer.  Jones  was 
hit  as  he  turned  to  retreat  after  fixing  his  last  shot.  He  was 
bleeding  from  his  wound  when  he  reached  the  fisnoe.  The 
whole  thing  occupied  only  a  few  seconds. 

If  Jones  had  been  found  dead  in  the  underbmsh,  or  any- 
where  outside  the  fence,  it  seems  to  me  that  the  charge  of 
mnider  against  the  revenue  officers  would  have  been  prepos- 
teroas.  The  fact  that  after  receiving  the  fatal  shot  he  ran 
betweeu  one  and  two  hundred  yards  does  not  change  the  case. 
No  shoii  fired  at  him  after  he  crossed  the  fence  took  effect 
apon  his  person.  If  the  shots  fired  "while  he  was  crossing 
the  field  did  not  hit  him,  the  persons  firing  them  may,  by  that 
act,  be  guilty  of  some  offence,  but  it  certainly  is  neither  mar- 
der  nor  manslaughter.  An  attempt  was  made  to  show  that 
if  Jones  had  been  shot  in  the  ambush  it  "would  not  have  been 
possible  for  him  to  run  the  distance  he  did  before  he  fell  and 
died.  This  attempt,  in  my  judgnient,  signally  failed.  The 
proof  thai  Jones  was  shot  in  the  ambush  is  perfectly  eon- 
clnsive,  and  outweighs  any  theory  based  on  facts  which  are 
not  shown  to  exist. 

The  case,  then,  is  this;  Jones  -was  fatally  shot  by  a  party 
of  revenue  officers,  standing  in  the  highway,  while  he  and  his 
comrades  were  in  ambush  and  firing  from  cover  on  the  rev> 
enae  posse.  The  facts,  in  my  judgment,  so  far  from  showing 
that  there  is  cause  to  suspect  the  revenue  officers  of  the  crime 
d  murder,  show  conclusively  that  they  acted  in  self-defence, 
and  that  the  homicide  was  justifiable.  It  has  been  claimed 
by  the  prosecution  that  the  arrest  of  Boss  by  the  revenue  offi< 
eers  was  unwarranted  and  -witihont  authority.  If  this  be  con- 
ceded, yet  his  arrest 'was.no  concern  of  Jones  and  Battere* 
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and  their  comrades,  and  iras  no  jnstification  or  ezcase  for  their 
firing  upon  the  revenue  officers.  Bnt,  in  my  view  of  the  faots, 
bis  arrest  was  not  unlawful.  It  is  shown  by  the  evidence, 
and  there  is  no  conflicting  testimony  on  this  point,  that  this 
band  of  five  armed  men,  of  whom  Boss  was  one,  met  the  rev* 
enue  officers  in  the  highway,  where  they  were  passing  along 
in  the  discharge  of  their  duty,  and  levelled  their  guns  at  them. 
That  Boas  and  his  comrades  knew  who  the  revenue  men  were, 
and  what  their  business  was,  the  testimony  does  not  leave  in 
any  sort  of  doubt.  Their  conduct,  therefore,  in  thus  confront- 
ing,  with  anus,  the  revenue  officers  was.  a  violation  of  law, 
and  justified  the  arrest  of  the  whole  party.. 

To  bold  that  these  revenue  officers,  one  of  whom  was  also 
a  deputy  marshal,  should  have  waited,  before  making  an  ar- 
rest for  an  offence  of  which  they  were  eye-witnesses,  until 
they  could  get  a  United  States  commissioner  and  swear  out 
a  warrant,  is  entirely  to  misconceive  the  power  and  duty  of 
an  officer  of  the  law.  Their  duty  was  then  and  there  to 
arrest,  if  they  could,  these  men  who  had  obstructed  them  in 
the  discharge  of  their  duty. 

The  right  of  the  citizens  to  resist  an  officer  who  is  wilfully 
acting  illegaUy,  vrithout  authority,  or  in  excess  of  his  author- 
ity, is  undoubted.  I  shall  always  uphold  that  right ;  it  is 
essential  to  all  free  government.  On  the  other  hand,  the 
right  of  the  officer,  acting  *in  the  line  of  his  duty,  to  protect 
his  person  and  his  life  from  unlawful  violence,  stands  upon 
the  highest  grounds. 

In  this  case  there  was  a  party  of  13  men,  all  bearing  com- 
missions as  deputy  collectors  of  internal  revenue  for  the  dis- 
trict in  which  tbisunfortunate  tragedy  occurred.  They  were 
required,  by  their  duty  and  their  orders,  to  go  through  this 
neighborhood.  They  were  supposed  to  be  protected  by  the 
majesty  of  the  law  and  the  authority  of  the  United  Btates. 
The  revenue  laws  of  the  general  government  were,  to  say  the 
least,  of  as  great  force  in  Campbell  county,  and  in  the  vicin- 
ity of  Bed  Oak  station,  as  the  laws  of  the  state  of  Georgia. 

This  posse  had  as  clear  a  right  under  the  law  to  break  up 
illicit  atUls  as  the  collector  of  Campbell  county  had  to  exact 
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the  payment  of  state  and  county  tax.  For  a  eitizen  to  fire 
upon  them  while  in  the  discharge  of  their  duty  was  as  heinons 
an  offence  against  law  as  it  would  have  been  to  fire  upon  the  tax 
collector  of  the  county  to  prevent  him  from  enforcing  the  pay- 
ment of  the  county  tax.  These  reyenue  officers  knew  their 
peril.  They  knew  that  they  went  to  the  discharge  of  their 
duty  with  their  lives  in  their  hands.  They  went  armed,  so  as 
to  resist  unlawful  violence.  They  were  compelled  at  every  halt 
to  station  jnokeis  to  prevent  surprise.  They  were  sober  men. 
The  testimony  is  that  their  orders  were  that  not  a  drop  of 
ardent  spirits  should  be  drunk  by  the  party  while  on  the  ex- 
pedition, and  that  the  orders  were  obeyed.  They  proceeded 
in  the  discharge  of  their  perilous  duty  cautiously  and  lawfully. 
Their  guns  were  carried  empty  until  occasion  arose  for  their 
J  e.  They  were  twice  fired  on  from  ambush  while  traveling 
tite  highway  by  concealed  assailants,  whose  numbers  they 
could  not  and  did  not  know,  standing  in  the  public  road,  upon 
the  property  of  the  public,  where  they  had  a  right  to  be,  and 
where  their  dnty  required  them  to  be.  They  returned  the  fire 
of  their  assailants,  aiming  generally  at  those  points  in  the 
thicket  where  they  saw  the  smoke  of  their  assailants'  guns. 
This  fire  wounded  slightly  one  of  the  men  in  ambush,  and 
wounded  fatally  another,  and  for  this  act  the  court  is  asked 
to  say  that  there  is  probable  cause  to  believe  that  these  officers 
were  guilty  of  the  crime  of  murder.  I  am  not  of  that  opinion. 
In  my  judgment,  they  fired  the  shot  by  which  the  unfortunate 
and  misguided  Jones  was  killed  strictly  in  self-defence.  They 
ought,  therefore,  to  be  discharged  from  cvstody,  and  it  is  s* 
wrdered. 
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In  re  Estbs  &  Cabtbb. 
(DiitrM  Court,  D.  Oregon.  June  12, 1880.) 

1.  TRAtnoTTLXirr  CkmrsTAKCE — JusaioKT — Libn. — A  Judgment  b  not  % 

Hen  upon  land  proyiouriy  conyeyed  in  fraud  of  craditon,  where  the 
operation  of  the  lien  la  limited  by  statute  to  "  all  the  real  property  of 
defendant,"  "  from  the  date  of  the  doclieting  of  the  judgment." 

2.  Bakkkuptot— Pastkbbship  Dkbtb— iKDmrouAL  Dbbts— Rbt.  St. 

ft  6075,  5121.— Under  the  Bankrupt  Act,  (Rev.  Bt.  M  5075,  5121,)  the 
property  of  a  partnership  is  to  be  flist  applied  to  the  payment  of  part- 
nersh^>  debts,  and  the  property  of  each  member  thereof  to  the  pa/« 
ment  of  faia  indiridual  debts. 

In  Bankrnptcj.  Petition  to  apply  certain  asMts  in  pay^ 
ment  of  individual  debts. 

Eraamug  D.  Shattuek,  for  assignee. 

CharUt  H.  Woodward  and  William  W.  Page,  for  jadgment 
creditors. 

Dbadt,  D.  J.  On  July  19,  1877,  Levi  Estes  and  (Carles 
M.  Carter  were  by  this  court  adjudged  bankrupts,  both  as 
partners  constituting  the  firm  of  "Estes  it  Garter,"  and  as 
individnals.  On  May  4,  1876,  Estes  was  the  owner  of  the 
undivided  one-half  of  lots  3  and  4,  in  block  39,  in  this  city, 
and  being  insolvent  conveyed  the  same,  subject  to  a  mort- 
gage thereon  of ,  to  William  H.  Cole,  with  intent  to 

hinder,  delay  and  defraud  his  creditors.  On  December  22, 
1879,  the  circuit  court  for  this  district,  in  a  suit  brought  for 
that  purpose  by  the  assignee  of  the  bankrupts  against  said 
Cole,  gave  a  decree  setting  aside  and  annulling  said  convey- 
ance as  fraudulent.  Afterwards,  the  assignee,  upon  the  order 
of  this  court,  sold  the  property  free  from  all  liens,  if  any, 
except  that  of  the  mortgage  aforesaid,  for  the  sum  of  |7,600. 

Claims  amountiiig  in  the  aggregate  to  |19,498.19  have 
been  proved  against  the  joint  estate  of  the  partners  and  the 
individual  estate  of  Estes — $7,540.06  unsecured,  $836.15 
arising  upon  judgments  against  the  latter;  and  $6,760.16 
unsecured,  and  $4,361.82  arising  upon  judgments  against  the 
partnership.  Besides  these,  claims  amounting  to  $2,836.15, 
but  secured  by  mortgage  upon  other  proper^,  have  been 
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proved  against  Estes.  The  judgments  were  all  given  and 
docketed  after  the  conveyance  to  Cole.  There  are  no  assets 
of  tlie  partnership,  but  the  assets  of  Estes'  estate  amount  to 
$6,668.91 — $6,000  of  -which  will  probably  be  applicable  to  the 
payment  of  debts. 

The  assignee,  on  behalf  of  certain  individual  creditors  of 
Estes,  filed  a  petition  setting  forth  the  fact  of  the  conflicting 
claims  upon  this  fond,  and  asked  for  an  order  directing  it  to 
be  applied  exelnsively  npon  the  individual  debts  of  Estes, 
without  r^ard  to  the  supposed  lien  of  any  judgment. 

The  petiticm  was  referred  to  the  register,  when  the  judg- 
ment creditors  of  the  partnership,  George  Ham,  Smith  Bros. 
&  Co.,  H.  L.  Darr,  A.  Watts  and  John  H.  Moore,  demurred  to 
the  same,  upon  the  ground,  that  on  the  facts  stated  the  peti> 
tioners  were  not  entitled  to  the  relief  asked,  because  the 
judgments  (rf  said  creditors  were  a  lien  upon  the  individual 
property  of  Estes,  which  the  fund  in  the  hands  of  the  as- 
signee represents.  By  consent  the  register  made  a  pro  forma 
mling  npon  the  demurrers,  and  the  matter  was  certified  into 
court  and  here  argued  by  counsel. 

Counsel  for  the  judgment  creditors  insist  that  the  judg- 
ments given  against  Estes,  whether  jointly  with  Carter  or 
alone,  were  a  lien  upon  the  property  conveyed  by  the  former 
to  Cole,  notwithstanding  such  conveyance,  and  the  lieu  now 
exists  against  the  proceeds  thereof  in  the  hands  of  the  as- 
signee. 

The  argument  in  support  of  this  proposition  assumes  that, 
notwithstanding  the  previous  conveyance  to  Cole,  the  prop- 
erty as  to  these  judgment  creditors  at  the  date  of  the  entry 
and  docket  of  their  judgments  still  belonged  to  Estes,  and 
therefore  it  became  and  was  subject  to  the  lien  of  said  judg- 
ments; and  upon  the  correctness  of  this  assumption  the  oasd 
tnxDi. 

On  the  other  hand,  counsel  for  the  assignee  contend  that 
at  tiie  date  of  the  judgments  in  question  Estes,  having  al- 
ready conveyed  thd  premises  to  Cole  by  a  deed  valid  and 
operative  as  between  the  parties  thereto,  had  no  interest  in 
the  prraoises;  that  &ey  in  no  sense  belonged  to  him,  and 
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therefore  the  liens  of  said  jadgmMits  oould  not  affeet  or  in< 
elude  them. 

The  Oregon  Civil  Code,  §  266,  provides  that  "from  the 
date  of  the  docketing  of  a  judgment  •  •  •  such  judg- 
ment shall  be  a  lien  upon  aU  the  real  property  of  the  defendant 
within  the  county  or  counties  where  the  same'  is  docketed,  or 
which  he  may  afterwards  acquire  therein,  during  the  time 
an  execution  may  issue  thereon."  By  sections  273,  279,  it  is 
further  provided  that  an  execution  against  property  may  ba 
levied  upon  "the  real  property  belonging  to  him  (the  judg- 
ment debtor)  on  the  day  when  the  judgment  was  docketed  in 
the  county,  or  at  any  time  thereafter;"  and  "all  property  or 
right  or  interest  therein  of  the  judgment  debtor,"  not  specially 
exempted,  "shall  be  liable  to  an  execution." 

Section  51  of  chapter  6,  relating  to  conveyances,  which  is 
substantially  a  copy  of  chaptw  5  of  13  Elisabeth,  provides, 
among  other  things,  that  every  conveyance  of  any  estate  in 
lands,  "made  with  the  intent  to  hinder,  delay  or  defraud 
creditors  of  their  lawful  *  ♦  •  demands,  •  •  •  as 
against  the  person  so  hindered,  delayed  or  defrauded,  shall  be 
void."     Gen.  Laws,  523. 

To  show  that  a  judgment  is  a  lien  upon  land  previously  con- 
veyed in  fraud  of  creditors  counsel  cite  Bump  on  Fraud.  Con. 
465;  Pratt  v.  Wheeler,  6  Gray,  520-522;  SeuOy  v.  Kearns.  U 
La.  An.  439;  Eastman  v.  Schettler,  13  Wis.  362;  Jacoby't 
Appeal,  67  Pa.  434;  Manhattan  Co.  v.  Everteon,  6  Paige,  c. 
465  ;  Smith  v.  Ingles,  2  Or.  43. 

In  Pratt  v.  Wheeler,  supra,  the  point  in  controversy  was 
not  decided.  That  case  only  determines  that  a  deed  in  fraud 
of  creditors  is  void  as  against  the  attachment  of  any  of  such, 
creditors.  The  deed  being  void  as  to  creditors,  it  is  merely  a 
question  of  procedure  whether  a  creditor  shall  attack  it  in 
equity  by  a  bill  to  set  it  aside  or  by  process  at  law,  as  an  at- 
tachment or  execution  against  the  property  covered  by  it. 
In  Massachusetts,  the  courts  did  not  possess  equity  jurisdic- 
tion until  a  late  date,  and  the  proceeding  by  attachment  or 
execution  to  assert  the  right  of  a  creditor  against  the  prop- 
erty of  a  debtor,  covered  by  a  fraudulent  conveyance,  became 
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and  is  common.  Bat  whether  the  mere  lien  of  a  judgment 
which  results  from  the  dookjetiiig  of  the  same  can  be  used  or 
have  the  e£fect  of  process,  by  means  of  which  a  creditor  can 
assert  his  ri$^t  against  a  fraudulent  oonvejanoe,  is  another 
and  very  different  question. 

All  this  and  more  may  be  said  of  the  case  of  SeviUy  r. 
Keams,  supra.  This  was  »  case  of  a  "simulated"  or  sham 
sale  of  personal  property  in  fraud  of  creditors,  and  the  court 
only  held  that  the  judgment  creditor  of  the  pretended  vendor 
was  not  bound  to  proceed  specially  to  have  the  sale  set  aside, 
but  might  treat  it  as  so  far  void  and  levy  upon  the  propeorty 
as  that  of  the  judgment  debtor. 

Eattman  v.  Schetiler,  tupra,  does  not  contain  a  dictum  to 
the  effect  that  a  judgment  olbtained  against  a  debtor  who  has 
already  conveyed  his  property  in  fraud  of  his  oreditors  is, 
notwithstanding  such  oonveyanee,  a  lien  thereon ;  but  the  only 
point  decided  in  the  case  was  that  the  purchaser  of  such 
property  at  a  sale  upon  such  judgment  succeeded  to  the 
light  of  the  judgment  creditor,  and  mi^ht  therefore  assail 
such  conveyance  in  the  same  manner  as  such  creditor. 

In  Jacoby'a  Appeal,  supra,  there  was  a  contest  between  two 
judgment  creditors  for  the  proceeds  of  property  sold  upon  the 
process  of  the  junior  of  them,  the  same  having  been  conveyed 
prior  to  the  judgments  by  the  judgment  debtor  in  fraud  of 
his  creditors.  The  court,  upon  the  authority  of  Hoffman's 
Appeal,  8  Wright,  95,  in  which  it  was  said  that  it  was  "the 
estate  of  the  debtor  which  was  sold  at  the  sheriff's  sale,  and 
therefore  the  liens  upon  it  which  attached  after  the  franda< 
lent  grant  must  be  paid  in  their  order, "  gave  the  proceeds  to 
the  prior  judgment  creditor. 

In  Manhattan  Co.  v.  Evertson,  supra,  it  was  held  that  as 
between  the  mortgagee  in  a  mortgage  to  secure  a  previous 
debt,  executed  by  the  grantee  in  a  fraudulent  conveyance, 
and  the  judgment  creditors  of  the  grantor  in  such  conveyance, 
the  Uen  of  the  latter  should  prevail.  The  citation  from  Bump 
on-Frand.  Con.  is  fully  to  the  effect  that  in  such  cases,  in 
contemplation  of  law,  the  title  remains  in  the  debtor,  and  that 
judgments  against  him  become  liens  upon  suoh  property 
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precisely  as  if  no  transfer  had  been  made.  Bat  this  state- 
ment of  the  law  is  based,  among  others,  upon  the  foregoing 
oases,  and  it  is  clear  that  with  the  exception  oi  the  last  two 
they  do  not  support  the  text.  In  addition  to  these  anthozi- 
ties  I  find  that  Judge  Hoffman,  In  re  Beadle,  5  Saw.  851,  has 
held  in  favor  of  the  lien  under  circumstances  similar  to  those 
in  this  case.  The  syllabus  of  the  case  states  the  facts  and 
the  ruUng  sufficiently.  It  is :  "Where  an  insolvent  made  an 
assignment  to  trustees,  with  intent  to  hinder  and  delay  his 
creditors,  which  assignment  was  by  this  court  subsequently 
adjudged  void,  and  trustees  conveyed  the  property  to  the  as* 
signee  in  bankruptcy,  held,  that  the  latter  took  the  property 
subject  to  the  liens  of  creditors  who  had  recovered  and 
docketed  judgments  subsequently  to  the  fraudulent  ocaivey- 
anee  and  before  the  commencement  of  the  bankruptcy  pro- 
ceedings." In  the  course  of  the  opinion  of  the  court  this 
question  is  asked:  "Could  the  judgment  creditors, by  docket- 
ing their  judgments  against  the  grantor,  acqoire  a  lien  on  ths 
land  without  previously  bringing  their  bill  in  equity  to  set 
aside  the  fraudulent  conveyance?"  and  the  answer  given  is: 
"The  question  must  be  settled  by  the  law  of  this  state;  and 
it  appears  to  have  been  settled,  ever  since  the  case  of  Hager 
V.  Shindler,  29  Gal.  47,  that  a  conveyance  of  this  description 
may  be  treated  by  the  judgment  creditor  as  absolutely  void, 
db  initio,  and  as  if  non-existent."  But  it  does  not  appear 
that  any  question  concerning  the  operation  or  effect  of  th« 
lien  of  a  judgment  arose  or  was  decided  in  Hager  v.  Shindier. 
That  was  a  case  where  the  purchaser  of  real  property  at  a 
sheriff's  sale,  upon  an  execution  to  enforce  a  judgment  against 
one  who  had,  prior  to  the  judgment,  conveyed  the  premises 
in  question  in  fraud  of  his  creditors,  brought  a  suit  to  annul 
such  conveyance  as  a  cloud  upon  his  title,  and  the  court  held 
that  the  suit  could  be  maintained.  Nothing  was  claimed 
under  or  by  virtue  of  the  lien  of  the  judgment.  Indeed,  tha 
statement  of  the  ruling  in  Hager  v.  Shindier  by  tha  court  Ha 
re  Beadle  shows  this.  It  is:  "In  that  case  it  was  held  that 
the  purchaser  of  land  at  a  sheriff's  sale  may  maintain  a  bill  to 
set  aside  and  annul,  as  a  cloud  upon  the  title,  a  deed  of  th« 
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land  given  before  the  jndgment  by  the  jadgmeni  debtor  with* 
oat  consideration  and  to  detrand  creditors." 

And  the  subsequent  cases  of  Ferns  y.  Irving,  S8  Cal.  645- 
646,  and  Stewart  v.  Thompson,  82  Gal.  260-263,  referred  to  bj 
the  court,  and  particularly  the  concurring  opinion  of  Judg» 
Sawyer  in  the  latter  case,  are  only  to  the  same  effect — ^that 
the  conveyance  is  void  as  to  the  creditor  irho  may  attack  it 
and  divest  the  grantee  of  his  right  under  it  by  a  sale  upon  an 
execution  against  the  grantor  in  favor  of  such  creditor.  To 
justify  this  conclusion  it  was  not  necessary  that  there  should 
be  any  judgment  lien  in  the  case,  or  even  that  the  judgment 
should  ever  have  been  docketed.  The  seizure  and  sale  upon 
the  execution  was  a  direct  and  legal  assertion  of  the  credit* 
or's  right  to  treat  the  conveyance  as  void,  and  the  conveyance 
by  the  sheriff  to  the  purchaser  invested  the  latter  with  the 
title  to  the  premises;  and  these  California  eases  only  decide 
that  the  purchaser,  as  such,  and  as  the  successor  in  right  of 
the  jndgment  creditor,  could  maintain  a  suit  to  set  aside  the 
fraudulent  conveyance  as  a  cloud  upon  this  title  without  first 
bringing  ejectment  for  the  possession. 

On  the  other  hand,  in  Miller  v.  Sherry,  2  Wall.  287-248, 
which  was  a  controversy  concerning  the  title  to  real  property 
between  parties  claiming  under  two  judgments  given  against 
the  debtor,  after  he  had  conveyed  the  premises  in  fraud  of  his 
creditors,  and  the  subsequent  proceedings  in  equity  to  subject 
the  premises  to  the  satisfaction  of  said  judgments,  the  court 
held  that  the  proceedings  in  equity  on  the  part  of  the  senior 
judgment  creditor  were  insufficient  to  affect  the  title,  and  de< 
cided  in  favor  of  the  party  claiming  under  the  proceedings  on 
creditors'  bill  of  the  junior  judgment  creditor. 

In  delivering  the  opinion  of  the  court  Mr.  Justice  Swayne 
says  that  after  the  conveyance  the  legal  title  was  in  the 
grantee  thereof  until  divested  by  the  decree  on  the  creditors' 
bill;  and,  as  if  it  was  too  plain  for  argument,  assumes  and 
states  that  the  judgments  were  not  a  lien  upon  the  premises. 
Speaking  of  the  senior  judgment  he  says :  "It  is  not  contended 
that  the  judgment  was  a  lien  on  the  premises.  The  legal 
ttfle  having  passed  from  the  judgment  debtor  before  its  rendi* 
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tion,  bj  a  deed  Talid  at  between  him  and  his  grantee,  it  ooald 
not  have  that  effect  by  operation  pf  law." 

In  BappUye  v.  International  Bank,  N.  W.  Bep.  (1  111.  Sup.) 
68,  a  trust  deed  made  to  defraud  creditors  was  avoided  at  the 
snit  of  the  defendant,  which  thereupon  claimed  and  obtained 
a  priority  in  the  payment  of  its  judgment  from  the  proceeds 
of  the  land  thus  conveyed  by  the  debtor.  The  court  held,  in 
the  language  of  the  syllabus,  that  "a  conveyance,  fraudulent 
as  to  creditors,  is  binding  on  the  grantor,  so  that  there  is  no 
estate,  legal  or  equitable,  remaining  in  him  on  which  a  judg« 
ment  lien  could  attach.  The  lien  only  attaches  on  the 
•voiding  of  the  deed  by  the  creditor,  so  that  he  v^o  thnt 
avoids  the  deed  has  the  prior  lien." 

In  Smith  v.  Ingle$,  2  Or.  43-44,  it  was  held  that  the  lien  of 
»  judgment  does  not  extend  to  an  equity  or  an  equitable  title. 
The  case  was  this:  Ingles  purchased  real  property,  and  for 
the  purpose  of  defrauding  his  creditors  took  the  conveyance 
to  his  minor  children.  Bums,  a  judgment  creditor  of  Ingles, 
sold  the  property  upon  an  execution,  as  the  property  of  the 
latter,  and  became  the  purchaser  thereof.  Subsequent  to  the 
entry  and  docketing  of  this  judgment  Ingles  mortgaged  the 
premises  to  Smith,  and  after  the  sale  Smith  brought  suit  to 
enforce  the  lien  of  his  mortgage,  making  Bums  a  party.  The 
eourt  held  that  the  lien  of  Burns'  judgment  did  not  affect  the 
property.  As  the  law  of  the  state  is  the  law  of  this  case,  it  is 
claimed  that  the  ruling  in  Smith  v.  Itigles  is  the  decision  of 
this  question  in  favor  of  the  assignee.  The  case  is  not  clear 
in  some  points,  but  upon  authority  the  transaction  was  not  a 
conveyance  by  the  debtor  in  fraud  of  his  creditors  within  the 
statute,  and  therefore  void,  but  a  purchase  by  Ingles  in  the 
name  of  others  with  a  fraudulent  intent.  This  being  so,  as 
to  the  creditors,  equity  would  hold  the  grantees  in  the  con* 
vejance  to  be  the  trustees  of  a  resulting  trust  in  favor  of 
Ingles,  and  subject  the  trust  estate  to  the  payment  of  his  debts. 
Bump  on  Fraud.  Con.  237 ;  Guthrie  v.  Gardner,  19  Wend.  414- 
415.  In  this  view  of  the  matter  the  caoe  is  scarcely  in  point. 
The  legal  estate  was  never  in  Ingles,  and  the  case  only  de< 
sides  that  the  lien  of  the  judgment  against  him  did  not  affect 
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biB  resalting  trast  or  equity  in  the  premises;  Biat,  in  the  case 
nnder  consideration,  Estes,  at  the  data  of  docketing  these 
judgments,  had  the  legal  estate  in  the  premises  or  nothing. 
In  the  language  of  the  court  in  Rappleye  v.  InternatioTial 
Bank,  supra :  "It  is  a  mistaken  notion  that  after  the  making 
of  a  fraudulent  conveyance  as  to  creditors  there  remains  in 
the  fraudulent  grantor  an  equitable  estate  in  the  land  oon- 
Tcyed.  If  this  were  so,  he  could  sell  and  convey  to  another 
such  estate." 

It  is  also  claimed  that  the  statute  limiting  the  lien  of  a 
Judgment  in  Smith  v.  Jnglea  was  more  restricted  than  the 
present.  But  I  thmk  they  are  substantially  the  same.  The 
former  (Gen.  Laws  1853-4,  p.  100)  declared  that  "such  lien 
shall  extend  to  all  the  real  property  of  the  judgment  debtor 
owned  by  him  at  the  time  of  docketing  the  judgment,"  etc. 
From  the  present  one  there  is  only  omitted  the  tautology 
"owned  by  him," — ^the  expression  "property  of  the  judg- 
ment debtor"  being  considered  the  full  equivslent  thereof. 

So  stand  the  authorities  pro  and  con  upon  this  subject. 
Of  those  which  are  controlling  in  this  court,  the  one  from 
the  supreme  court  of  this  state — Smith  v.  Ingles — decides  that 
the  lien  of  a  judgment  doss  not  extend  to  an  equity;  while  the 
other  one  from  the  supreme  court  of  the  United  States — Miller 
T.  iS/Mrrj(— decides  that  such  lien  does  not  attach  at  all  in 
the  case  of  a  previous  conveyance  in  fraud  of  creditors. 

In  my  own  opinion,  the  lien  of  a  judgment  which  is  limited 
by  law  to  tht  property  of  or  belonging  to  the  judgment  debtor  at 
the  time  of  the  docketing  does  not  nor  cannot,  without  doing 
violence  to  this  language,  be  held  to  extend  to  property 
previously  conveyed  by  the  debtor  to  another,  by  deed  valid 
and  binding  between  the  parties. 

A  conveyance  in  fraud  of  creditors,  although  declared  by 
the  statute  to  be  void  as  to  them,  is  nevertheless  valid  as  be- 
tween the  parties  and  their  representatives,  and  passes  all  the 
estate  of  the  grantor  to  the  grantee ;  and  a  bona  fide  pur- 
chaser from  such  grantee  takes  such  estate,  even  agaiast  the 
creditors  of  the  fraudulent  grantor,  purged  of  the  anterior 
firaad-that  affected  the  title.   -Oregon  Gen.  Laws,  623 ;  Bean 
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.T.  SmUh,  9  Mason,  15^973;  RappUye  v.  tnt&matumal  Bank, 
tupra.  Bnoh  a  oanyejmxM  is  not,  as  has  been  sometimes  sap- 
posed,  "ntterij  void,"  bat  is  only  so  in  a  qualified  sense. 
PraoticallT,  it  it  only  veidabU,  and  that  at  the  instance  of 
creditors  proceeding  in  the  mode  presoribed  by  law,  and  even 
then  not  as  against  a  bona  fide  purchaser.  Bean  t.  Smith, 
Mupra,  35S-974;  Wood  Y.Mann,  1  8am.  906-609;  Bump,  on 
Fraud.  Gon.  451. 

The  operation  of  the  lien  of  a  jsdgment  being  limited  by 
statute  to  the  property  then  belonging  to  the  judgment  debtor, 
is  not  a  mode  prescribed  by  which  a  creditor  may  attack  a 
conveyance  fraudulent  as  to  himself,  or  assert  any  right  as 
such  against  the  grantor  therein.  This  lien  is  constructive  in 
its  character,  and  is  not  the  resalt  of  a  levy  or  any  other  act 
directed  against  this  specific  property.  It  is  the  ereatare  of 
the  statute  and  oaanot  have  effect  beyond  it.  In  r«  Boyd,  4 
Baw.  262-STO.  By  that,  its  operation  and  effect  are  restrained 
to  the  property  then  owned  by  the  debtor.  Bat  the  oonvey. 
ance  from  Estes  to  Oole  deprived  the  former  of  all  interest  in 
this  property.  No  judgment  against  Estes  nor  any  act  of  his 
could  reach  it  or  affect  it.  Therefore,  when  the  jadgmenta 
of  these  joint  creditors  were  obtained  and  docketed  the  prop- 
erty did  not  belong  to  him,  and  was  not  for  that  reason  within 
the  operation  of  their  liens.  On  the  contrary,  it  belonged  to 
Cole,  qualified  by  the  right  of  the  creditors,  in  the  manner 
and  time  prescribed  by  law,  to  subject  it  to  the  payment  of 
their  debts.  In  the  suit  against  Cole  to  set  aside  this  fraud- 
ulent conveyance  the  assignee  represented  the  creditors. 
Bradihaw  v.  Klein,  2  Bliss,  20. 

It  is  also  claimed  by  the  assignee  that  the  fund  obt«ined 
by  that  suit — the  proceeds  arising  from  the  sale  of  the  prop- 
erty— ^is  equitable  assets  and  should  be  distzibuted  squally 
among  the  creditors ;  citing  Silk  v.  Prime,  and  notes,  3  Lead. 
Cas.  Eq.  82 ;  Benton  v.  LeRoy,  4  John.  Gh.  650-651.  But  this 
distribution  was  subject  to  any  specific,  legal  lien  en  priority 
that  might  exist  in  favor  of  any  creditor.  Purdy  v.  D«yle,  1 
Paige,  668;  Codiciie  v.  GeUtOH^  10  John.  607-599.  In  thti 
last  case  Chanoellos  Kent  sajAi  "If  •  tKoA  foar  the  sunust  ol 
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iebtB  be  created  under  an  order  or  decree  in  ehanoexy,  and 
the  oreditors  come  in  to  avail  themselves  of.  it,  the  role  of 
•qoity  then  is  that  they  shall  be  paid  in  pari  passu,  or  npon 
k  footing  of  equality.  Bat,  when  the  law  gives  priority,  equity 
will  not  destroy  it;  and  especially  where  Idgal  assets  ar« 
xnated  by  statute  they  remain  so  though  the  creditors  be 
obliged  to  go  into  equity  for  assistance."  But  it  is  not  neces* 
laiy  to  invoke  the  doctrine  of  equity  in  this  case,  as  the 
bankrupt  act  preserves  all  legal  liens,  and  furnishes  a  certain 
and  jost  rule  for  the  distribution  of  the  assets  of  a  partner^ 
•hipand  the  members  thereof.  Sections  5075,  5121,  Bev.  St. 
By  this  rale  the  property  of  the  partnership  is  to  be  first  ap- 
plied to  the  payment  of  partnership  debts,  and  the  property 
of  each  member  thereof  to  the  payment  of  his  individual 
debts. 

Whether  the  proper  application  of  this  rule  would  exclude 
the  hen  of  a  judgment  obtained  against  the  members  of  the 
firm  for  a  partnership  debt  from  the  property  of  the  indi- 
vidnal  partner,  as  contended  by  counsel  for  the  assignee,  it  is 
Bot  necessary  now  to  consider. 

Haying  arrived  at  the  conclusion  that  none  of  the  jndg« 
Bents  in  this  case  were  a  lien  npon  the  property  in  question, 
the  proceeds  of  the  sale  are  individual  assets,  and  under  the 
bankrupt  act  must  be  first  applied  to  the  payment  of  Estes' 
individual  debts;  and  it  is  so  ordered. 


f'BtBSBATH  and  others  v.  Thb  GzUiULoro  ttkinjFkmvmsa  Co> 
lOireuil  a0urt,  D.  Sm»  Jeney.    Julj  IS,  1880.) 

I.  Patskt— AanwnanrT—Lioatirn Kmj  tMaignmant  of  a  patent  ihatt 

•f  the  entire  and  nnqnalifled  monopoly  is  a  mere  licenaa. 
Jt  Tiirww    flnmiiinTnw — The  surrender  of  a  license  bf  part  of  the 

Heenseee  does  not  avoid  the  license  as  to  tlie  remainder  of  tlie  lioenseei. 
|L  Bans— AonoK  oh  IdOBitaB— PABrm.— The  licensees  who  hart  1>een 

irieeeed  by  such  surrender  need  not  be  Joined  with  the  remainder  et 

the  Uoanseee  in  an  action  on  the  licensai, 

On  Demanm. 
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Philip  W.  Crot$,  for  plaintiffs. 

Kaya  dt  Coult,  for  defendant. 

NncoK,  D.  J.  This  is  an  action  for  breach  of  oovanant, 
brought  originally  in  the  circait  court  of  the  county  of  Essex, 
New  Jersey,  and  removed  by  the  plaintiffs  into  this  court 
under  the  provisions  of  the  act  of  congress  regulating  Q19 
removal  of  causes,  approved  March  3,  1876.  There  was  a 
general  demurrer  to  the  declaration  filed  in  the  court  below, 
which  the  court,  after  argument,  sustained,  and  leave  was 
granted  to  the  plaintiffs  to  amend.  An  amended  declaration 
was  thereupon  filed,  to  which  the  defendant,  after  craving 
oyer  of  the  writing  or  agreement  mentioned  in  the  declara- 
tion, again  put  in  a  demurrer,  and  the  question  to  be  deter- 
mined depends  upon  the  nature  and  character  of  the  contract 
on  which  the  suit  is  brought. 

The  declaration  in  substance  alleges  that  the  defendant 
corporation  was  the  owner  of  the  two  several  patents,  one 
for  an  improvement  in  treating  and  moulding  pyroxyline,  and 
the  other  for  making  a  certain  valuable  substance  or  com- 
pound known  as  celluloid,  and,  being  such  owners,  on  the 
tenth  day  of  March,  1872,  by  a  certain  indenture  between  the 
defendant  corporation  of  the  one  part  and  Charles  M.  The- 
berath,  Jacob  H.  Theberath,  George  M.  Drake,  Samuel  J. 
Coursen,  Jr.,  and  Martin  M.  Drake,  of  the  other  part,  sealed 
with  the  seals  of  the  respective  parties,  granted,  conveyed, 
and  made  over  to  the  plaintiffs,  as  well  as  to  the  said  George 
M.  Drake,  Samuel  J.  Coursen,  Jr.,  and  Martin  M.  Drake, 
and  to  each  of  them,  the  full  and  exclusive  right  to  use  the 
said  material  within  the  United  States  for  the  purpose  of  its 
application  to  harness,  carriage,  and  trunk  trimmings,  and 
for  no  other  use  or  purpose  whatever,  as  a  license  under  the 
above-named  letters  patent,  or  any  other  United  States  letters 
patent,  or  parts  of  the  same,  or  privileges  that  might  then  or 
thereafter  be  in  the  possession  of  the  defendant  corporatiou; 
that  the  said  defendant  therein  and  thereby  promised  and 
agreed  to  prosecute,  at  their  own  cost  and  expense,  every 
party  unlawfully  infringing  said  letters  patent,  or  any  one 
or  parts  of  the  same,  in  so  far  as  said  letters  patent  pertained 
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to  carriage,  harness,  and  trunk  trimmings,  and  to  afford 
ample  protection  to  the  plaintiffs,  as  well  as  to  said  Goursen 
and  the  Drakes,  and  to  each  of  them,  their  licensees ;  that  the 
parties  of  the  second  part  to  the  said  agreement,  in  consider- 
ation for  said  license,  agreed  to  give  to  the  defendant  corpo- 
ration the  sum  of  $1,000  in  cash,  and  as  payment  for  the 
material  specified  in  the  writing,  they,  and  each  of  them, 
'agreed  to  give  to  the  defendant  $3.75  for  each  and  every 
pound  delivered  to  the  party  of  the  second  part  ordering  the 
same,  to  be  delivered  at  Albany,  N.  If.,  and  to  be  paid  for 
within  10  days  after  the  delivery;  that  the  said  parties,  and 
each  of  them,  agreed  faithfully  to  use  their  best  endeavors  to , 
introduce  the  application  of  the  said  material  to  harness, 
trunk,  and  carriage  trimmings  throughout  the  United  States, 
and  to  make  such  application  and  use  a  profitable  branch  of 
business. 

It  further  alleges  that  it  was  provided  by  the  said  agree- 
ment that  if,  from  any  cause,  the  said  defendant  corporation 
should  fail  to  furnish  100  pounds  of  celluloid  per  day,  if 
requested  so  to  do,  on  10  da^s'  previous  written  notice,  or 
any  other  amount,  up  to  500  pounds  per  day,  on  60  days'  no- 
tice in  writing,  then  the  said  parties  of  the  second  part,  or 
either  of  them,  should  be  at  liberty  to  prepare  the  material 
for  the  purpose  set  forth  in  the  agreement,  and  should  keep 
books  of  account  showing  the  amount  by  weight  of  said  ma- 
terial so  made  and  used  by  them,  or  either  of  them,  and 
should  make  returns  under  oath,  on  the  first  days  of  Janu- 
ary, April,  July,  and  October,  of  each  year,  during  I'he  contin- 
aance  of  the  said  manufacture,  of  all  the  material  thus  made, 
and  within  10  days  after  each  date  of  return  should  pay  to 
the  defendant  corporation  the  sum  of  one  dollar  as  royalty  for 
every  pound  of  the  material  specified  in  the  said  agreement. 

The  declaration  then  alleges  that  although  the  plaintiffs 
have  always  kept  and  performed' all  things  in  the  license  con- 
tained on  their  part  to  be^ept  and  performed,  and  although 
the  defendant  corporation  was  bound  to  furnish  to  the  plain- 
tiffs celluloid' in  such  cdors  and  quantities  as  they  desired, 
not  to  exceed  100  pounds  per  day,  upon  10  days'  notice,  nox 
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500  pounds  per  day,  on  60  days'  notice,  yet  the  defendant, 
disregarding  the  rights  of  the  plaintiffs,  refose  to  deliver  to 
the  plaintiffs  any  celluloid,  though  often  requested  so  to  do, 
according  to  the  terms  of  the  said  lioenae,  and  in  quantities 
less  than  100  pounds  per  day,  and  have  revoked,  or  pretended 
to  revoke,  said  license,  and  have  granted  another  lioense  for 
the  same  thing,  covering  the  same  territory  as  the  license 
herein  described  and  set  forth,  to  other  persons,  who  have* 
established  a  large  and  profitable  business  thereunder,  and 
have  deprived  plaintiffs  of  the  use  of  the  said  license  for  a 
long  time,  to-wit,  from  the  time  of  granting  the  same  to  the 
end  and  term  of  the  patents  under  which  the  same  waa 
granted;  that  previous  to  the  refusal  of  the  defendant  oor> 
poration  to  furnish  to  the  plaintiffs  celluloid  as  therein  set 
forth,  the  said  George  M.  Drake,  Samuel  Goursen,  Jr.,  and 
Martin  M.  Drake  surrendered  all  their  right,  title,  and  interest 
to  and  in  the  said  license  to  the  defendant ;  that  the  defendant 
accepted  the  surrender,  whereby  the  plaintiffs  became  the 
sole  owners  thereof ;  and  that  Jacob  H.  Theberath  has,  be- 
fore the  commencement  of  this  suit,  transferred  and  assigned 
all  his  right  and  interest  to  and  in  the  same  to  the  said 
Charles  M.  Theberath,  whereby  the  said  Charles  has  become 
and  now  is  the  sole  owner  thereof. 

The  issue  raised  by  the  demurrer  turns  upon  the  question 
whether  the  contract  on  which  the  suit  is  brought  is  joint  or 
several.  The  counsel  for  the  demurrants  insists  that  it  is  a 
license,  authorizing  the  licensees  jointly  to  use  the  patented 
article  in  the  manner  and  upon  the  terms  specified  in  the 
agreement,  and  that  no  action  is  maintainable  thereon  by  any 
number  of  the  licensees  less  than  the  whole  number.  Th« 
counsel  for  the  plaintiffs,  on  the  other  hand,  contends  that  the 
contract  is,  in  fact,  an  assignment  of  a  portion  of  the  patent 
to  grantees;  that  the  several  owners  of  a  patent  are  not  part- 
ners, but  tenants  in  common,  and  that  each  part  owner  haa 
the  right  to  order  and  use  the  patented  article  without  the  con- 
sent of  the  other,  and  hence  that  the  grantor  is  severally 
liable  to  each  one  of  the  grantees  for  the  breach  of  the  cove- 
nants of  the  agreement. 
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1.  I  think  it  is  quite  olear,  from  the  terms  of  the  contract, 
that  it  mast  be  constraed  as  a  mere  license  to  use  oellaloid, 
rather  than  an  assignment  of  a  patent-right.  The  differ- 
ence  between  a' license  and  an  assignment  was  determined  by 
the  supreme  court  in  Qayler  v.  Wilder,  10  How.  477,  where 
it  was  held  that  any  assignment  of  a  patent,  short  of  the 
entire  and  unqualified  monopoly,  is  a  mere  license.  Curtis, 
in  his  work  on  Patents,  says  that  while  an  assignment  Tests 
in  the  grantee  the  exclusive  right,  either  for  the  whole  conn* 
try  or  for  a  particular  district,  of  making  and  using  the  thing 
patented,  and  of  granting  that  right  to  others,  a  license  is  an 
authority  to  exercise  some  of  the  privileges  secured  by  the" 
patent,  bat  which  still  leaves  an  interest  in  the  monopoly  in 
the  patentee.    Sections  212-3. 

In  the  present  case,  the  instrument  executed  by  the  parties 
to  transfer  a  right  to  use  or  manufacture  the  patented  article 
is  called  by  them  a  license,  and  not  an  assignment.  This  is 
not  concluuive,  but  suggestive  of  their  intention;  and  all  pre- 
tence  of  an  assignment  is  negatived  by  the  clause  in  which 
the  grantor  covenants  to  prosecute,  at  its  own  expense,  every 
party  or  parties  that  unlawfully  infringe  the  letters  patent,  or 
any  one  or  parts  of  the  same,  remaining  in  its  possession,  so 
far  as  they  pertain  to  carriage,  harness,  and  trunk  trimmings. 

Not  only  did  the  grantor  retain  the  patents,  but  it  also 
retained  the  use  and  control  of  the  invention,  except  so  far  as 
the  same  could  be  applied  to  a  particular  branch  of  industry 
or  manufacture,  to-wit,  harness,  carriage,  and  trunk  trim, 
mings.  It  promises  and  agrees,  for  a  stipulated  price,  to 
promptly  fill  all  orders  of  the  licensees  for  the  material  re- 
quired  by  them  in  said  manufacture,  and  in  the  event  of  its 
failure  to  fill  them  with  reasonable  promptitude — ^to-wit,  orders 
for  less  than  100  pounds  per  day  on  demand,  orders  for  100 
pounds  upon  10  days'  notice,  and  orders  for  any  other  amount 
up  to  500  pounds  upon  60  days'  notice — ^the  Ucensees  are  at  lib- 
erty to  prepare  the  said  material,  for  the  purpose  and  use  afore- 
said, to  any  extent  needed  in  their  business,  by  rendering 
quarterly  statements  under  oath  of  the  amount  of  their  manu- 
facture, and  by  paying  therefor  the  royalty  of  one  dollar  per 
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pound  for  eveiy  pound  mannfactared  by  them.  A  eontraot 
with  BQoh  provisions  falls  fairly  within  the  definition  of  a 
license. 

2.  Whether  it  is  a  joint  oontraot  -with  all  the  licensees,  ox 
several  with  each,  is  a  more  difficult  question  to  answer.  The 
diffictilty  arises  from  two  sources :  Firtt,  from  the  loose  and 
careless  use  of  words  in  the  agreement  itself;  and,  second, 
from  the  fact  that  the  law  determines  whether  a^  covenant  is 
joint  or  several  much  more  from  the  subject-matter  of  the 
contract  than  from  the  words  employed.  Williams  on  Personal 
Property,  804. 

The  contract  on  its  face  is  said  to  be  between  the  defend, 
ant  party  of  the  first  part,  and  George  M.  Drake,  Samuel  J. 
Coursen,  Jr.,  Charles  M.  Theberath,  Jacob  H.  Theberath,  and 
Martin  M.  Drake,  party  of  the  second  part,  "for  themselves, 
their  heirs,  executors,  adniinistrators,  and  assigns,  respect- 
ively." 

The  obvious  and  most  usual  meaning  of  the  word  respect- 
ioely  is  "as  relating  to  each."  It  is  not  easy  to  say  what  the 
parties  meant  by  its  use  in  the  foregoing  connection.  If  it  has 
reference  to  the  persons  composing  the  party  of  the  second 
part,  as  well  as  their  heirs,  execators,  administrators,  and 
assigns,  do  not  each  of  the  individuals  have  a  separate  and 
distinct  interest  in  the  license,  and  is  not  each  one  entitled  to 
the  use  of  the  invention  in  the  manner  and  upon  the  condi- 
tions expressed  in  the  contract  ?  And  why  should  there  be  a 
covenant  with  the  assigns  respectively  of  the  licensees,  if  each 
one  had  not  the  right  to  individually  use  or  individually  assign 
his  interest  without  the  concurrence  of  his  oo-lioensees  ?  But 
it  may  be  admitted  that  the  words  xxaei  prima  facie  import  a' 
joint  covenant;  yet,  if  the  covenantees  have  a  separate  interest 
in  the  subject-matter,  each  may  have  a  separate  cause  of  ac- 
tion, and  to  this  effect  are  all  the  authorities.  Windham's  Case, 
6  Bep.  8a;  Slingsby's  Case,  Id.  19a;  Eccleston  v.  Clipsham,  1 
Saund.  B.  168-154,  (1 ;)  James  v.  Emery,  8  Taunt.  129-346; 
Thomas  v.  Pyke,  4  Bibb,  418-420. 

Does  the  agreement  oonvey  to  these  licensees  a  separate 
interest  in  the  subject-matter  of  the  grant?    It  licenses  them 
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all  as  individnals  to  use  the  patented  article.  It  does  not  saj, 
in  express  terms,  whether  they  are  to  act  jointly  or  severally. 
They  are  to  have  the  fall  and  exclusive  right  of  using  the  ma> 
terial  within  the  United  States  and  their  territories  in  its 
application  to  harness,  carriage,  and  trunk  trimmings,  and  for 
no  other  use  or  purpose  whatever.  It  was  the  interest  and 
design  of  the  patentee  to  have  the  material  applied  as  largely 
as  possible  to  such  purpose.  To  this  end  the  defendant  cor- 
poration required  the  licensees  to  covenant  and  agree  to  use 
their  best  endeavors  to  make  such  application  and  use  a 
profitable  and  extensive  branch  of  ousiness.  In  view  of  this 
fact,  it  would  seem  that  the  licensor  ought  not  to  complain  of 
any  construction  which  would  most  extensively  introduce  the 
patented  article  into  general  use,  by  its  application  to  harness, 
«arriage,  and  trunk  trimmings. 

But,  without  expressing  any  opinion  on  this  point,  I  think 
there  is  another  fact  appearing  in  the  case  that  did  not  ap- 
pear  in  the  court  below,  and  which  estops  the  defendant  from 
objecting  to  the  non-joinder  of  the  other  licensees  as  plain- 
tiffs in  the  suit.  The  declaration  alleges  that,  previous  to  the 
defendant's  refusal  to  famish  celluloid  to  the  plaintiffs;^  the 
said  George  M.  Drake,  Samuel  Coarsen,  Jr.,  and  Martin  M. 
Drake  surrendered  all  their  right,  title,  and  interest  to  and  in 
said  license  to  defendant,  and  the  defendant  accepted  said 
surrender,  whereby  the  plaintiffs  became  the  sole  owners 
thereof. 

The  demurrer  admits  the  fact  alleged,  and  we  have  thus 
presented  this  interesting  question,  where  five  persons  are 
licensed  to  use  a  patented  article,  and  the  licensor  afterwards 
agrees  that  three  may  surrender  their  interest,  whether  'ths 
remaining  two  may  still  exercise  the  rights  and  privileges 
conferred  by  the  license. 

I  can  perceive  no  reason  why  they  should  not  be  allowed 
to  do  so,  nor  why  the  defendant,  after  agreeing  to  such  sever* 
•nee  of  interest,  should  not  be  estopped  from  setting  np  thai 
the  released  licensees  did  not  join  in  the  suit  upon  a  contract 
in  which,  by  their  voluntary  act,  and  with  the  assent  of  the 
<defendant,  they  had  no  farther  concern. 


Digitized  by 


Google 


160  TSDXr.iXt  8EF0BTBB. 

It  was  arged  by  the  learned  counsel  of  the  defendant,  on 
the  argnment,  that  if  the  surrender  and  release  took  place,  as 
alleged,  such  act  rendered  the  whole  contract  void,  and  the 
plaintiffs  were  out  of  court;  and  in  support  of  this  view  the 
well-recognized  principle  of  law  was  quoted,  that  where  there 
are  mutual  covenants  and  joint  covenantees  a  release  of  one 
is  a  release  of  all.  It  is  true  that  if  several  covenantees 
enter  into  joint  covenants,  and  the  covenantor  afterwards 
release  one  or  more,  he  will  not  be  permitted  to  maintain  a 
suit  on  the  covenants  apainst  the  remaining  covenantees, 
because  such  a  release  destroyed  his  right  of  action  against 
the  survivors;  but  that  is  not  this  case  and  the  principle 
does  not  apply.  Here,  five  men  acquire  certain  rights  and 
privileges  in  a  patented  article;  they  pay  $1,000  in  cash  for 
the  license,  and  agree  to  pay  a  stipulated  royalty,  besides,  for 
all  that  they  can  use  in  a  designated  business.  The  patentee 
subsequently  agrees  with  three  of  the  licensees  that  they  shall 
b«  released  from  the  contract,  and  this  is  done  without  any 
consultation  with  the  remaining  two.  These  two,  faithfully 
performing  all  their  covenants  and  agreements,  insist  that  the 
licensor  shall  continue  to  perform  his,  as  to  them,  and,  upon 
failure,  institute  their  suit  for  its  breach  of  covenants.  Why 
should  the  defendant  be  allowed  to  claim  that  those  whom  it  has 
released,  and  who  have  no  interest,  should  be  parties,  and  to 
defeat  the  recovery  because  they  are  not  joined?  Nothing 
but  the  most  absolute  necessity  would  justify  the  court  in 
peilnitting  the  defendant  corporation  thus  to  plead  and  take 
advantage  of  its  own  act  to  escape  responsibility.  I  do  not 
perceive  such  necessity,  and  am  constrained  to  overrule  the 
demurrer,  with  costs. 
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COMPAHT. 

{CirMtU  Cowt,  D.  Ifev  J&rtoy.    Jnl/  K  1880.) 

1.  Patbhts  No.  M,032,  N*.  J,006,  »nd  No.  167,040.— Patente  No.  99,082, 
for  "  improvement  in  tbe  covering  of  harness  trimmings ; "  No.  6,006, 
for  a  "  new  and  aseful  desisn  for  bamess  trimmings ;  "  and  No.  167,- 
MO,  for  "  improvement  in  barneas  mountings,"— are  infringed  where 
tlie  infringer  adopts  tlie  metkods  and  designs  of  tke  patents,  altlioogh 
lie  covers  tlie  articles  witii  leatker  ratker  tlian  rubl>er. 

On  Bill,  «tc. 

NncoM,  D.  J.  This  ease  has  been  heard  on  bill,  plea,  rep- 
lieaticHa,  and  proofs.  The  bill  alleges  that  the  complainant  is 
the  original  and  first  inventor  of  three  several  patents,  to*wit : 
one  for  the  "improvraient  in  the  covering  of  harness  trim- 
mings," dated  January  18,  1870,  and  numbered  99,032;  on* 
for  a  "new  and  useful  design  for  harness  trimmings,"  dated 
Jane  18,  1871,  and  numbered  5,006 ;  and  one  for  "imi«nTe- 
ment  in  hamesB  mountings,"  dated  August  24, 1875,  and  num- 
bered 167,040;  and  charges  that  the  defendant  corporation 
has  made,  need,  and  vended  to  others  to  be  used,  a  large  num- 
ber and  quantity  of  an  article  of  harness  trimmings  -vhich 
infringe  the  three  several  patents.  The  plea  denies  that  the 
tiiree  alleged  inventions  are,  in  point  of  fact,  connected 
together  in  use  or  operation,  and  conjointly  embodied  in  any 
of  the  harness  trimmings  and  other  articles  manufactured, 
used,  or  sold  by  the  defendant,  on  which  denial  the  complain- 
ant has  taken  issue  by  replying.  The  complainant's  repli- 
cation is  an  admission  by  him  of  tiie  sufficiency  of  the  plea 
as  a  defence,  if  the  facts  which  it  alleges  are  established  by 
the  evidence,  Myert  v.  Dorr,  13  Blatohf .  22-26 ;  Story's  Eq. 
PL  §  697.  The  issue,  then,  is  as  to  the  truth  of  the  allegations 
of  the  plea,  that  no  one  article  manufactured  and  sold  by  the 
defendant  infringes  the  three  patents  on  which  the  suit  is 
founded.  The  patents  occupy  very  narrow  g/ound.  They 
refer  to  new  methods  of  covering  harness  trimmings,  and  to 
rew  designs  in  the  formation  of  rings  and  terrets.     The  tes- 
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timony  is  brief,  but  I  think  its  weight  is  with  the  oomplain- 
ant.  Both  Euhn  and  Davy  seem  to  be  intelligent  witnesses, 
and  give  satisfactory  reasons  why  certain  articles,  which  are 
acknowledged  to  be  the  product  of  the  defendant's  manufac- 
tory, infringe  the  complainant's  patents. 

The  last-named  witness,  taking  Exhibit  E,  which  is  a  bolt 
hook  and  two  terrets,  made  and  sold  by  the  defendant  corpo- 
ration, said  that  they  infringed  the  three  claims  of  the  three 
patents  "in  having  a  raised  or  oval  center,  with  a  depressed 
team  or  groove  on  each  edge,  and  a  tomed-up,  solid  metallio 
edge;  are  of  precisely  the  same  design,  and  undoubtedly  were 
made  to  imitate  goods  manufactured  under  the  complainant's 
several  patents."  This  testimony  is  confirmed  by  the  eye- 
sight. The  articles  made  and  sold  by  the  defendant  appear, 
on  inspection,  to  be  the  same  as  those  made  and  sold  by  the 
complainant  under  his  patents,  except  in  the  one  case  they 
are  covered  with  vulcanized  rubber,  and  in  the  other  with 
leather.  The  only  contradiction  to  it  is  the  evidence  of  Mr. 
Albright,  the  president  of  the  defendant  company,  and  his 
denial  of  the  infringement  seems  to  be  based  upon  the  idea 
that  the  patents  of  the  complainant  cannot  be  infringed 
without  the  use  of  leather,  needles,  and  stitches.  The  defend- 
ant adopts  the  methods  and  designs  of  the  patents,  but  cov- 
ers the  article  with  rubber  rather  than  leather,  and  this  is 
done  in  the  face  of  the  statement  of  the  patentee  in  his  speci- 
fications "that  the  covering  may  be  made  of  any  material, 
whether  elastic  or  non-elastic,  and  may  be  applied  to  any  and 
every  kind  of  harness  trimmings  in  precisely  the  same  man- 
ner rubber  may  be  used  for  snch  trimmings." 

Under  the  proofs  there  must  be  judgment  on  the  plea  in 
favor  of  complainant,  with  costs. 
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PbasIi  and  others  v.  The  Afpiatoh  Cohpaxt  and  others. 

Pbabl  and  others  p.  Thb  Hahsutoh  Mahuvaotubino  Gou- 
PAjre  and  others. 

(OfrMtA  Cr#wr(,  2>.  MamaehutetU.    July  17, 1880.) 

L  PAnnr— RxoMDa  No.  6,036.— The  leoond  ofaUm  of  reissae  No.  6,038 
lor  fanproTomenta  in  rlng-gpinniiiK  macbinw  held  to  be  iofringed  bff 
patent  No.  113,078. 

1  Dbawhw— AxannaBn— iter.  Sr.  f  «>16.— Dnwings  of  %  maehln* 
patent  need  not  he  amended  \tf  the  Btodel  in  aooerdance  with  Mctioa 
4)M  of  tile  Keviaed  Statutes,  where  euch  amendment  doea  not  aSeok 
the  claims  of  the  patent. 

In  Equity. 

LowBUi,  C.  J.  The  length  of  this  record  of  more  than  8,000 
furinted  pages,  besides  the  labor  involyed  in  its  examination, 
makes  it  not  improbable  tiiat  I  may  hare  orerlooked,  or  for* 
gotten,  some  evidenoe  -which  one  party  or  the  other  may  con- 
sider important.     I  have  studied  it  to  the  best  of  my  ability. 

The  oooteat  is  mainly  between  the  Pearl  and  the  Sawyer 
spindles,  with  their  bobbins,  as  patented  and  used  in  ring 
spinning.  The  former,  patented  in  re-issne  No..  6,036,  Sep- 
tember 1, 1874,  was  sastained  by  Jndge  Shepley  in  Pearl  y. 
Oetan  M%Qm,  11  Off.  Gaz.  2.  The  same  learned  judge  after- 
wards granted  an  injunction  in  Pearl  ▼.  Covenibry  Company,  in 
Bhode  Island,  uid  a  copy  of  the  argnments,  with  the  judge's 
fall  ranning  commentary,  has  beoi  famished  me.  From 
these  souroeB  we  cui  discover  what  a  judge  of  great  experience 
in  patent  cases,  as  well  as  of  great  natural  aptitude  for  such 
inTestigati<ms,  thought  of  the  validity  and  oonstrootion  of  the 
plaintiffs'  patent.  The  issue  of  infringement  is  wholly  dif- 
ferent from  any  with  which  he  was  concerned. 

Pearl's  or^final  patent.  No.  102,587,  May  5,  1870,  was 
entitled  an  "Improvement  in  Bobbins  for  Spinning,"  which  is 
shown  by  the  specification  to  be  ring  spinning,  and  it  describes 
the  old  form  of  bobbins  as  being  made  with  a  single  chamber, 
or  bore,  extending  through  the  bobbin,  with  bearings  to  grasp 
the  svindls,  called  in  the  record  "adhesive"  bearings,  at  either 
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end.  Pearl  inserted  a  bearing  in  the  middle  of  the  bobbin, 
whu^  enabled  him,  as  he  said,  to  make  a  bobbin  both  light 
and  strong,  and  one  which  could  be  employed  -with  a  short 
spindle;  because  the  spindle  might  be  cut  off  at  this  central 
bearing,  "thus  dispensing  with  much  of  the  spindle  which 
tends  to  cause  vibration  while  it  may  be  in  revolution."  If 
Pearl  retained  the  old  upper  and  lower  bearing,  or  bushing, 
of  the  bobbin,  his  bobbin  would  have  two  chambers;  but 
when  his  spindle  was  cut  off  and  came  to  an  end  in  the 
middle  bearing,  the  upper  bearing  became  a  mere  plug  to 
strengthen  the  bobbin,  and  had  no  necessary  connection  with 
the  spindle,  or  with  any  coinbination  of  which  the  spindle 
was  a  part. 

The  state  of  the  art,  and  the  acts  of  the  rival  inventors, 
have  been  gone  into  at  a  very  great  length. 

A  ring  spindle,  though  made  of  one  piece  of  steel,  is  prop* 
erly  enough  described  as  consisting  of  two  parts,  because  it 
has  a  bearing  in  the  middle.  The  lower  bearing,  or  step, 
supports  the  spindle  at  its  lower  end,  while  it  is  revolved  in  an 
upright  position  with  great  rapidity  by  the  pull  of  the  band 
which  is  passed  round  the  "whirl,"  or  double  ring,  which 
forms  part  of  the  "but"  of  the  spindly.  The  upper  bearing 
is  in  the  "bolster,"  and  tends  to  keep  the  spindle  firm  and 
steady  in  its  rotation.  The  part  above  the  upper  bearing  is 
called  in  the  record  the  tip  or  blade,  and  that  below,  the  but. 
The  object  of  both  the  inventions  in  controversy  here  is  to 
obtain  a  spindle  and  bobbin  which  can  be  run  at  a  maximum 
of  speed  by  a  minimum  of  power. 

Not  long  after  Pearl's  patent  had  been  obtained.  Sawyer 
applied  for  and  received  one.  No.  113,576,  April  11, 1871,  for 
improvements  in  ring-spinning  machines.  He  says  that  the 
objects  of  his  invention  are — "Mrst,  to  reduce  the  weight  of, 
and  consequently  the  power  required  to  drive,  the  spindles ; 
teeond,  to  secure  greater  steadiness  of  rotation  for  the  spin- 
dle, thus  enabling  it  to  run  at  a  higher  speed  than  is  cus- 
tomary, or  to  run  more  satisfactorily  at  any  speed;  and, 
third,  to  reduce  the  cost  of  constructing  the  machines."  He 
then  says:  "The  upper  bearings  of  spindles,  as  now  generally 
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constrooted,  extend  but  a  short  distanoe  above  the  bolster 
rails  in  vhioh  they  are  fixed.  Now,  as  this  rail  must  be 
placed  far  enough  below  the  lowest  point  at  whioh  the  yam 
is  woand  upon  the  bobbin,  to  allow  the  ring  rail  to  pass  below 
that  point,  a  large  part  of  the  spindle  must  neoessanly  extend 
upward  beyond  its  upper  bearing,  and  is,  consequently,  even 
when  made  of  large  size,  subject  to  considerable  vibration 
when  running.  It  is  also  necessary  in  tiie  ordinary  construc- 
tion, in  order  to  secure  a  proper  distance  between  the  two 
bearings  of  the  spindles,  to  extend  the  spindle  downwards  for 
a  considerable  distanoe  below  where  it:  might  otherwise  termi- 
nate; and  this  increase  in  length  requires  a  corresponding 
increase  in  diameter  beyond  what  would  be  required  were  a 
shorter  spindle  used.  My  improvement  consists  in  certain 
details  of  construction  and  arrangement,  whereby  I  am  ena- 
bled to  remove  most  of  that  part  of  the  spindle  whioh  ordina- 
rily extends  below  the  whirl,  and  to  leave  only  a  small  part  of 
the  spindle  exposed  above  its  upper  bearings,  so  that  it  is  ren- 
dered possible  to  reduce  its  diameter,  and,  consequently,  its 
weight,  and  at  the  same  time  to  insure  for  it  greater  steadi- 
ness of  rotation." 

He  then  describes  his  spindle;  the  governing  principle  of 
which  is,  that  in  place  of  the  short  bolster  below  the  bobbin, 
he  makes  a  tubular  bolster  which  is  carried  up  into  the  bob- 
bin, which  is  enlarged,  or  chambered,  at  its  lower  part  so  as 
to  revolve  freely  about  the  tube.  Only  enough  of  the  spindle 
remains  above  the  top  of  the  bolster  to  hold  the  bobbin  firmly 
in  its  revolution  with  the  spindle.  In  consequence  of  this 
change,  as  he  says,  he  may  make  his  spindle  with  a  short 
"but,"  and  very  light  throughout. 

Sawyer's  spindle  was  brought  to  the  notice  of  manufactur- 
ers, and  was  tried  in  continuous  operation  at  a  mill,  some 
time  before  he  obtained  his  patent.  Soon  afterwards  Pearl 
adopted  the  short  but  for  his  spindle,  and  has  always  made 
and  sold  it  in  that  form.  He  re-issued  his  patent  with  claims 
intended,  perhaps,  to  cover  Sawyer's  spindle.  The  defend- 
'  ants  contend  that  Pearl  derived  his  short  but  directly  or  indi- 
rectly froin  Sawyer;  and  the  plaintiffs  contend  that  the  idea 
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of  lightening  the  spindle  was  borrowed  by  SAirytr  from  PearL 
The  evidence  tends  to  show  that  q>indles  of  varioas  sizes  and 
weights  and  lengtbe  had  been  made  and  ased  before  either 
Pearl  or  Sawyer  made  theirs;  that  Sawyer  was  the  first  to 
bring  the  short  bat  into  general  use ;  that  he  was  the  first  to 
introduce  the  raised  or  tabular  bolster  in  ring  spinning,  though 
•ne  had  been  used  in  a  throstle  or  flyer  frame;  that  both 
Pearl  and  Sawyer  have  made  and  sold  spindles  in  large  quaa> 
tities,  which  have  been  found  Taluable.  "^ 

It  is  farther  proved,  to  my  satisfaction,  that  Pearl  believed 
from  the  first  that  by  lightening  the  tip,  or  upper  part,  of  his 
■pindle  he  could  lighten  the  lower  part,  though  he  naforto- 
nately  neglected  to  mention  it  in  his  original  specification. 
His  spindle  filed  as  a  model  was  somewhat  lightoned  hj 
diminishing  its  diameter.  This,  however,  was  not  obvious  oa 
inspection,  and  is  not  shown  in  his  drawings.  When  ha 
had  learned  the  best  way  of  lightening  the  lower  part  of  th* 
ipindle  was  by  shortening  it,  (whether  he  learned  this  from 
Bawyer  or  not,  I  do  not  need  to  inquire,)  he  was  of  opinion 
that  he  might  properly,  and  within  the  scope  of  his  original 
plan,  lighten  his  "but"  by  shortening  it,  as  well  as  by  dimin* 
ishing  its  diameter,  and  he  obtained  the  re-issue  in  suit,  in 
which  he  says: 

"By  thus  dispensing  with  the  length  and  weight  at  the  top 
of  the  spindle  above  the  bolster,  while  the  length  of  bobbin 
and  traverse  of  the  frame  remain  as  before,  I  am  enabled  to 
lighten  the  lower  part  of  the  spindle  and  whirl  below  the  bol- 
ster, D,  many  times  the  weight  taken  from  its  blade  above, 
without  destroying  the  proper  balance  of  the  spindle  and 
its  consequent  steadiness  of  rotation,  and  by  these  means  I 
accomplish  the  ultimate  effect,  which  is  the  purpose  of  thia 
improvement,  of  enabling  the  spindle  to  be  run  steadily  at 
high  speed  with  much  less  power  than  heretofore,  thus  dimin« 
ishing  the  expense  and  increasing  the  power  at  the  same 
time." 

This  statement  was  not  in  the  original  patent.  In  the 
drawings  of  that  patent  the  length  of  the  but  is  not  given, 
•nd  its  diminution  in  diameter  is  not  shown  or  referred  ta 
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Id  Qte  new  drawings  he  riedaced  iihe  length  of  the  hut;  and 
this  ia  ineisted  apon  bj  the  defendants  as  a  fraud,  -which  ron< 
ders  the  issue  void.  The  statute  declares  that  in  a  machine 
patent  the  model,  or  drawings,  shall  not  be  amended,  except 
each  by  the  other,  (Bev.  St.  §  4916,)  and  it  is  true  that  these 
drawings  are  not  amended  by  the  model,  but  rary  from  it  in 
this  very  important  particular.  Whrai  this  fact  was  called  to 
the  attention  of  Judge  Shepley,  in  the  Bhode  Island  case,  he 
said  that  it  was  not  illegal  to  «hange  the  drawings  in  a  mat- 
ter which  did  not  affect  the  claims.  I  see  no  reason  to  change 
the  ruling  of  the  court  upon  this  point.  The  .modification  of 
the  drawings  undoubtedly  tends  to  show  thai  the  importance 
of  the  short  but  was  discovered  by  the  patentee  after  1870, 
and  it  was,  perhaps,  morally  speaJcing,  objectionable,  because 
the  value  of  his  spindle  depends  very  much  upon  the  short 
but;  but,  as  that  feature  was  not  claimed  in  the  re-issue,  the 
change  was  held  to  be,  teohmcaUy  speaking,  immaterial.  As 
a  question  of  intent,  it  is  mitigated  by  the  consideration  that 
Pearl  tmly  believed  that  the  value  of  the  short  but,  by  whom* 
loerrer  introduced,  was  much  increased,  if,  indeed,  it  was  not 
wholly  due  to  a  shortening  and  lij^tez^ng  of  the  upper  parts 
of  the  spindle.  Upon  this  point  the  opinion  in  the  Ocean 
liills  case  appears  to  agree  with  that  of  the  patentee.  "  With- 
mit  a  knowledge  of  the  results  accomplished  by  these  changes," 
■ays  Judge  Shepley,  referring  to  the  cutting  off  of  a  piece  of 
the  blade  of  the  spindle,  and  placing  the  upp^  adhesive  bear* 
ing  at  the  middle  instead  of  the  top  of  the  bobbin,  "they 
might,  at  first  glance,  appear  to  be  merely  structural  changes ;" 
but  he  adds  that  the  improved  results  attained  by  the  inven- 
tion prove  it  to  have  a  higher  character.  His  meaning  is 
that  the  proof  of  iiivmtion  is  found  in  the  improved  working 
of  Pearl's  spindle,  as  actually  made  and  sold,  shortened  below 
as  well  as  above,  and  that  the  shortisning  below,  though  not 
described  or  claimed,  was  rendered  possible  by  the  shortening 
above. 

It  is  proved  in  this  case  that  Pearl  was  not  the  first  person 
to  make  a  ring  spindle  with  a  short  tip.  Such  an  instrument 
iras  made  and  used  for  years  before  his  time  in  Middlebury. 
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So  tat,  therefore,  as  the  possibility  of  lightening  the  lower 
part  of  a  spindle  depends  upon  outting  off  a  pieoe  of  the  upper 
part,  it  does  not  flow  from  any  invention  of  Pearl's.  When 
this  fact  was  sl^own  to  Judge  Sheplej,  in  the  Coventry  Mills 
case,  he  was  stiU  of  opinion  that  Pearl  had  a  combination  of 
sufficient  utility  to  support  a  patent,  and  he  granted  an  in> 
junction  to  restrain  the  use  of  a  spindle  and  bobbin  which 
clearly  contained  the  invention.  This  combination,  as  I  under* 
stand  it,  is  of  a  spindle  with  a  shortened  tip,  and  a  bobbin 
with  a  central  adhesive  bearing,  the  Middlebury  bobbin  hav* 
ing  such  a  beaming  only  at  its  lower  end.  From  the  remarks 
of  the  judge  when  the  Ashton  spindle,  which  is  somewhat 
shorter  than  its  bobbin^  was  produced  in  court,  I  should  un< 
derstand  that  the  bobbin  of  Pearl  must  have  two  chambers ; 
that  is  to  say,  it  must  be  reamed  out  above  as  well  as  below, 
80  as  to  make  a  bobbin  at  once  light  and  strong.  If  it  has  no 
upper  chamber  it  would  seem  to  be  anticipated  by  the  Ashton. 
I  do  not  venture  to  reverse  the  decision  of  Judge  Shepley, 
in  upholding  the  patent  of  Pearl,  as  thus  understood;  a  de< 
cisicm  which  he  asaoree  us  was  arrived  at  after  very  careful 
consideration.  The  spindle  and  bobbin  oi  Sawyer  do  not 
infringe  this  combination.  The  theory  of  Sawyer's  improve* 
ment  was  that  a  saving  of  power  \rould  be  best  obtained  by 
a  change  in  the  bearings  of  the  old  spindle.  The  disturbing 
forces,  according  to  his  view,  are  the  pull  of  the  belt  on  the 
whiri,  the  poll  of  the  yam  on  the  bobbin,  and  the  centrifugal 
force  of  the  whirling  structure,  which  includes  the  spindle, 
the  bobbin,  and  the  yam  on  the  bobbin.  Sawyer's  opinion 
is  that  the  obstructing  force  of  the  pull  of  the  belt  is  dimin- 
ished by  shortening  the  but;  that  the  other  two  forces  are 
diminished  by  ediortening  the  bobbin  and  spindle  together, 
and  very  sli^tly,  if  at  all,  by  shortening  the  spindle  within 
the  bobbin;  that  the  shortening  below  is  made  practioaUe  by 
a  change  in.  the  bearing  or  bearings  above;  that  the  true  rela- 
tion between  these  parts,  above  and  below,  is  one  of  length 
between  bearings,  and  not  of  weights.  This  theory  I  believe 
to  be  true  in  the  main.  The  evidence  seems  to  me  to  prove 
ihat  there  is  not  such  a  close  rp^-^tion  between  the  weight  <rf 
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{he  spindle  above  the  bolster,  and  its  weight  below,  as  the 
patent  of  Pearl  assumes,  thongh  there  may  be  a  little ;  and 
that  there  is  snbstantially  sneh  a  relation  between  the  length 
of  the  bearings  as  Sawyer  assumes.  While,  therefore,  I  am 
not  prepared  to  say  that  there  is  no  value  in  Pearl's  combi- 
nation, and  am  sure  that  the  Pearl  spindle,  as  made  and 
sold,  and  the  Sawyer  spindle,  as  made  and  sold,  are  both  val* 
uable,  I  have  no  occasion  to  ascertain  their  relative  value, 
because  I  find  them  to  be  distinct  structures,  and  to  occupy 
independent  positions  in  the  art. 

The  first  of  Pearl's  claims  is :  "The  described  ring  spindle^' 
having  its  blade  from  the  bolster,  D,  upward,  shorter  than  tbd 
bobbin,  and  combined  with  the  bobbin,  constructed  substan- 
tially as  described,  by  means  of  the  adhesive  bearings,  as  and 
for  the  purpose  set  forth."  This  claim  is  not  infringed, 
among  other  reasons,  because  the  Sawyer  bobbin  has  not 
the  two  adhesive  bearings  described  in  the  Pearl  patent.  The 
commissioner  of  patents,  in  dissolving  the  interference  be- 
tween Pearl  and  Sawyer,  said :  "How  the  invention  of  a 
bobbin,  with  an  intermediate  hearing  and  an  upper  bushing, 
can  be  held  to  include  a  bobbin  having  intermediate  and  upper 
bearings,  is  a  problem  I  am  unable  to  solve."  I  find  a  sim- 
ilar difficulty  because  the  upper  bushing  of  Pearl  is  merely  a 
plug,  and  has  no  true  part  in  the  combination,  and  his  lower 
bearing  is  not  .the  equivalent  of  Sawyer's  upper  bearing. 
The  principal  argument  has  been  addressed  to  the  second 
daim:  "The  combination  of  the  bobbin,  the  intermediate 
Adhesive  bearing,  i,  and  the  blade  of  the  spindle  made  shorter 
than  the  bobbin  from  the  bolster,  D,  upward,  substantially  as 
described." 

The  Sawyer  contrivance  may  infringe  this  claim  in  words, 
but  it  does  not  in  fact.  The  combination  of  bobbin,  bolster, 
and  spindle  is  essentially  different  in  the  two.  The  true 
meaning  of  the  claim,  construed  by  what  Pearl  did,  is  that  the 
bobbin  projects  beyond  the  tip  of  the  spindle.  With  a  bob- 
bin thus  projecting,  no  advantage  is  gained  in  resisting  the 
pnll  of  the  yam,  because  that  pull  is  against  the  outside  of 
the  bobbin,  which  is  as  high  as  ever;  and  the  gain  in  dimin- 
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isbed  vibration  is  very  Bmall,  if  any.  Savyer'B  spindle  goes 
to  the  top  of  bis  bobbin,  and  his  advantage  is  gained  by  ele- 
vating the  bearing  of  his, bolster,  'which  &£Peot8  both  the  out- 
side and  the  inside  of  the  bobbin;  and  whatever  advantage 
Pearl  had  was  a  different  one,  and  was  made  on  a  different 
theory,  that  of  lightening  the  spindle  with  the  bobbin.  The 
blade  of  the  Sawyer  spindle  is  not  shortened,  except  npon 
the  assumption  that  carrying  up  the  bolster  is  the  same  thing 
as  cutting  off  a  piece  of  the  spindle,  which,  perhaps,  it  might 
be  if  Pearl  had  cut  off  his  bobbin,  too ;  as  Judge  Shepley  said  to 
the  defendants  in  the  Coventry  case,  "Cut  off  your  bobbin,  and 
you  will  not  infringe,"  or  to  that  effect.  But  the  organization 
of  Pearl  would  not  admit  of  this  change. 

The  plaintiffs  argue,  and,  indeed,  rest  their  case  upon  the 
argument,  that  the  tubular  bolster  of  Sawyer  was  well  known 
in  1870,  and  may,  therefore,  be  substituted  in  Pearl's  com- 
bination by  mere  construction,  leaving  it  the  same  as  before. 
There  is  no  doubt  that  such  a  form  of  bolster  and  bobbin 
was  known  before  in  some  other  kinds  of  spinning,  but  it  is 
not  proved  that  it  had  ever  been  used  in  a  ring-frame ;  that  it 
could  be  so  used  without  invention;  that  any  such  bobbin 
had  been  made  with  adhesive  bearings ;  or  that  it  was  so  well 
known  that  it  had  become  a  mere  question  of  construction 
which  form  should  be  adopted.  Indeed,  the  contrary  of  all 
this  may  be  fairly  inferred. from  the  evidence.  Therefore, 
when  the  plaintiff's  invention  has  been  reduced  to  the  nar- 
row combination,  which  is  all  that  the  evidence  now  permits, 
they  caimot  fairly  claim  to  embrace,  as  a  known  substitute,  a 
bolster  and  bobbin  so  different  from  their  own.  I  am  much 
inclined  to  consider  this  combination  a  different  one,  mechan- 
ically speaking,  however  well  known  the  Sawyer  bolster  and 
bobbin  may  have  been;  but  this  need  not  be  decided.  While 
I  am  thus  of  opinion  with  the  defendants  in  the  most  impor- 
tant part  of  their  oases,  it  seems  to  me  that  they  have  added 
the  Pearl  combination  to  that  of  Sawyer  in  the  use  of  certain 
spindles  and  bobbins,  which  the  evidence  declares  them  to 
have  used  to  a  greater  or  less  extent.  The  bobbins,  in  the 
instance!  referred  to,  have  a  chamber  of  some  substantial 
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length  above  the  upper  end  of  the  spindle,  so  that  the  oodit 
bination  of  Pearl's  second  claim  appears  to  be  present,  of  the 
bobbin  with  two  chambers,  the  intermediate  adhesive  bear- 
ing, and  the  blade  of  the  spindle  made  shorter  than  the  bob- 
bin. These  bobbins  are  represented  by  the  exhibits  H,  I,  J, 
and  M,  and  are  said  to  have  bejsn  osed  with  a  spindle  sub- 
stantially like  exhibit  Q, 

Upon  the  best  consideration  I  have  been  able  to  give  to  the 
contradictory  evidence  in  respect  to  the  Waoregan  bobbin,  I 
am  of  opinion  that  Atwood  did  ream  ont  the  top  of  his  bob- 
bins before  the  date  of  Pearl's  invention.  I  agree  with  the 
plaintiffs'  counsel  that  this  fact  only  affects  the  third  claim, 
and  does  not  prevent  a  recovery  for  infringing  the  second.  It 
may  eventually  have  a  bearing  on  the  taxation  of  costs. 

Interlocutory  decree  for  the  complainants. 


Whtez  v.  S.  Habbis  &  Sons  Manxtfaotubing  Co. 
(Oimat  Oovrt,  D.  MassaehutetU.    July  19, 1880.) 
1.  Fatert  Ko.  220,126— Ikjuhctiok—Liceiibb—Ekioffku 

In  Equity. 

Myen  d  Warner,  for  complainant. 

Thos.  H.  Dodge,  for  defendants. 

Lowell,  0.  J.  The  complainant's  patent,  No.  220,126,  is 
recent,  and  has  not  been  litigated,  and  the  affidavits  give  us 
to  understand  that  its  validity  is  seriously  contested.  This 
is  reason  enough  for  not  granting  a  preliminary  injunction. 

It  is  said  that  the  defendants  are  estopped  by  having 
accepted  a  license  from  the  complainant.  But  the  only  license 
asked  for  or  taken  was  to  sell  certain  goods  which  the  defend- 
ants had  on  hand  when  the  patent  was  obtained,  which  seems 
to  be  rather  in  the  nature  of  a  compromise  to  save  trouble, 
than  A  deliberate  acknowledgment  of  the  validity  of  the 
patent.  Bnt,  if  the  defendants  are  estopped  to  dispute  the 
patent,  there  is  a  serious  doubt  of  the  infringement.     The 
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artioles  coidplained  of  are  made  under  patent  No.  221,731i 
'which  Judge  Blatohford  has  lately  said,  in  refusing  a  similar 
motion,  do  not,  at  first  sight,  appear  to  infringe  the  patent  of 
the  complainant.     White  v.  Noyu,  2  Fed.  Bbp.  782. 
Preliminary  injunction  refused. 


FoBOB  V.  The  Bhip  Fiodb  of  tbb  Oobak,  eie. 

(Dittriet  Court,  E.  D.  Nm  Tork.    June  26, 1880.) 

1.  BOTTOXRT  CairTBACi  —  Mabitiiik  Ibtbbbst.  —  An  agreement  for 

Doiiritime  interest  U  not  a  necessaiy  element  in  a  contract  of  bottcnniy. 

2.  Sakb— Whkh  LoAir  Du«.— A  loan  payable  10  days  after  the  arrival  of 

a  ship  at  its  ports  of  destination,  becomes  due  and  payable  when  the 
voyage  has  been  broken  up  by  the  negligence  and  omissions  of  the 
master, 
S.  Bamb — CoLiiiBioir— Masitikb  LiKire. — ^A  claim  for  damages  caused  by 
a  collision  occurring  during  the  voyage,  is  entitled  to  preference  over 
a  bottomry  loan  made  upon  the  istma  vo;ase,  prior  to  -the  happening 
of  such  collision. 

Sidney  Chubb,  for  libellants. 

TV,  W.  Ooodrich,  E.  L.  Owen  and  HiU,  Wing  dt  Showdy,  for 
intervenors. 

Bbnediot,  D.  J.  This  cause  comes  before  the  court  upon 
exceptions  to  a  libel,  filed  under  the  following  eircumstances : 
On  the  tenth  day  of  October,  1879,  the  ship  Pride  of  the 
Ocean  was  proceeded  against  in  this  court  by  the  owners  of 
the  schooner  George  W.  Andrews,  to  recover  the  damages 
caused  to  that  vessel  by  a  collision  with  the  ship  Pride  of  the 
Ocean,  which  occurred  on  the  high  seas  on  the  third  day  of 
August,  1879. 

The  said  action  proceeded  to  a  trial,  and  resulted  in  a 
decree  condeixming  the  Pride  of  the  Ocean  for  the  damages 
aforesaid.  Subsequently  to  such  interlocutory  decree  the 
ship  was  sold  by  order  of  the  court  as  perishable,  and  the 
proceeds  were  brought  into  the  register.  The  net  proceeds 
of  such  sale  amount  to  the  sum  of  about  $6,600,  while  the 
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claim  for  damages  caased  by  the  collision  amount  to  the  sum 
of  $17,000. 

Immediately  tipon  the  entry  of  the  order  for  the  sale  of  the 
ship,  in  the  action  already  referred  to,  this  action  was  com- . 
menced  against  the  ship  by  ^ing  a  libel,  wherein  the  follow- 
ing facts  are  averred : 

The  ship  Pride  of  the  Ocean,  previons  to  setting  sail  upon 
her  last  voyage  for  which  she  had  then  been  chartered,  was 
in  need  of  supplies  and  repairs  to  enable  hereto  undertake, 
the  voyage  aforesaid,  whereupon  her  mastw,  being  without 
money  or  credit,  to  obtain  the  same  applied  to  one  G.  W.  Ber- 
taine  for  a  loan  of  money  upon  the  credit  of  said  ship  to 
enable  him  to  procure  such  supplies  and  repairs.  Bertaine 
agreed  to  make  such  loan,  and  accordingly,  on  the  first  day 
of  August,  1879,  advanced  to  the  master  of  the  ship,  upon 
the  agreement  and  for  the  purpose  aforesaid,  the  sum  of 
£786,  atrd  received  from  said  master  the  following  instru- 
ment: 

"£736  stg.  Nbw.Tobk,  A,ugu8t  1,  1879. 

"Ten  days  after  arrival  at  port  of  destination  of  the  Brit- 
ish ship  Pride  of  the  Ocean,  of  which  I  am  master,  now  lying 
at  New  York  and  loaded  with  refined  petroleum,  and  ready  to 
sail  for  London,  I  promise  to  pay  to  the  order  of  G.  W.  Ber- 
taine, Esq.,  $736  British  sterling,  in  approved  banker's  demand 
bills  on  London,  value  received,  for  necessary  disbursements 
of  my  vessel  at  this  port,  for  the  payment  of  which  I  hereby 
pledge  my  vessel  and  freight;  and  my  consignees  at  the  port 
of  destination  are  hereby  directed  to  pay  the  amount  of  this 
obligation  from  the  first  amount  of  freight  received  for  account 
of  my  said  vessel.  Any  other  draft  or  obligation  by  me  drawn 
at  this  port  on  said  freight  will  be  secondary  to  this. 
[Signed]  "Thomas  Welsh, 

"Master  of  ship  Pride  of  the  Ocean." 

This  instrument  was  thereafter  assigned  to  the  present 
Jibellants,  W.  M.  Force  &  Go.,  and  the  following  day,,  being 
August  2, 1879,  the  ship  sailed  for  London  upon  her  voyage. 
On  the  next  following  day,  being  August  8,  1879,  while  the 
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Bhip  was  prosecuting  her  aforesaid  voyage,  she  met  with  the 
collision  which  formed  the  subject  of  the  action  by  the  owners 
of  the  schooner  George  W.  Andrews,  to  which  reference  has 
already  been  made.  In  the  collision  the  schooner  was  sunk, 
and  the  ship  so  injured  that  she  was  compelled  to  put  back 
to  New  York,  where,  upon  her  arrival,  she  was  immediately 
seized,  at  the  instance  of  the  owners  of  the  George  W.  An- 
drews, to  recover  for  the  loss  of  the  schooner,  and  was  there- 
after condemned  to  be  sold  in  such  action  as  already  described. 

Upon  these  facts  the  present  libellants  claim  to  be  entitled 
to  be  repaid  the  amount  of  the  loan  out  of  the  proceeds  of 
the  sale  of  the  ship,  and  to  be  entitled  to  priority  over  the 
claim  of  the  owners  of  the  George  W.  Andrews  in  the  distri- 
bution of  the  proceeds  of  the  sale  of  the  ship. 

In  this  action  by  Force  the  owners  of  the  schooner  George 
W.  Andrews  have  intervened  for  their  interest  in  the  proceeds 
of  the  ship,  and,  by  exceptions  to  the  libel,  have  raised  vari- 
ous questions  that  are  now  to  be  determined. 

In  the  first  place,  they  contend  that  the  instrument  set 
forth  in  the  libel  of  For'ce  does  not  show  a  contract  of  bot- 
tomry, and  doe3  not  entitle  the  libellant  to  enforce  his  de- 
mand against  the  ship.  The  ground  of  this  contention  is 
that  there  was  no  agreement  for  maritime  interest,  and  the 
transaction  was  simply  a  draft  against  freight. 

Upon  this  question  I  remark  that  the  character  of  the  con- 
tract set  forth  in  the  libel  must  be  determined  from  the  terms 
of  the  instrument  and  the  circumstances  under  which  it  was 
made,  as  those  circumstances  appear  in  the  libel.  The  cir- 
cumstances stated  in  the  libel,  which  on  this  occasion  must 
be  taken  to  be  truly  set  forth,  show  the  contract  to  be  one  of 
bottomry,  unless  it  be  that  an  agreement  for  maritime  inter- 
ests is  a  necessary  element  of  such  a  contract.  But  such  is 
not  the  law.  The  absence  of  an  agreement  for  maritime 
interest  is  a  significant  circumstance,  always  to  be  taken  inte 
consideration  in  determining  whether  the  loan  was  in  good 
faith  made  upon  the  risk  of  the  voyage,  but  it  is  not  con- 
clusive proof  that  no  maritime  risk  was  assumed.  Ii)  this 
case  the  libel  avers  that  the  loan  was  made  upon  the  risk  of 
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the  voyage,  and  upon  the  face  of  the  oontraet  set  forth  it 
appears  that  the  repayment  of  the  loan  was  dependent  apon 
the  arrival  of  the  vessel  at  the  port  of  destination. 

I  see  no  ground,  therefore,  upon  which  to  deny  to  this 
contract  the  character  of  a  loan  upon  bottomry.  No  case  in 
this  country  has  been  fonnd  that  can  be  cited  in  support  of 
this  conclusion,  and,  so  far  as  I  am  informed,  this  is  the  first 
instance  in  this  country  where  the  legal  character  of  the 
instrument  under  consideration  has  been  called  in  question. 
But  the  instrument  be'fore  the  British  admiralty,  in  the  case 
of  The  Cecilie,  (Law  Rep.  4  Prob.  Div.  210,)  was  very  similar 
to  the  instrument  here  in  question,  and  the  ruling  of  the  court 
in  that  case  goes  far  to  sustain  the  conclusion  that  the  con- 
tract set  forth  in  the  libel  is,  in  legal  effect,  bottomry. 

It  is  next  contended  in  behalf  of  the  intervenors  that  upon 
the  facts  stated  in  the  libel  the  loan  has  not  become  due,  and, 
therefore,  cannot  be  enforced  against  the  ship.  The  libel 
shows  that  the  voyage  described  in  the  agreement  has  been 
broken  up,  not  by  any  act  of  the  lender,  but  because  the  bor- 
rower occasioned  the  loss  of  another  man's  vessel  and  omit- 
ted to  pay  therefor.  The  collision  that  gave  occasion  for  the 
seizing  of  the  ship  has  been  held  to  have  arisen  from  the  neg- 
ligence of  the  master  of  the  ship.  It  was  open  to  the  bor- 
rower to  prevent  the  condemnation  of  the  ship  by  paying  the 
damages  caused  by  the  collision  or  by  substituting  a  stipu- 
lation in  place  of  the  ship.  He  elected  to  do  neither,  and  the 
necessary  result  is  to  prevent  the  accomplishment  of  the  voy- 
age, upon  the  risk  of  which  the  money  claimed  by  the  libel- 
lants  was  loaned.  Under  such  circumstances  it  can  hardly 
be  doubted  that  the  loan  has  become  due  and  enforceable 
against  the  ship. 

The  next  position  taken  in  behalf  of  the  intervenors  is  that 
the  libellant  can  have  no  interest  in  the  proceeds  of  the  sale 
of  the  ship  superior  to  theirs,  because  they  were  the  first  to 
proceed  against  the  ship,  and  prior  to  any  steps  taken  by 
the  present  libellants  they  had  obtained  a  decree  condemning 
the  ship  to  be  sold  to  pay  their  demand,  by  which  decree  it  is 
insisted  the  ship  and  her  proceeds,'  so  far  as  necessary  for 
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the  purpose,  became  appropriated  to  the  payment  of  their 
demand  to  the  ezolnsion  of  anj  other  demand.  It  may  be 
doubted,  perhaps,  whether  the  proceedings  had  will  permit 
the  inteirenors  to  insist  npon  this  position,  because  of  the 
intervention  of  those  libellants  which  has  been  effected  in  the 
collision  case.  But  any  consideration  of  the  effect  of  thai 
intervention,  or  of  the  decree  that  was  rendered  in  the  col- 
lision case,  is  rendered  unnecessary  for  the  reason  that  I  hold 
the  claim  for  damages  caused  by  the  collision  entitled  to 
preference  over  the  libellants'  claim,  without  reference  to  any 
right  obtained  by  the  decree. 

'  A  good  reason  for  a  distinction  between  a  claim  for  dam- 
ages arising  oat  of  a  collision  occuning  during  the  voyage, 
and  a  bottomry  loan  made  upon  the  same  voyage,  prior  to 
the  happening  of  the  collision,  is  stated  in  the  case  of  The 
Almx  (1  W.  Bep.  118)  in  the  following  language: 

"The  creditor  in  damage  has  no  option,  no  caution  to  exer- 
cise; the  creditor  on  mortgage  or  bottomry  has.  He  may 
consider  all  possible  risks,  and  give  credit  or  not  as  he  may 
think  most  advisable  for  his  interest.  He  has  an  alternative; 
th^  creditor  in  damage  has  not."  I  am  aware  that  the  pref- 
erence of  a  creditor  in  damage  over  a  lender  on  bottomry  has 
been  considered  by  some  to  rest  upon  the  general  rule  of  the 
admiralty,  that  maritime  liens  are  paid  in  the  inverse  order 
of  their  inception.  The  American,  6  Law  Rep.  U.  B.  277. 
But  it  seems  to  me  that  the  reason  of  the  general  rule  fails 
when  the  demand  competing  with  a  bottomry  arises  out  of  a 
coUision,  for  I  cannot  conceive  it  possible  to  say  that  a  prior 
lender  on  bottomry  has  derived  any  benefit  from  a  subsequent 
collision.  The  value  of  the  lender's  security  cannot  be 
enhanced  by  a  subsequent  collision,  nor  could  such  a  collis- 
ion in  any  way  tend  to  preserve  the  lender's  security  for 
him,  but  the  contrary. 

I  therefore  prefer  to  rest  my  decree  upon  the  ground  above 
stated,  rather  than  upon  the  general  rule  of  the  admiralty 
to  which  reference  has  been  made.  It  may  also  be  that  a 
further  ground  for  awarding  a  preference  to  the  creditor  in 
damage  is  to  be  found  in  public  policy,  as  is  intimated  in  the 
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case  of  The  Almi,  already  referred  to;  and  still  further  if,  as 
these  libellants  contend,  their  demand  became  dae  apon  the* 
entry  of  a  decree  in  favor  of  the  creditor  in  damage  and  not 
before,  it  may  follow  that  their  right  to  payment  out  of  the 
proceeds  of  the  sale,  as  fixed  by  the  decree,  mast,  for  that 
reason,  be  subject  to  the  right  of  the  libellant  in  -whose  favor 
the  decree  was  made. 

These  suggestions  are  made  as  worthy  of  consideration,  but 
I  rest  my  decision  upon  the  ground  before  stated,  that  a 
lender  of  money  upon  bottomry  is  a  voluntary  creditor,  who,  for 
the  advantage  to  be  derived  therefrom,  and  with  knowledge 
of  the  risks  attending  the  voyage,  deliberately  enters  into  a 
contract  with  the  ship,  and,  moreover,  ia  permitted  to  obtain' 
compensation  for  the  risk  assumed  by  exacting  a  maritime 
premium,  while  the  relation  to  the  ship  of  him  whose  demand 
arises  out  of  a  collision  is  involuntary.  It  is  created  by  cir- 
cumstances over  which  the  'creditor  in  damage  has  no  control, 
and  he  can  receive  no  compensation  for  the  risk. 

Nor  is  the  case  altered  by  the  fact  that  in  this  instance  the 
lender  is  not  shown  to  have  exacted  a  maritime  premium  for 
the  risk.  If  no  such  premium  was  taken,  it  is  only  because 
the  lender  saw  fit  not  to  take  it.  His  right  to  exact  it  was 
clear ;  but,  if  his  contention  be  correct,  he  did  not  exact  the 
premium,  for  he  has  here  insisted  that,  "when  no  intent  at° 
premium  is  expressed  on  the  face,  the  customary,  reasonable, 
and  logical  conclusion  is  that  it  is  included  in  the  principal 
named."  The  right  of  the  assignee  of  such  a  contract  as  this 
libel  sets  forth  to  maintain  the  action  seems  undoubted.  In 
the  case  of  the  Cecilie,  already  cited,  the  action  was  brought 
by  an  assignee. 

My  conclusion,  therefore,  is  that  the  libel  is  bad,  so  far  as  it 
asserts  a  claim  to  be  paid  out  of  the  proceeds  of  the  ship  in 
preference  to  the  claim  of  the  owners  of  the  schooner  George 
"W.  Andrews  for  the  loss  of  their  vessel  by  the  collision  re- 
ferred io,  bat  that  m  other  respects  it  is  good. 
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In  tbk  J^atteb  of  the  Petition  and  LasL  of  Thb  Livbb- 
f  ooL  &  Great  Webtebm  Steam  Co.,  (limited,)  eto. 

(DUMet  Court,  8.  D.  Nau>  York.    June  26, 1880.) 

1.  Uneabked  Fbeiokt— Rev.  St.  if  4282,  4283,  4284.— A  claim  for  nn- 
earned  freight,  paid  In  advance,  la  not  within  the  class  of  claima 
protected  by  sections  4282,  4283  and  4284  of  the  Revised  Bututes. 

'  Motion  to  Bestrain  Bait. 

Btebe,  W^ox  d  Hobbt,  for  motion. 

Butler,  SHUman  d  Hubbard,  contra. 

Choate,  D.  J.  The  petitioner  in  this  matter  having  com- 
menced proceedings  to  limit  its  liability  for  losses  oocasioned 
by  the  wreck  of  the  steamship  Idaho,  now  moves  to  restrain 
the  prosecution  of  a  suit  brought  against  it  in  the  district 
court  for  the  eastern  district  of  New  Tork  to  recover  freight 
moneys  paid  in  advance  upon  the  shipments  of  cargo  upon 
that  vessel,  which  cargo  was  lost  with  the  ship.  The  sole 
question  presented  is  whether  such  a  claim  for  the  repayment 
of  freight  money  paid  in  advance,  but  not  earned  by  reason 
of  the  failure  of  the  ship  to  deliver  the  cargo,  is  one  of  the 
claims  as  to  which,  by  the  act  of  congress  and  the  general 
maritime  law,  the  liability  of  owners  is  limited  to  the  value  of 
the  ship  and  pending  freight. 

The  class  of  claims  to  which  the  limitation  of  liability  ex- 
tends is  described  in  Bev.  St.  §§  4282,  4283  and  4284.  By 
section  4282  it  is  provided:  "No  owner  of  any  vessel  shall 
be  liable  to  answer  for  or  make  good  to  any  person  any  loss 
or  damage  which  may  happen  to  any  merchandise  whatso- 
ever which  shall  be  shipped,  taken  in  or  put  on  board  any 
such  vessel  by  reason  or  by  means  of  any  fire  happening  to  or 
on  board  the  vessel,  unless  such  fire  is  caused  by  the  design 
or  neglect  of  such  owner."  By  section  4283 :  "The  liability 
of  the  owner  of  ttrly  vessel  for  any  embezzlement,  loss  or  de- 
struction by  any  person  of  any  property,  goods  or  merchan- 
dise shipped  or  put  on  board  of  such  vessel,  or  for  any  loss, 
damage  or  injury  by  collision,  or  for  any  act,  matter  or  thing, 
loss,  damage  or  forfeiture,  done,  oocasioned  or  incurred  with- 
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oat  the  privity  or  knowledge  of  suoh  owner  or  owners,  shall  in 
no  case  exceed  the  amount  or  value  of  the  interest  of  sooh 
owner  in  such  vessel  and  her  freight  then  pending."  And  bj 
section  4284  it  is  provided  that  "whenever  any  snoh  embez* . 
zlement,  loss  or  destruction  is  suffered  by  several  freighters 
or  owners  of  goods,  wares  or  merchandise,  or  any  property 
whatever,  on  the  same  voyage,  and  the  whole  value  of  the  ves> 
sel  and  her  freight  is  not  sufficient  to  make  compensation  for 
each  of  them,"  it  shall  be  apportioned  among  them,  etc. 

I  think  it  is  entirely  dear  from  the  terms  of  the  statute, 
which  have  been  held  to  express  also  the  rule  of  the  general 
maritime  law,  that  a  claim  for  unearned  freight  paid  in  ad- 
vance  is  not  within  the  class  of  claims  protected  by  the  stat- 
nte.  A  claim  for  prepaid  freight  is  not  a  claim  based  upon 
the  loss  or  destruction  of  the  goods.  Suoh  loss  or  destruction 
need  neither  be  alleged  nor  proved  in  a  suit  for  the  recovery 
of  prepaid  freight.  The  right  to  it,  whenever  that  right  exists, 
rests  upon  the  implied  promise  which  the  common  law  raises 
against  any  person  who  has  received  money  as  the  consider- 
ation  of  an  executory  contract  on  his  part  which  he  fails  to 
perform.  It  is  an  action  for  money  paid  upon  a  considera- 
tion which  wholly  fails,  and  which  the  law  implies  a  promise 
to  repay,  because,  et  equo  et  bono,  the  party  receiving  it  has  no 
right  to  retain  it  as  against  the  party  who  has  paid  it.  The 
nature  of  the  intervening  obstruction  which  has  prevented  the 
performance  of  the  executory  contract  is  wholly  immaterial. 
This  liability,  if  it  exists,  is  on  an  independent  contract.  It 
is  not  properly  described  in  the  language  of  the  statute  as  s 
"liability  for  a  loss  or  destruction  of  property,  or  for  an  act, 
matter  or  thing,  loss,  damage  or  forfeiture  done,  occasioned 
or  incurred  without  the  privity  or  knowledge  of  the  owner;" 
nor  is  it  a  liability  for  "loss  or  destruction  suffered  by  freight- 
ers or  owners  of  goods  on  the  voyage."  Looking  also  to  the 
purpose  of  the  exemption  from  liability,  it  is  clear  that  such 
a  claim  does  not  come  within  the  spirit  or  reason  of  the  stat- 
nte  or  the  rule  of  maritime  law.  The  purpose  was  to  mitigate 
that  rule  of  law  which  made  the  principal  liable  for  the  negli- 
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g^nce  of  his  ageztts  in  its  application  to  the  owners  of  vessels 
a;nd  their  agents,  the  master  and  mariners.   . 

The  potley  of  the  maritime  law,  while  it  may  properly  ex- 
.tend  to  all  claims  that  would  snbjeotthe  ship-owner  to  loss  by 
reason  of  imputing  to  him  the  negligence  oc  fault  of  the  master 
or  mariners,  cannot  rightfully  be  applied  to  shield  him  from  a 
claim  for  the  repayment  of  money  which  he  has  received  but 
not  earned.  The  loss  to  him  in  such  a  case  is  not  in  fact  a 
loss  at  all,  since,  upon  the  proper  view  of  the  matter,  the  money 
never  was  rightfully  his,  but  only  to  become  his  upon  a  con- 
dition which  has  never  been  performed.  No  authority  what- 
ever is  cited  which,  to  any  extent,  sustains  the  petitioner's 
claim. 

The  suit  sought  to  be  stayed  is  neither  withiii  the  letter  nor 
the  reason  of  the  statute.     Motion  denied. 


The  Citv  of  Tawas. 
(DMriet  (hurt,  E.  D.  MieMgan.    July  2, 1880.) 

1.  MARBHALLnra  CiiAUCs — Order  op  Patment.  —  Claims  against  th« 
proceeds  of  sales,  in  cases  arising  upon  the  lakes,  are  usually  paid  in 
the  following  order :  (1)  First  costs  of  sale,  and  incident  to  the  custody 
of  the  vessel ;  (2)  seamen's  wages,  unless  there  be  subsequent  salvage ; 
(3)  claims  for  towage  and  necessaries  furnished  in  a  foreign  port ;  (4) 
claims  for  supplies  and  materials  furnished  in  the  home  port,  for 
which  a  lien  is  given  by  the  state  law ;  (5)  mortgages. 

B.  BamB — CiiABSiFtcATioH.— Claims  of  the  same  merit  areclagsified  accord- 
ing to  the  years  in  which  they  ac&rue,  and  those  of  a  later  year  are 
paid  in  preference  to  those  of  a  former.  This  does  not,  however, 
apply  to  claims  of  different  ranks  or  merit. 

3.  Bame — C1.AIM  OF  Iini^RiOR  Class. — A  claim  of  an  inferior  class  is  not 

entitled  to  payment  in  preference  to  a  claim  of  a  superior  class,  because 
the  former  happens  to  be  in  decree  before.a  libel  for  the  latter  is  filed. 

4.  Same— Majutiue  asd  Btatb  Likns.— Maritime  liens  are  entitled  tob« 

paid  in  preference  to  those  under  a  state  law. 

5.  Bamb— SAiiE  Pendente  Lite.— Where  the  vessel  Is  sold  pendente  liU, 

the  date  of  the  sale  determines  nothing  as  to  the  order  in  which  claims 
shoald  be  paid. 
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t.  Samb— Olahis  is  Dbgbeb.— Claims  not  in  decre^  at  the  time  of  mak. 

ing  report  cbwsifying  olalms  are  not  to  be  postponed  to  those  then  in 

decree,  but  when  the  final  order  for  distribution  is  made  tlie  olerk 

should  disregard  all  claims  not  then  in  decree. 
7.  Bahb — LiBsx  PnjED  Aitbb  Rbport. — Where  a  libel  is  not  filed  until 

after  the  report  of  the  clerk  classifying  claims  is  made  it  should  be 

postponed  until  after  all  o^r  claims  are  paid. 
Rules  adopted  for  the  marshalling  and  payment  of  claims. 

In  Admiralty.  On  exceptions  to  clerk's  report  classifying 
claims. 

The  city  of  Tawaa  was  originally  attached  upon  the  libel 
of  Thomas  Pitts  and  John  B.  Gillett  for  a  towage  claim  of 
small  amount.  Over  80  intervening  libels  were  filed,  and  the 
vessel  was  sold  for  a  sum  insufficient  to  pay  the  claims  against 
her  in  full.  Beference  having  been  made  to  the  clerk  to 
mashal  the  claims,  he  divided  them  into  three  classes :  (1) 
Seamen's  wages;  (2)  towage  and  dockage;  (3)  repairs  and 
materials  furnished  in  the  home  port,  for  which  a  lien  is  given 
by  the  laws  of  this  state.  To  this  report  the  following  excep- 
tions were  filed  by  the  Detroit  Dry  Dock  Company,  a  lien 
holder  of  the  third  class:  (1)  That  all  claims  for  towage 
services  rendered  in  the  year  1875  are  placed  in  the  second 
class,  tind  preferred  to  the  claim  of  the  dry  dock  company ; 
(8)  that  claims  for  which  decrees  have  not  been  rendered, 
and  claims  for  which  libels  were  filed  subsequent  to  the  ob- 
taining of  the  decree  by  the  Detroit  Dry  Dock  Company,  are 
placed  in  the  second  class,  and  preferred  to  its  claim ;  (3) 
that  the  claims  mentioned  in  the  second  class  are  preferred 
to  those  mentioned. in  the  third  class;  (4)  that  claims  are 
placed  in  the  second  class  and  preferred  to  the  claim  of  the  dry 
dock  company,  although  the  libels  therefor  were  filed  after 
the  sale  of  the  schooner  by  this  court. 

John  Bloom,  also  a  claimant  of  the  third  class — ^that  is,  for 
necessaries  furnished  in  the  home  port — excepts  to  placing 
the  claim  of  John  Horn,  for  towage,  in  the  second  class,  upon 
the  ground  that  his  libel  was  not  in  decree  at  the  time  of 
making  the  report,  and  should,  therefore,  be  postponed  to  all 
claims  then  in  decree.  He  also  excepts  to  the  report  upon 
the  ground  that  the  Hbel  of  Sidney  Adams  was  not  filed,  or 
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in  decree,  until  after  the  report  was  made,  and  insists  that 
his  claim  Bhonld  be  postponed  to  all  other  claims. 

J.  J.  Speed,  for  the  Dry  Dock  Company. 

Mr.  Halliday,  for  libellant  Bloom. 

F.  H.  Canfteld,  for  the  original  libellant. 

Bbown,  D.  J.  The  subject  of  marshalling  liens  in  admi- 
ralty is  one  which,  unfortunately,  is  left  in  great  obscurity  by 
the  authorities.  Many  of  the  roles  deduced  from  the  English 
cases  seems  inapplicable  here.  So,  also,  the  principles  ap- 
plied where  the  c'oiiteBt  is  between  two  or  three  libellants 
would  result  in  great  confusion  in  cases  where  50  or  60  libels 
are  filed  against  the  same  vessel.  The  American  authorities, 
too,  are  by  no  means  harmonious,  and  it  is  scarcely  too  much 
to  say  that  each  court  is  a  law  unto  itself. 

The  order  in  which  liens  are  paid  depends  upon  four  con- 
tingencies: (1)  The  relative  merit  of  the  claims;  (2)  the 
time  at  which  the  claim  accrued;  (3)  the  date  at  which  pro- 
ceedings are  commenced  for  its  enforcement;  (4)  the  date  of 
the  decree.  The  practice  has  grown  up  in  this  district,  sanc- 
tioned by  the  long  acquiescence  of  the  bar,  of  classifying 
claims  as  follows:  (1)  Seamen's  wages;  (2)  claims  for  tow- 
age and  for  necessaries  furnished  in  a  foreign  port;  (S)  claims 
for  supplies  and  materials  furnished  at  the  home  port,  for 
which  a  lien  is  given  by  the  state  law ;  (4)  mortgages. 

Bottomry  bonds  being  unknown  on  the  lakes,  no  question 
has  ever  arisen  here  with  regard  to  their  relative  rank.  That 
claims  for  wages  should  be  paid  in  preference  to  all  others, 
except  the  costs  of  sale  of  the  ship  keeper,  and  of  storage  and 
dockage  while  the  vessel  is  in  the  hands  of  the  marshal,  and 
excepting  also  subsequent  salvage,  is  well  settled  in  all  the 
districts.  Whether  one  claim  is  entitled  to  priority  over 
others  of  equal  rank,  by  reason  of  the  libel  being  first  filed 
or  decree  being  first  obtained  upon  it,  is  a  matter  of  very  con- 
siderable doubt — at  least  in  cases  of  contract. 

Nearly  if  not  all  claims  against  this  vessel  accrued  during 
the  years  1875  and  1876,  and  the  first  exception  of  the  dry 
dock  company  proceeds  upon  the  theory  that  claims  in  the 
third  class  accruing  in  1876 — that  is,  for  repairs  furnished  in 
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the  home  port — should  rank  claims  of  the  second  olass,  for 
towage  serriees  rendered  in  1875.  Claims  of  the  same  class 
are  sometrmes  ordered  put  in  the  inverse  order  in  which  they 
accrue.  This,  I  believe,  is  invariably  observed  in  the  case  of 
bottomry  bonds,  the  latst  being  put  first,  and  the  first  last. 
Maclaohlan  on  Merchant  Ship.  663.  In  some  oases  it  is  said 
that  necessaries  famished  for  the  last  voyage  should  be  paid 
in  preference  to  those  furnished  for  a  former  voyage,  and  the 
rule  certainly  seems  a  reasonable  one  as  applied  to  longvoy- 
ages  upon  the  ocean,  but  wholly  inapplicable  to  the  daily  o; 
weekly  trips  made  by  vessels  upon  the  lakes.  I  regard  it, 
however,  as  a  reasonable  modification  of  the  general  practice 
that  claims  of  equal  rank  should  be  paid  pro  rata ;  that  each 
year  should  be  considered  as  a  voyage,  and  that  claims  ao- 
eming  the  last  year  shoald  be  paid  in  preference  to  claims 
of  the  same  rank  accruing  the  year  before,  each  season  of 
navigation  here  being  separated  from  the  preceding  season 
by  four  months  of  inaction.  This  will  encourage  diligence  in 
the  prosecution  of  claims,  and  prevent  the  proceeds  of  sale 
from  being  absorbed  by  dilatory  creditors.  But  I  know  of  no 
authority  or  principle  which  would  justify  the  court  in  order- 
ing a  claim  of  an  inferior  rank  to  be  paid  prior  to  claims  of 
«  superior  rank,  on  the  ground  that  the  latter  claim  accrued 
the  year  before  the  former,  unless  the  defence  of  stale  claim 
is  pleaded  to  the  libel.  Maolachlan,  653.  I  think,  there* 
fore,  the  first  exception  is  not  well  tf^en. 

The  second  exception  is  based  upon  the  theory  that  claims 
for  which  libels  were  filed  snbseqnent  to  the  decree  in  the 
ease  of  The  Dry  Dock  Co.  are  preferred  to  its  claim.  While 
there  are  several  authorities  to  the  effect  that  a  creditor  who 
obtains  a  final  decree  before  another  creditor,  having  a  co- 
ordinate or  equal  claim,  has  intervened  to  enforce  such 
claim,  is  entitled  to  be  paid  in  preference  to  him  who  did  not 
assert  his  right  until  after  the  entry  of  such  decree,  (see  The 
Saraeen,  2  W.  Bob.  451 ;  The  America,  16  Law  Bep.  364,) 
I  know  of  none  which  give  such  preference  to  a  creditor  hold- 
ilig  a  claim  of  an  inferior  class,  notwithstanding  he  may  have 
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obtained  a  decree  before  the  filing  of  other  libels  of  a  higher 
class. 

■  The  third  exception  is  to  the  effect  that  claims  for  towage, 
which  {ure  maritime  liens,  are  preferred  to  claims  for  sapphes 
and  repairs  famished  in  the  home  port,  which  are  liens  solely 
onder  the  state  law.  I  beliere  the  practice  is  nearly  if  not 
quite  universal  to  pay  maritime  liens  in  preference  to  those 
under  the  state  law.  It  has  long  prevailed  in  this  district.  I 
believe  it  to  be  founded  upon  substantial  considerations,  and 
I, am  not  disposed  to  interfere  with  it.  The  learned  judge  of 
the  western  district  has  recently  adopted  the  same  rule  in  the 
case  of  The  Alice  Oetty. 

The  fourth  exception  is  to  this  effect,  that  claims  for  the 
second  class,  for  which  libels  were  filed  after  the  sale  of  the 
schooner,  are  preferred  to  the  claim  of  the  dry  dock  company. 
There  are,  undoubtedly,  some  cases  holding  that  claims  filed 
after  the  sale  of  a  vessel  should  be  postponed,  but  I  think 
they  all  proceed  upon  the  theory  that  the  sale  does  not  take 
place  until  after  a  final  decree  has  been  rendered.  In  a  large 
number,  and  perhaps  I  might  say  a  majority,  of  oases  in  this 
district  the  vessel  is  sold  pendente  Ute,  frequently  before  any 
decree  is  rendered,  for  the  purposes  of  preventing  the  acou- 
mulation  of  costs,  expenses  of  keeping,  and  deterioration 
while  lying  at  the  dock.  I  have  encouraged  this  practice 
where  no  objection  is  made  by  the  owner,  and  no  stipulation 
is  given  to  pay  the  claims  after  a  fair  opportunity  to  do  so. 
To  postpone  claims  of  an  equal  or  superior  rank  filed  after 
such  a  sale,  made,  perhaps,  without  any  actual  notice  to  the 
lien  holder,  might  in  many  cases  result  in  great  injustice. 
My  own  impression  is  that  the  rule  is  unsound  even  as 
applied  to  claims  of  equal  rank,  and  still  more  objectionable 
where  a  libellant  of  an  inferior  rank  seeks  to  obtain  priority 
over  a  more  meritorious  claim.  The  exceptions  of  the  dry 
dock  company  are  therefore  overruled. 

The  exception  of  John  Bloom  to  the  libel  of  John  Horn 
proceeds  upon  the  theory  that  claims  which  were  not  in  decree 
at  the  time  of  making  the  report  classifying  claims  should  be 
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poetppned  to  ol^iias  in  decree;  ■  As  the  report  of  the  clerk  is 
frequently  made  apon  ex  pwrte  applications,  and  for  thjB  pnx< 
pose  of  informing  the  court  not  only  -what  claims  are  in 
'decree,  but  'what  are  in  process  of  enforcement,  I  think  it 
'would  be  inequitable  to  postpone  those  which  do  not  happen 
to  be  in  decree  at  the  time  the  report  is  made.  When  the 
order  is  made  for  distribution,  I  think  the  clerk  should  disre- 
gard all  claims  not  then  in  decree,  although  upon  special 
application  the  court  might  order  a  sufficient  amount  reserved 
to  pay  such  claim,  if  it  were  litigated,  or  the  creditor  has  not 
been  guilty  of  laches  in  its  enforcement.  This  exception  is 
overruled. 

.  The  exception  to  the  libel  of  Sidney  Adams  is  based  upon 
a  different  ground,  viz.:  that  his  libel  was  not  filed  until 
after  the  report  of  the  clerk,  classifying  the  claims,  was  made. 
I  think  this  exception  is  well  taken,  though  I  find  no  authority. 
upon  the  point.  Consulting,  however,  the  mere  conveniences 
of  practice,  there  must  be  a  limit  within  which  libels  should 
be  filed.  The  court  cannot  permit  the  distribution  of  pro- 
ceeds to  be  forever  delayed  by  the  filing  of  new  libels,  and 
the  consequent  necessity  of  amending  the  clerk's  report. 
While  it  is  his  duty  to  report  not  only  the  libels  in  decree, 
but  those  in  process  of  enforcement,  I  think  his  report  should 
fix  the  ttatiu  of  the  claims,  and  the  court  ought  not  to  be 
called  upon  to  open  and  permit  other  claims  to  share  in  the 
proceeds,  unless  for  veij  special  reasons,  requiring  a  modifi- 
cation of  the  rule.  I  think  the  report  classifying  the  claims 
should  be  based. upon  the  libels  actually  upon  files  when  the 
report  is  ordered,  and  the  distribution  upon  those  in  decree 
when  the  order  for  distribution  is  made.  While  I  intend  to 
be  liberal  in  allowing  creditors  to  obtain  payment  from  the 
proceeds,  I  -am  also  disposed  to  encourage  diligence  in  the 
enforcement  of  claims,  and  to  postpone  those  who  allow  a 
'whole  season  to  run  without  seeking  to  enforce  them,  as  well 
as  those  who  are  not  prompt  in  coming  forward  and  asserting 
their  rights  after  proceedings  have  been  actually  commenced. 
An  order  will  be  made  in  conformity  to  this  opinion. 
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The  following  rule  was  adopted  for  the  distribution  of  pro- 
ceeds : 

Whenever  the  majority  of  claims  against  any  vessel  w,hich 
has  been  sold  are  in  decree,  upon  the  applicaton  of  any  per- 
son interested  in  the  proceeds  the  court  will  order  the  olerk 
to  classify  and  marshal  the  claims  against  such  proceeds,  and 
claims  thereafter  filed  shall  be  paid  only  after  the  payment 
of  those  included  in  his  report.  Upon  the  filing  of  such 
report,  and  upon  notice  to  all  persons  interested,  in  case  no 
exceptions  are  filed,  the  court  will  order  the  report  confirmed, 
and  the  proceeds  distributed  among  those  libellants  whose 
claims  are  then  in  decree.  Decrees  subsequently  obtained 
shall  be  paid  only  from  the  remnants,  unless  in  cases  where- 
delay  has  been  necessarily  occasioned  the  court  shall  other- 
wise order. 

KoiK.— Bee  DaMtvm  r.  Btluxmtr  B,  JL  DaUdum,  1  Fkd.  Bbf.  289. 


Digitized  by 


Google 


WEtUOBB  V.  ST.  P.  A  P.  &.  00.  17T 

'Wbtuobe  and  others  v.  St.  Patti.  &  Paoifio  B.  Co. 
{Oireuit  Court,  D.  Minnesota.    June  28, 1880.) 

L  MoRTOAOH— FoBBCLOStrRB — iMPBAOHma  Dbobbb. — ^After  conflrma* 
tion  of  the  sale  of  a  railroad  under  decree  of  foreclosure,  holders  of 
the  mortgage  bonds  will  not  be  allowed,  at  a  subsequent  tenn,-to  be 
made  parties  to  the  original  foreclosure  suit,  for  the  purpose  of  im- 
peaching the  decree,  sale,  and  confirmation  as  fraudulent,  although 
in  the  order  of  confirmation  the  power  to  make  further  order  is  ex- 
pressly reserved. 

The  proceedings  and  sale  in  this  case  considered,  and  hdi  free  from 
fraud. 

On  Jane  14, 1879,  the  St.  Paul  &  Pacific  Bailroad,  its  laud 
grant,  etc.,  were  sold  ander  a  decree  of  the  United  States. 
circuit  court  for  Minnesota,  entered  April  11,  1879,  in  a  suit 
for  foreclosure  of  a  trust  mortgage,  securing  bonds  to  the- 
amount  of  $15,000,000,  and  were  purchased  by  a  corpora- 
tion organized  by  the  holders  of  a  large  majority  of  the 
bonds.  On  June  21,  1879,  the  sale  was  confirmed,  and  th» 
property  delivered  to  the  purchaser,  the  order  of  confirma- 
tion, however,  containing  this  clause :  "This  order  is  mad» 
by  and  with  the  consent,  and  at  the  request  of,  the  trustees, 
the  complainants,  and  with  the  consent  of  the  parties  de- 
.  fendant,  and  the  right  to  make  any  further  order  is  reserved." 

After  the  confirmation,  certain  bond  holders  filed  a  bill  in. 
the  same  court  to  vacate  the  decree  and  sale  as  fraudulent, 
which  bill  was  dismissed.  See  KrophoUer  v.  Kennedy,  2  Fbd. 
Bep.  302.  Thereupon,  the  same  bond  holders  and  othera 
presented  a  petition  at  the  June  term,  1880,  praying  that 
they  might  be  made  parties  to  the  original  foreclosure  suit, 
and  that  the  decree,  sale,  and  confirmation  might  be  set 
aside  as  fraudulent. 

This  petition  was  heard  before  Miller  and  Nelson,  JJ. 

John  M.  QUtnan  and  C.  K.  Davis,  for  petitioners. 

Oeo.  B.  Young  and  R.  B.  Gcduaha,  contra. 

MiLLBK,  0.  J.  (ordUy.)  This  case,  which  has  been  very 
fully  argued  before  us,  and  which  we  have  taken  into  con* 
sideration  as  thoroughly  as  we  are  able  at  this  term,  ia 
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one  of  very  great  importance,  considering  the  sum  involved 
in  the  eontroversy.  The  purpose  of  the  petition  is  no  less 
than  to  set  aside  the  sale  of  a  rtiilroad  which  is  perhaps 
vorth  $20,000,000,  or  more;  a  road  which  has  been  reor- 
ganized since  the  purchase,  with  a  new  set  of  directors,  a 
new  set  of  stockholders,  very  largely  and  above  all,  a  new 
set  of  bond  holders.  The  road  was  purchased  under  a 
decree  of  this  court,  the  purchase  was  confirmed,  and  a 
new  company  organized,  which  has  been  in  possession  of 
the  road  over  a  year,  and  has  issued,  as  I  say,  some  $10,- 
000,000  or  $15,000,000  of  new  bonds,  held  all  over  the  world ; 
and  now  original  bond  holders  in  the  old  company,  represent- 
ing $1,500,000,  come  and  ask  that  aU  these  proceedings  be 
set  aside,  and  that  we  proceed  de  novo  to  sell  the  road.  These 
petitioners  were  not  parties  to  that  suit  in  the  sense  in  which 
they  now  seek  to  be  made  parties.  The  first  thing  that  they 
ask  in  the  present  proceeding  is  that  they  may  be  made  parties. 
If  they  were  parties  at  all — as  in  some  sense  they  were,  and 
represented  by  their  trustees  in  the  proceedings  of  foreclosure 
— they  were  not  parties  in  such  a  sense  as  would  enable  them 
to  control  the  litigation,  or  come  forward  now  as  parties  orig- 
inally engaged  in  the  litigation;  and  they,  therefore,  seek, 
very  properly,  if  they  are  to  have  any  relief  in  this  proceed- 
ing, to  be  made  parties  in  the  first  instance.  The  first  ques- 
tion that  presents  itself  is  whether  they  can  be  made  parties. 

Taking  all  to  be  true  that  they  say  in  their  petition,  the 
case  stands  that,  during  the  proceedings  of  foreclosure,  these 
petitioners  ought  to  have  been  represented,  and  were  legally  rep- 
resented, by  the  trustees,  plaintiffs  in  the  foreclosure  suit.  The 
foreclosure  was  manfully  resisted  by  the  corporation  for  three 
or  four  years.  It  was  obvious  that  the  mortgage  ought  to  be. 
foreclosed,  and  the  road  sold,  as  the  interest  had  not  been  paid 
for  years.  The  present  applicants  state  that  the  road,  at  that 
time,  was  worth  say  $8,000,000.  Fifteen  million  dollars  of 
bonds  were  liens  upon  it,  with  whatever  other  claims  there  may 
have  been  against  it,  besides  the  interest  coupons,  so  that 
the  road  had  a  bonded  debt  of  twice  the  amount  these  peti« 
tioners  say  it  was  then  worth.    It  was,  therefore,  obvious 
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that  it  -was  jnst  and  right  to  foreclose  the  mortgage,  and  sell 
the  road,  for  the  payment  of  those  debts. 

Dnring  this  litigation  it  becatQe  apparent  to  the  court  that 
this  road  had  to  be  sold.  They  finally  entered  a  decree  for 
the  sale.  It  has  been  said  in  the  argument  that  that  was  a 
consent,  and,  therefore,  was  something  of  an  ex  parte  pro- 
ceeding, bnt  the  record  dbes  not  show  any  snch  state  of  the 
case  as  that.  It  shows  Tery  clearly  that  the  parties  were 
present,  and  although  there  is,  in  some  parts  of  the  record,  a 
preliminary  statement  that  such  and  such  parties  were  pres- 
ent in  court,  and  consented  to  the  decree,  or  submitted  a 
decree  which  they  desired  to  have  entered,  the  record  goes  on 
further  to  state  that  the  court  did  not  enter  that  decree,  but 
that  it  took  the  paper  and  entered  a  decree  upon  its  own  con- 
sideration. It  was,  therefore,  a  decree  on  a  full  consideration 
by  the  court — one  which  met  its  approval,  upon  an  examina- 
tion of  the  merits — and  it  ordered  the  sale.  The  sale  was 
had.  A  part  of  the  original  bond  holders  were,  under  a  spe- 
cial organization,  according  to  the  laws  of  Minnesota,  pur- 
chasers. That  did  not  settle  the  controversy  or  the  rights  of 
the  parties  absolutely.  The  master  who  made  that  sale  was 
required  to  report  it  into  court.  He  did  report  it,  and  the 
sale  was  confirmed. 

Now,  that  sale  being  confirmed,  a  deed  made  by  the  mas- 
ter, property  turned  over  and  delivered  to  the  purchasers, 
those  purchasers  having  reorganized  under  another  corporater 
name,  doubtless  a  great  deal  of  the  stock  that  they  held  passed 
into  the  hands  of  other  men — certainly  the  bonds  that  they 
issued  upon  the  strength  of  that  new  organization,  to  the 
extent  of  $8,000,000,  having  passed  into  the  hands  of  other ' 
men — these  parties  now,  for  the  first  time,  come  into  this 
court  and  ask  that  they  be  permitted  to  upset  all  this  trans- 
action, to  do  that  which  they  did  not  seek  in  the  five  years  of 
litigation,  namely,  to  be  made  parties  to  this  suit,  and  then 
to  be  treated  in  the  double  aspect  of  persons  who  are  parties 
to  the  suit  and  having  all  the  rights  of  parties  from  the  be- 
ginning, and,  also,  in  the  aspect  of  persons  who  were  not 
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parties  to  the  eait,  and  whose  rights  have  not  been  fore- 
elosed. 

No  aathority  is  shown,  no  precedent  is  shown,  and  I  do  not 
helieve  any  can  be  shown,  for  such  a  proceeding.  It  is  so 
anomalous,  so  unusual,  so  maoh  out  of  the  way,  that  I  think  it 
requires  express  authority  in  the  way  of  precedent  or  statute 
io  show  that  such  a  thing  as  that  can  be  done.  The  counsel, 
apparently,  seeing  this  difficulty,  hare  made  an  order  accom- 
panying the  confirmation  proceedings  the  foundation,  to  a  large 
extent,  of  this  application.  There  is  a  single  sentence  at  the 
end  of  the  long  order  couoeming  the  confirmation.  The  first 
part  of  that  confirmation  is :  "That  the  said  report,  the  said 
foreclosure  sale,  and  all  proceedings  thereon,  be  and  the  same 
are,  hereby,  in  all  things,  confirmed."  There  are  several 
orders  relating  to  the  distribution  of  the  proceeds,  and  what 
the  master  should  do  with  the  money,  and  so  on,  and  then  it 
winds  up:  "This  order  is  made  by  and  with  the  consent  and 
at  the  request  of  the  trustees,  the  complainants,  and  with  the 
consent  of  the  parties  defendant  shown  above,  and  the  right 
to  make  any  further  order  is  reserved." 

The  argument  in  favor  of  opening  this  oase  by  these  peti- 
tiouers,  who  are  not  parties,  is  that  we  will  permit  them  to  be 
made  parties ;  that  this  order  is  sufficient  to  open  up  every- 
thing.  Firit,  that  it  is  sufficient  to  go  back  and  open  up 
the  original  decree;  but,  if  not,  that  it  is  certainly  sufficient 
to  allow  the  court,  upon  such  representations  as  they  here 
make,  to  set  aside  the  order  of  confirmation,  then  to  set  aside 
the  sale,  and  then  to  order  a  resale,  or  take  such  steps  aa 
may  be  just  to  the  parties. 

The  language  of  that  order  differs  but  little  from  the  ordi. 
nary  language  made  use  of  in  decrees,  to  the  effect  "that 
further  orders  may  be  made  upon  a  footing  of  this  decree;" 
and  I  cannot  believe  that  when  it  was  made  it  was  in 
the  contemplation  of  the  court  who  was  confirming  this  sale 
that  the  "further  orders"  there  spoken  of  was  such  an  order 
as  would  set  aside  the  sale.  That  was  the  thing  they  were 
passing  upon.    Who  has  ever  heard  of  a  decree  which  dis- 
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poses  finally  of  millions  of  property — a  decree  nnder  \rhich 
the  purchasers  were  to  take  possession  and  get  a  final  deed, 
and  nnder  which  they  would  enter  upon  the  management  of 
the  property  and  create  new  rights,  by  bonds  and  all  that  sort 
of  thing — who  ever  supposed  that  such  a  decree  as  that  was 
to  stand  for  nothing  more  than  a  mere  preliminary  or  in- 
terlocutory order,  which  the  court  could  set  aside  at  any 
time  that,  in  its  judgment,  sufficient  reasons  for  not  confirm- 
ing the  sale  should  be  brought  to  bear?  It  is  much  more  in 
conformity  with  reason,  with  precedent,  and  common  sense, 
to  believe  that  the  "further  orders"  referred  to  here  are  such, 
orders  as  might  be  necessary  lor  the  distribution  of  the  funds 
as  between  the  parties,  and  the  payment  of  the  bonds  which 
had  to  come  in,  and  which  might  be  disputed  as  to  their  own- 
ership— probably  for  the  delivery  of  the  possession,  (for  I 
do  not  see  anything  in  this  decree  which  requires  the  delivery 
of  the  possession,)  probably  for  the  making  of  a  deed,  (for  I  do 
not  see  anything  here  about  the  making  of  a  deed.)  There  are 
fifty  things  you  can  imagine  which  would  be  consistent  with 
the  confirmation  of  the  sale,  and  which  might  yet  require 
further  orders  of  the  court.  I  have  not  the  slightest  idea 
that  after  all  the  consideration  and  all  the  trouble  that  pre- 
ceded the  sale,  and  all  the  parties  coming  in  and  agreeing  to 
sell,  and  consenting  to  it,  that  the  court  simply  said:  "We 
confirm  this  sale,  subject  to  the  setting  aside  of  the  confirma- 
tion whenever  we  think  proper."  Such  a  thing  would  be 
plainly  against  the  interests  of  the  purchasers,  as  well  as 
against  the  interests  of  the  parties.  I  therefore  think  there 
is  nothing  whatever  in  that  order  which  justifies  the  inter- 
ference that  is  asked  in  this  case. 

On  the  whole,  then,  we  are  of  the  opinion  that  there  is  no 
principle  or  precedent  which  would  warrant  these  petitioners 
being  made  parties  to  this  suit  with  a  view  of  making  such 
motion  in  the  case. 

In  the  next  place  we  are  of  opinion  that  this  order  is  not  to 
be  construed  as  extending  to  any  such  relief  as  is  asked  by 
these  petitioners. 

We  perhaps  ought  to  stop  there.    I  understand  that  a  bill 
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in  chanoery,  in  the  nature  of  an  original  bill,  or  a  bill  of 
reTview,  has  been  brought  in  this  court,  and  demurrer  thereto 
sustained  by  Judge  Nelson,  ^rhich,  of  course,  is  subject  to 
appeal.*  I  feel  bound  to  say  that  if  these  parties  are  entitled 
to  any  relief  in  regard  to  this  transaction  it  is  by  some  such 
bill  as  that,  and  not  by  a  proceeding  to  go  under  the  founda- 
tion of  this  suit  by  being  made  parties  to  it,  and  then  seek- 
ing to  controvert  matters -which  wer^  error  in  the  proceedings. 
If  there  has  been  such  fraud  practiced  upon  these  parties  by 
their  trustees  as  would  justify  any  relief  in  connection  with 
that  suit,  it  must  be  by  such  a  bill  as  that,  whereby  they  come 
in  and  set  up  their  own  interest,  and  show  bow  they  were 
cheated  and  defrauded.  But  I  must  say — I  think  I  have  a 
right  to  say — perhaps  it  may  be  of  value  in  further  litigation, 
(although  I  would  not  be  bound  by  it  in  the  supreme  court,) 
that  I  have  not  seen  such  evidences  of  fraud  in  this  proceed- 
ing as  to  justify  the  court  to  set  aside  this  sale. 

It  seems  to  me  that  here  was  a  case  of  a  mutual  interest  by 
bond  holders  and  others  at  hazard,  whose  purpose  and  ob- 
ject was  to  have  that  road  sold  to  satisfy  the  bonds.  All  of 
them  must  have  desired  that  the  road  should  be  sold  to  sat- 
isfy their  debts. 

I  have  already  myself  decided,  on  a  plea  in  the  original  suit 
concerning  the  removal  of  the  first  trustees,  and  the  substitu- 
tion of  others,  that  that  was  rightfully  done.  Of  course,  I  think 
so  now.  The  road  ought  to  have  been  sold.  It  was  the  duty  of 
the  trustees  to  procure  its  sale  as  soon  as  possible.  They 
did,  with  great  energy  and  perseverance,  proceed  in  this  court, 
and  finally  obtained,  after  years  of  litigation,  a  sale  of  that 
property,  for  the  purpose  of  paying  these  debts.  A  sale  was 
had,  and  it  is  said  that  one  reason  why.it  should  be  set 
aside  was  that  it  was  sold  for  an  inadequate  sum.  It  was 
sold  for  a  sum  above  what  the  court  fixed,  as  chancery  prac- 
tice calls  it,  as  an  "upset  price." 

Of  course,  the  court,  in  fixing  an  upset  price,  intended  to  say 
that  it  was  better  that  it  should  sell  at  that  price  than  not  to 
sell  at  all,  and  the  court  had  taken  the  necessary  means  to 

•See  ErophoUer  «.  Kennedy,  2  Fed.  Rsp.  302. 
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get  all  the  information  on  the  sabject  possible,  as  the  case 
stood  at  that  time.  It  la  wrong  to  suppose  that  the  same 
court  vill  now  set  aside  the  sale  which  brings  a  million  -and  a 
half  of  dollars  because  of  the  objection  that  now,  in  the  light 
of  a  year  or  two  after  that^  in  the  improved  oiroamstanoea 
and  the  prosperous  times,  in  the  value  attaching  to  that  road 
growing  out  of  the  connections  newly  made,  we  are  now  to 
tsonsider  the  thing  as  of  the  present  time,  in  releition  to  its 
value  at  the  time  the  same  was  made.  This  is  one  of  those 
constant  every-day  events  of  people,  who  have  let  things  slip 
out  of  their  hands,  coming  back  afterwards  to  endeavor  to 
secure  the  value  which  they  failed  to  recognize  or  secure  at  the 
time.  Nothing  hindered  these  bond  holders  from  bidding.  It 
is  said  there  was  a  million  and  a  half  dollars  among  them. 
They  could  have  bid  as  well  as  the  other  bond  holders.  The 
trustees  did  not  feel  disposed  to  fight  them ;  they  left  them  to 
protect  themselves. 

'  I  must  say,  also,  in  regard  to  the  trustees,  that  I  don't  see, 
although  by  the  decree  they  had  the  power,  and  perhaps  a 
conditional  instruction,  that  they  should  purchase  that  prop- 
erty if  they  thought  it  was  selling  for  a  totally  inadequate 
price,  but  we  cannot  say  that  they  did  not  exercise  their  best 
judgment  about  that  when  they  let  it  go.  We  do  know  that 
there  were  large  expenses  to  be  paid ;  that  there  was  a  large 
sum  of  money  in  cash  to  be  paid  before  it  could  be  bought  by 
the  trustees  and  paid  for  in  the  bonds  of  the  corporation. 
We  know  that  thert  were  a  million  of  dollars  of  debentures 
and  other  interests  that  had  to  be  provided  for  before  the 
road  contd  be  purchased  by  the  bonds,  and  we  do  not  know 
of  any  adec[uate  means  that  the  trustees  had  to  raise  the 
cash  and  the  ambimt  of  these  dd>entures. 

I  must  say,  in  regard  to  the  argument  urged  here  moi^ 
than  once  by  Mr.  Gilman,  that  these  trustees  should  have 
eold  the  land  for  that  purpose  does  iiot  strike  me  as  being  an 
ailment  of  very  great  weight.  They  eoald  not  have  sold 
land  in  tim^to  raise  that  money  in  any  ordinary  mode,  in 
any  satisfactory  mode,  in  any  mode  that  would  not  have 
been  liable  to  greater  objebtiens,  or  as  great,  as  to  let  the 
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road  be  bought  in  by  a  majority  of  the  bond  holders.     I 
myself  do  not  see  any  fraud  oommitted  by  these  trustees. 

The  great  objection,  however,  is  that  these  bond  holders 
oommenoed  proceedings  long  ago  under  the  foreclosure  pro- 
ceedings to  organize  tbemselves  into  a  body  of  men  by  a  com- 
mittee for  the  purpose  of  buying  the  road.  In  regard  to  tbat 
it  is  to  be  said  that  they  excluded  nobody — ^none  of  the  bond 
holders — from  coming  in  on  the  same  terms  as  themselves. 
They  invited  every  one  to  oome  in  with  them.  These  peti- 
tioners, representing  a  million  and  a  half,  who  now  hold  these 
bonds,  stood  out  and  declined  to  come  into  the  arrangement, 
and  took  no  steps  to  protect  themselves  or  the  property.  What 
right  have  they,  when  these  parties  spent  money,  time,  and 
trouble  to  have  this  road  sold,  to  claim  all  the  advantages 
which  diligence  and  labor  and  money  expended;  and  espe- 
oially  the  money  for  these  debentures,  in  the  idea  that  they 
were  trying  to  get  the  road  into  the  hands  of  a  receiver  and 
of  keeping  it  up  ?  What  right  have  they  to  come  in  now  and« 
say :  "We  avail  ourselves  of  your  labor,  money,  and  time,  for 
the  simple  reason  that  you  undertook  to  get  this  road  sold  for 
the  purpose  of  paying  yourselves  as  well  as  us  ?" 

Because  these  men  co-operated  and  put  themselves  in  con- 
dition to  buy  the  road,  it  does  not  seem  to  me  that  they  were, 
therefore,  acting  in  any  fraudulent  manner.  They  deprived 
these  petitioners  of  none  of  their  rights.  They  were  at  liberty 
to  join  the  syndicate,  as  it  was  .called ;  they  were  at  liberty 
to  bid ;  they  were  at  liberty  to  come  in  and  make  themselves 
parties.  They  did  nothing  of  the  kind.  Were  these  bond 
holders,  who  purchased  the  road,  to  be  put  into  the  condition 
of  a  single  man,  who  owned  12,000,000  out  of  15,000,000  of 
bonds,  I  can  see  no  reason  why  they  should  not  take  steps  to 
have  the  road  sold,  and  buy  the  road  as  cheap  as  they  could 
get  it,  provided  they  cheated  or  hindered  nobody  ia  the  matter. 

This  branch  of  the  subject  was  not  necessary  to  be  decided 
here,  and  the  parties  may  take  an  appeal  from  Judge  Nelson's 
decision.  I  only  make  these  remarks  for  (he  oonsideration 
of  counsel. 

The  present  petition  is  overmledK 
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Fobs  and  others  v,  Thb  Fibst  Nationaii  Bane  of  Dkmveb. 

(Otreuit  Oowi,  D.  OehraOo.    ,1880.) 

L  JnaiBDicnoif— National  Banks. — The  federal  courts  have  Jurisdiction 
over  all  suits  hj  and  against  national  banks,  irreBpective  of  the  sub- 
ject-matter. 

i.  Baidb — Sake — ^PABTtBs. — Joining  merely  nominal  or  personal  parties 
has  no  effect  either  to  confer  or  exclude  Jarisdiction ;  bat  trustees, 
executors,  and  the  like  are  not  formal  parlies,  within  the  meaning  of 
the  rule,  where  in  fact  interested  in  the  litigation.  Accordingly, 
where  two  or  three  persons,  claiming  a  certain  fund  which  was  in  the 
custody  of  a  national  bank,  brought  their  bill  in  equity  against  the 
bank  and  a  third  claimant,  and  the  bank  exhibited  its  cross-bill,  pray- 
ing tbat  the  parties  might  interplead,  this  was  held  to  confer  jurisdic- 
tion, although  but  for  such  cross- bill  the  jurisdiction  was  doubted. 

la  Equity.  Bill  and  croBs-bill.  Motion  to  dismiss  for 
vant  of  jurisdiotion. 

L.  C.  BoekweU  and  J.  Q.  Charles,  for  motion. 

Wagner,  Dyer  d  Emmotu  and  W.  8,  Decker;  opposing. 

MoCbabt,  C.  J.  This  controversj  relates  to  a  fnnd  which, 
Tinder  a  written  agreement  between  Simeon  H.  Fobs,  Absalom 
Y.  Hunter,  and  Charles  B.  Bissell,  was  deposited  to  their 
joint  credit  with  the  First  National  Bank  of  Denver.  The 
money  can  be  drawn  from  the  bank  only  upon  the  joint  check 
of  the  said  Fobs,  Hunter  and  Bissell,  and  a  dispute  having 
arisen  between  them  as  to  their  respective  shares  thereof,  no 
joint  check  has  been  signed.      * 

On  the  eighth  of  January,  1879,  defendant  Bissell  gave 
notice  in  writing  to  the  bank  that  he  claimed  seven-twelfths 
of  the  fund,  and  that  until  his  claim  was  adjusted  he  objected 
to  the  payment  of  any  part  of  the  fund  to  the  other  claim- 
ants. On  the  sixth  of  Mar6h  following  the  plaintiffs  in  the 
original  bill,  Fobs  and  Hunter,  served  a  written  notice  on  the 
bank,  claiming  to  own  nine-twelfths  of  said  fnnd,  and  declar- 
ing that  said  Bissell  was  entitled  to  three-twelfths  only,  and 
they  demanded  of  the  bank  payment  of  eight-twelfths  of  the 
amoimt  on  deposit,  leaving  in  the  hands  of  the  bank  one- 
twelfth,  as  in  dispute  between  them  andBissell.    It  also  ap- 
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pears,  from  an  inspection  of  these  notices,  that  Bissell  claim? 
four-twelfths  of  the  fund  in  his  ovn  right,  and  ttiree.twelfthSs 
as  agent  and  attorney  for  one  C.  J.  Beynolds,  and  that  Foss 
and  Hunter  deny  all  claims  on  behalf  of  said  Reynolds.  The 
plaintiffs  in  the  original  bill,  Fobs  and  Hunter,  instituted  this 
proceeding  in  order  to  settle  the  controversy  as  to  the  proper 
division  of  the  fund,  and  pray  decree  directing  payment  to 
them  of  their  alleged  share,  to-wit:  eight-twelfths  thereof. 
Defendant  Bissell  answers,  claiming,  in  his  own  right  and  as 
representing  C.  J.  Eeynolds,  to  be  entitled  to  seven-twelfths.' 

The  bank  answers,  among  other  things,  that  it  has  no  interest 
in  the  fund,  and  is  only  holding  it  as  a  depository,  and  does  not 
know  to  which  of  the  claimants  it  ought  of  right  to  render  and 
pay  the  same.  Of  the  cross-bill  fJed  by  the  bank  I  will 
speak  presently.  The  defendant  Bissell  moves  to  dismiss  for 
want  of  jurisdiction.  The  motion  is  urged  upon  the  ground 
that  all  the  parties  are  shown  by  the  bill  to  be  citizens  of  the 
state  of  Colorado,  and  that  there  is  no  jurisdiction  under  the 
national  bank  act,  because  the  First  National  Bank  of  Denver 
appears,  by  the  record,  to  be  only  a  nominal  party,  with- 
out interest  in  the  litigation. 

1.  It  may  be  regarded  as  settled  that  national  banks  may 
Bue  and  be  sued  in  the  federal  courts  by  virtue  of  the  pro- 
visions of  section  629  of  the  Bevised  Statutes  of  the  United 
States,  which  provides  as  follows : 

"Section  629 — Jurisdiction.  The  circuit  courts  shall  have 
original  jurisdiction  as  follows  ;*•*••»•» 
'Tenth — Of  all  suits  by  or  against  any  banking  association 
established  in  the  district  for  which  th«  court  is  held,  under 
any  law  providing  for  national  banking  associations.' "  First 
Nat.  Bk.  Omaha  v.  County  of  Douglas,  3  Dillon,  298 ;  Bank  of 
Bethel  y.  Pahquioque  Bank,  14- Wall.  383-395;  Kennedy  v. 
Gibson  et  al.  8  Wall.  498. 

Under  a  similar  provision  of  the  chaj^er  of  the  United 
States  Bank  of  1816,  a  question  was  made  as  to  the  power  of 
congress  to  confer  jurisdiction  upon  a  federal  court  in  a  case 
not  necessarily  involving  the  construction  or  the  validity  of  a 
law  of  the  United  States,  or  of  some  provision  of  the  oonsti* 
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tion,  or  of  a  treaty.  This  question  was  raised  upon  the 
second  section  of  the  third  article  of  the  oonstitution,  whieh 
limits  the  judicial  power  of  the  United  States  to  "oases  in  law 
and  equity  arising  under  this  constitution,  the  laws  of  the 
United  States,  and  treaties  made  or  which  shall  be  made 
under  their  authority,"  and  it  was  claimed  that  a  case  against 
a  bank  of  the  United  States  was  not  necessarily  a  case  arising 
under  a  law  of  the  United  States.  But  the  supreme  court, 
in  the  case  of  Oshom  t.  United  States  Bank,  9  Wheat.  738,  in 
which  an  elaborate  opinion  was  delivered  by  Chief  Justice 
Marshall,  held  that  the  act  of  congress  conferring  jurisdiction 
upon  the  circuit  courts  in  all  suits  by  or  against  such  baoks, 
irre^>ectiTe  of  the  subject-matter,  was  constitutional. 

This  ruling  applies  with  full  force  to  the  construction  of  the 
above-quoted  provision  of  the  Bevised  Statutes. 

2.  It  seems  to  be  well  settled  that  the  joining  in  a  suit  of 
merely  nominal  or  formal  parties  can  have  no  effect,  either  in 
conferring  or  excluding  jurisdiction.  Browne  v.  Strode,  6 
Cranch,  808 ;  Wormley  v.  Womdey,  8  Wheat,  421 ;  Wood  et  cd. 
V.  Davis,  18  How.  467.  Trustees  and  executors  do  not  be* 
long  to  this  class.  They  are,  although  suing  for  others,  the 
real  prosecutors  of  the  suit.  They  are  parties  to  the  con- 
tract. MeNtOt  V.  Bland,  2  How.  9-10;  Knapp  v.  Railroad  Co, 
20  Wall.  117.  In  the  latter  case,  which  was  a  suit  by  a 
trustee,  the  court  said :  "He  is  not  a  mere  passive  instru- 
ment in  the  litigation.  On  the  contrary,  he  is  active  in  pros- 
ecuting it,  and  would  be  remiss  in  his  duty  if  he  failed  in 
using  all  proper  means  to  bring  it  to  a  successful  issue.  As 
the  cause  of  action  is  vested  in  him,  the  court  looks  to  his  cit- 
izenship in  determining  the  question  of  jurisdiction,  and  not 
to  the  residence  of  those  persons  who  are  beneficially  inter- 
ested in  the  subject-matter  of  the  litigation."  McNutt  v. 
Bland  was  a  suit  on  the  ofBoial  bond  of  a  sheriff  executed  to 
the  governor  of  the  state.  The  action  was  brought  in  the 
name  of  the  governor  of  Mississippi,  against  a  citizen  of  that 
state,  but  for  the'  nse  of  citizens  of  another  state.  The  juris- 
diction was  upheld  upon  the  ground  that  the  .governor  was 
a  nominal,  party  obly^  tiie  oourt  observing  that  "in  no  just 


Digitized  by 


Google 


188  TEDEBA.L   BEFOBTBB. 

Tiew  of  the  constitution  ox  law  can  he  be  oonsidered  a  litigant 
party ;  both  look  to  things,  not  names :  to  the  action  in  con- 
troTersies  and  saits,  and  not  to  the  mere  forms  or  inactive 
InstramentB  ased  in  conducting  them,  in  view  of  some  positive 
law." 

Upon  the  authority  of  these  and  other  similar  cases  I  con- 
clude that,  where  jurisdiction  ia  dependent  upon  the  parties 
to  the  suit,  we  are  to  look  to  the  real  and  not  to  the  merely 
nominal  or  formal  parties.  Where  suit  is  brought  against  a 
national  bank,  by  virtue  of  the  statute  under  consideration,  it 
must  appear  that  the  bank  is  a  real  active  party  to  the  liti- 
gation in  order  to  maintain  the  jurisdiction.  If  the  case 
stood  upon  the  original  bill  and  answer  I  should  entertain 
grave  doubts  as  to  jurisdiction.  It  could,  in  that  case,  be 
upheld,  if  at  all,  only  upon  the  ground  that  the  proceeding, 
if  conducted  to  a  termination,  would  result  in  a  judgment 
against  the  bank. 

3.  But  the  bank  itself  has  chosen,  by  its  cross-bill,  to 
invoke  the  aid  and  protection  of  this  court  as  a  court  of  equity, 
and  I  will  now  consider  whether  it  has,  in  this  way,  brought 
the  controversy  within  the  jurisdiction. 

The  circuit  courts  have  jurisdiction  of  suits  instituted  by 
national  banks  in  equity  as  well  as  at  law ;  and  the  question 
to  be  determined  is  whether  the  cross-bill  in  this  case  may 
be  regarded  as  in  itself  constituting  a  suit  within  the  mean- 
ing of  the  equity  rules  and  practice  prevailing  in  this  court. 
The  cross-bill  is  filed  by  the  bank  against  all  the  claimants 
of  the  fund  in  question,  and  it  set3  out  the  facts  already  re- 
ferred to  in  this  opinion.  It  also  avers  that  plaintiff  in  the 
cross-bill  is  a  national  bank,  organized  and  existing  under 
the  national  banking  act  approved  June  3, 1864,  and  amenda- 
tory acts,  doing  business  at  Denver,  Colorado,  within  this 
district.  It  sets  forth  the  fact  of  the  filing  of  the  original  bill 
in  this  case,  and  the  substance  of  the  allegations  therein,  as 
well  as  a  statement  of  the  conflicting  claims  and  demands 
upon  said  fund,  of  Foss  and  Hunter  on  one  side  and  Bissell 
on  the  other.  Concerning  the  fund  in  dispute,  the  cross-bill 
sets  forth  that  "the  eune  is  now  in  the  bank  of  your  orator. 
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'whioh  Bom  your  orator  is  informed  and  believes  is  in  dispute 
between  the  said  Bissell  on  the  one  side,  and  the  said  Foes 
and  Hnnter  upon  the  other;  that  each  party  demands  the  right 
to  own  said  sum  of  money  last  above  stated;  that  jour  ora-^ 
tor  claims  no  right,  title,  or  interest  in  or  to  the  same,  but  is 
merely  holding  it  as  a  depository  or  stakeholder,  and  does  not 
know  to  which  of  the  claimants  he  ought  of  right  to  render 
and  pay  the  same.  And  your  orator  further  represents  and 
shows  to  the  court  that  it  is  under  no  liability  to  either  said 
Fobs  and  Hunter  or  said  Bissell,  beyond  that  which  arises  to 
the  title  to  the  money  so  deposited  in  its  bank.  Said  Bissell 
on  the  one  hand,  and  Fobs  and  Hunter  on  the  other,  demand 
that  your  orator  should  pay  such  money  over  to  them,  but 
they  refuse  to  join  in  a  joint  check  or  order  in  checking  the 
same  out ;  that  your  orator  has  doubts  as  to  which  of  said 
parties  really  owns  said  money,  and  that  it  cannot  safely  pay 
or  render  it  to  one  party  without  being  liable  for  the  same 
debt  to  the  other,"  etc. 

The  prayer  is  that  defendants  may  be  required  to  inter* 
plead,  and  settle  or  adjust  between  themselves,  their  right  or 
claim  in  or  to  the  disputed  fund,  the  bank  declaring  its  read- 
iness to  pay  in  accordance  with  the  decree  of  the  court.  It 
is  well  settled  that »  trustee  or  bailee  who  is  sued,  or  in  dan- 
ger of  being  sued,  by  several  claimants  of  the  same  property, 
may  have  relief  by  filing  a  bill  to  compel  them,  by  the 
authority  of  a  court  of  equity,  to  interplead  and  settle  their 
dispute  in  one  suit.  This  rule  is  based  upon  the  ground  that 
Buch  a  proceeding  relieves  the  bailee  or  depository  from  being 
harassed  by  suits  in  which  he  has  no  interest;  and  it  ia 
especially  applicable  to  a  case  "where  two  or  more  persons 
severally  claim  the  same  thing  under  different  titles,  or  in 
separate  interests,  from  another  person,  who,  not  claiming 
any  title  or  interest  therein  himself,  and  not  knowing  to  which 
of  the  claimants  he  ought  of  right  to  render  the  debt  or  duty 
claimed,  or  to  deliver  the  property  in  his  custody,  is  either 
molested  by  an  action  or  actions  brought  against  him,  or 
fears  that  he  may  suffer  injury  from  conflicting  claims  of  the 
pAxtieB,"     d  Story's  Eq.  Jur.  §  806.     The  proceeding  may- 
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be  instikited,  not  only  to  seoore  for  the  bailee  or  depository 
protection  against  being  compelled  to  pay  or  deliver  the  thing 
claimed  to  both  claimants,  but  also  to  relieve  him  from  the 
vexation  attending  apon  the  suits  which  are  or  may  be  insti- 
tuted against  him.  For  a  full  discussion  of  the  whole  sub- 
ject  see  S  Story's  Eq.  Jur.  §§  801  to  8136,  inclusive,  and 
cases  cited  in  notes. 

The  doctrine  has  been  applied  to  the  case  of  a  bank  having 
possession  of  funds  claimed  by  adversary  parties,  which  is 
this  case.  The  City  Bank  of  New  York  v.  Skelton,  2  Blatchf.  14. 

4.  The  remedy  in  such  a  case  is,  as  will  be  seen  from  an 
examination  of  the  foregoing  authorities,  by  bill  of  inter- 
pleader, which  is  an  original  bUl,  filed  by  a  person  who  claims 
no  interest  in  the  subject-matter,  in  opposition  to  the  person 
against  whom  the  bill  is  exhibited,  but  prays  the  decree  of 
the  court  touching  the  rights  of  those  persons  for  the  safety 
of  the  plaintiff  in  the  bill.  Story's  Eq.  PI.  §  18.  The  remedy 
is  here  sought  by  means  of  a  cross-bill,  filed  in  a  case  already 
commenced ;  but  upon  examining  this  pleading  I  find  that  it 
is  in  substance,  and  in  everything  but  name,  an  original  bill 
of  interpleader,  and  I  am  of  the  opinion  that  for  the  purposes 
of  this  motion  it  may  be  regarded  as  an  original  suit  brought 
by  the  bank,  in  the  nature  of  a  bill  of  interpleader,  against 
the  several  claimants  of  the  fund  in  controversy.  It  was 
filed  before  answering  the  original  biU,  and  it  contains  all 
the  substantial  allegations  of  a  bill  of  interpleader,  including 
a  prayer  for  process  and  for  relief.  Story's  Bq.  PI.  e.  6.  In 
form,  the  bill,  considered  as  a  bill  of  interpleader,  may  be 
slightly  defective,  but  in  substance  it  is  sufficient,  and  in 
considering  the  question  of  jurisdiction  we  will  look  to  the 
substance  rather  than  to  the  form.  As  the  whole  contro- 
versy is  presented  by  the  cross-bill,  and  can  be  settled  there- 
under, I  have  no  hesitation  in  holding  that  this  court  has 
jurisdiction,  and  the  motion  to  dismiss  is  accordingly  over^ 
ruled. 
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Lbwis  v.  County  GoKinsBioiixBS  of  Babbovb  Gounxt. 

{CireuA  Court,  D.  Kama*,    July  23, 1880.) 

L  MQiriciPAi.BoirDs— NBSoKUBiLnT— Lbcuslatubb.— It  b  oompet«nt 
for  the  legislature  to  make  the  negotiability  of  municipal  bonds  da- 
pendent  upon  their  delireiy  by  the  treasurer  of  state. 

t.  Same — 'Bosk  Fide  Pubchaskr— Fratjd. — A  purchaser  of  such  bonds, 
purporting  upon  their  fttce  to  have  been  issued  under  the  provisions 
of  a  ntatute  containing  such  condition,  is  not  a  bona  fide  purchaser 
vithont  notice,  where  such  bonds  were  fraudulently  issued,  without 
being  delivered  by  the  treasurer  of  state. 

Grant  dt  Qravi,  for  plaintiff. 

Edward  S^ing  and  Tkomas  P.  Ftidon,  for  defendants. 

McGbabt,  C.  J.  This  is  an  action  brought  to  recover 
judgment  upon  certain  municipal  bonds  issned  by  the  author- 
ities of  Barbour  oountj,  Kansas.  By  agreement  of  parties  a 
jury  has  been  waived,  and  the  cause  submitted  to  the  court 
upon  an  agreed  statement  of  facts. 

The  defence  is  that  the  bonds  were  fraudulently  issued, 
and  that  plaintiff  is  not  a  bona  fide  holder  for  value. 

The  agreed  statement  shows,  and  counsel  for  plaintiff  ad- 
mit, that  the  bonds  were  fraudulently  issued,  so  that  the 
only  question  for  determination  is  as  to  whether  the  plaintiff 
is  a  bona  fide  purchaser  without  notice. 

The  bonds  upon  their  face  purport  to  have  been  issued 
under  the  provisions  of  an  act  of  the  legislature  of  Kansas, 
entitled  "An  act  to  authorize  counties,  incorporated  cities, 
and.  municipal  townships  to  issue  bonds  for  the  purpose  of 
building  bridges,  aiding  in  the  construction  of  railroads, 
water  powers,  and  other  works  of  internal  improvements, 
and  providing  for  the  registration  of  such  bonds,"  etc.  Laws 
1872,  e.  68,  p.  110. 

The  eleventh  section  of  the  act  is  as  follows: 
"See.  11.  That  if  the  proposition  for  which  bonds  were 
▼oted  be  to  aid  in  the  construction  of  a  railroad,  or  any 
bridge  or  other  work  of  internal  improvement,  either  by  do- 
nations thereto  or  the  taking  of  stook  therein,  then,  upon  the 
mbsoription  being  made  therefor  as  hereinbefore  provided. 
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-the  officers  of  sach  county,  city,  or  township  [shall  thereupon 
issue  the  bonds  of  such  county,  city,  or  township]  for  the 
amount  of  such  subscription,  and  shall  forthwith  deliver  the 
same,  together  with  the  original  or  a  copy  of  the  subscription 
— setting  forth  its  terms  in  full — ^to  the  treasurer  of  state, 
which  said  bonds  shall  be  held  by  the  said  treasurer  of  state 
in  escrow,  until  the  conditions  in  the  terms  of  said  subscrip- 
tion to  such  railroad  or  other  work  of  internal  improvement 
«hall  be  in  all  things  fully  eompUed  with;  that  npon  the 
conditions  of  the  said  subscription  being  in  all  things  fully 
complied  with,  then  the  treasurer  of  state  shall  deliver  such 
bonds  to  the  parties  entitled  thereto,  who  shall  have  the 
same  registered  as  hereinafter  provided :  provided,  that  tuch 
bonds  »haU  not  bear  interest  or  be  negotiable  until  after  the  de- 
livery and  registration  thereof  f  and  provided  Jurther,  that  in 
-case  of  a  failure  to  comply  with  the  conditions  in  the  terms 
of  such  subscription,  then  such  bonds  shall  be  by  said  treas- 
urer of  state  cancelled  and  redelivered  to  the  county,  city,  or 
township  issuing  the  bonds ;  and  provided  further,  that  this 
section  shall  not  apply  where  the  people  may  have  named 
some  party  as  trustee  in  their  vote  on  the  proposition,  and 
the  contractor  may  thereafter  agree  to  the  same." 

The  meaning  of  this  section  is  plain.  It  was  intended  to 
protect  the  tax  payers  of  the  counties  in  Kansas  against  an 
unauthorized  or  fraudulent  issue  of  bonds  under  the  act 
without  a  compliance  with  its  provisions.  Prior  to  its  pas- 
sage the  law  had  been  settled  that,  in  the  absence  of  legisla- 
tion to  the  contrary,  bonds  purporting  on  their  face  to  Ijave 
been  issued  and  delivered  by  the  authorities  of  a  county  in 
pursuance  of  law,  operated  in  the  hands  of  a  bona  fide  pur- 
chaser to  estop  the  county  from  denying  their  validity. 

The  legislature  of  Kansas  undertook  to  provide  by  law  cer- 
tain safeguards  against  fraud.  These  are  set  out  in  the  act 
above  mentioned.  All  such  bonds  were  to  be  delivered  to 
the  treasurer  of  state,  to  be  held  by  him  in  escrow,  until  the 
terms  of  subscription  should  be  fully  complied  with,  and 
v,pon  such  compliance  to  be  by  him  delivered  to  the  parties 
entitled  thereto.     Such  delivery  by  the  treasurer  is  made  by 
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the  aot  a  condition  precedent  to  the  negotiability  of  the 
bonds.  The  proviso  deolares  "that  snoh  bonds  shall  not 
bear  interest  or  he  negotiable  until  after  the  delivery  and 
registration  thereof."  The  agreed  statement  shows  that  the 
bonds  in  question  were  by  the  terms  of  the  subscription  to  be 
placed  in  the  hands  of  the  treasurer  of  state,  in  escrow ;  to 
be  delivered,  |50,000  when  the  railroad  subscribed  to  should 
be  completed  to  Medicine  Lodge,  and  |50,000  when  through 
the  county;  that  no  part  of  the  railroad  was  ever  built;  that . 
the  bonds  were  not  delivered  to  the  treasurer,  but  to  one 
Hutchinson,  who  procured  their  registration  by  the  auditor 
of  state,  and  fraudulently  put  them  in  circulation.  They 
were  never  in  the  hands  of  the  treasurer  of  state,  and  were, 
of  course,  never  delivered  by  him. 

If,  therefore,  the  statutoiy  provision  above  quoted  is  to 
have  the  force  and  effect  evidently  intended  by  the  legis- 
lature, the  bonds  must  be  held  non-negotiable  and  bad  in 
the  hands  of  the  plaintiff.  But  it  is  strongly  urged  by  the 
counsel  for  plaintiff  that  the  county  is  estopped  to  deny  the 
negotiability  of  the  bonds,  because  they  appear  on  their  face 
to  be  negotiable,  and  purport  to  be  issued  in  accordance  with 
the  statute.  I  suppose  it  is  competent  for  the  legislature  of 
a  state  to  prescribe  snch  cmditionB  as  it  may  deem  proper 
with  respect  to  the  negotiability  of  any  bonds  it  may  author- 
ize a  municipality  to  issue.  It  may  provide  that  such  bonds 
shall  not  be  negotiable  at  all;  and,  if  so,  why  may  it  not  also 
provide  that  they  shall  be  negotiable  only  upon  condition 
that  they  pass  through  the  hands  of  the  treasurer  of  state, 
and  are  by  him  delivered  ?  This  imposes  upon  the  purchaser 
(mly  the  duty  of  ^examining  the  records  of  a  public  office,  or 
of  inquiring  for  information  of  a  public  officer,  to  ascertain 
the  fact.  The  authorities  are  uniform  that  such  a  purchaser 
must  take  notice  of  the  terms  of  the  statute  under  which 
such  bonds  are  issued,  as  if  the  same  were  set  out  in  full  on 
the  face  of  the  bonds. 

In  delivering  the  unanimous  opinion  of  the  supreme  court, 
in  MeClure  v.  Township  of  Oxford,  94  U.  8.  429,  Mr.  Chief 
Justice  Waite  said:     "To  be  a  bona  fide  holder,  one  must  be 
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himself  a  pnroliaser  for  valne  withoat  notice,. or  the  saecessor 
of  one  who  was.  Every  man  is  chargeable  with  notice  of 
that  which  the  law  requires  him  to  know,  and  of  that  which, 
after  being  pat  upon  inquiry,  he  might  have  ascertained  by 
the  exercise  of  reasonable  diligence.  Every  dealer  in  ma- 
nicipal  bonds  which,  npon  their  face,  refer  to  the  statute 
under  which  they  were  issued,  is  bound  to  take  notice  of  the 
statute  and  of  all  its  requirements." 

True,  the  purchaser  may  presume  compliance  with  each 
provisionB  of  the  statute  as  relate  to  the  manner  of  exercising 
powers  conferred  by  law  upon  officers  of  the  county.  If  the 
power  to  issue  the  bonds  exists  in  law,  and  the  bonds  recite 
a  compliance  with  it,  the  recital  is  conclusive.  Orlearu  v. 
Piatt,  99  IJ.  S.  676.  But  this  doctrine  applies  to  negotiable 
instruments  having  the  property  of  commercial  paper.  It 
has  never  been  extended  to  a  case  like  the  present,  where,  by 
the  terms  of  the  statute,  the  instrument  is  declared  not 
negotiable  until  delivered  to  the  treasurer  of  state,  and  by 
him  to  the  party  entitled  thereto.  If  this  provision  is  to  be 
regarded  as  incorporated  in  the  bonds,'  then,  how  can  it  be 
said  that  the  instruments  are  negotiable  on  their  face  ?  If 
we  are  to  read  the  statute  as  a  part  of  each  bond,  then  they 
appear  on  their  face  to  be  negotiable  only  upon  the  condition 
named  in  the  act. 

If  a  corporation  should  issue  a  bond  negotiable  only  when 
countersigned  by  its  president,  no  lawyer  would  doubt  that  a 
purchaser  would  take  it  at  his  own  peril  if  not  so-counter- 
signed.  It  is  difficult  to  discover  the  difference  between  such 
a  case  and  one  where  the  bond  appears  by  its  terms  to  be 
negotiable  only  upon  the  condition  that  it  slnll  pass  through 
the  hands  of  a  state  officer,  and  be  by  him  delivered.  If  it 
appeared  in  this  case  that  the  bonds  were  delivered  to  the 
treasurer  of  state,  and  by  him  to  an  innocent  purchaser,  I  am 
not  prepared  to  say  that  this  would  not  be  a  sufficient  protec- 
tion to  the  holder,  even  if  the  delivery  had  been  wrongful. 

The  decision  of  the  treasurer  upon  the  question  of  compli- 
ance with  the  terms  of  the  subscription  would,  I  think,  estop 
the  county,  for  the  county  made  him  its  agent  for  the  pur- 
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pose  of  deciding  that  question.  But  since  it  appears  that  the 
bonds  were  never  delivered  to  the  treasarer,  and  that  the  par- 
chaser  might  have  ascertained  that  fact  by  an  inquiry  ad- 
dressed to  that  official,  I  am  of  the  opinion  that  he  purchased 
at  his  peril.  To  hold  otherwise  would  be  to  nullify  the  stat- 
ute, which  was  passed  for  the  very  purpose  of  providing  cer- 
tain safe-guards  against  the  fraudulent  issue  of  bonds  by 
agents  of  the  county.  If  the  statute  is  construed  so  as  to 
permit  such  agents  to  estop  the  county  by  such  fraudulent 
issue,  the  statute  is  without  vitality.  I  think  the  statute  is 
botice  to  the  purchaser  of  bonds  issued  under  its  provisions 
that  such  bonds  are  not  negotiable  unless  delivered  through 
the  treasurer  of  state,  and  that  such  purchasers  must  make 
inquiry  as  to  the  fact,  or  purchase  at  their  own  risk.  The 
bonds  were  not  negotiated  by  the  agent  authorized  bylaw,  to- 
wit,  the  treasurer  of  state.  If  that  official  had  negotiated 
them,  the  bona  fide  holder  might,  as  already  suggested,  be 
protected  upon  the  ground  that  the  treasurer  was  presumably 
performing  his  duty,  and  the  purchaser  had  the  right  to  rely 
upon  that  presumption.  But  these  bonds  were  negotiated  by 
a  stranger,  having  no  official  relation  to  the  county.  Who- 
ever buys  under  such  circumstances  must  inquire  as  to 
whether  the  treasurer  of  state  has  delivered  the  bonds.  The 
law  constituted  the  treasurer  of  state  the  agent  of  the  county 
for  the  purpose  of  issuing  these  bonds,  and  made  their  nego- 
tiability dependent  upon  the  condition  precedent  of  delivery  ' 
by  him.  If  he  had  performed  this  duty — if  he  had  acted  as 
agent — however  irregular  or  even  unlawful  his  action,  the 
county  might  be  estopped.  But  not  so  where  he  did  not  act 
at  all,  and  the  bonds  were  set  afloat  by  the  fraudulent  act  of 
another.  No  representations  by  a  pretended  agent  can  ever 
establish  the  fact  or  extent  of  agency. 

If  Hutchinson  represented  that  he  was  authorized  to  nego- 
tiate the  bonds,  he  could  not  thereby  bind  the  county.  The 
agent  of  the  county  for  the  purpose  was  named  by  law  as 
well  as  by  the  act  of  the  county,  and  there  was  no  excuse  for 
accepting  without  inquiry,  as  final,  the  statements  of  any 
other  person,    N.  Y.  LAfe  Int.  cb  Trust  Co.  v.  Beebe,  3  Seld. 
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364.  The  plain  meaning  of  the  statate  is  that  the  bonds  are 
not  to  be  regarded  as  issaed  until  delivered  under  the  act  by 
the  treasurer  of  state.  Until  so  delivered  they  are  in  escrow, 
and  of  this'the  public  has  notice  in  the  terms  of  the  law  itself. 

In  Chisholm  v.  City  of  Montgomery,  2  Woods',  684-695,  Mr. 
Justice  Bradley  said :  "The  plea  that  the  city  is  estopped 
by  the  act  of  its  officers,  by  the  resolutions  of  the  city  coun- 
cil, or  by  the  negotiable  form  or  other  matter  in  the  bonds 
themselves,  from  denying  the  authority  of  such  officers  to 
pledge  the  faith  of  the  city  in  aid  of  said  plank  roads,  and  to 
issue  the  bonds  in  question,  cannot  be  maintained.  Public 
officers  cannot  acquire  authority  by  declaring  that  they  have 
it.  They  cannot  thus  shut  the  mouth  of  the  public  whom 
they  represent.  The  officers  and  agents  of  private  corpora- 
tions, entrusted  by  them  with  the  management  of  their  own 
business  and  property,  may  estop  their  principals  and  subject 
them  to  the  consequences  of  their  unauthorized  acts.  But 
the  body  politic  cannot  be  thus  silenced  by  the  acts  or  declara- 
tions of  its  agents.  If  it  could  be,  unbounded  scope  would  be 
given  to  the  peculations  and  frauds  of  public  officers.  I  hold 
it  to  be  a  sound  proposition,  that  no  municipal  or  political 
body  can  be  estopped,  by  the  acts  or  declarations  of  its  offi- 
cers, from  denying  their  authority  to  bind  it.  The  Floyd 
Acceptances,  1  Wall.  666.  Finally,  the  plea  that  the  plain- 
tiffs are  iona  fide  holders  of  the  bonds  cannot  avail  where 
*the  defence  is  want  of  power  to  issue  them.  Of  this  defect 
the  plaintiffs  were  bound  to  take  notice.  Had  the  power  to 
issue  the  bonds  existed,  and  had  the  question  been  whether 
certain  preliminary  conditions  had  been  complied  with,  the 
plea  might,  under  certain  circumstances,  have  been  a  good 
one." 

If  this  is  the  law  when  an  officer  of  the  corporation  has  ex- 
ecuted his  power,  a  fortiori  it  is  the  law  of  the  present  case, 
where  the  officer  who  was  authorized  did  not  act  at  all,  and 
an  outsider,  for  purposes  of  fraudj  undertook  to  do  so. 

The  conclusion  reached  renders  unnecessary  any  oonsidera* 
tion  of  the  questions  discussed  by  oounseL 

Judgment  for  defendants. 
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AiaioN  Lbaj>  Wobks  v.  prrizBNS*  iKStrBAiroB  Gohfaht. 

SaMB  v.  LaNOASHIKB   LrSOSAMOB   GOHPANT. 

Bahb  v.  Hdhboldt  Imbubamob  CoHFAirS'. 

BaHB   v.  Hon   iNStTBANOB   COUPANT. 

Bahb  v.  Standabo  Insdbanob  Gompant. 

Saub  v.  Union  Mabinb  Insubanob  Gohpaht. 

(OJTMiJf  Oowrt,  D.  MattaehiuetU.    July  24, 1880.) 

t.  iHTKitBSiv-DAiiAeBft— TBUBna  Proobh.— In  MossachnBetta  the  int«i<> 
ventioa  of  a  trustee  proc«M  will  not  reliere  tiie  defendants  from  the 
assessment  of  interest  as  damages,  where  judgment  was  entered  on 
the  debt,  after  a  defence  on  the  merits,  during  the  continuance  of  the 
attachment,  and  no  application  had  been  made  to  continue  the  action 
for  judgment  until  tbe  trustee  proceM  wu  dispoied  of. 

LowBUi,  G.  J.  In  these  oases  the  defendants  agreed  to  abide 
the  lesiilt  of  the  action  against  the  Williamsburg  Gity  Fire 
Insniance  Gompany,  in  which  judgment  has  now  been  entered 
upon  the  verdict  for  the  plaintiffs.  The  only  question  re* 
maining  open  is  whether  interest  is  to  be  oompated  upon  the 
amoont  due  in  each  case,  after  the  expiration  of  60  days 
from  the  notice  and  proof  of  loss.  It  seems  that  after  these 
actions  were  brought  the  defendants  were  severally  summoned 
as  trustees  of  the  plaintiff  corporation  in  one  or  more  actions 
in  the  state  cotirts.  Those  actions  have  been  disposed  of  in 
some  way  and  are  not  now  pending,  and  there  are  no  exist* 
ing  attachments  upon  the  debts  due  from  the  defendants. 

I  had  occasion  to  notice  in  Chreenith  v.  Standard  Sugar 
Refinery,  3  Lowell,  563,  that  in  Massachusetts,  if  interest  is 
not  dne  npon  a  debt  by  the  terms  of  the  contract  creating  it, 
bnt  is  assessed  as  damages,  the  courts  do  not  assess  it  daring 
the  time  that  payment  has  been  delayed  by  a  trustee  process. 
The  theory  is  that  the  defendant  is  not  in  default  during  that 
period,  for  that  it  may  well  be  presumed  that  he  would  have 
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paid  the  debt  if  he  had  not  been  forbidden.  Adamt  ▼.  Cordii, 
8  Pick.  260;  Oriental  Bank  ▼.  Tremont  Ins.  Co.,  4  Met  1; 
Rennell  v.  KimbaU,  6  Allen,  356 ;  Bickford  t.  Rich,  105  Mass. 
840;  Huntrest  t.  Burbank,  Itl  Mass.  213. 

In  the  ease  last  cited,  Morton,  J.,  says :  "A  debtor  is  not 
chargeable  with  interest  as  damages  for  delay  in  the  payment 
of  a  debt,  when  such  delay  is  caused  by  his  being  summoned 
as  the  trustee  of  the  debtor."  These  words  give  the  reason  of 
the  decision;  and  that  reason  fails  in  this  case.  Here  the 
trustee  processes  were  served  upon  the  defendants  after  the 
actions  against  them  were  pending,  and  could  not  have  been 
pleaded  to  these  actions,  nor  have  delayed  payment.  Wallaea 
V.  McConneU,  13  Pet.  136;  Whipple  v.  Bobbins,  97  Tlass.  107. 
Our  Massachusetts  statute  provides  that  in  such  case  the 
pending  action  shall  proceed  to  verdict  or  award,  but  that  the 
court  may,  for  good  cause  shown,  continue  the  action  for 
judgment  until  the  trustee  process  is  disposed  of.  Gen.  St. 
e.  142,  §§  18,  19.  No  application  was  made  to  the  court 
here  for  any  such  action,  and  when  the  appropriate  time  has 
come,  which  is  this  time  immediately  before  judgment,  the 
trastee  process  has  been  disposed  of,  and  no  such  application 
is  possible. 

The  defendants  were  not  delayed  by  the  foreign  attachment, 
but  were  defending  the  case  upon  its  merits  during  the  whole 
period  of  the  rise  and  decay  of  the  trustee  processes.  They 
are  not,  therefore,  within  those  cases  which  excuse  debtors 
from  paying  interest  when  they  may  be  assumed  to  have  been 
prevented  by  superior  power  from  satisfying  the  demand  of 
the  plaintiff. 

Damages  to  be  assessed,  with  interest,  as  usual. 


Digitized  by 


Google 


XADFOBD  v.roLSoir,  190 

Badfobd,  Assignee,  v.  Folsou. 
{DtHritt  Covrt,  B.  2>.  MiAigan.    June  14, 1880.) 

♦ 

L  JcDOifKNT— JBaroTFEi.— Savb  Caitbb  07  Action.— Where  a  question 
is  distinctly  pat  in  issue,  and  tried  and  decided,  the  judgment  operates 
as  an  estoppel  a*  to  that  gwtiion  in  any  subsequent  suit  between  the 
same  parties,  whether  the  second  aait  be  upon  the  same  or  some  other 
cause  of  action. 

%,  Baicb— &L1IB — ^Pabtiss. — So,  when  an  issue  Is  made  in  a  case  and  de- 
cided, whether  with  or  without  trial,  the  judgment  is  couclusive 
between  the  game  parties  in  any  subsequent  action  for  the  mme  cause, 
and  as  to  all  questions  which  were,  or  mighi  haf»  been,  raised  upon  the 
first  triaL 

S.  Bahb— Samk— DiFKBHinrT  Cause  o»  Aotion.— But,  where  a  suit  is  tried 
and  determined,  the  mere  fact  that  in  that  suit  a  question  might  have 
been  raised,  tried,  and  determined,  does  nut  prevent  the  raising  of  such 
question  in  a  suit  upon  a  different  cause  of  action. 

A.  began  a  snit  in  Iowa  against  B.,  to  obtain  his  possession  and 
quiet  his  title  to  certain  laoda  standing  in  A.'8  name.  Pending  this 
suit  A.  conveyed  a  portion  of  the  lands  to  C.,  who  intervened  as  co- 
plaintiff,  and  asked  that  this  portion  might  be  set  off  to  her.  The 
case  was  tried  and  submitted.  Before  decision  A.  was  adjudicated  a 
bankrupt,  and  his  assignee  was  substituted  as  plaintiff,  and  the  lands 
itUl  standing  in  A.'s  name  were  set  off  to  his  assignee,  but  ao  ques- 
tion was  raised  as  to  the  validity  of  the  conveyance  from  A.  to  C 
Subsequently  A.'s  assignee  filed  a  bill  against  C.  to  have  the  convey- 
'  ance  set  aside  as  a  frand  upon  A.'s  creditors.  Hdd,  that  the  proceed- 
ings in  Iowa  were  not  an  estoppel.  HAd,  also,  upon  the  facts,  that  the 
conveyance  WM  fraudulent  and  void. 

In  Equity. 

Beowh,  D.  J.  ■  This  is  a  bill  brought  by  the  complainant, 
as  assignee  of  Simeon  and  Frank  Folsom,  to  set  aside  two 
deeds  and  a  mortgage  executed  by  Frank  Folsom  and  wife  to 
Eliza  Folsom,  the  defendant,  upon  the  ground  that  these  con- 
veyances were  made  by  said  Frank  Folsom  and  wife  at  a  time 
when  he  was  hopelessly  insolvent,  without  consideration,  and 
for  the  purpose  of  defrauding  his  creditors,  by  placing  the 
property  beyond  their  reach.  The  first  conveyance  was  a 
deed  dated  February  18, 1875,  conveying  to  said  defendant 
certain  store  property  situated  in  the  city  of  Council  Bluffs, 
Iowa.     The  second  was  a  deed  dated  October  5,  1875,  and 
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conveyed  a  certain  honse  and  lot  in  said  citj.  The  third  con* 
Teyanoe  was  a  mortgage  bearing  date  Febmary  1,  1876,  con- 
veying aboat  1,000  acres  of  fanning  lands  in  Pottawattamie 
county,  Iowa,  and  purporting  to  secure  the  payment  of  a 
certain  note  of  |4,000,  given  to  the  defendant  by  S.  Folsom 
&  Co.,  dated  September  15,  1875. 

A  preliminary  objection  was  taken  at  the  hearing  to  the 
effect  that  the  validity  of  these  conveyances,  and  of  the  title 
of  the  defendant  to  the  property  in  question,  was  now  res  ad' 
judicata,  by  reason  of  certain  proceedings  in  the  oircnit  conrt 
of  Pottawattamie  county,  Iowa.  It  seems  that  in  June,  1871, 
Jeremiah  Folsom  deeded  the  real  estate  in  question  to  his 
brother  Simeon,  taking  back  from  him  a  bond  to  reconvey  at 
the  end  of  ten  years,  should  certain  conditions  therein  named 
be  fulfilled.  Afterwards  Simeon  conveyed  to  Friink  under  a 
power  of  sale  said  to  be  conveyed  in  said  bond.  Afterwards, 
and  in  1872  or  1873,  Frank,  claiming  to  own  the  real  estate 
by  virtue  of  the  deed  from  Simeon,  and  also  claiming  that 
Jeremiah  had  broken  his  covenant,  began  an  action  in  the 
circuit  court  of  Pottawattamie  county,  asking  that  his  title  to 
this  real  estate  be  quieted  as  against  Jeremiah  Folsom  and 
his  wife,  whom  he  made  defendants,  and  that  he  might  be 
decreed  to  be  the  owner  in  fee  of  the  premises. 

Defendants  answered,  setting  up  in  substance  that  the 
deed  and  bond  constituted  simply  a  security  or  mortgage, 
and  not  an  absolute  conveyance  as  between  the  parties,  and 
that  Frank  had  full  notice  of  this  fact,  and  consequently 
had  no  better  title  than  Simeon.  Defendants  also  filed  a 
oross-bill,  asking  that  the  transaction  be  decreed  to  be  a 
mortgage;  that  the  same  be  redeemed,  that  an  accounting 
might  be  had,  and  a  time  fixed  within  which  the  defendants 
might  pay  such  sum  and  retain  their  title  to  the  premises. 
To  this  answer  and  cross  petition  Frank  Folsom  replied,  and 
the  case  was  at  issue.  After  the  issues  were  thus  joined, 
Frank  conveyed  a  large  portion  of  said  real  estate  by  two 
warranty  deeds  to  Eliza  F.  Folsom,  the  defendant  in  thia 
suit.  Before  the  hearing  Eliza  filed  an  intervening  petition, 
averring  that  she  had  become  the  owner  of  a  portion  of  the 
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premiseB  described  in  the  petition  by  ptirehase  from  Frank, 
and  praying  that  her  title  might  be  established.  Sometime 
thereafter  the  eanse  M&b  argued  upon  the  pleadings  and 
proofs,  and  submitted  to  the  court,  and  by  the  court  taken 
under  advisement.  Subsequently,  and  before  a  decision  was 
rendered,  Frank  Folsom  was  adjudicated  a  bankrupt  in  this 
court,  and  the  plaintiff  herein,  having  been  appointed  hia  as* 
signee,  appeared  in  the  cause  in  Iowa,  moved  the  court  that 
the  submission  be  set  aside,  and  that  he  be  substituted  as 
party  plaintiff  for  Frank  Folsom;  that  all  after  proceedings 
in  the  cause  be  in  his  name,  and  that  he  be  permitted  to  file 
the  necessary  pleadings  in  that  behalf.  The  court  refused  to 
set  aside  the  submission,  but  allowed  him  to  be  substituted  as 
plaintiff,  and  to  file  an  amendment  to  the  petition  setting  up 
the  fact  of  the  bankruptcy  of  Folsom,  and  his  appointment  as 
assignee.  This  cause  had  already  been  commenced  in  this 
court.  Afterwards,  the  court  rendered  a  decree  that  the  bond 
and  deed  were  intended  as  a  mortgage;  that  Frank  Folsom 
took  with  notice;  that  bis  sister  Eliza  took  pendente  Ute, 
and  also  with  notice.  In  accordance  with  the  prayer  of  the 
cross-bill  the  court  directed  an  accounting,  fixing  the  amount 
necessary  to  redeem,  and  provided  that  redemption  might  be 
made  on  or  before  June  1,  1880,  which,  if  made,  should  then 
vest  the  property  in  the  defendants  free  of  any  claim  or  lien 
in  favor  of  the  plaintiff  or  intervenor,  and  further  provided 
that  sQch  redemption  money  should  remain  in  court  until  the 
prospective  rights  of  the  plaintiff  and  intervenor  should  be 
determined ;  that  if  the  redemption  was  not  made,  then  the 
title  to  the  land  deeded  by  Frank  to  the  intervenor  should 
zest  in  her,  and  the  residue  in  the  plaintiff  Badford,  "free  and 
elear  of  any  lien  or  claim  of  defendants,  or  either  of  them." 

The  question  now  arises  whether  this  decree  vesting  the 
title  to  a  portion  of  the  property  in  Frank,  and  to  another  por- 
tion in  Eliza,  estops  the  plaintiff  in  this  suit  from  questioning 
the  validity  of  the  conveyance  from  Frank  to  Eliza  made 
pending  the  legislation  in  Iowa.  The  general  principles  appli- 
cable  to  this  olass  of  questions  are  well  settled. 

"When  a  question  is  distinctly  put  in  issue,  and  tried  and 
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decided,  the  judgment  operates  as  an  estoppel  as  to  that 
question  in  any  subsequent  soit  between  the  same  parties, 
wfaetber  tbe  second  suit  be  upon  the  same  or  upon  some  other 
cause  of  action.  Hopkins  y.  Lee,  6  Wheat.  109;  Campbell  v. 
Cross,  39  Ind.  156-168 ;  Bank  of  the  U.  8.  v.  Beverly,  1  How. 
184-135 ;  Davis  v.  Brown,  94  D.  S.  423.  So,  when  an  issue  is 
made  in  a  case  and  decided,  whether  with  or  without  trial, 
the  judgment  is  conclusive  between  the  same  parties  in  any 
subsequent  action  for  the  same  cause,  and  as  to  all  questions 
which  were  or  might  have  been  raised  upon  the  first  trial. 
Stockton  T.  Ford,  18  How.  418;  McMony  v.  Horan,  49  N.  Y. 
111.  But,  where  a  suit  is  tried  and  determined  between  parties, 
the  mere  fact  that  in  that  suit  a  question  might  have  been 
raised,  tried,  and  determined,  does  not  prevent  the  raising 
of  such  question  in  a  suit  upon  a  different  cause  of  action. 
CromweU  v.  The  Cotmty  of  Sac,  94  U.  S.  356 ;  Davis  v.  Brown,  Id. 
423-428 ;  RusseU  ▼.  Bau,  Id.  603 ;  Nims  v.  Vattghn,  40  Mich. 
356-360 ;  Jacobson  v.  MiUer,  41  Mich.  90-92.  While  the  pro- 
ceedings in  the  Iowa  case  undoubtedly  would  operate  as  an 
estoppel  as  to  all  questions  raised  or  which  might  have  been 
raised  between  the  plaintiff  and  Jeremiah  Folsom,  and  while,  if 
an  issue  had  been  raised  in  that  action  between  Frank  Folsom 
and  Eliza,  the  plaintiff  here  would  have  been  estopped  to 
question  the  judgment  of  the  court  upon  that  issue,  it  seems 
to  me  clear  that  the  plaintiff  was  not  bound  to  raise  an  issue 
with  his  co-plaintiff  in  that  case;  and  it  seems  to  me  very 
questionable  whether  the  court  would  or  ought  to  have  per- 
mitted it  to  be  done.  The  case  had  been  fully  heard,  argued, 
and  submitted,  and  was  then  simply  held  under  advisement 
by  the  court.  It  is  impossible  to  say  that  with  a  case  in  this 
situation  the  plaintiff  was  entitled,  as  of  right,  to  amend  his 
pleadings,  frame  a  new  and  totally  distinct  issue  with  his  co- 
plaintiff,  and  thus  delay  the  final  dispositicHi  of  fiie  case. 
The  effect  would  be  to  delay  an  adjudication  of  Jeremiah's 
rights  until  another  issue  had  been  decided,  to  which  he  was 
an  entire  stranger.  All  that  Badford  would  be  required  to 
do  under  the  circumstances  was  to  take  the  case  as  he  found 
it,  and  protect  the  interests  of  the  creditors  in  that  case.    He 
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eonld  not  be  expected  to  make  a  new  and  different  case. 
The  action  of  the  conrt  in  refaaing  to  set  aside  the  submiS' 
eion,  npon  his  application,  is  significant  of  the  course  which 
woold  have  been  taken  had  he  undertaken  to  introduce  s 
new  issne.  The  decree,  too,  purports  upon  its  face  to  settle 
nothing  except  the  rights  of  the  parties  as  againtt  the  defend- 
ants, and  there  is  no  hint  of  any  question  raised  between  the 
plaintiffs. 

Section  2689  of  the  Iowa  Code  indicates  very  clearly  thai 
amendments  are  a  matter  of  discretion  with  the  conrt.  "The 
court  may,  on  motion  of  either  party,  at  any  time,  in  fur- 
therance of  justice,  and  on  such  terms  as  may  be  proper,  per- 
mit such  party  to  amend  any  pleadings  or  proceedings  by 
striking  out  the  name  of  a  party,  or  by  correcting  a  mistake 
in  the  name  of  a  party,  or  a  mistake  in  any  other  respect,  or 
by  asserting  other  allegations  material  to  the  case,  or  when 
the  amendment  does  not  change  substantially  the  claim  or 
defence  by  conforming  the  pleadings  or  proceedings  to  the 
facts  proved."  Of  course,  it  is  impossible  for  us  to  say  how 
the  court  would  have  exercised  its  discretion,  but  it  would 
seem  the  proper  course,  as  the  case  was  instituted  solely  for 
the  purpose  of  determining  the  plaintiff's  rights  as  against 
Jeremiah  Folsom,  and  no  question  had  been  raised  as  between 
the  plaintiffs,  to  remit  the  parties  to  this  conrt,  where  a  suit 
had  already  been  launched  to  determine  the  validity  of  the 
conveyance  from  Frank  to  Eliza.  The  defence  of  res  adjudi' 
eata  is  not  maintained;  neither  does  the  ease  present  any 
difficulty  npon  the  merits.  It  is  said  that  the  arrangement 
under  which  these  conveyances  were  executed  was  made  in 
the  latter  part  of  1874,  between  Frank  and  Simecm  Folsom, 
acting  for  the  defendant  Eliza.  This  arrangement  was  not 
in  writing,  nor  can  the  witnesses  point  to  any  definite  con- 
▼ersatioo  at  which  the  bargain  was  perfected.  No  exact  time 
is  specified,  and  we  are  left  to  infer  that  the  arrangement 
was  a  mere  loose  understanding  between  the  parties.  The 
testimony  is  abundant  to  the  effect  that  at  this  time  Simeon 
and  Frank  Folsom,  who  had  been  in  partnership  since  1860, 
-were  indebted  in  about  the  sum  of  $35,000,  increased  during 
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the  year  1876  by  $10,000,  raised  at  the  savings  bank  in  this 
eity;  that  their  assets  beyond  the  lands  in  Iowa  were  of  very 
little  market  value,  although  there  is  evidence  that  certain 
stocks  which  subsequently  became  worthless  were  not  so  con* 
sidered  at  that  time.  They  did  a  business  as  wool  merchants, 
sometimes  amounting  to  as  much  as  $350,000  a  year,  bat 
this  seems  tb  have  been  done  entirely  upon  capital  advanced 
by  eastern  parties.  By  far  the  greater  portion  of  their  valu- 
able assets  consisted  of  the  lands  in  question.  They  had 
ceased  paying  their  paper  jib  it  became  due,  and  made  no 
response  to  repeated  demands  of  their  creditors  for  money. 
In  some  cases  they  had  even  ceased  to  pay  the  interest  upon 
their  notes.  They  had  also  ceased  paying  premiums  upon 
life  insurance  policies  in  which  they  had  invested  very  heav- 
ily; indeed,  for  two  or  three  years  prior  to  that,  their  annual 
premiums  had  amounted  to  more  than  $3,000.'  In  short, 
they  were  insolvent. 

There  was,  however,  a  consideration  for  these  conveyances. 
On  August  21,  1865,  the  Connecticut  Mutual  Life  Insurance 
Company  issued  a  policy  upon  the  10-year  life  plan,  on  the 
life  of  Simeon  Folsom,  in  favor  of  Eliza  Folsom,  his  daughter, 
for  $10,000,  the  premium  to  be  paid  in  ten  annual  pay- 
ments, but  with  the  proviso  that  if,  after  two  years,  the  as- 
sured should  elect  to  pay  no  further  premiums  it  was  to  be 
an  insurance  pro  rata.  Nine  annual  premiums  were  paid  as 
they  became  due.  The  policy  lapsed,in  1874,  the  last  pre- 
mium having  been  paid  in  August,  1873,  without  any  notice 
being  given  to  the  company  of  any  election  to  pay  no  farther. 
This  policy  was  assigned  by  Eliza  Folsom,  oA  the  seventh  of 
February,  1875,  to  the  wife  of  Frank  Folsom,  and  is  admit- 
ted to  be  the  only  consideration  for  the  conveyances  by 
Frank  and  his  wife  of  the  Council  BlufEs  property.  This 
policy  was  not  taken  out  by  Eliza  Folsom,  Was  never  in.  her 
possession,  nor  did  she  have  anything  to  do  with  the  pay- 
ment of  the  premiums.  She  had  heard  of  it  from  her  father, 
and  this  was  all  she  knew  about  it.  The  value  of  the  poUoy 
on  the  eighteenth  day  of  February,  1875,  reckoned  upon  the 
basis  that  it  had  not  been  forfeited,  was  $3,738.1 1.     The 
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company  wotild'not  have  paid  this  and  cancelled  the  policy, 
bat  vould  have  allowed  that  amount,  for  it  if  new  insurance 
were  pnrohased.  There  is  evidence,  however,  tending  to 
show  that  at  this  time  the  insured,  Simeon  Folsom,  was 
aiBicted  with  an  incurable  disease ;  that  his  physicians  had 
pronounced  his  case  hopeless,  and  that  he  would  probably 
not  survive  a  year.  Under  these  circumstances  the  policy 
might  justly  be  considered  as  worth  a  much  larger  amount' 
than  the  company  would  have  paid  for  it. 

As  the  title  to  the  lands  at  that  time  was  in  litigation,  and 
their  then  value  somewhat  uncertain,  I  cannot  say  that  the 
consideration  paid  for  them  was  grossly  inadequate ;  but  I 
have  no  doubt  that  the  conveyance  was  intended  by  all  par- 
ties as  a  fraud  upon  the  creditors  of  Simeon  and  Frank  Fol- 
som.  The  exchange  was  negotiated  entirely  by  Simeon, 
acting  for  his  daughter,  who,  in  fact,  knew  nothing  of  the 
transaction.  Indeed,  she  can  scarcely  be  considered  a  real 
partyto  the  agreement.  Statnominieuvibra,  His  knowledge  was 
her  knowledge,  and  the  evidence  that  be  intended  to  with- 
draw this  property  from  his  creditors  is  overwhelming.  Had 
the  consideration  for  the  lands  been  received  by  Frank  Fol- 
som himself,  and  turned  over  to  his  assignee,  there  might  be 
some  reason  for  claiming  the  transaction  to  be  valid;  but 
the  effect  of  it  was  to  withdraw  from  the  assets  of  the  estate 
land  exceeding  f  20,000  in  value,  and  to  put  the  consideration 
where  it  could  only  be  readied  by  further  litigation.  I  have 
not  deemed  it  necessary  to  review  the  facts  at  length.  They 
seem  to  me  to  constitute  a  very  clear  case  of  fraud,  and  I 
feel  compelled  to  direct  that  a  decree  be  entered  in  favor  of 
the  complainant. 
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Mabtik,  Assigaee,  v.  FuijLinos,  Ezeoatxix. 

{Di*triet  Oowt,  D.  Ntv)  Jertey.    July  1, 1880.) 

1.  AflsioREB  ts  Bahkruptot— Fraud — Btatcte  of  IiImttatiosb.— Tn  a 
Bait  by  an  assignee  in  bankruptcy,  to  recover  possession  of  oertain 
bonds  fraudulently  concealed  by  the  assignor,  the. statute,  of  limita* 
tions  does  not  begin  to  run  until  tlie  discovery  of  the  fraud. 

In  Equity. 

Quiid  dt  Lurm,  iat  complainant. 

Nixon,  D.  J.  The  bill  is  filed  in  this  case  by  "Robert  M. 
Martin,  assignee  in  bankruptcy  of  Edward  Fallings,  deceased, 
to  recover  12  several  bonds  of  the  Atlantic,  Tennessee  & 
Ohio  Bailroad  Company, of  the  par  value  of  $500  each,  num- 
bered respectively  4,  6,  6,  7,  8,  9,  10,  55,  56,  57,  68  and  69, 
with  coupons  attached  .from  the  first  day  of  November,  1863, 
alleged  to  be  the  property  of  the  late  bankrupt,  and  which  he 
fraudulently  omitted  from  his  schedules  and  withheld  from 
the  hands  of  his  assignee  in  bankruptcy. 

It  appears  that  the  said  Edward  FuUings,  being  a  resident 
of  the  town  of  Charlotte,  in  the  state  of  North  Carolina,  on 
the  twenty-eighth  of  May,  1868,  filed  a  voluntary  petition  in 
the  district  court  of  the  United  States  for  the  district  of  North 
Carolina  to  be  adjudged  a  bankrupt,  and  that  such  proceed- 
ings were  had  thereon  that  nn  adjudication  took  place  on  the 
ninth  day  of  June  following;  that  on  the  twenty-second  of 
July  the  creditors  first  chose  his  son,  Edward  B,  FuUings, 
assignee,  and  that  upon  his  resigning  the  office,  on  the  sixth 
day  of  August  of  the  same  ."ear,  a  new  meeting  of  creditors 
was  called  fpr  the  fifth  of  October,  1868,  when  the  complain- 
ant was  duly  chosen  assignee.  Shortly  after  the  commence- 
ment of  the  proceedings  in  bankruptcy  the  said  Edward 
Fallings  left  the  state  of  North  Carolina  and  removed  to 
Irvington,  in  the  state  of  New  Jersey,  where  he  continued  to 
reside  until  the  month  of  Septembc.',  1877,  when  be  departed 
this  life,  leaving  a  last  will  and  testament,  in  which  letters 
testamentary  were  first  granted  to  his  son,  Edward  B.  Ful- 
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Unga,  and  afterwards,  apon  his  remoTal,  to  the  defendant, 
Abby  Fullings,  the  widow  of  the  testator. 

While  the  said  Edward  B.  Fnllings  was  administering  the 
estate  of  his  father,  as  exeoator,  a  controversy  arose  in  the 
orphans'  eonrt  of  the  connty  of  Essex,  between  him  and  some 
of  the  representatives  of  the  estate,  in  regard  to  the  own- 
ership of  the  12  railroad  bonds  in  snit.  The  executor 
claimed  them  as  his  individual  property,  asserting  that  they 
had  been  transferred  to  him  by  his  father  in  his  life-time,  in 
payment  of  certain  advances  made  by  him,  while  the  oppos- 
ing party  contended  that  they  should  be  accounted  for  as 
assets  of  the  estate.  The  orphans'  court  decided  that  they 
belonged  to  the  estate.  Pending  the  litigation  the  assignee 
in  bankruptcy  brought  this  suit,  claiming  that  they  were  the 
property  of  Edward  Fnllings  at  the  time  of  the  filihg  of  his 
bankruptcy  petition,  and  had  been  fraudulently  omitted  from 
his  schedule  and  withheld  from  him  as  assignee. 

Two  questions  are  thus  presented :  Firit,  as  to  the  owner- 
ship of  the  bonds  w^n  the  bankruptcy  proceedings  com- 
menced;  second,  whether  the  assignee  is  barred  from  bring- 
ing suit  by  the  statute  of  limitations. 

1.  As  to  the  first,  the  evidence  shows  that  the  bankrupt 
obtained  these  bonds  in  the  month  of  May,  1865,  from  oixe 
John  M.  Springs,  in  payment  of  moneys  due  to  him  from  a 
former  partnership  of  Fnllings,  Springs  &  Co.,  of  which  he 
was  a  member  and  a  la'rge  creditor. 

Previous  to  fiUng  the  petition  in  bankruptcy,  to-wit,  on  the 
twenty-first  of  December,  1867,  Fullings  left  10  of  the  bonds 
in  the  hands  of  Emerson  Coleman,  in  the  city  of  New  York, 
subject  to  his  own  order.  Coleman  says  he  knows  of  no  pur- 
pose for  which  they  were  deposited  with  him,  except  to  be  after- 
wards called  for  by  Fullings.  The  remaining  two  had  been 
pledged  by  the  bankrupt,  with  two  of  his  creditors  in  New 
York,  as  collateral  security  for  the  payment  of  debts  due  to 
them  respectively.  Through  the  instrumentality  of  Coleman 
these  <debts  were  subsequently  paid  by  Fullings,  and  the  bonds 
surrendered  by  the  creators  to  Coleman.  On  the  twenty- 
fifth  of  February,   1869,   the  whole  12  were  delivered  by 
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Coleman  to  the  bankrapt,  who  continned  in  the  possession  of 
them  to  the  day  of  his  death,  receiving  for  Beveral  years  tho 
interest  accruing  upon  them. 

In  the  absence  of  all  contradictory  proof  I  have  no  hesita- 
tion in  holding  that  the  deposit  of  the  bonds  with  Coleman 
was  a  device  of  the  bankrupt  to  get  the  property  out  of  the 
reach  of  his  creditors,  and  that  under«the  deed  of  assignment 
the  assignee  of  the  bankrupt  was  entitled  to  have  and  receive 
the  same  as  assets  of  the  bankrupt  estate. 

2.  I  do  not  find  evidence  of  laches  on  the  part  of  the  assignee 
in  bringing  the  suit  which  should  bar  him  from  a  recovery  at 
this  late  date.  The  action  was  commenced  within  a  few  weeks 
after  the  assignee  discovered  the  fraud.  He  bad  had  some 
knowledge  of  the  existence  of  the  bonds,  and  none  appearing 
npon  the  sworn  schedules  of  the  bankrupt  he  made  inquiry  of 
him,  and  was  led  to  believe  that  they  were  not  the  property 
of  the  bankrupt,  but  belonged  to  his  son.  There  is  no  proof 
that  the  assignee,  living  in  North  Carolina,  had  any  informa- 
tion of  the  acts  of  the  ownership  suVS^quently  exercised  by 
the  bankrupt  over  the  bonds  in  New  Jersey.  Nothing  appears 
which  ought  to  have  put  him  on  inquiry.  The  supreme  court, 
in  BaiUey,  Assignee,  v.  Olover,  21  Wall.  842,  held  that  where 
an  action  was  interceded  to  obtain  redress  against  a  fraud 
concealed  by  the  party,  or  which  from  its  nature  remained  a 
secret,  the  bar  of  the  statute  of  limitations  did  not  commence 
to  run  until  the  fraud  was  discovered.  Any  other  doctrine, 
said  Mr.  Justice  Miller,  speaking  for  the  whole  court,  would 
make  the  law,  which  was  designed  to  prevent  fraud,  the 
means  by  which  it  is  made  successful  and  secure. 

There  must  be  a  decree  for  the  complainant,  but  as  there 
is  no  evidence  that  the  defendants  Abby  FuUings,  executrix, 
and  George  D.  G.  More,  had  any  knowledge  of  the  fraud,  no 
costs  are  awarded  against  them. 
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7n  re  Staib  &  Co.,  Bankrupts. 

(Dirfriet  Our*,  TT.  D.  PmntylvanM.    ■. ,  1880.) 

1.  OoMTROTBsar  BBTWBBir  Aasisinta  Aim  AoioKwraATOK— Stock— 
BX7.  8t.  {  4979. — ^A  controveny  between  the  assignees  of  a  bankrupt 
and  the  personal  rapresentative  of  a  decedent  as  to  tbe  possession  of 
stock  or  its  proceeds,  exceeding  $5,000  in  value,  b  clearly  determina- 
ble by  a  sail  at  law  or  in  equity,  under  section  4979  of  the  Revised 
Statntea,  and  cannot  be  disposed  of  by  a  summary  proceeding. 

1  Samb— Statuth  ov  LmrrATioKB— Rev.  St.  i  60S7.— 8tich  claim  la 
barred  under  section  6067  of  tbe  Kevised  Statutes  within  two  ycara 
from  the  time  the  cause  of  action  accrued. 

In  Bankraptey. 

'Bw  petition  of  Samuel  Bea,  administrator  eum  Ustammto 
aiKMxo  of  William  A.  Rogers,  deceased,  for  an  ojrde>c  uu  tiid 
asBigneea  to  pay  over  to  him  certain  moneys. 

Kennedy  d  Doty,  for  assignee. 

Oeo,  W.  Guthrie,  for  administrator. 

AcsisoN,  D.  J.  This  controversy  relates  to  certain  insur* 
ance  stocks,  or  the  proceeds  derived  from  the  sale  thereof,  in 
the  hands  of  the  assignees  of  the  bankrupts,  and  which  are 
claimed  adversely  by  8amuel  Bea  in  his  character  of  personal 
representative  of  the  estate  of  William  A.  Rogers,  deceased. 
These  stocks  belonged  originally  to  William  A.  Rogers,  who, 
dying  December  14,  1872,  by  his  last  mil  bequeathed  them 
to  his  wife,  Mary  Bogers,  Trho  is  one  of  the  bankrupts.  Let- 
ters  of  administration  cum  testamento  annexo  upon  the  estate 
of  said  decedent,  issued  to  Samuel  Bea,  who,  in  the  month  of 
January,  1874,  duly  transferred  these  stocks  upon  the  books 
of  the  insurance  companies  to  Maiy  Bogers.  At  that  date 
the  latter  was  not  a  party  to  these  bankrupt  proceedings,  but 
became  snob  by  an  amendment  of  the  record  on  October  2, 
1874.  The  adjudication  of  the  bankrupts,  as  such,  was  on 
October  28,  1874,  and  on  January  6,  1875,  the  estates  of  the 
bankrupts — including  the  stocks  in  question — were  assigned 
to  J.  B.  Finley  and  Alford  Patterson,  the  assignees  in  bank- 
mptcy.  These  stocks  were  sold  by  the  assignees,  and  the  pro- 
ceeds brought  into  their  final  account  of  the  individual  estate 
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of  Mary  Rogers,  which  was  filed  December  16,  1876.  A  sec- 
ond meeting  of  the  creditors  for  the  distribution  of  this  fond 
was  called  for  January  23, 1877.  Four  days  before  that  meet- 
ing, to-wit,  on  January  19,  1877,  Samuel  Eea,  administrator 
cum  testamento  emnexo  of  William  A.  Rogers,  deceased,  filed 
his  petition  in  this  ease,  alleging  that  said  stocks  were  needed 
to  pay  debts  of  the  decedent,  and  which  were  not  known  to 
him  when  he  transferred  them  to  Mary  Rogers,  and  praying 
for  an  order  upon  the  assignees  to  pay  to  him,  as  such  admin- 
istrator, the  fund  realized  from  the  sale  of  said  stocks. 

In  my  judgment  the  case  is  not  one  for  a  summary  pro- 
ceeding like  the  present,  but  falls  clearly  within  section  4979 
of  the  Revised  Statutes,  of  a  controversy  determinable  by  a 
suit  at  law  or  in  equity.  This  distinction  between  a  sufii- 
mary  proceeding  and  a  plenary  suit  is  quite  important  to  the 
parties  here,  because  the  amount  in  dispute  exceeds  f  5,000, 
and  is  within  the  appellate  jurisdiction  of  the  supreme  court, 
but  the  parties  would  be  deprived  of  an  appeal  or  writ  of. 
error  to  the  supreme  court  if  their  rights  were  determined  in 
a  summary  way. 

I  am  of  opinion,  therefore,  thai  the  objection  set  up  by 
the  assignees  in  their  demurrer  and  answer,  that  the  petition 
here  involves  a  question  of  title  to  property,  which  cannot  b« 
determined  in  such  a  summary  proceeding  as  the  present,  is 
well  taken  and  must  be  sustained. 

But  if  this  record  were  amendable,  so  as  to  convert  the  pro- 
ceeding into  a  suit  in  equity  (as  was  suggested  at  the  argu- 
ment by  the  petitioner's  counsel)  and  the  amendment  allowed, 
an  insuperable  obstacle  to  the  relief  sought  would  remain  in 
the  statute  of  limitations. 

Section  5057  of  the  Revised  Statutes  enacts  as  follows : 

"No  suit,  either  at  law  or  in  equity,  shall  be  maintainable 
in  any  court  between  an  assignee  in  bankruptcy  and  a  person 
claiming  an  adverse  interest,  touching  any  property  or  rights 
of  property  transferable  to  or  vested  in  such  assignee,  unlesa 
brought  within  two  years  from  the  time  when  the  cause  of 
action  accrued  for  or  against  such  assignee." 

How  is  it  possible  for  the  petitioner  to  avoid  the  bar  of  th« 
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siatnie?  Clearly,  on  January  5,  1875,  when  her  estate  was 
assigned  in  bankruptcy,  the  title  to  these  stocks  was  in  Mary 
Rogers.  They  had  been  assigned  to  her  previously  upon 
the  books  of  the  companies,  and  there  stood  in  her  name 
nnqnestionably.  She  then  held  and  claimed  these  stocks 
adversely  to  the  petitioner.  It  is  equally  clear  that  on  said 
date,  by  rirtne  of  the  assignment  in  bankruptcy,  her  title 
passed  to  and  vested  in  her  assignees.  No  formal  transfer 
to  them  upon  the  books  of  the  companies  (as  is  contended  by 
eonnsel)  was  necessary  to  complete  the  title  of  the  assignees. 
From  that  time  on  the  assignees  in  bankruptcy  held  these 
stocks  adversely  to  all  the  world.  Now,  more  than  two  years 
elapsed  after  the  assignment  before  the  present  petition  was 
filed,  and  the  door  to  litigation  touching  these  stocks  was  then 
closed.     Bailey  v.  Olovtr.  31  Wall.  847. 

The  views  above  expressed  make  it  unnecessary  for  me  to 
examine  the  merits  of  this  controversy,  or  pass  upon  the 
exceptions  to  the  register's  report  upon  that  branch  of  the 
case.  The  order  I  now  make  is  based  exclusively  upon  the 
two  above- stated  grounds,  viz.:  (l)*The  controversy  is  not 
determinable  in  a  summary  proceeding  like  the  present ;  and 
(2)  that  the  petitioner's  claim  is  barred  by  section  6057  of 
the  Revised  Statutes. 

And  now,  to- wit,  July  9,  1880,  the  exceptions  to  the  regis- 
ter's report  in  this  matter  are  overruled,  and  the  original  and 
supplemental  petitions  of  Samuel  Bea,  administrator  cum 
tutamtnto  annexe  of  William  A.  Rogers,  deceased,  filed  re- 
spectively January  19,  1877,  and  January  26,  1878,  are  dis- 
missed. 
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Mattocks  and  others  v.  Lotebino  and  others. 

{dreuit  Court,  D.  KotMcAuwO*.    July  24, 1880.) 

1.  brsoLYKRCT — Saui  or  Debt — Sbt-Off.— It  is  not  unlawful  for  the 
creditor  of  «n  insolTent  to  sell  his  debt  to  the  debtor  of  such  in- 
solrent,  although  it  be  purchased  for  the  purpose  of  being  used  in 
set-ofl. 

In  Equity.    Mption  to  Amend. 

Lowell,  G.  J.  The  complainants,  assignees  in  haukruptoy 
of  Norris,  Hull  &  Co.,  of  Portland,  brought  this  bill  against 
Btoddard,  Lovering  &  Co.,  of  Boston,  in  1875,  alleging  that 
the  defendants,  in  February,  1874,  after  they  knew  of  the 
insolvency  of  Norris,  Hull  &  Co.,  and  when  one  of  the  de- 
fendants was  acting  upon  a  committee  of  creditors  of  that 
firm  to  advise  whether  they  should  be  made  bankrupts,  sold 
certain  notes  of  the  insolvent  firm  to  Gady  &  Go.,  of  Cleveland, 
Ohio,  well  knowing  that  said  Cady  &  Co.  were  indebted  to  the 
insolvents;  that  the  Portland  firm  were  soon  after  made  bank- 
rupts ;  and  that  the  plaintiffs,  as  their  assignees,  had  demanded 
payment  of  the  debt  due  from  Cady  &  Co.,  but  had  been  met 
with  the  defence  of  a  set-off ;  that  it  was  a  fraud  upon  the  bank- 
rupt law  for  the  defendants  to  sell  their  debt  under  such  cir- 
cumstances, and  that  they  were,  in  equity,  bound  to  pay  to  the 
assignees  whatever  sum  they  had  received  from  Cady  &  Co. 
beyond  the  amount  of  the  dividend  which  they  would  have 
received  from  the  estate  of  Norris,  Hull  &  Co.  They  alleged 
that  the  sale  to  Cady  &  Co.  was  colorable. 

In  April,  1876,  Judge  Shepley  sustained  a  demurrer  to  th« 
bill  and  ordered  it  to  be  dismissed,  without  costs.  He  soon 
after  vacated  the  order  of  dismissal,  and  permitted  the  case  to 
remain  upon  the  docket ;  and  the  complainants  now  move  to 
amend. 

In  his  short  opinion  sustaining  the  demurrer  Judge  Shep- 
ley says  that  equity  would  not  permit  a  set-off  to  be  made  by 
Cady  &  Co.  of  a  debt  colorably  bought,  or  even  of  a  debt 
bought  after  knowledge  of  the  insolvency,  and,  therefore, 
there  was  no  occasion  to  sue  the  defendants.    The  plaintiffs. 
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thereupon,  sned  Cadj  &  Co.,  In  the  oircnit  oonrt  of  the  United 
States  for  the  northern  district  of  Ohio,  for  the  debt  whioh 
they  owed  the  bankrupts;  but  the  court  there  (BaxUr  and 
WeUcer,  JJ.)  held  that  Cady  St  Co.  had  a  right  to  set  off  the 
notes  which  they  had  bought  of  the  present  defendants.  The 
ease  is  reported  in  7  American  Law  Beoord,  612,  et  aeq.,  pub- 
lished  at  CSinoinnati,  in  April,  1879.  The  eourt  found  that 
Cady  &  Co.  really  bought  the  notes,  and  that  it  was  not  proved 
that  they  knew  of  the  insolvency  of  Norris,  Hull  &  Co. ;  but 
they  added  that  if  they  did  know  this  it  would  make  no  differ* 
enoe,  agreeing  on  this  point  with  Judges  Hoffman  and  Swing, 
in  the  cases  presently  to  be  cited. 

The  plaintiffs  move  to  amend  by  alleging,  instead  of  a  oolor« 
able  sale  by  the  defendants  to  Cady  St  Co.,  one  which  was 
actual,  and  enabled  a  set-off  to  be  made,  whereby  the  defend- 
ants gained  an  advantage  at  the  expense  of  the  general  cred- 
itors. 

In  my  opinion  this  amendment  would  not  avail  the  plain- 
tiffs. There  is  no  law,  that  I  am  aquainted  with,  whioh 
makes  it  illegal  or  inequitable  for  a  creditor  of  an  insolvent 
to  sell  his  debt,  though  it  should  be  to  a  person  who  may  use 
it  in  set-off.  It  is,  I  agree,  a  mooted  question,  not  yet  passed 
upon  by  the  supreme  court,  whether  a  debt  bought  after 
knowledge  of  the  actual  insolvency  of  the  debtor,  and  before 
his  technical  bankruptcy,  can  be  set  off.  It  has  been  held  by 
two  courts,  of  high  authority,  to  be  contrary  to  the  spirit  of 
the  statute  of  bankruptcy,  (Smith  y.  Hill,  8  Gray,  672; 
Hitchcock  V.  EoUo,  3  Biss.  276,)  and  was  Judge  Shepley's 
opinion  in  the  case  at  bar,  though  not  essential,  I  think,  to 
his  decision.  But,  unfortunately,  the  spirit  of  a  statute 
must  be  controlled  by  its  terms;  and  the  act  of  1867,  §  30, 
(14  St.  526,)  excepted  from  the  right  of  set-off  only  such  debts 
as  were  bought  after  the  petition  was  filed, — ^that  is,  after  tha 
technical  bankruptcy;  and  txpressio  uniut,  etc.  This  was  the 
ground  of  a  most  able,  and,  to  my  mind,  conclusive  opinion, 
by  Judge  Hoffman,  (The  City  Bank,  6  N.  B.  B.  71 ;)  whioh 
agrees  with  the  decision  of  Baxter  and  Welker,  JJ.,  vM  tupra, 
and  with  Hovey  r.  Home  Itu.  Co.  10  N.  B.  B.  224.    In  this 
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last  case  the  assignees  ^rere  advised  by  able  counsel,  with  my 
approval,  to  settle  on  the  best  terms  they  could  obtain,  rather 
than  press  the  appeal  -which  they  had  taken  to  the  supreme 
court.  Then  came  the  act  of  1874,  §  6,  (18  St.  179,)  which 
added  another  exception,  that  in  an  involuntary  case  the  set- 
oif  should  not  be  made  if  the  debt  was  bought  after  knowledge 
of  the  act  of  bankruptcy,  and  with  a  view  to  such  set-off, 
which  clinched  the  argument  as  to  the  expression  of  the 
exceptions  intended  to  be  made.  Lloyd  v:  Turner,  5  Sawyer, 
463.  In  the  case  at  bar  the  debt  was  sold  and  the  bank- 
ruptcy occurred  before  the  statute  of  1874  was  passed. 

But,  whichever  way  this  point  should  be  decided,  the  defend- 
ants were  free  to  sell  their  notes  to  any  one  who  would  buy 
them,  whether  that  purchaser  could  or  could  not  use  them  in 
set-off.  If  he  could  so  use  them  there  was  no  wrong  done ; 
if  he  could  not,  there  was  (as  Judge  Shepley  very  properly 
decided)  no  injury. 

Besides,  this  application  is  made  more  than  four  years 
after  the  demurrer  was  sustained,  and  more  than  a  year  after 
the  case  in  Ohio  was  decided,  and  more  than  four  years  after 
an  original  action  by  the  plaintiffs,  as  assignees,  was  barred 
by  limitation.  The  reason  for  much  of  the  delay  appears  to 
have  been  the  pendency  of  the  action  against  Cady  &  Co. 
This  was  a  sound  prudential  reason  why  the  assignees  should 
not  care  to  prosecute  this  suit,  because  they  could  have  but 
one  recovery,  and  might  be  wasting  the  assets ;  but  it  was  not 
a  legal  reason  between  plaintiff  and  defendant,  because  they 
were  bound  to  find  out,  as  other  litigants  do,  which  suit  they 
should  prosecute,  and  to  proceed  diligently  with  that. 

Motion  to  amend  denied.     Bill  dismissed,  without  costs. 
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Oayanva  v.  Babsbtt  and  others. 

{(Xreuit  Oowrt,  N.  D.  JUmoi*.    ,  1880. ) 

L  Composition  PBocBEDraaa — Becitbed  Cbeditor — DsFidEircT  Judo- 
XBST — ^EzBouTiOK. — Composition  proceedings  do  not  operate  to  de> 
prive  a  secared  creditor  of  the  right,  after  exhausting  his  own  secnritjr 
and  ascertaining  the  amount  unpaid,  to  assert  against  the  bankrupt  a 
./Dlaim  for  the  deficiency,  and  such  claim  may  be  enforced  tlirough  tha 
instrumentality  of  an  execution  issued  against  the  property  of  tha 
debtor  upon  the  deficiency  judgment. 

Exceptions  to  Answer. 

Dybb,  D.  J.  This  case  is  brought  to  the  attention  of  ther 
court  on  exceptions  to  an  answer  filed  by  the  defendants  Bas- 
sett  and  Beaver.  An  understanding  of  the  precise  point 
involved,  and  the  manner  in  which  it  arises,  requires  a  state* 
ment  of  the  facts.  On-  December  11,  1877,  complainant 
filed  a  bill  in  this  court  to  foreclose  a  trust  deed  executed  by 
Bassett  and  Beaver  to  secure  certain  indebtedness.  No 
defence  being  made  to  the  bill,  a  decree  of  foreclosure  was 
entered  on- the  first  day  of  April,  1878.  Subsequently,  pur- 
suant to  the  decree,  the  premises  were  wAA,  and  the  sale  was 
confirmed,  and  the  proceeds  of  the  sale  not  being  sufficient 
to  satisfy  the  entire  indebtedness  secured  by  the  trust  deed, 
there  was  a  personal  judgment  against  the  defendants  for 
such  deficiency,  amounting  to  something  over  $1,200.  It 
appears  that  pri(Hr  to  filing  the  bill  for  foreclosure,  and  on  the 
twenty-third  day  of  October,  1877,  the  defendants  Bassett 
and  Beaver,  who  had  been  partners  in  busineas,  filed  their 
voluntary  petition  in  bankruptcy.  In  this  proceeding  com- 
plainant's claim  was  scheduled  as  secured,  and  as  a  copart* 
nership  debt.  At  about  the  same  time  that  their  petition  in 
bankruptcy  was  filed,  the  bankrupts  proposed  a  composition 
to  their  copartnership  creditors.  Their  proposition  was  ac- 
cepted on  the  seventh  day  of  Nov^nber,  1877,  and  was  after- 
wards ratified  by  the  court,  which  order  of  ratification  was 
made  a  considerable  time  before  the  decree  was  entered  in 
the  foreclosure  action. 
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It  may  be  taken  as  a  fact  ii^  the  case  that  the  complain- 
ant had  knowledge  of  the  pendency  of  the  c<Hnposition  pro- 
ceedings ;  and  it  appears  that  she  did  not,  in  those  proceed- 
ings, prove  her  debt,  nor  surrender  her  security,  nor  obtain 
valuation  of  the  security,  nor  apply  to  the  court  to  have  such 
valuation  and  proof  of  debt  made.  Upon  judgment  for  defi- 
ciency being  entered,  execution  was  issued  against  Bassett 
«nd  Beaver,  and  proceedings  for  the  collection  of  the  defi- 
ciency judgment  were  in  progress,  when  the  defendants 
applied  to  the  court  to  have  such  execution  and  judgment 
set  aside,  or  their  enforcement  stayed.  The  court  granted 
them  leave  to  file  an  answer  at  that  stage  of  the  case,  set- 
ting up  the  bankruptcy  proceedings,  and  a  stay  of  execution 
was  ordered  until  the  question  could  be  submitted  as  to  the 
light  of  complainant  to  proceed  to  enforce  her  judgment  for 
deficiency.  Thereupon  the  defendants. filed  an  answer,  set- 
ting up  the  bankruptcy  proceedings,  and  the  case  has  been 
heard  upon  exceptions  to  the  sufficiency  of  this  answer. 

It  appears,  further,  that  the  property  covered  by  the  trust 
deed  was  not  the  firm  property  of  Bassett  and  Beaver,  and 
that  the  indebtedness  of  complainant  secured  by  the  trust 
deed  was  the  individual  indebtedness  of  those  parties ;  and 
the  question  presented  by  the  answer,  and  the  exceptions 
thereto,  is  whether  or  not  the  bankruptcy  proceedings  oonsti'* 
tute  a  bar  to  complainant's  right  to  enforce  her  deficiency 
judgment. 

It  is  insisted  by  counsel  for  defendants  that  as  complainant 
did  not  surrender  her  security,  nor  obtain  valuation  of  the 
same,  nor  apply  to  the  bankruptcy  court  to  have  her  security 
valued  and  proof  of  her  debt  made,  it  must  be  regarded  thai 
she  relied  wholly  upon  her  security,  and  was,  in  legal  effect, 
remitted  to  it  for  payment  of  her  claim,  and  so  that  the 
indebtedness  secured  by  the  trust  deed  has  been  discharged 
by  exhausting  the  security.  The  question,  therefore,  is,  how 
was  the  complainant,  as  a  secured  creditor  of  Bassett  and 
Beaver,  afifeoted  by  the  composition  proceedings?  Did  those 
proceedings,  in  connection  with  the  action  of  complainant  in 
relation  thereto,  operate  to  release  the  bankrupts  from  any 


Digitized  by 


Google 


OATANNA  V.  BABSBTT.  217 

liability  on  any  baldnoe  which  might  be  due  to  complainant 
after  exbansting  her  seourity? 

i  think  the  qnestion  must  be  answered  in  the  negative. 
Complainant  had  a  right  to  hold  on  to  her  seourity,  and  as  a 
secured  creditor  she  could  not  properly  participate  in  the 
composition  proceedings.  She  could  not  be  compelled  to  sur- 
render her  seourity,  and  come  in  and  prove  her  claim ;  nor 
was  it  incumbent  on  her  to  have  her  security  valued  and  then 
to  make  proof  of  Einy  balance ;  nor  should  her  failure  to  do 
this  be  taken  as  evidence  that  she  intended  to  rely  wholly  for 
pajrment  of  her  demand  upon  her  security.  The  bankrupts 
knew,  or  should  have  known,  that  there  was  a  liabiUty  that 
the  security  would  not  pay  the  indebtedness.  They  were 
chargeable  with  notice  that  saoh  a  contingency  might  arise, 
and  if  they  desired  to  put  complainant  in  position  where  the 
composition  proceedings  would  operate  upon  her,  they  might 
have  applied  to  the  court  for  proceedings  compulsory  in  their 
nature  to  have  the  security  valued.  Not  having  done  so, 
there  remained  a  liability  that  in  case  the  seourity  should 
prove  inadequate  complainant  would  have  the  right,  as  to 
any  defioieney,  to  coibpel  payment  of  the  same  to  the  extent 
of  the  percentage  paid  to  unsecured  oreditors  under  the  com- 
position.  The  case  of  Paret  v.  Tieknor,  16  N.  B.  B.  315,  I 
regard  as  authoritative  upon  the  question.  In  that  case  there 
was  a  composition  proposed  by  the  bankrupt,  A  secured 
creditor  was  named  in  the  bankrupt's  schedules,  and  had 
notice  of  the  meeting  of  the  creditors  and  the  proposition  for 
a  compromise.  It  was  stated  also  in  the  schedule  that  the 
secured  creditor  was  fully  secured.  He  made  no  objection 
and  gvre  no  consent  to  the  proposed  compromise.  After- 
wards the  security  was  sold  and  applied  on  the  debt,  and 
there  remained  an  unpaid  balance.  Suit  was  brought  to 
collect  that  balance.  In  defence  it  was  contended,  in  behalf 
of  the  baiUurupts,  that  they  were  fully  discharged  by  the  com- 
position proceedings  of  any  claim  on  account  of  the  debt. 
It  was  held  by  Mr.  Justice  Miller,  Judge  Dillon  concurring, 
that  the  mere  silent  acquiescence  of  the  creditor  in  the-  corn- 
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position  pzoceedings  did  not  affect  his  claim,  and  that  where 
in  anch  proceedings  the  statement  of  liabilities  represents  a 
claim  as  being  fully  secured,  and  the  creditor  is  is  attendance 
'  but  does  not  participate  in  the  proceedings  nor  raise  any 
objection  to  such  representations,  the  claim  is  not  discharged 
by  the  composition,  but  the  creditor  is  entitled  to  the  per- 
centage agreed  upon  in  such  proceedings,  on  any  deficiency 
left  unpaid,  whenever  ascertained.  In  Ex  parte  Hodgkiruon 
In  re  Beatwick,  1  Law  Reports,  Chancery  Division,  702,  it 
was  held  under  the  English  composition  proceedings  that  a 
secured  creditor  is  entitled  to  abstain  from  proving  his  debt 
or  taking  any  part  in  the  composition  proceedings,  and  when 
he  has  realized  his  security  he  may  claim  from  the  debtor 
payment  of  the  composition  upon  the  balance  which  may 
then  remain  unsatisfied  of  the  debt. 

In  the  present  aspect  of  the  case  it  must  be  held  that  the 
composition  proceedings  did  not  operate  to  deprive  complain- 
ant of  the  right,  after  exhausting  her  security  and  ascertain- 
ing the  amount  unpaid,  to  assert  against  the  bankrupts  a 
claim  for  such  deficiency;  and  I  think  such  claim  may  be 
enforced  through  the  instrumentality  of  an  execution  issued 
against  the  property  of  the  debtors  upon  the  deficiency  judg- 
ment. Complainant's  right  being  limited  to  the  collection  of 
such  a  percentage  of  her  judgment  as  has  been  paid  to  other 
creditors,  upon  the  composition  and  at  a  subsequent  stage  of 
any  proceedings  that  may -be  taken  on  execution  to  enforce 
payment  of  the  same,  it  may  be  the  duty  of  the  court  to  pro- 
vide, by  suitable  order,  for  enforcement  of  the  execution  only 
to  the  extent  which  has  been  indicated. 

As  the  case  now  stands,  the  exceptions  to  the  answer  must 
be  sustained.  At  the  hearing  it  was  suggested  that  in  case 
the  view  of  the  court  should  be  as  now  expressed  the  defend- 
ants would  desire  to  amend  their  answer  so  as  to  make  it 
affirmatively  allege  that  the  indebtedness  secured  by  the  trust 
deed  held  by  complainant  was  the  individual  indebtedness, 
and  not  the  copartnership  indebtedness  of  Bassett  and  Bea- 
ver.   Though  it  is  not  now  apparent  to  the  court  how  such 
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%  state  of  the  case  would  ehange  or  affect  the  legal  right 
of  complainant  to  enforce  payment  of  a  certain  proportion  of 
the  deficiency  jndgmenlt,  the  court  will,  if  deaired,  hereafter 
liear  eonnsel  npon  the  question. 
Exceptions  gostained. 


In  tbb  Matteb  ov  Exllt,  Bankrupt. 
{Dittriet  Court,  D.  Kentucky.    June,  1880.) 
L  Bakkbuttct— PjcnnoN  vob  Diboharob— ^ailusb  to  Pbosbooti. 

Id  Bankmptoy. 

Basb,  D.  J.  In  this  case  Caleb  Eelly  filed  his  petition,  to 
lie  adjudged  a  bankrupt,  on  the  Becond  of  May,  1878,  and  was 
80  adjudged  on  the  tenth  of  May,  1878. 

He  reported  some  encumbered  real  estate  and  a  little  per- 
gonal property,  but  alT  seems  to  have  been  set  apart  to  him 
under  the  exemption  laws. 

.The  bankrupt  filed  his  petition  for  a  discharge  February 
15, 1879,  and  at  the  meeting  some  of  his  creditors  opposed 
his  discharge,  and  filed  grounds  why  the  discharge  should 
not  be  granted.  No  further  action  seems  to  have  been  taken 
by  the  bankrupt.  Berry,  Jones  &  Hiter,  creditors,  who  had 
proTen  their  claims,  filed  a  petition  in  this  court  October 
8,  1879,  asking  to  be  allowed  to  pursue  their  legal  reme- 
dies in  the  state  courts  against  the  bankrupt.  This  court, 
on  an  ex  parte  hearing  of  said  petition,  declined  to  enter  such 
an  order,  but  directed  a  rule  to  be  issued  against  the  bankrupt, 
returnable  July  6,  1880,  to  show  cause,  if  any  he  had, 
vhy  he  did  not  prosecute  hie  cause  and  ask  for  his  discharge. 

The  rule  has  been  returned  executed,  and  still  the  bankrupt 
bas  made  no  response,  nor  has  he  taken  any  further  steps 
in  his  cause.    I  therefore  direct  the  order  to  be  entered : 

In  re  Caleb  Kelly,  Bankrupt. 

The  bankrupt  having  failed  to  prosecute  his  cause  with 
'li%ence,  and  failed  to  show  cause  why  he  does  not  prosecute 
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it  and  ask  a  discharge,  it  is  adjudged  that  there  has  been 
unreasonable  delay  upon  the  part  of  the  bankrupt  in  present* 
ing  his  cause  and  asking  for  a  discharge,  and  upon  motion 
of  Jones,  Berry,  and  other  creditors,  it  is  now  ordered  that 
said  creditors,  and  all  others  who  have  proven  their  debts 
against  said  bankrupt,  have  leave  to  prosecute  any  and  all 
suits  in  law  or  equity  they  or  either  of  them  could  have  done 
had  said  Eelly  never  been  adjudged  a  bankrupt.  It  further 
is  ordered  that  said  Jones  and  Berry,  petitioning  creditors 
herein,  recover  of  said  Caleb  Eelly  their  oosts  expended 
herein,  and  may  have  execution  therefor. 


Im  tes  Mattes  of  Mabshalii,  Bankrapt. 

(Dittriet  Govrt,  J).  Kentucky.    June,  1880.) 

L  Baitkbuftct— DifiCHAROB— Re7.  St.  {  6110.— The  diaoharge  of  a  bank> 
rupt  is  invalid  under  the  eighth  subsection  of  8ectioi||6110  of  the  Re- 
vised  Statutes,  where  the  consent  of  a  creditor  to  such  discharge  w*as 
obtained  by  the  father  of  the  banknipt,  in  consideration  of  a  promise 
that  such  debt  should  be  paid  in  full. 

In  Bankruptcy.  / 

Babb,  D.  J.  This  case  is  submitted  on  the  question  of  an- 
nulling the  discharge  granted  bankrupt  December  17,  1879. 
The  bankrupt  filed  his  petition  to  be  adjudged  a  bankrupt  in 

January,  1876,  and  he  was  so  adjudged  on  the day  of 

January,  1876.  He  reported  no  assets  except  such  as  were 
afterwards  set  apart  to  him.  He  reported  a  list  of  creditors, 
ten  (10)  in  number,  amotmting  to  $2,455.  Five  of  these 
creditors  proved  their  debts,  which  amounted  in  the  aggre- 
gate to  over  $1,600,  and  S.  E.  Jones  was  elected  assignee  on 
the  eighth  of  February,  1876,  and  accepted.  Jones,  on  the 
nineteenth  of  April,  1879,  filed  his  petition,  setting  out  the 
fact  that  no  assets  had  been  received  by  him,  and  that  the 
bankrupt  had  not  applied  for  his  discharge,  and  asking  to  be 
discharged  from  his  trust.    This  was  done.    After  this,  on 
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the  twentieth  of  November,  1879,  William  Sisoo  proved  a 
debt  against  the  bankrupt,  evideneed  by  a  note  dated  August 
21,  1858,  and  on  the  same  day  J.  B.  Marshall,  the  father  of 
the  bankrupt,  proved  his  two  debts  against  the  bankrupt. 
These  two  then  consented  in  writing  to  the  discharge  of  the 
bankrupt.  These  debts  were  proven  after  the  day  set  for  final 
hearing  upon  the  petition  of  the  bankrupt  for  a  discharge, 
which  was  March  23,  1877,  The  register  reported  to  the 
court  that  one-fourth  in  number  of  the  creditors,  and  one- 
third  in  value  of  the  debts  proven,  had  consented  to  the  bank- 
rupt's discharge,  tuid  the  discharge  was  granted  December  17, 
1879.  J.  M.  Bobinson  &  Ck>.,  creditors  of  the  bankrupt,  filed, 
January  22,  1880,  a  petition  to  amend  said  discharge,  and 
the  specifications  were  subsequently  amended.  The  bankrupt 
has  appeared  and  responded,  and  the  evidence  has  been  beard. 

The  counsel  for  the  petitioning  creditors  insist:  First.  That 
when  the  assignee  settled  his  accounts,  and  resigned,  the  case 
was  closed ;  that  that  was  the  final  disposition  of  the  cause 
within  the  meaning  of  section  6108,  and  proof  taken  and 
consent  given  after  that  time  is  inadmissible.  See  In  re 
Brightmore,  15  N,  B.  B.  214.  Second.  That  the  assent  must  be 
filed  at  or  before  the  day  for  hearing  application  for  discharge. 
Third.  That  the  debt  of  William  Sisco,  one  of  the  two  con- 
senting creditors,  was  contracted  before  January  1, 1867,  and 
should  not  have  been  considered  in  the  question  of  discharge. 
Fourth.  That  the  father  of  the  bankrupt  procured  the  coYisent 
of  William  Sisco  to  the  discharge  by  a  {uromise  to  pay  the  debt. 

It  is  only  necessary  to  consider  the  fourth  objection.  Wil- 
liam Sisco  stated  that  J.  B.  Marshall  agreed  with  him,  before 
he  proved  his  debt,  that  if  he  would  prove,  and  consent  to  his 
Bon's  discharge,  he  would  pay  him  the  debt,  and  the  son  sub- 
sequently i>rought  the  money  for  his  father  and  paid  him  the 
debt.  The  bankrupt  stated  that  he  had  nothing  to  do  with 
his  father's  agreement,  and  did  not  know  of  it  until  after  it 
was  made.  He  says  that  it  was  his  father's  money  with 
which  he  paid  Willif^m  Sisco.  This,  I  think,  brings  this  ease 
within  section  6110.  The  eighth  sabsection  of  section  6100 
Bays :     "No  discharge  shall  be  granted,  or,  if  granted,  shall 
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be  valid,  in  any  of  the  following  cases:  *  *  *  Eighth, 
if  the  bankrupt,  or  any  person  in  his  bdudf  has  procured 
the  assent  of  any  creditor  to  the  discharge,  or  influenced  the 
action  of  any  creditor,  at  any  stage  of  the  proceedings,  by  a 
pecuniary  consideration  or  obligation."  It  may  be  that  the 
bankrupt  did  not  know  of  the  agreement  at  the  time  it  was 
made,  but  it  was  dcme  in  his  behalf;  not  by  a  stranger,  but 
his  father,  for  whom  he  was  then  doing  business. 

I  think  petitioning  creditors  are  entitled,  under  the  provi- 
sions of  section  5120,  to  have  the  discharge  annulled.  It  will 
be  so'  ordered. 


White  and  others  v.  htZ. 

{Oireuit  Oovirt,  D.  MattaehuuitM.    Jaly  M,  1880.) 

1.  Patent— License— FoRFEiTURB. — A  breach  of  coTenant  doea  not  per 

M  work  a  forfeiture  of  a  patent  license. 
Martell  t.  TUghTnan,  99  tT.  8.  M7,  followed. 
X  Bams. — Saxe — NoncB. — In  case  of  default  writtwi  notice  must  b« 

served  on  tbe  licensee  in  order  to  termiDate  the  license,  where  such 

license  provides  in  terms  for  such  notice. 

In  Equity.    Demurrer  to  Bill. 

Lowell,  0.  J. .  The  complainants,  citizens  of  Illinois,  are 
the  owners  of  two  patents  for  an  improvement  in  boots  and 
shoes,  and  they  bring  this  bill  against  the  defendant,  a 
citizen  of  Massachusetts,  for  an  injunction,  and  an  account 
of  profits  and  damages,  alleging  an  infringement  of  one  of 
the  patents.  The  bill  alleges  that  the  defendant  took  a 
license  from  the  plaintiffs,  a  copy  of  which  is  annexed  to  the 
bill,  to  use  said  inventions  during  the  oontinnanoe  of  the 
patents,  and  any  extension  or  renewal  thereof,  on  condition 
of  keeping  the  agreements  en  his  part,  which  were,  to  render 
accounts,  pay  royalties,  and  permit  an  inspection  of  his  books ; 
and,  if  he  made  default,  the  licensors  might,  at  their  option, 
cancel  the  license  as  thereafter  provided.  Tbe  mode  of  can- 
cellation provided  by  the  agreement  is : 
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"Upon  a  faflnre  by  the  licensee  to  ma^e  retiurns,  or  to 
make  payment  of  royalties,  as  herein  provided,  or  to  comply 
with  any  of  his  covenants  or  agreements  herein,  the  licensors 
may  terminate  this  license  by  serving  a  written  notice  upon 
the  licensee,  or  by  leaving  such  notice  at  the  nsaal  place  of 
business  of  the  licensee.  But  the  licensee  shall  not  thereby  be 
discharged  from  any  liability  to  the  licensors,  then  accrued, 
whether  due  or  not  due." 

The  bill  does  not  rely  upon  a  written  notice  to  terminate 
the  license,  and  it  is  admitted  that  none  has  been  given ;  it 
merely  avers  that  the  defendant  has  refused  to  pay  for  the 
invention,  and  ha8,"in  all  other  respects,"  failed  and  refused 
to  petform  his  part  of  the  agreement.  This  allegation  is  of 
too  vagu*  and  general  a  nature  to  have  muoh  legal  signifi- 
eanoe. 

The  defendant  demurs  to  the  relief,  and  I  find  his  demurrer 
well  taken. 

The  theory  of  the  bill  is  that  any  failure  by  the  licensee  to 
pay  the  royalties,  or  to  render  an  account,  avoids  the  license 
immediately  at  the  election  of  the  licensor.  A  license  is 
often  compared  to  a  lease  of  land,  and  many  decisions  follow 
this  analogy.  Now,  so  far  is  equity  from  decreeing  the  for- 
feiture of  a  lease  for  a  breach  of  covenant,  it  often  interferes 
to  prevent  a  forfeiture  which  would  exist  at  law.  I  know  of 
no  case  in  which  a  mere  failure  to  pay  money,  or  keep  some 
engagement  of  that  nature,  has  been  held  a  good  cause  for 
asking  a  court  of  equity  either  to  declare  a  forfeiture,  or  to 
proceed  as  if  one  had  been  incurred. 

In  some  few  patent  cases,  beginning  with  Brooka  t.  StcXUy, 
t  McLean,  628,  it  has  been  held  that  a  patentee  enjoyed  the 
anusnal  privilege  of  treating  a  breach  of  covenant  as  if  it,  of 
itself,  worked  a  forfeiture.  No  doubt  the  parties  may  agree 
that  such  an  effect  shall  follow;  and  this  will  account  for  some 
of  the  decisions.  The  others  of  this  sort  are  overruled  by 
EarteU-r.  TUghman,  99  U.  8.  647. 

The  hardship  of  the  doctrine  contended  for  is  manifest. 
The  controversy  in  many  of  these  cases, — and  I  understand 
this  to  be  one  of  them, — ^is,  whether  a  certain  machine  oz 
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device  is  within  or  'without  the  license ;  and  what  the  plaintiff 
calls  a  neglect  and  refusal  to  keep  the  agreement,  is  an  honest 
difference  of  opinion  as  to  its.  true  scope.  The  agreement  in 
this  case  gives  the  plaintiffs  the  great  advantage  of  terminating 
the  agreement  in  ease  of  default,  if  they  please;  but  only 
when  they  shall  have  served  a  certain  written  notice.  Until 
after  that  has  been  done  they  are  not  entitled  to  profits  and 
damages,  but  to  royalties ;  the  account  and  injunction  which 
they  might  have  are  both  different  from  those  which  they  ask 
for.  I  see  no  propriety  or  legality  in  adding  a  forfeiture  by 
implication  to  that  which  the  parties  have  provided  by  their 
contract. 

It  is  true,  as  the  plaintiffs  contend,  that  if  a  licensee  has 
renounced  the  license  he  may,  on  the  one  hand,  defend  against 
the  agreement  and  set  up  the  invalidity  of  the  patent ;  and> 
on  the  other,  may  be  treated  as  an  infringer.  Moody  v.  Taber, 
1  Holmes,  325;  Cohn  v.  National  Rubber  Co.  15  Off.  Gaz. 
829.  The  mistake  is  in  supposing  that  anything  less  than  an 
unequivocal  renunciation  will  work  this  effect.  "Norennnci^ 
ation  of  the  permission,  warning  the  plaintiffs  that  the  defend* 
ants  meant  to  claim  to  use  the  invention  in  their  own  right,  is 
averred."  Lawes  v.  Purser,  6  E.  &  B.  930,  934.  That  was 
a  case  in  which  the  patentee  was  insisting  on  the  contract; 
but  no  court  of  equity  will  say  that  a  plaintiff,  even  if  he  hav« 
an  election  to  put  an  end  to  a  contract  in  a  certain  way,  shall 
assume  it  to  be  ended  without  following  that  method,  and 
proceed  accordingly.  This  contract  still  exists  until  one 
party  or  the  other,  or  both,  bring  it  to  an  end.  It  cannot  be 
treated  as  ended,  as  a  legal  consequence  of  a  failure  to  pay  the 
royalties.  To  this  effect  are  the  authorities,  even  before  the 
late  and  controlling  case  of  HarteU  v.  TUghman,  99  U.  S.  647. 
Bee  WUton  v.  Sand/ord,  10  How.  99;  Hartshorn  v.  Day,  19 
How.  211 ;  Ooodyear  v.  Union  R.  Co.  4  Blatchf.  63 ;  Blanckard 
T.  Sprague,  1  Cliff.  288;  MerserdU  t.  Union  Pa^er  CoUar  Co, 
6  Blatchf.  356-7. 

If,  then,  there  were  no  clause  in  the  agreement  providing 
for  the  mode  of  putting  an  end  to  it  by  notice,  and  that  the 
royalties  should  be  the  measure  of  damages  until  notice  was 
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pven,  the  plaintiffs  oonld  not  treat  it  as  ended  apon  the  facts 
alleged,  and  a  fortiori  when  the  deed  itself  provides  the 
method. 

The  conrt  has  jnrisdietion  of  the  parties,  as  well  as  of  the 
Bubjeet-matter,  and  if  the  ootnplainants  merely  wish  to  try  the 
real  question,  whether  certain  doTioes  belong  to  them,  it  can 
as  well  be  done  by  a  bill  for  an  aoconnt  under  the  agreement 
as  in  any  other  mode;  but  the  frame  of  the  bill,  at  present* 
will  not  raise  this  issue. 

Demurrer  sustained. 


Ths  Collins  Compant  v.  Coxs  and  others. 

(Oireuit  Oowrt,  D.  McutaehutgUt.    July  24, 1880.). 
1.  Patkut — KB-T8BUB  No.  0,294  or  Ko.  60,364  Bustaihsd  —  Monkst. 

WBENOHKS  —  COMBINATIOK — AddITIOII   OF  NUT   TO   COES'    WrBNCH. 

LowsLL,  C.  J.  This  suit  is  brought  upon  the  second  fe-issue, 
lilo.  5,294,  February  25,  1873,  of  a  patent  issued  to  Lucius 
Jordan  and  Leander  B.  Smith,  in  1865,  No.  50,864.  The 
firbt  re-issue  is  not  in  evidenoe,  and  the  propriety  and  reg- 
ularity of  the  second  is  not  attacked. 

The  invention  relates  to  wrenches  having  a  movable  jaw, 
eommonly  called  monkey-wrenches.  Loring  Goes,  one  of  the 
defendants,  made  and  patented  the  great  improvement  in 
these  tools  more  than  forty  years  ago,  and  his  wrenches  have 
BQperseded  the  older  forms,  and  are  familiar  to  all  macbin- 
ists.  He  arranged  a  rod  parallel  to  the  main  bar,  and  upon 
this  rod  worked  the  movable  jaw  by  means  of  a  rosette,  which 
did  not  move  up  and  down,  but  remained  constantly  in  a 
convenient  position,  close  to  the  thumb  of  the  operator. 

Goes  made  a  plate  of  iron,  called  the  step  plate,  which 

fitted  over  the  iliain  bar,  and  projected  on  one  side  to  receive 

the  rod  wbieh  was  pivoted  into.it.     On  the  side  towards  the 

hand  this  step  plate  had  a  recess,  operating  as  a  ferrule,  to 

receive  the  wooden  handle  or  sleeve,  which  was  shipped  ovec 
T.3,no.4 — 16 
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the  iron  bar  and'  secured  by  a  nnt  at  the  eiid^  'The  handle 
and  its  nut  kept  the  step  bar  in  place. 

The  improvement  set  forth  in  the  re-issned  patent  of  th« 
plaintiffs  may  be  said  to  consist  of  cutting  the  step  plate  in 
two,  lengthwise,  and  patting  a  screw  thread  upon  the  part 
nearest  the  hand,  which  thns  becomes  a  nut,  having  a  recess 
for  the  wooden  handle.  The  utility  of  this  change  is  said  to 
be  (1)  that  the  step  plate  is  secured  by  the  upper  nut,  inde> 
pendently  of  the  nut  at  the  end  of  the  handle,  and  thus,  if 
the  handle  becomes  loose,  the  smooth  and  regular  working 
of  the  rod  on  the  step  plate  is  not  affected;  (2)  that,  by 
securing  the  step  plate  to  the  main  bar,  or  iron  body  of  the 
wrench,  by  this  independent  nut,  much  of  the  strain  which 
in  Goes'  wrench  is  brought  upon  the  wooden  handle,  which 
is  the  weakest  part  of  the  tool,  is  transferred  to  the  solid 
iron  bar.  The  evidence  bears  out  this  claim  of  utility.  The  ' 
same  result  of  transferring  the  strain  to  the  bar  has  since 
been  reached  by  G.  C.  Taft,  yi  a  patent  now  owned  by  the 
defendants,  but  in  a  wholly  different  way. 
.  It  is  ably  arjgued  for  the  defendants  that  the  mere  addition 
of  a  nut  to  the  Goes  wrench  has  not  invention  enough  to  be 
patentable.  Considering,  however,  that  the  change,  simple 
as  it  seems,  was  not  made  for  some  25  years  after  Goes' 
wrench  was  patented  and  came  into  common  use,  and  that 
there  appears  to  be  a  value  in  it  which  others  have  obtained 
in  a  different  way,  it  seems  to  me  that  the  combination  is 
new  and  useful  in  the  sense  of  the  patent  law. 

There  is  a  disputed  question  of  fact,  whether  the  "Dixie" 
wrench  had  a  nut  which  resembled  the  plaintiffs'.  That  was 
not  a  patented  tool,  but  was  made  and  sold  to  a  considerable 
extent  before  the  Goes  wrench  became  known.  It  seems  to 
me  to  be  proved  that  this  wrench  was  sometimes  made  with  ft 
nut,  into  which  the  handle  of  the  wrench  was  inserted ;  but  it 
was  not  always  made  so,  and  the  specimen  in  court  does  not 
have  that  construction.  The  "Dixie"  wrench  defeats  the  sec- 
ond  claim  of  the  re-issued  patent  in  suit,  which  is  broadly  for 
ft  nut  combined  with  the  wrench  bar,  and  recessed  to  receive 
tiie  handle.    But  there  is  no  reason  to  suppose  that  the  assign-^ 
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ore  of  the  plainiifiEs  knew  of  this  form  of  wrench,  which  had 
been  superseded  by  the  Goes  tool  long  before  their  original 
patent  was  granted. 

Nor  does  it  appear  that  the  "Dixie"  wrench,  with  a  recessed 
nut,  was  well  known  to  all  competent  mechanics.  This  was 
not  a  Goes  wrench.  It  had  no  rod  parallel  to  the  bar ;  bat  the 
movable  jaw  was  worked  upon  the  bar  itself,  a  form  of  tool 
which  no  one  has  been  willing  to  use  since  Goes'  invention 
was  made  public.  Therefore,  the  plaintiffs'  wrench  is  not,  or 
was  not,  when  made,  such  a  mere  obvious  appropriation  of 
the  Dixie  nut,  for  the  use  of  the  Goes  wrench,  as  to  be  an 
alternative  fairly  within  the  knowledge  of  a  constructor. 

The  first  claim  of  the  pkiintiffa'  patent  is:  "The  step,  com- 
bined with  the  wrench  bar  and  supported  by  the  nut,  P,  or  its 
equivalent,  at  the  place  where  the  step  is  connected  with  the 
bar,  in  such  manner  that  the  eten  can  be  removed  from  the 
bar  without  cutting  or  abrasion  of  parts." 

The  last  clause  of  this  claim  refers  to  a  statement  in  the 
specification  that  steps  (that  is  step  plates)  have  before  been 
made  solid  with  the  bar,  and  that  others  had  been  riveted  to 
reach  a  similar  result.  This  narrative  of  what  was  old  ap- 
pears to  have  been  inserted  by  order  of  the  patent  office; 
and  it  is  doubtful  whether  such  solid  or  riveted  step  plates 
had,  in  fact,  been  used,  though  they  had  been  described  in 
rejected  applications  for  patents.  The  courts  have  no  right  ■ 
to  disregard  such  a  disclaimer,  without  which  the  patent 
might  never  have  been  granted;  and  the  fact  that  some  such 
wrenches  had  been  made  is  taken  for  granted  by  me ;  but  I 
still  think  the  movable  nut  a  patentable  improvement. 

The  defendants  have  used  the  old  Goes  recessed  step  plate 
with  the  addition  of  a  small  nut  inserted  in  the  recess.  This 
is  plainly  an  infringement  of  the  first  claim,  because  the  nut 
performs  the  usual  office  of  a  nut,  and  the  recess  in  the  step 
plate,  though  old,  was  not  before  combined  with  a  nut  at  this 
point;  and  it  makes  no  difference  in  the  combination  of  the 
step  plate  and  nut  whether  you  put  the  recess  into  the  one  or 
the  other.  The  old  nut  at  the  end  of  the  handle  is  not  the 
equivalent  of  this  nut«  beaaose  it  does  not  do  aU  the  work ;  it 
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is  present  in  both  wrenches,  and  its  addition  in  the  plaintiffs' 
wrench  is  the  improvement. 

The  third  claim  is  very  like  the  first;  bat  seems  to  be  in* 
tended  to  claim  the  combination  when  a  nat  exactly  like  thai 
described  in  the  patent  is  nsed.    This  claim  is  not  infringed. 

Inteiiucutur^  decree  for  the  eomplainaata. 


Thb  Genesal  Bubksids. 
(Otr&ua  Owft,  B.  D,  MiMgan.    ,  1880.) 

L  OuasnncATioK  or  Ci.A.Dts— Domkric  and  Forbtoit  MATKnui.HBir.— 

Chuma  of  domedtic  material  men,  for  rapplies  fumiahed  under  the 

-     state  law,  are  entitled  to  stand  upon  an  equal  footing  and  be  paid 

pro  rata  -vrith  the  claims  of  foreign  mateilal  men.    Per  Saxttr,  iX  J., 

leversing  the  opinion  of  Broun,  D.  J. 

In  Admiralty. 

On  exceptions  to  the  eommissioner'B  report  of  the  olassifl- 
tion  of  claims. 

It  was  referred  to  the  derk  of  this  oonrt,  as  canmussioner, 
to  classify  the  claims  and  report  the  order  in  which  they 
should  be  paid.  By  the  report  made  in  compliance  with  this 
order  it  appeared  that  certain  claims  for  repairs  and  sap* 
plies  famished  in  Canadian  ports  were  placed  in  the  second 
class,  before  other  claims  for  like  repairs  and  supplies  fur- 
nished at  Detroit  and  other  places  in  Michigan,  which  were 
placed  in  the  third  class.  The  Bomside  was  owned  in  Detroit, 
and  was  therefore  a  domestic  vessel,  as  to  all  claims  in  th« 
third  class.  Exceptions  were  taken  by  the  Detroit  Dry  Dock 
Company  upon  the  ground  that  all  material  men,  whether 
foreign  or  domestic,  should  be  ranked  alike. 

John  J.  Speed  and  Oeo.  E.  Holiday,  for  the  exceptors. 

J.  J.  Atkittton,  contra. 

Bbown,  D.  S.  The  sole  qnestion  presented  by  the  exoeptioiis 
is  whether  claims  for  necessaries  famished  in  foreign  ports 
are  entitled  to  be  paid  in  preferenes^to  (hose  furnished  in  m 
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port  of  the  state  where  the  vesael  is  owned,  for  which  a  lien 
is  given  only  by  the  state  law,  or  whether  they  shoald  share 
alike  and  he  paid  pro  rata.  The  gist  of  the  argument  con- 
tained in  the  very  elaborate  brief  of  Mr.  Speed  is  to  the  ef- 
fect that  wbUe  there  is  no  lien  by  the  general  law  maritime 
as  administered  in  this  country,  for  necessaries  famished  in 
the  home  port,  such  lien  may  be  created  by  the  state  law, 
and  when  so  created  is  not  only  enforceable  in  this  court,  as 
laid  down  in  the  case  of  The  Lotawanna,  21  Wall.  558,  but  be- 
comes to  all  intents  and  purposes  a  maritime  lien  of  equal  rank 
with  those  existing  in  favor  of  foreign  creditors.  The  last  in- 
ference, however,  does  not  necessarily  follow.  In  determin- 
ing the  relative  rank  of  different  liens,  courts  are  constantly 
in  the  habit  of  examining  their  character,  and  the  time  and 
circumstances  under  which  they  accrued,  marshalling  them 
in  the  order  of  their  merit.  I  think  there  is  a  well-founded 
distinction  between  liens  created  at  home  and  abroad,  in  the 
presumed  necessity  for  credit  in  a  foreign  port,  which  dbes 
not  exist  in  the  domicile  of  the  owner.  This  necessity  of 
credit  is  recognized  in  the  law  maritime,  but  not  in  the  state 
legislation,  which  confers  the  lien  whenever  the  supplies  are 
furnished,  whether  it  be  necessary  to  pledge  the  credit  of  the 
vessel  or  not;  at  least,  such  is  the  general  construction  given 
to  the  state  statutes.  2  Pars,  on  Shipping,  154;  The  Young 
Sam,  20  Law  Bep.  608. 

Now,  if  foreign  and  domestic  material  men  are  put  upon 
the  same  footing,  the  former,  who  furnish  upon  the  credit  of 
the  vessel,  really  labor  under  a  disadvantage,  since  the  pro- 
ceeds, which  would  otherwise  be  used  to  pay  them,  are 
absorbed  by  the  home  creditors,  who,  in  reality,  trusted  to 
the  credit  of  the  owner;  and  as  it  is  not  every  state  which 
confers  these  liens  it  would  be  necessary  for  the  foreign  cred- 
itor, in  order  to  protect  himself,  not  only  to  inquire  where  the 
vessel  is  owned,  but  how  far  the  laws  of  the  owner's  domicile 
put  him  at  the  mercy  of  domestic  creditors. 

This  is  substantially  the  line  of  argument  adopted  by  Judge 
Leavitt  in  the  ease  of  The  Su^aerior,  (Newberry,  176-184-,)  where 
the  question  at  issue  bor«  was  discussed.    Although  at  that 
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time  the  lien  created  by  the  Ohio  statute  did  not  attach  until 
seizure,  the  decision  was  not  pal  upon  that  ground;  bat  the 
role  was  broadly  laid  down  that  in  distributing  the  proceeds 
of  sale  maritime  liens  would  be  preferred  to  those  created  by 
the  state  law.  "I  am  not  aware  that  it  has  been  anywhere 
admitted  that  state  legislation  can  interfere  with,  supersede, 
or  destroy  a  right  or  lien  previously  acquired  under  the 
national  maritime  law.  On  the  contrary,  the  existence  of 
such  a  power  in  the  states  has  been  strongly  denied.  They 
may  declare  that  a  lien  shall  exist  in  cases  designated,  and 
provide  for  its  enforcement  by  a  seizure  in  rem;  but,  clearly, 
the  lien  so  acquired  must  be  subordinate  to  those  existing 
before  in  favor  of  other  parties."  — -^-, 

This  decision  has  been  followed,  so  far  as  I  know,  through- 
out this  circuit.  Beported  cases  are  rare,  but  they  are  uni- 
form.  The  principle  was  acquiesced  in  by  court  and  counsel 
in  The  St.  Joseph,  (Brown's  Admiralty,  202,)  and  in  the  re- 
cent case,  decided  by  the  same  judge,  of  The  Alice  Getty.  In 
the  still  later  case  of  The  John  T.  Moore,  in  the  circuit  court 
for  the  district  of  Louisiana,  Judge  Woods  held  that,  even  if 
the  state  liens  were  recorded  pursuant  to  the  statute,  they 
mast  be  postponed  to  maritime  liens.  In  Scott's  Case,  (1 
Abb.  U.  S.  386,)  the  relative  priority  of  mortgages  and  ma- 
terial men  in  the  home  port  was  elaborately  argued,  but  no 
question  was  made  that  foreign  material  men  were  entitled  to 
be  preferred  to  mortgagees.  The  court  observes,  in  speaking 
of  maritime  liens :  "There  was  no  question  as  to  the  validity 
and  priority  of  these  liens,  and  under  former  orders  of  the 
court  they  have  been  paid."  Indeed,  in  all  the  cases  where 
the  mortgagee  has  been  held  to  rank  lien  holders  under  the 
state  laws  it  has,  apparently,  been  assumed  that  the  decision 
would  be  different  if  the  contract  were  between  a  mortgagee 
and  foreign  creditors.  In  The  Grace  Greenwood,  2  Biss.  131, 
the  admiralty  liens  were  paid  before  the  contest  was  made. 
I  had  occasion  to  consider  these  authorities  in  the  case  of  The 
Theodore  Derry,  in  which  I  held  that  the  mortgagees  stood 
only  in  the  place  of  owners  to  the  amount  of  their  mortgage, 
and  that  domestic  material  men,  were  entitled  to  rank  them. 
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The  only  adjtidioation  claimed  by  coonsel  for  domeetic 
ereditora  to  be  direotly  in  their  favor  is  that  of  The  Cannon 
Raleigh  and  Astoria,  recently  decided  in  the  district  of  Yir- 
finia.  On  a  careful  perusal  of  this  case  I  do  not  find  this 
questicm  to  have  been  passed  upon,  though  there  are  intima- 
tions, aa  in  other  eases,  that  the  liens  of  the  state  laws  are 
of  equal  validity  with  strictly  mturitime  liens.  The  learned 
judge  did  say  that  these  liens  took  precedence  ef  all  liens, 
other  tiian  those  for  mariners'  wages,  but  the  question  was 
not  between  foreign  and  domestic  creditors,  but  between  ma- 
terial men  and  a  mortgagee,  and  the  court  adopted  what  I 
have  o(»isidered  the  better  law,  that  such  liens  were  entitled 
to  rank  a  mortgage;  following  K*«der  v.  Steam-ship  Gwgis 
Creek,  8  Am.  Law  Beg.  336.  I  am  informed,  too,  that  the 
practice  of  the  clerks  in  many  of  the  eastern  districts,  in  the 
distribution  of  proceeds,  is  to  place  domestic  and  foreign  ma- 
terial men  in  the  same  rank;  but  if  this  j»aotice,  unsanc* 
tioned  by  judicial  authority,  is  entitled  to  any  weight  in  other 
districts,  it  is  fairly  offset  by  the  uniform  practice  in  this 
district,  ever  since  the  organization  of  the  court,  to  prefer  the 
claims  of  foreign  creditors. 

It  is  not  denied  that  the  applioation  of  this  rule  will  lead 
to  apparent  Jnjnstiee  in  certain  eases  where  the  foreign  port 
is  much  nearet  the  domicile  of  the  owner  than  many  ports  in 
his  own  state,  whieh,  under  the  law  as  settled  by  the  supreme 
eonrt,  most  be  e<»iitidered  as  home  porta;  as,  for  example,  in 
holding  Jersey  City  to  be  a  foreign  port  to  a  New  York  yessel, 
while  Buffalo  and  Ogdensburg  are  domestic,  or  in  regarding 
Toledo  and  Windsor  as  foreign  to  Detroit,  while  Ontonagon 
and  8t.  Joseph  are  domestic.  This  difficulty,  however,  has 
arisen  from  the  practice  of  treating  any  port  in  the  same  state 
as  a  home  port.  Indeed,  the  use  of  the  term  home  port  is 
nnfortonate  and  misleading.  The  true  diatinctton  is  between 
forei^  and  domestic  vessels,  the  uniform  current  of  American 
snthorities  holding  each  state  in  this  regard  foreign  to  every 
oiber.  Tht  General  Smith,  4  Wheat.  438 ;  The  Belfast,  7  Wall, 
624—43;  The  Nestor,  1  Sum.  73;  The  LtUu,  10  Wall.  192-200; 
Jlis  Bieh,  1  Cliff.  308.     This  distinction,  adopted  from  the 
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admiralty  law  of  England,  where  the  line  between  foreign  and 
domestic  commerce  is  of  course  clearlj  marked,  is  foonded  in 
no  good  reason  here,  since  nearly  all  the  domestic  commerce, 
properly  speaking,  of  this  coontiy  is  between  different  states, 
and  therefore  legally  foreign  to  each  other.  Taking  into  con- 
sideration the  national  character  of  onr  interstate  commerce, 
it  seraas  to  me  that  either  all  ressels  of  the  United  States 
should  be  considered  domestic,  or,  if  the  words  "home  port" 
■were  used,  that  only  the  actual  domicile  of  the  owner  shoald 
be  considered  the  home  port,  and  every  other  port,  either  in 
the  same  or  another  state,  should  be  considered  foreign.  The 
latter  view  was  actually  adopted  by  the  learned  judge  for  the 
district  of  Oregon  in  the  ease  of  The  Favorite,  7  Chicago 
Legal  News,  396,  but  was  criticised  by  Judge  Dillon  in  The 
Albany,  4  Gent.  Law  Jour.  16.  Li  view  of  the  settled  course 
of  decisions  upon  this  point,  I  cannot  but  regard  Tke  Favorite 
as  a  departure  from  the  hitherto  accepted  law,  and  so  far 
unsound,  but  I  regard  it  as  extremely  unfortunate  that  the 
line  between  foreign  and  domestic  creditors  was  drawn  exactly 
U3  it  is.  As  an  enunciation  of  what  the  law  ought  to  be  I 
fally  coincide  in  the  opinion  of  Judge  Deady. 

But  with  regard  to  the  main  question  in  this  case,  viz.,  the 
preferential  character  of  foreign  material  men,  it  seems  to 
me  too  well  settled,  both  in  practice  and  npota  authority,  to 
be  now  disturbed. 

The  exceptions  are,  therefore,  overruled. 


On  appeal  to  the  circuit  eouri  the  following  opinion  was 
delivered  by — 

Baxtxr,  C.  J.:  This  case  presents  a  question  which  has 
frequently  arisen  in  the  admiralty  courts  of  the  lake  dis- 
tricts, as  well  as  at  other  points.  This  was  a  Michigan  ves- 
sel, owned  in  Detroit.  Upon  the  sale  it  did  not  realize 
enough  to  pay  all  the  liens  existing  in  favor  of  the  material 
men  here,  and  the  foreign  creditors — I  mean  foreign  in  the 
view  of  the  admiralty  law — are  claiming  precedence  over  the 
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Michigan  creditors,  tipon  the  ground  that  thdir  claims  are  for- 
eign, while  the  Michigan  claims  are  domestic. 

I  find,  on  examination,  that  in  every  commercial  country 
excepting  the  United  States  this  distinction  between  foreign 
and  home  liens  has  been  entirely  ignored ;  that  it  does  not 
exist  anywhere  else,  and  that  it  does  not  exist  in  the  United 
States  as  it  does  m  England,  and  that  it  exists  here  only  in  a 
modified  form.  Yarions  reasons  hare  been  given  for  draw- 
ing a  distinction  between  a  home  port  and  a  foreign  port  in 
the  English  admiralty  law.  It  is  supposed  by  some  that  the 
distinction  is  founded  upon  the  fact  that  the  owner  of  the 
vessel  is  presumed  to  have  credit  in  his  own  port,  and  that, 
therefore,  the  credit  is  given  to  the  owner  and  not  to  the 
vessel.  But  the  true  reason,  I  think,  is  very  plain,  and  grew 
out  of  the  contest  that  was  waged  for  a  long  time  between  the 
admiralty  and  common-law  jurisdictions  of  England,  in  which 
the  common-law  courts  prevailed,  and  settled  and  determined 
all  cases  of  admiralty  jurisdiction,  unless  the  question  arose 
with  reference  to  matters  which  occurred  upon  the  high  seas, 
assertmg  that  no  maritime  liens  could  attach  except  upon 
the  high  seas,  as  they  were  not  maritime  transactions.  When 
oar  own  courts  began  the  administration  of  the  admiralty 
law  they  departed  from  this  practice  and  adopted  the  oppo- 
site doctrine,  asserting  the  admiralty  jurisdiction  upon  all 
waters,  including  the  interior  navigable  rivers  and  lakes,  dis- 
ragarding  the  criterion  of  tide-water,  etc.;  and,  if  I  may  be 
permitted  to  say  so,  necessarily,  and,  I  think,  upon  principle, 
placed  themselves  in  a  position  which  should  have  induced 
them  to  adopt  the  theories  of  other  commercial  countries, 
which  ignored  distinctions  made  between  home  and  foreign 
ports.  Our  commercial  marine  is  a  national  affair.  It  is 
made  so  by  the  constitution.  Exclusive  jurisdiction  in 
admiralty  is  given  to  the  federal  courts,  and  it  ought  to  be 
treated  as  a  national  affair  and  delooalized.  But  we  have 
fallen  into  a  kind  of  mongrel  system,  between  the  civil  and 
English  admiralty  practice,  and  have  adopted  the  idea  that  a 
vessel,  owned  and  registered  in  one  state,  is  as  to  another 
state  a  foreign  vessel,  and  have  given  to  oar  commercial 
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marine  a  double  character,  national  in  one  respect  and  local 
in  another. 

I  am  aware  of  the  fact  thai  many  decisions  have  been  made 
in  cases  of  this  kind,  upon  the  precise  question  upon  which 
I  hare  to  pass,  to  the  effect  that  the  lien  of  a  creditor  from 
another  state  is  entitled  to  preference  over  the  lien  of  the  home 
creditor.  It  has  been  well  determined  by  the  supreme  ooort 
of  the  United  States,  and  by  all  the  courts,  that  under  the 
general  admiralty  law — following  the  English  law  in  that 
respect — there  is  no  lien  for  supplies  famished  in  a  home 
port.  But  the  court  has  stated  that  it  is  competent  for  the 
states  to  legislate  and  giro  a  lien;  and  the  states  of  Ohio  and 
Michigan  have  so  legislated,  and  have  given  that  lien.  The 
supreme  court  has  decided,  further,  that  this  lien  can  only  be 
enforced  through  the  federal  tribunals. 

There  are  different  grades  attached  to  admiralty  liens.  A 
material  man  is  always  ranked  by  a  salvor  or  by  a  seaman; 
but  the  creditors  who  are  protesting  here,  as  I  understand  the 
facts,  are  claiming  for  supplies  furnished,  and  the  question 
is  whether  a  state  can  give  a  lien,  and  if  in  point  of  fact  the 
states  have  given  a  lien.  If  they  have,  that  lien,  under  the 
decision  of  the  supreme  court,  can  only  be  enforced  through 
the  federal  court,  exercising  its  admiralty  jurisdiction.  And 
the  question  is,,  is  there  any  reason  left  for  drawing  a  dis- 
tinction between  these  classes  of  claimants,  giving  the  prefer- 
ence to  one  who  has  acquired  a  lien  under  the  general  ftdmi- 
ralty  law,  over  one  who  has  .acquired  a  valid  lien  under  the 
state  law  ?  The  weight  of  authority — that  is,  the  greater  num- 
ber of  decisions  that  have  been  made  upon  this  question — ^is 
decidedly  in  favor  of  the  decree  rendered  by  the  district  court. 
There  are  decisions,  however,  the  other  way.  This  particular 
question  has  never  been  decided  by  the  supreme  court.  The 
doctrine  whieh  had  been  established  by  the  majority  of  the 
adjudications  of  the  minor  courts  would,  in  my  judgment, 
lead  to  a  good  deal  of  injustice,  conflict,  and  confusion.  8it- 
ting  as  a  federal  judge  in  the  state  of  Michigan,  administer* 
:'ng  law  for  the  citizens  of  Michigan,  it  would  seem  to  be  the 
first  duty  of  the  court,  if  it  made  any  distinctions,  to  take 
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care  of  the  rigbts  of  its- own  citizens  as  against  foreign  citl- 
zens.  The  rale  that  has  found  its  way  into  the  books,  and 
which  has  been  sustained  by  quite  a  number  of  able  and  re- 
spectable jurists,  is,  in  effect,  that  in  a  conflict  between  a 
material  man  in  Windsor,  across  the  river,  and  a  material 
man  in  the  state  of  Michigan,  in  the  city  of  Detroit,  this  court 
would  be  bound  to  exclude  its  own  citizens  for  the  benefit  of 
the  citizens  living  across  the  river.  The  confusion  and  con- 
flict that  would  arise  in  the  frequent  passage  of  vessels  up 
and  down  these  waters  can  readily  be  imagined. 

The  courts  of  the  United  States  have  made  some  innova- 
tions in  order  to  adapt  the  admiralty  laws  to  the  exigencies 
of  our  situation  to  inland  navigation;   and,  if  there  were 
decisions  by  the  supreme  court  of  the  United  States  upon 
this  question,  I  should,  of  course,  adhere  to  them,  and  so  ad- 
minister the  laW;   but  as  there  are  none,  though  there  are 
conflicting  cases'in  the  minor  courts,  and  I  think  the  majority 
are  in  favor  of  the  decree  of  the  district  court,  the  same  ruling 
having  been  made  by  the  learned  judge  of  the  western  dis- 
trict, by  Judge  Drunmiond  of  Chicago,  and  by  Judge  Sherman 
of  Cleveland,  yet  these  are  decisions  reached  b^subord^ate 
tribunals,  reasoning  from  analogy,  and  I  do  not  know  but 
they  have  gone  so  far  as  to  be  obligatory  upon  other  judges. 
In  this  particular  case,  however,  I  hold  that  I  am  at  liberty 
to  look  to  and  decide  upon  first  principles,  considering  the 
question  as  an  open  one.     In  administering  the  law  upon  this 
question  I  have  determined  to  mete  out  equal  justice  to  every 
one,  and  to  recognize  the  claims  which  the  laws  of  the  state 
give  to  parties.     It  cannot  be  said  that  when  a  law  of  Michi- 
gan confers  upon  or  invests  a  party  with  a  good  and  valid 
lien,  that  'that  lien,  thus  created,  cannot  assume  an  equality 
of  right  with  liens  arising  by  implication  of  law.     If  I  should 
make  a  mistake  in  thus  holding,  it  wiU  not  affect  a  great 
deal  in  this  particular  case,  and  perhaps  th»  decision  may 
attract  some  attention  from  congress,  inducing  some  legisla- 
tion reconciling  this  conflict  and  establishing  a  uniform 
national  code.    I  think  a  point  has  been  reached  where  we 
can  only  get  out  of  these  numerous  difficulties,  originating,  I 
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think,  in  an  erroneons  holding  in  the  beginning  of  oar  gov- 
ernment,  by  congressional  legislation. 

Acting  upon  these  views  I  will  direct  an  order  to  be  entered 
reversing  the  decree  of  the  court  below,  and  distributing  the 
proceeds  pro  rata  among  the  parties. 

KoTS.— See  Th$  Brig  B.  A.  Barnard,  2  Fed.  Ret.  713. 


GoBiiS  and  ethers  v.  Schoonkb  Delob  Db  Wou. 
{Diitriet  Court,  If.  D.  Ohio.    May  10,  1S80.) 

L  CLAtSIFICATIOH   09   LlENS— StaTUTORT  LIEKB  — HoHE  JtSV  FOREIOH 

Port.— 7A«  Oeneral  Bumtide,  anU,  228,  followed. 

In  Admiralty. 

The  undersigned,  to  whom  it  was  referred  to  determine  the 
proper  distribution  of  the  proceeds  .of  the  sale  of  said  schooner 
DeloB  De  Wolf,  submits  the  following  report : 

The  grost  proceeds  of  said  sale,  as  appears  from  the  return 
of  the  marshal,  in  this  cause  was  ^4,325,  out  of  which  there 
was  retained  by  the  marshal,  on  account  of  his  fees  and  costs, 
1281.11,  and  the  balance,  ^4,043.89,  was  paid  into  the  reg- 
istry of  the  court.  From  this  sum,  pursuant  to  an  order  of 
the  court  heretofore  made,  the  sum  of  $122.75  has  been  paid) 
being  the  amount  of  damages  decreed  by  the  court  against 
said  schooner  in  favor  of  Charles  Wright  and  others,  on  ac- 
count of  their  seamen's  wages,  leaving  now  for  distribution, 
in  the  registry,  the  sum  of  $3,921.14.  The  amount  and  ag- 
gregate of  the  several  decrees  of  this  [court  against  said 
schooner  and  against  said  proceeds  is  as  stated  in  the  annexed 
schedule,  marked  A,  the  aggregate  amount  being:  Damages, 
$9,219.30,  (including  the  damages  of  said  Wright  and  oth- 
ers;) costs,  $491.77,  (including  the  marshal's  fees  retained 
by  him  as  aforesaid;)  in  all  the  sum  of  $9,711.07;  and,  after 
deducting  the  payment  of  said  seamen's  wages  and  the 
amount  retained  by  the  marshal,  the  balance  of  charge  on 
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said  proceeds  is  $9,807.21 — a  sQm. largely  in  exc«8B  of  th« 
fond  in  the  registry  for  distribution. 

It  is  recommended  that  said  net  proceeds  be  distributed  as 
follows:  First,  in  payment  of  the  sum  of  $152.78,  the  bal* 
ance  of  costs  incident  to  the  said  original  suit  of  Ubellants ; 
$2.55,  the  costs  incident  to  the  petition  of  the  United  States; 
and  $38,  the  costs  in  the  suit  of  said  Charles  Wright  and 
others;  in  all,  $193.36.  Second,  to  the  payment  of  $89.78, 
the  claim  of  the  United  States  for  its  toimage  tax  on  said 
schooner  so  recovered.  And,  third,  that  the  residue,  $3,638, 
be  paid  and  tapplied  upon  the  decree  in  favor  of  said  Ubel- 
lants, the  plan  of  distribution  being  more  fully  shown  in  and 
by  Schedide  B,  hereto  attached. 

The  undersigned  submits  that  by  the  provisions  of  the  laws 
of  the  United  States  its  claims  for  taxes  constitute  a  first 
lien  (subject  to  costs)  upon  vessels  or  other  property  upon 
which  they  are  levied.  It  will  be  observed  that  after  tb« 
payment  of  the  costs  in  the  said  original  cause,  the  petition 
of  the  United  States,  the  costs  in  said  suit  of  said  Wright  and 
others,  and  the  amount  decreed  to  the  United  States  for  taxes, 
it  is  recommended  that  the  residue  of  said  proceeds  be  applied 
exclusively  upon  the  libellants'  decree  for  damages,  and  this 
for  the  following  reasons :  The  defendant  vessel  was  seized 
and  brought  into  the  jurisdiction  of  the  court  by  virtue  of  the 
process  issued  upon  the  libel  of  said  Goble  and  McFarlane, 
that  being  the  original  and  first  libel  filed  against  her  in  this 
court,  whereby,  as  against  all  other  claims  of  no  higher  rank, 
said  libellants  acquired  a  priority  of  claim  upon  the  fund  in 
court  produced  by  her  sale.  No  question  is  made  as  to  the 
rank  of  said  wages  claim  of  Charles  Wright  and  others,  who 
have  been  paid  out  of  the  fund,  as  that  claim  ranks  higLer 
than  any  of  the  others  decreed,  except  that  of  the  United 
States  for  said  taxes. 

The  claim  of  libellants  is  for  materials,  labor,  etc.,  in  the 
repair  of  said  vessel  in  her  home  port,  at  Oswego,  New  York, 
for  which,  by  virtue  of  the  provisions  of  the  laws  of  New 
York,  [3  N.  T.  St.  (6th  Ed.)  783,]  libellants  acquired  a  lien 
which  is  by  said  statute  made  superior  to  all  other  liens, 
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except  only  marlBers'  wages.    The  language  of  said  statute 
is  as  follows : 

"Whenever  a  debt  amonnting  to  $50,  or  upwards,  as  to  a 
sea-going  or  ocean-bound  vessel,  or  amounting  ti)  $15,  or  up- 
wards, as  to  any  other'vessel,  shall  be  contracted  by  the  mas- 
ter, owner,  charterer,  etc.,  of  any  ship  or  vessel,  or  the  agent 
of  either  of  them,  within  this  state,  for  either  of  the  following  j 
•  purposes— :^rgt,  on  account  of  any  work  done  or  materials  | 
furnished  towards  the  *  ♦  *  repairing,  fitting,  furnish-  i 
ing,  or  equipping  such  ship  or  vessel  •  *  • — such  debt  j 
shall  be  a  lien  upon  such  vessel,  her  tackle,  etc.,  and  shall  | 
be  preferred  to  all  other  liens  thereon,  except  mariners'  wages."  i 

Said  statute  contains  certain  provisions  as  to  the  cessation         i 
of  the  lien  thus  conferred  after  a  time  specified  therein,  unless         < 
the  holder  thereof  complies  with  the  conditions  set  forth;  ' 
but  it  is  not  claimed  that  there  has  been  any  failure  on  the 
part  of  the  libellants  to  comply  with  all  the  essential  condi- 
tions so  imposed,  so  as  to  deprive  them  of  the  rights  and 
benefits  claimed  under  this  statute. 

While  it  is  not  believed  that  the  legislature  of  New  York 
had  the  power  so  to  reverse  or  change  the  well-settled  order  - 
of  priorities  established  by  the  general  maritime  law,  it  is 
believed  to  have  been  within  the  scope  of  its  authority  to  enact 
that  a  lien,  such  as  this  statute  has  provided  for,  should  be 
created  in  consonance  with  the  maritime  law ;  and,  it  being 
reserved  to  the  courts  of  admiralty  to  enforce  it,  its  rank  will 
necessarily  be  subject  to  their  determination.  The  national 
courts  will  certainly  not  give  such  statutory  liens  a  higher 
rank  than  they  are  entitled  to  by  tbe  nature  of  the  claim 
and  the  circumstances  attending  its  enforcement,  as  compared 
with  other  claims  of  the  same  or  similar  nature  ^d  general 
rank,  and  attended  by  the  same  circumstances,  but  will  doubt- 
less regard  and  treat  them  as  equal.  In  the  opinion  of  the 
undersigned,  the  distinction  between  what  is  called  the  "home" 
and  the  "foreign"  port,  in  which  a  charge  upon  vessels  is 
created  by  supplies,  etc.,  resulting  in  difference  of  rank,  is 
unreal  and  fallacious ;  and  this  view  finds  powerful  support 
■  in  the  well-considered  argument  of  Judge  Benedict,  [see  hia 
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Admiralty,  (2d  Ed.)  §  27$;  et  »$q.,']  and  in  the  opinion  of  the 
Hon.  John  Baxter^  circuit  judge  of  this  circuit,  in  a  late  case, 
{The  Qenerai  Bumaiit,  ante,)  in  the  eastern  district  of  Michi- 
gan, %9  which  m;  attentionis  called  by  counsel,  but  which  is  not 
yet  printed,  .and  a  manuscript  copy  only  haq  been  furnished. 
For  the  reasons  aforesaid  it  is  recommended  that  libellants' 
claim  b*  preferred  over  the  seyeral  claims  for  insurance,  and 
over  the  claim  upon  mortgage  found  in  Schedule  A,  because  of 
its  higher  rank;  and  over  the  several  claims  in  the  same  sched- 
ule for  towage,  supplies,  and  labor,  being  in  the  same  general 
rank,  because  of  its  being  the  first  in  suit.  The  Globe,  2 
Blatchf.  427;  also  note  in  same  case,  433;  The  Triumph; 
also  Benedict's  Admiralty,  (2d  Ed.)  §  560,  p.  332;  also  1 
Wendell,  89;  The  People  ex  rel.' Jenningi  y.  Judges,  etc. 

A  small  amount  of  some  of  the  claims  in  said  Schedule  A, 
of  the  same  general  rank  as  that  of  libellants,  accrued  at  a 
later  date  than  said  libellants'  claim,  as  appears  from  the 
schedules  annexed  to  the  several  petitions,  though  much  the 
greater  portion  were  of  an  earlier  date.  The  rule  being  th^t 
the  lien  takes  rank  in  the  inverse  order  of  date  as  to  season 
of  navigation  on  the  western  lakes  and  rivers,  (instead  of 
voyages,  as  to  ocean  navigation,)  it  is  found  that  none  of  the 
said  claims  of  equal  general  rank  are  entitled  to  priority  over 
libellants'  claim,  by  reason  of  the  fact,  which  has  been  shown 
in  the  evidence  before  me,  that  said  vessel  was  out  of  the 
United  States,  and  beyond  the. reach  of  the  process  of  their 
courts  of  admiralty,  nearly  all  the  time  which  intervened  -be- 
tween the  accruing  of  libellants'  claim,  in  October,  1878,  and 
her  actual  seizure  under  process  issued  out  of  this  court  in 
this  cause  on  the  tenth  of  May,  1879".  It  thus  appears  that 
there  was  no  lack  of  diligence  on  the  part  of  the  libellants, 
whereby,  by  reason  of  the. season  of  navigation  of  1878  hav- 
ing expired  before  they  brought  their  suit,  other  claims  of  the 
same  general  rank  could  gain  a  preference.  "Lieu  holders 
should  have  the  current  season  of  navigation  to  enforce  their 
security,  and  such  reasonable  time  after  the  commencement 
of  the  next  season  as  may  be  necessary  to  arrest  the  vesseL" 
The  Hercules,  1  Brown's  Ad.  560. 
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It  is  proper  to  remark  that,  before  proceeding  to  tbe  con- 
aideration  of  this  matter  and  the  framing  of  tbis  report,  due 
notice  was  giren  to  the  proctors  of  all  the  parties  -who  have 
recovered  the  decrees  ULentioncd  in  said  Scbednle  A  of  the 
time  and  place  when  the  matter  vould  be  heard. 
BespectfuUy  submitted, 

Eabl  BiLii,  Commissioner. 

80HEDULB  A. 


No. 

IjBBIil.AKTB. 

Nature  of 
Claim. 

Damages.   Costs. 

Total. 

1742 

Oeorge  Qoble  ttai. 

Manhattan  Fire  Ins.  Co.. 
United  Btiitea 

Materials,  etc. 
Insurance .... 
Tonnage  Tax.. 
Towage 

Mortgage 

Labor,  etc .... 
Supplies,  etc.. 
Insurance 

Towage 

Supplies,  etc.. 
Wages. 

4,058  2i$ 

251  76 

89  78 

40  90 

4,238  00 

88  28 

17  -Hi 

263  80 

37  fO 

10  59 

122  75 

443  92 

2  80 

1  95 

4  75 

3  4U 

4,492  20 

254  56 

92  33 

li 

Patricit  Smith 

42  86 

National  Marine  Bank  of 

Oswego 

Orant  &  Fayette 

G.  D.  Morris  &  Co 

Fijoenix  Ins.  Co 

4,242  75 
91  68 

il 

II 

Vessel   Owners'   Towing 
Co T 

II 

1743 

John  Clov,  Agent 

Cliarles  Wright «« «rf 

Total  damages  and  costs. 

•   •••••• 

440 
38  00 

So.}  95 
160  75 

9,219  30 

491  77 

9,711  07 

SCHEDULE  B. 


Co«U. 


Amount  in  Kegisiry 

DlSTKIBUmOK. 

Earl  Bill,  Clerk 

W.  B.  Prentice,  Marshal 

P.  Zucker,  Notary 

C.  A.  Vincent,  Notary . .  .• 

Chas.  Balfour,  Notary  on  Depositions.. 

Earl  Bill,  Commissioner 

(roulder  &  Hadden,  Proctors 

Willev,  Thermiin  &  Hoyt,  Proctors. ... 
Ooulder  &  Hadden,  Libellants'  Dep's. . . 


Dctmagei  United  States 

Geo.  Goble  and  Jas.  D.  McFarlane. 


87  98 

6  30 

4U 

1  60 

4  60 

22  25 

30  00 

20  00 

20  23 


193  36 

S9  78 
3,638  00 


3,921  14 


3,921  14 
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Ih  laa  Mattsb  or  tbb  Schdonbb  Eliza  B.  Ehobt,  eto. 

(pUtrietOimrt,  D.  Jfev  Jeruy.    June  21,  1880.) 

1.  Past  Ownkb— BAii^raa  Riqht— £iem>FPEi..>^Tlie  part  owner  of  a  res- 
sel  is  estopped  by  Uie  attamptedsaleof  a  "sailing  right,"  forwbich  bt 
has  received  a  pecuniary  consideration,  from  joining  in  an  application 
for  the  removal  without  cause  of  the  purchaser  of  such  "  sailing  right." 

Libel  for  Possession. 

S.  H.  Gray,  for  librflanta. 

H.  R,  Edmimdg,  for  respondentb. 

Nixon,  D.  J.  The  libel  is  filed  in  this  ^dase  by  John  B. 
Clayton,  Charles  Lawrence,  Nicholas  Clayton  and  Enoch  B. 
Champion,  owners  of  the  seventeen  thirty-seconds  of  the 
Bchooner  Eliza  B.  Emory,  for  the  poasession  of  the  said  vessel. 
It  alleges  that  when  the  libellants  became  the  owners  of  their 
respective  interests  one  Daniel  B.  Weeks  was  the  master  in 
charge,  bat  desiring  a  change,  and  representing  a  majority 
of  shares  in  said  schooner,  they  appointed  John  B.  Clayton 
master,  to  navigate  and  sail  her,  and  applied  to  the  said 
Weeks  to  deliver  np  the  possession  of  the  papers,  and  of  the 
said  vessel,  which  he  refused  to  do. 

The  answer  of  Daniel  B.  Weeks,  for  himself  and  the  remain- 
ing owners,  does  not  deny  that  the  libellants  represent  a  ma- 
jority of  the  shares  in  the  ownership  of  the  schooner,  bat 
claims  that  he  ought  not  to  be  deprived  of  the  command  and 
management  for  the  reason  that  in  the  month  of  April,  1874, 
John  B.  Clayton,  one  of  the  libellants,  sold  to  him  one-sixteenth 
part  of  said  vessel  for  the  price  of  $1,750,  agreeing  to  give, 
and  assuring  the  said  Weeks  that  he  should  have,  the  right  to 
sail  and  manage  her  if  he  would  pay  him  (Clayton)  the  sum 
of  f  1,750  for  said  interest ;  that  the  value  of  the  sixteenth  did 
not  exceed  f&OO,  and  the  excess,  to-wit,  $1,250,  was  de- 
manded by  Clayton,  and  paid  by  Weeks,  for  the  privilege  of 
sailing  the  vessel  as  master;  that  Weeks  also  agreed  at  the 
same  time  wi^  the  said  Clayton  to  sail  the  schooner  on  what 
is  known  as  "quarter  shares, "  Olay ton  ttsauring  him  (Weeks) 
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that  the  owners  wonld  ii6t  allow  a  larger  interest  for  sailing; 
that  Weeks  sailed  the  vessel  on  "quarter  shares,"  bai  in  faet 
another  one-quarter  interest  was  also  paid  to  another  of  the 
libellants,  Nicholas  Clayton,  a  brother  of  John  B.  Clayton, 
who  thuB  received  from  the  earnings  of  the  vessel,  during  the  - 
time  she  has  been  sailed  and  managed  by  the  said  Weeks,  a 
sum  of  about  $1,800,  without  the  knowledge  of  the  other  own- 
ers, who  were  informed  by  the  said  John  B.  Clayton  that 
Weeks  was  sailing  on  "half  shares."  The  testimony  shows 
that  the  libellant  John  B.  Clayton  was  the  master  of  the 
schooner  from  the  time  she  was  built,  in  1861,  until  be  sold 
out  his  interest,  to  the  present  master.  Weeks ;  that  he  was 
the  owner  of  three  thirty -seconds,  and  transferred  at  the  same 
time  two  thirty-seconds  to  Weeks,  and  one  thirty-second  to 
Nicholas  Clayton;  that  Weeks  was  then,  and  had  been  for 
some  years  before,  the  mate  on  board  the  said  vessel,  and 
that  Clayton  was  allowed  more  than  the  real  value  of  the 
shares  on  the  agreement  and  promise  that  he  should  succeed 
to  the  position  of  master. 

The  proctor  for  the  libellants  claims  that  the  owners  of  a 
majority  of  shares  have  the  legal  right  to  control  the  sailing 
and  navigation  of  the  vessel,  and  that  there  is  no  such  thing 
known  in  law  as  a  sailing  or  master's  interest  which  is  capable 
of  being  transferred  from  one  person  to  another.  I  think  the 
correctness  of  the  propositions  must  be  admitted,  whatever 
the  prevailing  opinion  or  practice  among  owners  may  be  to 
the  contrary.  It  seems  now  to  be  generally  understood  that 
the  minority  must  submit  to  the  will  of  the  majority  in  the 
management  and  control  of  the  vessel;  that  it  may  employ 
or  dismiss  the  master  and  crew  at  pleasure,  and  that  no  con- 
tract can  be  made  between  two  part  owners  having  minority 
interests,  in  reference  to  the  employment  of  the  master, 
which  will  bind  other  owners  not  parties  to  it.  The  New 
Draper,  1  C.  Rob.  235 ;  Ward  v.  Ruckman,  86  N.  Y.  26 ;  The  W. 
Bagaley,  5  Wall.  377-406.  But  this  is  not  quite  the  question 
which  this  case  presents.  If  the  libellants  represented  a 
majority  of  the  shares  of  the  vessel,  without  including  John 
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B.  Clayton's  interest,  I  should  not  hesitate  for  a  moment 
to  order  a  decree  in  their  favor  for  the  possession.  Bat 
it  is  necessary  to  count  him  in  order  to  constitute  the 
majority,  and  the  question  here  is  whether  it  is  competent  for 
one  part  owner  to  make  an  agreement  or  arrangement  with 
another  part  owner,  in  regard  to  the  management  and  con- 
trol of  the  vessel,  by  which  he  may  be  afterwards  estopped 
from  claiming  the  management  and  control  himself.  It  would 
not  seem  to  be  a  difiScult  question  to  answer,  if  we  may  apply 
to  a  case  in  admiralty  the  same  principles  that  are  applica- 
ble to  a  suit  in  equity,  and  I  do  not  see  why  we  should  not 
be  allowed  to  do  so.  It  is  conceded  that  a  court  of  admiralty 
is  not  a  court  of  equity.  It  may,  nevertheless,  decide  a  cause 
submitted  to  its  cognizance  upon  equitable  principles.  It  has 
the  capacity  of  a  court  of  equity  in  the  matter  of  granting 
relief  and  of  restraining  a  wrong,  when  the  rules  of  natural 
justice  require  a  departure  from  strict  legal  relief.  See  Ben. 
Ad.  §  329. 

Looking  at  the  pleadings  and  proofs,  and  disregarding  all 
facts  which  are  not  set  forth  in  the  pleadings,  I  find  that 
this  is  a  caus«  of  possession,  and  that  it  has  been  brought  to 
dispossess  a  master,  who  is  also  part  owner,  without  any 
allegations  of  incompetency,  unskilfulness,  or  dishonesty,  on 
his  part,  but  solely  upon  the  ground  that  the  libellants  repre- 
sent a  majority  of  the  parties  interested  in  the  schooner,  and, 
as  such,  have  the  right  to  her  possession  and  control.    I  find 
that,  aggregating  their  interests,  all  the  libellants  own  seven- 
teen thirty-seconds  of  the  vessel,  and  that  of  these  shares 
John  B.  Clayton,  one  of  the  libellants,  is  the  owner  of  ten 
thirty-seconds.    I  find  that  some  years  ago  the  said  Clayton, 
being  a  part,  owner  and  the  master,  made  sale  of  f^is  then 
interest  to  the  respondent  Weeks,  whom  the  libellants  are 
endeavoring  to  dispossess,  and  that  he  received  from  Weeks 
at    the  time  a  considerable  sum  of  money  for  what  the 
parties  thought  was  the  "  sailing  right"  of  Clayton.     Should 
an  admiralty  court  be  made  the  instrument  of  aiding  him 
to  oast  Weeks,  and  to  resume  possession  and  control,  be- 
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oauso  he  has  been  able  to  buy,  in  enough  of  the  onistand- 
ing  shares  of  the  vessel  to  give  him  once  more  a  majority?  I 
should  not  like  to  be  a  party  to  any  such  unconscionable 
endeavor,  and  am  glad  that  I  do  not  find  any  principle  of  lav 
that  requires  me  to  be  one.  It  is  conceded  that  a  sailing 
right  is  not  transferable,  and  that  no  such  right  inhered  to 
the  shares  which  Clayton  sold  to  Weeks.  It  may  also  be 
conceded  that  if  a  majority  in  interest  of  the  owners,  irre- 
spective of  Clayton,  claimed  the  possession,  the  court  would 
accede  to  their  request,  although  no  cause  for  the  master's 
removal  were  assigned.  In  saying  this  I  do  not  overlook  the 
'remark  of  Sir  William  Scott,  in  The  New  Draper,  supra, 
that,  "in  the  case  of  the  master  and  part  owner,  something 
more  is  required"  than  the  mere  expression  of  the  will  of 
the  majority  in  interest  "before  the  court  will  proceed  to  dis- 
possess a  person  who  is  also  a  proprietor  of  the  vessel,  and 
whose  possession,  therefore,  the  common  law,  upon  general 
principles,  is  inclined  to  maintain."  Nor  do  I  forget  that  two 
of  the  ablest  text  writers  of  this  country  (Story  and  Parsons) 
have  given  their  assent  to  the  law  as  thus  stated.  See  Story 
on  Pairt.  §  445,  and  Par.  on  Part.  562.  But  I  think  the  later 
and  better  opinion  is  that  the  owners  of  the  shares  of  a  ves- 
sel are  tenants  in  common,  and  not  partners,  and  that  the 
logical  sequence  of  such  tenancy  is  that  the  majority  in 
interest  may  displace  the  master  at  their  will  without  cause 
assigned.     Montgomery  v.  Henry,  1  Dal.  49-62. 

But,  conceding  these  things,  may  not  a  part  owner,  by  his 
act  or  conduct,  forfeit  his  right  to  complain  of  the  possession 
of  another  part  owner?  May  he  not,  by  the  acceptance  of. a 
consideration,  estop  himself  from  the  exercise  of  his  undisputed 
right,  under  ordinary  circumstances,  to  take  possession  and 
control  of  a  vessel  from  the  person  who  paid  him  the  considera- 
tion for  such  possession  and  control  ?  Although  the  doctrine 
of  estoppel  ordinarily  rests  upon  the  ground  that  the  law  will 
not  permit  a  party  to  profit  by  his  own  fraud,  is  there  not 
a  class  of  cases  where  a  person,  wholly  innocent  in  a  moral 
point  of  view,  may  be  bound  by  his  acts  and  sayings,  where, 
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if  he  be  not  bound,  he  mil  be  permitted  to  oest  an  injaiy 
upon  some  one  as  innocent  as  he,  but  who  has  been  misled 
by  a  confidence  in  what  was  said  or  done  to  him  with  the 
intent  that  he  should  rely  upon  it  ?  Parsons  on  Con.  801 .  It 
may  be  asked,  as  it  was  at  the  hearing,  how  can  one  be 
estopped  by  a  contract  Which  is  void?  The  court  enforces 
no  contract,  and  does  not  seek  to  do  so.  It  simply  says  to 
one  of  the  part  owners  of  a  vessel :  "  You  have  placed  your- 
self in  such  a  position,  in  the  performance  of  an  illegal  act, 
that  it  is  inequitable  to.  allow  you  to  repudiate  your  action, 
and  to  do  something  contrary  to  it,  to  the  injury  of  another. 
It  is  true  that  you  had  no  'sailing  right'  in  the  schooner 
which  yon  oould  sell,  bat  you  made  one  of  the  subordinates, 
employed  by  you  in  navigating  the  vessel,  believe  that  you 
had,  and  so  induced  him  to  pay  you  a  liberal  sum  of  money 
for  the  privilege  of  becoming  master.  You  prefer  no  com- 
plaint  that  he  does  not  faithfully  perform  his  duties,  but,  with 
his  money  still  in  your  pocket,  you  claim  the  active  aid  of 
the  court  in  dispossessessing  him  and  restoring  you,  because 
yon  have  voluntarily  purchased,  or  otherwise  obtained,  the 
control  of  enough  shares  to  enable  you  to  represent  the 
majority  interest  of  the  ownership." 

1  must  hold  that  until  the  .majority  in  interest  of  the  own- 
ers, without  including  Clayton,  join  in  the  application,  there 
should  be  no  decree  for  the  libellants,  and  that  the  present 
libel  be  dismissed,  with  costs. 


Digitized  by 


Google 


246  nSDBJUL  BIPOBTIB. 

Ebabnxt  v.  a  Pilb-Dbivbb  and  Staqb,  eie. 
{DMrict  Court,  D.  Ntiu  Jertey.    ,  1880.) 

1.  MoBieASBB — LiHBi.  IS  Kek. — A  mortgagee  In  possession  has  a  right 

to  file  a  libel  »'»  rem  for  earnings  from  to-waga 

2.  TowAOB— CoHTBACT— 08TENBIBI.B  OwNER. — Sttch  libellant  is  entitled 

to  recover  tlie  sum  due  for  such  towage  serrice,  although  the  contract 
was  made  with  the  father  of  the  libellant  as  the  ostensible  owner  of 
the  vessel,  and  although  the  respondents  had  been  forbidden  b}'  an 
order  of  a  state  court,  founded  upon  supplementary  proceedings,  to 
pay  over  such  earnings  to  the  father  of  the  libellant,  "or  to  any  one 
for  him,  or  to  any  person  whatever,  until  the  further  order  of  the  said 
court." 
9.  Sake— Ck>ST8. — In  such  case,  however,  although  the  libellant  was  not 
a  party  to  the  proceedings  in  the  state  court,  the  respondents  are  not 
liable  in  costs  for  the  nonpayment  of  such  earnings. 

Libel  in  rem. 
•  Nizow,  D.  J.  It  is  not  necessary  to  decide  in  this  case,  as 
'was  sng^eBted  at  the  hearing,  whether  the  master  of  a  vessel 
can  mamtain  in  his  ovn  name  a  libel  in  rem  for  a  towage 
eerviee.  Such  a  contract,  doubtless,  is  a  maritime  one,  and 
is  cognizable  in  a  conrt  of  admiralty  in  a  salt  by  the  owner. 
But  in  the  present  case  the  master  is  also  the  mortgagee  and 
the  mortgagee  in  possession,  and  as  such  is  entitled  to  all 
the  earnings  of  the  vessel  that  the  owner  might  claim  if  he 
had  retained  control.  Elaving  such  a  relation  to,  and  claim 
npon,  the  vessel,  he  may  use  all  the  remedies  that  the  legal 
owner  has,  and  one  of  these  is  the  right  to  file  a  libel 
in  rem  for  earnings  from  towage.  But  the  respondents  have 
put  in  a  claim,  and  have  declined  to  pay  upon  two  grounds: 
(1)  Because  the  contract  for  towage  was  made  with  John 
Kearney,  the  father  of  the  libellant,  with  whom  they  bargained 
as  the  ostensible  owner  of  the  Eaty  Bmith ;  (2)  because  they 
had  been  restrained  by  an  order  of  the  supreme  court  of  the 
state  of  New  Jersey,  made  February  21,  1879,  from  the  pay* 
ment  of  the  said  debt  "to  John  Kearney,  or  to  any  one  for 
him,  or  to  any  person  whatever,  until  the  further  order  of  the 
said  court." 
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This  order  was  fomded  on  supplementarj  proceedings 
upon  a  jndgment  and  exeeution  obtained  by  one  Nicholas  B. 
Gashing  against  John  Kearney,  and  upon  prima  facie  proof, 
that  the  debt  libelled  was  a  debt  due  to  John  Eeamey  from 
the  respondents.  Neither  of  these  reasons  is  sufficient  ta 
defeat  the  libeUant  in  e<^oting  the  sum  due  for  the  towage 
service,  and  there  must  be  a  decree  in  his  favor  for  the  amount 
of  his  claim.  In  admiralty  costs  ordinarily  follow  the  decree, 
unless  the  court,  in  the  exercise  of  a  sound  discretion,  per- 
ceives reasons  for  withholding  them.  Should  they  be  with* 
held  in  this  case  ?  The  question  has  given  me  considerable 
•embarrassment  and  difficulty.  It  is  true  the  libeUant  was 
not  a  party  to  the  proceedings  in  the  state  court,  and  hence 
he  was  not  precluded,  by  anything  in  those  proceedings,  from 
enforcing  his  maritime  lien  in  this  court.  But  the  respond- 
ents were  estopped,  by  the  order  of  the  state  court,  from  pay- 
ing  the  debt,  either  to  John  Eeamey  or  to  any  other  person, 
until  it  was  otherwise  ordered,  and  one  of  the  respondents 
testifies  that  he  informed  the  libellant  of  the  injunction 
shortly  after  it  was  served  upon  him.  It  would,  therefore, 
seem  harsh  and  unjustifiable  to  hold  them  liable  in  costs 
for  not  doing  what  they  were  restrained  from  doing  by  a 
competent  tribunal,  and  for  which,  if  done,  they  would  ex' 
pose  themselves  to  pains  and  penalties  for  a  contempt  of  the 
court. 

If  the  libellant,  before  filing  his  libel,  had  obtained  such  a 
modifitiation  of  the  order  in  the  state  court  that  the  matter 
of  payment  was  left  to  the  discretion  and  at  the  peril  of  the 
respondents — the  only  penalty  being  the  risk  of  being  called 
upon  to  make  payment  the  second  time — and  they  had  re- 
fused to  pay  after  that,  a  different  question  would  be  pre- 
sented, and.  1  should  not  have  hesitated  to  say  that  they  must 
assume  all  the  consequences  of  their  refusal.  But  he  took 
so  such  ctep,  nor  attempted  it.  He  filed  his  libel  with  the 
knowledge  of  the  existing  restraint  n-pan  the  respondeat,  and 
I  see  no  other  way  of  doing  exact  justice  between  these 
parties,  except  by  withholding  costs  upon  the  decree. 
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Let  a  decree  be  prepared  in  faror  of  the  libellant  for  the 
sum  of  $25,  with  interest  thereon  from  the  date  of  filing  the 
libel,  (April  18»  1879,)  each  party  paying  his  and  their  own 
costs. 


Teb  Athkitian.*^ 
{DUMet  Oomi,  E.  D.  Miehigan.    October  15, 1877.) 

1.  MAKSHAiiLiNG  Claims — 8ai,vase>— Wages. — In  marshalling  claims  for 
payment  from  the  proceeds  of  sale  salvag?  is  entitled  to  be  pHid  in 
preference  to  prior  claims  for  seamen's  wages.  la  this  case  the  claims 
were  directed  to  be  paid  in  the  following  order:  (1)  Salvage  services; 
(2)  seamen's  wages;  (3)  claims  for  towage  and  raaterials,  those  of  a 
later  year  ranking  those  of  a  former;  (4)  claims  under  the  state  law. 

In  Admiralty. 

In  marshalling  olaima  for  payment  from  the  proceeds  of 
sale,  salvage  is  entitled  to  be  paid  in  preference  to  prior  claims 
for  seaman's  wages.  In  this  case  the  claims  were  directed  to 
be  paid  in  the  following  order :  (1)  Salvage  services ;  (2)  sea- 
men's wages;  (8)  claims  for  towage  and  maiterials,  those  of 
a  later  year  ranking  those  of  a  former ;  (4)  claims  under  the 
state  law. 

Reference  having  been  made  to  marshal  the  claims  the  com- 
missioner classified  them  in  the  following  order :  (1)  Seamen's 
wages ;  (2)  claims  for  towage,  supplies,  repairs,  and  services  in 
pumping  out  the  schooner,  getting  her  off  Stony  island  reef  and 
taking  her  to  Windsor;  (3)  claims  for  repairs  and  supplies 
furnished  in  the  home  port.  To  this  report  exceptions  were 
filed  by  the  parties  who  got  her  off  the  reef  and  towed  her  to 
Windsor,  claiming  they  were  entitled  to  rank  as  salvors,  and 
should  be  paid  in  preference  to  those  who  had  simply  claims  for 
towage,  and  materials  furnished  in  the  ordinary  course  of  her 
employment.  It  seemed  that  in  eoming  up  Detroit  river, 
with  a  cargo  of  coal,  in  November  last,  the  schooner  took  the 
ground  upon  a  reef,  in  the  Detroit  river,  near  its  mouth,  and 

•Published  on  suggestion. 
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off  Stony  island,  so-called.     Ai  the  time  she  stntok  she  was 
somewhat  oat  of  the  osnal  ohannel,  npon  the  Americsln  side, 
and  lay  in  each  a  position  that  the  enrrent,  and  the  swell  of 
passing  feTzy-boats,  caused  her  to  swing  apoa  the  rooks  and 
injure  her  bottom. 
F.  H.  Canfieli  and  Ja».  J.  A^mon,  tot  the  salvors, 
Mr.  DonneUy,  for  the  seaman. 
Oeorge  E.  HaUiday,  for  material  men. 
Brown,  D.  J.     The  only  question  in  this  case  is  whether 
the  expenses  of  getting  this  vessel  off  Stony  Island  reef  and 
towing.her  to  Windsor  are  entitled  to  be  paid  in  preference 
to  the  seamen's  wages  and  the  ordinary  claims  of  material 
men.     This  claim  is  not  for  salvage  in  the  strict  sense  of  the 
word.     There  was  no  immediate  danger  to  the  schooner; 
there  was  no  peril  incurred  by  the  salving  vessel.     The  job 
was  undertaken  upon  a  contract  for  a  sum  certain,  substan- 
tially like  any  other  contract  for  towage  services.     Had  the 
vessel  been  sunk  at  her  dock,  or  at  any  other  place  where 
there  was  no  reasonable  probability  of  her  suffering  injury  by 
remaining,  I  should  not  consider  the  claim  as  entitled  to  any 
particular  favor;  but,  under  the  circumstances,  I  think  the 
vessel  was  in  a  condition  to  have  salvage  s.ervices  rendered 
her.     She  was  fast  upon  the  rocks,  was  leaking  badly,  and, 
indeed,  was  full  of  water;  passing  vessels  caused  her  to  sway 
back  and  forth ;  she  was  also  subject  to  the  action  of  a  strong 
«urrent,  and  a  change  of  wind  to  the  south-east  might  have 
created  sufficient  sea  to  have  broken  her  up.    While,  as  before 
observed,  the  case  is  not  one  of  strict  salvage,  inasmuch  as 
the  hiring  was  by  the  day,  and  no  peril  was  incurred  by  the 
salving  vessel,  I  do  not  regard  this  fact  as  material  in  deter- 
mining the  nature  of  the  service.     The  case  is  not  one  of 
ordinary  towage,  and,  if  not  towage,  it  is  salvage.     The  term 
"extraordinary  or  meritorious  towage"  made  use  of  in  some 
eases  is  misleading  and  of  no  practical  importance.     As  dis- 
tinguished from  towage,  salvage  implies  simply  some  degree 
of  danger  and  some  need  of  extraordinary  assistailce.     As 
observed  by  Dr.  Lushington  in  The  Reward,  1  W.  Rob.  174, 
177:   "I  apprehend  that  mere  towage  service  is  confined  to 
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TesBols  that  have  teoeived  no  injury  or  damage,  and  that  mere 
towage  reward  is  payable  in  those  oases  only  where  the  vessel 
receiving  the  service  is  in  the  same  condition  she  would 
ordinarily  be  in,  without  having  encountered  any  damage  or 
accident." 

In  the  case  of  The  Westminster,  232,  he  adds:  "The  degree 
of  the  danger  is  immaterial,  in  considering  the  nature  of  the 
service,  for  if  the  cargo  at  aU  required  assistance  to  remove 
it  to  a  place  of  safety,  the  service  then  assumes  the  charac- 
ter of  a  salvage  service."  See,  also.  The  James  T.  Abbott,  2 
Sprague,  101 ;  Baker  v.  Hemmingway,  2  Low.  601.  In  the 
case  of  The  M.  B.  Stetson,  1  Low.  119,  the  court  remarks: 
"Speaking  generally,  it  may  be  said  that  the  mere  fact  that 
a  vessel  is  aground,  is  enough  to  show  that  she  is  in  a  situa- 
tion to  have  a  salvage  service." 

While  this  language  was  not  intended  to  apply  to  a  ground- 
ing  upon  a  mud  bank  in  a  river  or  harbor,  which  is  an  ordi- 
nary incident  of  navigation,  I  thiolc  it  may  be  properly  ap- 
plied to  any  case  where  the  grounding  is  attended  with 
danger  to  the  vessel,  if  she  be  suffered  to  lie  there. 

The  case  being  one  of  salvage,  libellants  are  entitled  to  be 
paid  first,  even  before  the  seamen  whose  wages  were  earned 
prior  to  these  services,  since  it  is  owing  to  their  exertions 
that  anything  remains  to  which  the  lien  of  the  seamen  can 
attach.  The  Selina,  2  Notes  of  Gases,  18;  The  Mary  Ann,  9 
Jur.  fl4;  The  Panthea,  1  Asp.  Mar.  Law  Gases,  133.  11x0 
commissioners  will  amend  the  report  by  classifying  the  claims 
as  follows :  (1)  Salvage  services ;  (2)  seamen's  wages ;  (8) 
claims  of  tugs  and  material  men,  those  of  a  later  year  rank- 
ing those  of  a  former ;  (4)  domestic  claims. 

Note.— See  Dahtrom  v.  Schooner  E.  M.  Damdton,  1  Fbd.  Rbp.  259 ;  P. 
P.  M.  B.  *  W.  Co.  T.  Steam-Boat  S.  0.  Teagtr,  Id.  285 ;  Mayo  v.  OUirk,  Id. 
736. 


Digitized  by 


Google 


BB&IKABO  v.  SXaHUB  HAHBAOANSXTT.  £61 

Bbaikabd  and  others  v.  Steiueb  Nabbasansett. 

{Dittriet  Court,  D.  CotuueHeut.    Ju\j  22, 1880.) 

I  OoLMsioH— LiOHTKD  ToKCH— Rbt.  8t.  f  4234.— The  showing  of  a 
lighted  torch  by  a  Miling  ressel,  upon  the  approach  of  a  steam  reaeel 
during  the  night,  reqnired  hy  section  4234  of  the  Bevlaed  Statutes,  ia 
not  coaflned  merely  to  those  cases  where  the  steam  vessel  is  approach- 
ing a  sailing  vessel  from  asteriu  \ 

Samuel  L.  Warner,  for  libellants. 

Thoauu  M.  Waller  and  Nathan  F,  Dixon,  iot  olaimants. 

Sbiphan,  D.  J.  This  is  a  libel  tn  rem  to  zecover  damages  sus- 
tained bjr  the  schooner  Silas  Brainard,  by  a  ooUision  with  the 
steamer  Narragansett,  in  Long  Island  sound,  on  the  morning 
of  October  11,  1877. 

The  schooner  Silas  Brainard  left  South  Amboy  on  the 
afternoon  of  October  10,  1877,  with  a  cargo,  bound  for  Mid- 
dletown,  Connecticut,  and  about  half-past  3  o'clock  on  the 
next  morning,  at  a  point  in  Long  Island  sound  nearly  op- 
posite Lloyd's  Neck,  about  SO  miles  easterly  of  Throgg's 
Neck,  and  about  one-third  the  distance  from  Long  Island  to 
the  Connecticut  shore,  collided  with  the  steamer  Narragansett, 
on  her  way  from  Stonington,  Connectiout,  to  New  York  city. 
The  schooner  suffered  serious  damage. 

The  story  of  the  schooner,  as  contained  in  the  libel,  is  as 
follows:  At  the  time  of  the  collision  the  tide  was  on  the  ebb, 
the  wind  was  blowing  a  slight  breeze  from  the  north  by  west, 
and  the  course  of  the  schooner  was  north-east,  or  nearly  so. 
She  was  properly  lighted,  and  all  of  her  lights  were  brightly 
burning.  The  mate,  who  was  then  in  command,  and  the 
lookout  saw  the  steamer  coming  up  the  sound,  under  a  full 
head  of  steam,  with  the  evident  intention  of  passing  on  the 
starboard  of  the  schooner,  who  kept  on  her  course.  The 
steamer  was  run  foul  of  the  schooner,  striking  her  bowsprit 
and  flying  jib-boom;  the  wheel  of  the  steamer  struck  upon 
the  schooner's  starboard  quarter,  and  by  the  force  of  the  blow 
the  mainmast,  the  main  aiid  fore-rigging  were  broken,  the 
raO,  the  bulwarks,  stanohibna,  and  a  large  part  of  the  plank 
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Aesr  vere  destrojed,  and  the  dack  was  damaged.  If,  at  tbe 
time  when  it  -was  apparent  to  the  master  of  the  steamer  that 
a  soUision  was  ineyitable,  her  speed  had  been  checked  and 
her  engines  reTorsed  to  the  extent  of  their  ability,  the  vio- 
lence of  the  collision  voold  have  been  greatly  lessened,  and 
the  damage  woald  have  been  slight;  but  her  engines  were  not 
reversed,  and  on  the  eontrary  were  kept  in  motion  after  the 
collision. 

The  theoty  of  the  steam-boat  is  that  at  the  time  of  the  col- 
lision the  wind  was  blowing  moderately  from  the  west  north- 
west, the  weather  was  threatening  and  it  was  dark,  but  ther* 
was  no  difficulty  in  seeing  lights  which  were  properly  set  and 
burning.  The  persons  in  command  of  the  boat  while  she  was 
heading  about  west  south-west  saw,  by  the  aid  of  glasses, 
a  dim,  colorless  light,  not  visible  to  the  naked  eye,  about  two 
points  off  her  port  bow,  which  was  supposed  to  be  the  binnacle 
light  of  a  vessel  sailing  westward,  and  that  this  was  the  only 
visible  light  at  that  time.  Immediately  upon  this  discovery 
the  course  of  the  steamer  was  changed  about  two  points  to 
the  northward,  and  at  the  same  time, the  engine  was  slowed. 
Instantly  the  reflection  of  the  steamer's  head-Light  was  seen 
apon  the  sails  of  a  vessel  heading  about  north  north-west, 
and  lying  in  the  ifini,  or  nearly  so.  At  this  time  th« 
schooner's  men  were  reefing.  The  steamer's  helm  was  forth- 
with put  hard  a-port,  and  the  engines  were  reversed  and 
backed,  and  all  means  taken  to  avoid  a  collision.  While  th« 
steamer  was  headed  about  west,  half  north,  the  bluff  of  tha 
schooner's  starboard  bow  struck  the  port  guard  of  the  steamer 
between  tbe  capstan  and  the  pilot-house.  The  schooner 
swung  alongside  of  the  steamer,  and  in  this  movement  several 
of  the  arms  of  the  port  wheel  of  the  steamer  were  broken. 
The  claimants  also  allege  that  no  lighted  torch  was  shown 
by  the  schooner  to  tbe  approaching  steamer,  and  that  if  on« 
had  been  shown  the  collision  would  not  have  occurred,  and 
deny  that  the  schooner's  lights  were  properly  burning. 

Tbe  facts  which  are  found  to  have  been  proved  are  as  fol- 
lows :  The  wind  was  about  west  north-west.  Shortly  before 
the  eollisioa  the  schooner  had  been  reefed.    For  a  few  min> 
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atn  before  the  oQlllaiian  ihe  mat*  at  faer  wheel  and  the  look- 
oat  at  her  bow  aawifae  steamer  approaohing'with  all  lights 
nnUe.  The  mate  beoame  alanned  lest  the  steamer  shonld 
strike  the  schooner,  and  called  the  captaiii,  vho  was  lying  in  his 
berth  with  his  clothes  on,  and  who  came  on  daek  immediately. 
Thfr  steamer's  course  bad  been  west  by  south,  ohe^qaarter  soath. 
After  the  captain  oame  on  deck,  which  Was  about  a  min* 
uU  before  the  collision,  the  steamer  changed  her  course  to 
the  northward  and  ahtit  oui  from  the  schooner  her  green 
light.  When  the  collision  took  plaee  the  starboaird  blnff  of  the 
schooner's  bow  struck  the  steamer  on  her  port  bow.  At  the 
time  of  the  oolliaion  the  steamer  was  headed  westward  of 
north.  The  schooner  swung  around,  and  the  wheel  of  the 
stesmer  must  hare  traversed  nearly  the  length  of  the  deck  of 
the  schooner,  inflicting  great  damage. 

The  lights  of  the  schooner  were  properly  set,  and  were 
homing.  There  was  nothing  in  the  condition  of  the  atmos- 
phere to  prevent  the  steamer  seeing  the  schooner's  lights.. 
The  captain  and  lookout  of  ttie  steamer  were  on  the  watch 
for  lights,  were  careful  and  vigilant,  sjid  were  in  the  exer- 
cise of  due  diligence,  and  did  not  see  the  schooner's  red  or 
green  lights  until  the  time  hereinafter  mentioned ;  and,  if  they 
had  been  visible,  these  persons  would  have  seen  them.  The 
schooner's  lights  were  not  seen  by  the  steamer  State  of  New 
York,  which  was  500  or  600  feet  away  from  the  Narragansett 
at  the  collision — ^the  State  of  New  York's  port  bow  being  upon 
the  Narraganaett's  starboard  quarter. 

The  captain %f  the  Narragansett,  prior  to  the  collision,  was 
scanning  the  sound,  by  the  aid  of  glasses  on  the  lookout,  for 
lights,  and  saw  a  dim,  colorless  light  about  two  points  off  her 
port  bow,  which  he  supposed  to  be  the  binnacle  light  of  a 
Tessel  sailing  to  the  westward.  He  immediately  rung  to  slow 
down,  and  ordered  the  wheelsnaan  to  port  his  wheel.  This 
was  done,  and  carried  the  steamer  to  the  northward  of  her 
former  course.  In  a  few  seconds  the  head-light  of  the  steamer 
sbovn  upon  the  sails  of  the  schooner.  The  captain  of  thb 
iteamer  ordered  the  whed  bard  a-port,  and  the  engine  to 
>top,  to  back,  and  to  )Mck  sttong.    These  signals  were  given 


Digitized  by 


Google 


251  raoEBAii  uspobtbb. 

in  rapid  aacoeBsioQ,  and  wen>  obeyed.  Aboni  a  mmate 
elapsed  between' the  first  sight  of  the  dim  light  and  Ae  ool- 
lision.  Just  before  th«  oolliBion,  and  after  the  eaptain  had 
given  the  order  to  port  the  wheel,  the  wheelsman,  who  had 
seen  the  oolorless  light,  saw  a  light  again,  and  thoaght  uid 
told  tb«  eaptain  that  it  was  a  green  light. 

A  question  in  dispute  between  the  parties  is  as  to  thQ 
course  of  the  schooner.  I  am  of  opinion,  in  opposition  to 
the  testimony  of  her  officers,  that  she  was  not  upon  a  north- 
east course.  The  steamer's  course  was  west  by  south,  one- 
quarter  south.  The  schooner's  lights  were  properly  set  and 
were  burning,  and  yet  they  were  not  visible  to  the  steamer. 
In  addition,  the  preponderance  of  the  testimony  is  that  the 
bluS  of  the  schooner's  starboard  bow  struck  the  steamer  on 
her  port  bow.  This  is  the  way  in  which  thfr  ooUision  is  rep- 
resented on  the  diagrams  attached  to  the  testimony  of  the 
schooner's  officers  before  the  United  States  inspectors,  upon 
their  investigation  of  the  cause  of  the  collision.  It  is  true 
that  these  deponents  testify,  in  substance,  that  they  did  not 
see  these  diagrams,  and  that  they  were  not  attached  to  the 
depositions  at  the  time  of  deponents'  signature,  and  that  the 
only  diagram  which  tluey  saw  was  a  large  diagram  or  chart 
upon  the  table.  Admitting  that  to  be  true,  these  deponents 
must  have  testified,  by  reference  to  the  large  chart,  in  regard 
to  the  respective  positions  of  the  vessels  at  the  time  of  the 
collision,  which  testimony  the  inspectors  endeavored  to  repro- 
duce accurately  upon  the  small  paper  diagrams  attached  to 
the  depositions.  If  the  collision  occurred  in  'this  manner, 
and  the  schooner  was  on  a  north-east  course,  the  course  of  the 
steamer  at  the  time  of  the  collision  must  have  been  north  or 
nearly  so;  and  so  the  steamer's  officers  testified  before  the 
inspectors.  The  eaptain  testified  that  the  steamer's  course 
must  have  been  north-east  to  north  north-east,  as  the  schoon- 
er's course  was  north-east.  The  mate  said  the  steamer  was 
heading  about  north  at  the  time  of  the  collision.  The  look- 
out said,  "If  our  schooner  was  on  a  north-east  ooux8e,th6  course 
of  the  steamer  could  not  have  been  to  the  westward  of  north 
^hen  \^e  came  together,"    It  can  hardly  ba  possible  thatthe 
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steamer's  ootine  had  ohan^ed'doring  the,  inintde  before  ih« 
collision  from  w^st  by  south  to  north.  She  had  tamed  north* 
ward,  bat  she  was  not  headed  ntnth. 

The  Bohooner  mast  have  been  faei^ded  north- west,  or  there- 
aboats ;  bat  it  is  diffioolt  for  me  to  find  satisf aotonly  \rhy  her 
green  light  shoaid  not  have  been'  visible  to  the  steamer  some 
minatea  before  the  coHicaon,  when  she  was  upon  her  west  by 
Boath  coarse.  The  theory  of  the  steamer  is  that  the  schooner 
was  being  reefed  imipediat^y  before  the  collision,  and  at  the 
time  when  the  colorless  light  was  seen,  and  that,  at  the  in- 
stant of  the  collision,  she  had  changed  her  course  and  was 
headed  north  north-west.  In  my  opinion  the  reefing  took 
plaee  at  a  considerably  shorter  time  before  the  eollision  than 
the  schooner's  officers  how  think,  and  that  the  men  had  only 
jast  gone  below,  after  reefiitg,  when  the  mate  and  lookoat 
became  alarmed  at  the  approaching  steamer,  and  that  a  less 
time  than  these  witnesses  now  think  elapsed  between  the 
time  when  the  steamer  was  first  seen  and  the  collision,  bat 
that  the  reefing  had  been  completed.  There  is  no  OTidenee 
which  satisfies  my  nmid  thai  the  schooner  changed  her 
coarse  to  north-west  at  the  instant  of  the  collision.  Without 
undertaking  to  find  affirmatively  why  the  lights  were  not 
visible,  I  find  simply  that  the  steamer  was  in  the  exercise  oi 
dae  diligence,  and  that  thd  lights  were  not  capable  of  being 
seen.  For  this  iact  I  rely  much  upon  the  appearance  and 
manner  of  Captain  Walden,  which  impressed  me  favorably; 
upon  the  fact  that  he  was  for  several  hours  continuously  be- 
fore the  collision  in  the  pilot-house,  in  attendance  upon  his 
duty;  that  it  was  his  business  and  duty  to  look  out  for  lights; 
that  there  was  no  inducement  to  be  negligent,  but  that  there 
was  every  motive  to  be  careful.;  and  upon  the  further  fact 
that  it  is  plain  to  my  mind  that  the  schooner  was  not  upon  a 
north-east  course,  and  that  the  steamer's  theory  is  right  in 
this  respect,  and  that  the  schooner's  witnesses  are  mistaken. 
It  is  sufficient  to  find  that  the  collision  did  not  occur  through 
the  negligence  of  the  steamer. 

The  schooner  had  a  torch  which  was  ready  for  use,  and 
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-whicb  was  kept  in  a  convenient  place  in  the  cabin. '  The 
mate  had  been  recently  employed,  and  did  not  know  that 
there  was  a  torch  on  board.  It  was  not  used.  There  wae 
time  enough  to  have  lighted  and  shown  it  to  the  advancing 
steamer  after  the  mate  saw  the  approaching  danger.  If  it 
had  been  shown  the  collision  might  have  been  avoided.  The 
captain  and  mate  were  both  of  opinion,  and  this  they  state  is 
the  prevailent  opinion  and  practice  of  the  officers  of  coasting 
vessels,  that  a  torch  is  to  be  used  only  when  a  steamer  iq 
approaching  a  sailing  vessel  froni  astern. 

This  construction  of  section  4234  of  the  Bevised  Statutes 
is  not  warranted  by  its  language,  and  is  not  recognized  in 
the  decisions  upon  the  subject.  Judge  Lowell  says :  "I  sup< 
pose  the  new  regulation  in  the  act  of  1871  was  intended  to 
give  an  additional  warning  to  steamers,  in  case  of  need,  and 
one  the  use  or  neglect  of  which  could  not  well  be  disputed, 
BO  that  if  the  red  and  green  lights  were  not  lighted,  or  were 
dim,  or  were  overlooked,  there  should  be  still  another  means 
of  calling  attention  to  the  sailing  vessel."  The  Leopard,  8 
Lowell,  238 ;  The  Titian,  6  Ben.  346. 

The  conclusion  is  that  the  collision  was  not  doe  to  the  neg- 
ligence of  the  steamer,  and  that  the  statutory  precautions  to 
avoid  a  collision  were  not  taken  by  the  schooner,  and  the 
libellants  have  not  sustained  the  burden  of  showing  that  this 
neglect  did  not  materially  contribute  to  cause  the  ooUi8i(»u 

The  libel  is  dismissed. 

'  KoTX.— See  Kmnedp  v.  Steamer  SarmaUm,  2  Fbo.  Biep.  911. 
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FiBsi  Nationaii  Baxk  of  GmoAOO  v.  "Sasso  Codrtt  Bake 

{PvmmU  Court,  D.  KoMM.    August  11, 1880.) 

L  BnM  or  BzcHjjtox — REsnticnvs  IAdoksbubhtb.— Two  bills  of  ex* 
cbange,  belonging  to  th»pl»intiff  at  Ubioago,  vere  indoned  for  col« 
lection  to  a  bank  at  Atchison,  Kan  mm,  and  by  said  Atchison  bank  to 
a  bank  at  Kansas  CSty,  Missouri,  and  by  the  latter  to  defendant,  a  bank 
St  HatchinRon,  Kansas.  Sdi,  that  they  remain  the  property  of  plain- 
tiff,  all  the  indorsements  being  restrictive. 

1  AsnaHlIKRT  "ON  AGCODKT  of"  IhDOBSBB,  OB  "FOB  OouJKrnoN."— 
An  indorsement  on  a  bill  of  exchange  directing  tbe  drawee  to  pay  to 
another  "on  account  of"  tbe  indorser,  or  "for  collection,"  is  a 
lestrtctiTe  indorsement,  the  effect  of  which  is  to  restrict  the  further 
n^DtiaUlity  of  the  bill,  and  to  give  notice  that  ths  indorser  does  not 
thereby  gire  title  to  the  bill,  or  to  its  proceeds  when  collected. 

lb  Pbitttt — Right  of  Aonoir  fob  Procebds. — Although  there  may  b« 
no  privity  between  the  owner  of  the  bill  and  the  last  indorsee,  yet, 
If  the  latter  collects  the  bill,  he  is  bound  to  pay  the  proceeds  to  the 
owner,  and  tlie  latter  may  recover  in  OMwmjMJl,  on  the  ground  that 
the  defendant  has  property  in  bis  possession  which  belongs  to  the 
plslntifl,  and  refuses  to  pay  the  same  over. 

Motion  for  neir  trial. 

Bromn  d  Wright  and  Clough  d  Wheat,  for  plaintiff. 

Oage  d  Laid,  tot  defendant. 

MoGbabt,  G.  J.  This  oanse  was  tried  before  the  ooort  al 
the  November  term,  .1879,  and  resulted  in  a  jadgment  for 
tbe  defendant.  At  the  request  of  Judge  Foster,  before  whom 
it  was  tried,  the  motion  for  a  new  trial  has  been  argued  be- 
fore the  full  benoh.     The  facts  are  as  follows : 

1.  The  plaintiff,  which  is  a  bank  in  Chicago,  in  July,  1878, 
became  the  owner,  by  assignment  to  it,  of  two  negotiable 
bank  checks  drawn  on  the  defendant,  which  is  a  bank  at 
Hntehinson,  Kansas. 

S.  Plaintiff  transmitted  said  checks  to  W.  Hetherington  & 
Co.,  of  Atchison,  Kansas,  mdorsing  each  of  them  as  follows  t 

"Pay  to  the  order  of  W.  Hetherington  &  Co.,  Atchison, 
scconnt  of  First  National  Bank,  Chicago. 

"L.  J.  Gage,  Cashier." 

3.  The  said  Hetherington  &  Co.  forwarded  said  check  to 
ibe  Hastin  Bank,  at  Kansas  City,  Mo.,  indorsed  as  follows : 

T.3,no.5 — 17 
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"Pay  to  the  order  of  Mastin  Bank.  For  collection.  Aoconnt 
of  Hetherington,  Ezehange  Bank,  Atchison,  KaneaB.". 

By  letter  enclosing  said  checks  the  Mastin  Bank  was  re- 
quested to  receive  the  same  "for  collection  and  credit." 
t  4.  The  Mastin  Bank  sent  said  checks  by  moil  to  the-defeoid- 
ant,  with  a  letter  stating  the  same  to  be  for  collection  and 
credit,  and  the  defendant,  before  9  o'clock  a.  m.  of  August 
.3d,  credited  the  amount  of  said  checks  to  the  Mastin  Bank, 
cancelled,  and  placed  them  on  the  "sticker,"  and  on  the  same 
day  charged  the  amount  thereof  to  the  drawers  thereof. 

5.  The  Mastin  Bank  did  business  as  a  bank  on  August  2d, 
but  failed,  and  did  not  open  its  doors  on  August  dd. 

6.  The  parties  through  whose  hands  said  checks  passed, 
after  they  were  indorsed  to  plaintiff,  were  all  bankers,  and 
doing  business  as  collecting  agents. 

7.  When  plaintiff  sent  the  checks  to  Hetherington  &  Go. 
they  charged  the  amount  thereof  to  them,  and,  upon  receipt 
of  the  checks;  Hetherington  &  Co.  credited  the  amount  thereof 
to  plaintiff. 

8.  In  like  manner  Hetherington  &  Co.,  apoB  iraxtsmitting 
said  checks  to  the  Mastin  Bank,  charged  the  amount  theieof 
to  the  latter,  and,  upon  receiving  the  checks  on  ths  first  of 
August,  the  Mastin  Bank  credited  the  amount  of  them,  to 
Hetherington  &  Co. 

9.  The  Mastin  Bank,  on  the  third  of  August,  made  an 
assignnient  of  all  its  effects  to  Kersey  Goats,  as  assignee,  for 
the  benefit  of  its  creditors. 

10.  The'  Mastin  Bank  was  largely  indebted  to  defendant 
when  it  failed^  and  the  defendant,  kavir^  eoUeeted  the  checkt, 
applied  the  amount  upon  said  indebtedness. 

11.  The  plaintiff  and  Hetherington  &  Go.  were,  and  for  a 
long  time  had  been,  correspondents,  as  had  been  Hethering- 
ton &  Co.  and  the  Mastin  Bank,  and  the  Mastin  Bank  and 
defendant.  The  transactions,  charges,  and  credits  were  in 
the  usual  course  of  business. 

12.  In  March,  1879,  the  plaintiff  credited  back  on  the 
books,  to  Hetherington  &  Co.,  the  amount  of  these  checks. 

13.  Hetherington  &  Co.  proved  their  claim  against  Hne 


Digitized  by 


Google 


FntST   HAT.  BK.-01>  CHIOAOO  V.  BBNO  OOCNTT  BK.         S09 

estate  of  said  Mastin  Bank,  inelnding  the  amotmt  of  said 
checks,  which  claim  waa  allowed  in  Jannaiy,  1879,  and  they 
have  since  received  from  the  assignee  a  dividend  of  12  per 
cent.  Such  proof  was  not  made  at  his  suggestion,  or  with  the 
knowledge  of  plaintiff. 

14.  Hatchinson,  where  defendant's  bank  is  located,  is  more 
than  200  miles  from  Kansas  Oity,  where  the  Mastin  Bank 
was  located.  Upon  these  facts  the  question  is'whetfaer  de- 
fendant, when  it  collected  the  monej  on  the  checks,  became 
the  debtor  of  the  plaintiff  or  of  the  Mastin  Bank.  It  is  in- 
Bisted  on  the  part  of  plaintiff  that  the  checks  were  the  prop- 
erty of  plaintiff,  and  that  dne  notice  of  its  ownership  was 
commnnicated  to  the  defendant  by  the  restrictive  indorse- 
ments thereon;  and  that  the  defendant  has  shown  no  right 
to  retain  their  proceeds,  or  to  apply  the  same  on  its  claim 
against  the  Mastin  Bank. 

On  the  part  of  defendant  it  is  insisted  that  plaintiff  cannot 
recover  becaase  there  is  no  privity  between  plaintiff  and  de- 
fendant.   In  the  case  of  Bank  of  Metropolis  v.  New  England 
Bank,  1  How.  234,  it  was  held  that  if  negotiable  paper,  not 
at  maturity,  be  indorsed  and  delivered  to  a  bank  merely  for 
collection,  and  be  sent  by  such  bank  to  another,  bank  for  col- 
lection, without  notice  that  it  does  not  belong  to  the  former,  the 
latter  may  retain  the  paper  and  its  proceeds  to  satisfy  a  claim 
for  a  general  balance  against  the  former,  if  that  balance  has 
been  aUowed  to  arise  and  remain  on  the  faith  of  receiving  pay- 
ment from  such  collections,  pursuant  to  a  long  usage  between 
the  two  banks.     In  that  case  it  appeared  that  the  paper  in 
qnestion  was  indorsed  by  the  New  England  Bank,  of  Boston,  to 
the  Commonwealth  Bank,  of  Boston,  for  collection  merely,  and 
the  latter  bank  sent  it  for  collection  to  the  Bank  of  the  Metrop- 
olis, in  the  city  of  Washington.    The  indorsement  to  the  Com- 
monwealth Bank  did  not  show  that  the  title  was  retained  by' 
the  Dew  England  Bank.     The  Bank  of  the  Metropolis  having 
collected  1;he  paper  and  applied  the  proceeds'  to  the  payment 
of  a  claim  held  by  it  against  the  Commonwealth  Bank,  which, 
in  the  meantime,  had  become  insolvent,  sought  to  show,  in 
justification,  that  for  a  series  of  years  it  had  been  in  tho 
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habit  of  receiving  sacli  paper  from  the  Connnonwealth  Bank, 
-which  was  always  treated  as  the  property  of  the  Common- 
wealth Bank,  and  credited  to  it  in  its  account  current,  and 
that  the  paper  in  question  was  received  in  that  way,  in  the 
ordinary  course  of  business,  without  any  notification  that  any 
other  party  had  any  interest  therein. 

The  court  said:  "It  is  evident  that  a  loss  must  be  sus- 
tained, either  by  the  plaintiff  or  defendant  in  error,  by  the 
failure  of  the  Commonwealth  Bank.  We  see  no  ^ood  ground 
for  maintaining  that  there  is  any  superior  equity  on  the  side 
of  the  New  England  Bank.  It  contributed  to  give  the  cor- 
poration, which  has  proved  insolvent,  credit  with  the  plaintiff 
in  error,  by  the  notes  and  bills  which  it  placed  in  its  hands 
to  be  sent  to  Washiagton  for  collection,  indorsed  in  such  a 
form  (u  to  make  them  prima  facte  the  property  of  the  Common- 
wealth  Bank,  and  enaUe  it  to  deal  witK  them  ai  if  it  were  the 
real  owner."  It  will  be  seen  that  the  case  was  decided  upon 
the  ground  that  the  paper  was  indorsed  so  as  to  show,  prima 
facie,  a  perfect  title  in  the  indorsee,  thus  enabling  the  latter  to 
use  it  as  its  own,  and  to  get  credit  on  the  faith  of  absolute 
ownership.  It  is  clear  that  had  the  indorsement  been  re- 
stricted in  its  character,  so  as  to  show  the  continued  owner- 
ship of  the  New  England  Bank,  the  result  would  have  been 
different.  Of  the  effect  of  restrictive  indorsements  I  shall 
speak  hereafter. 

In  the  case  of  Wilson  &  Co.  y.  Smith,  8  How.  763,  it  was 
held  that  if  the  owner  of  a  bill  send  it  to  an  agent  not  resid- 
ing at  the  place  where  it  is  payable,  for  collection,  the  agent 
has  an  implied  authority  to  employ  a  sub-agent  at  that  place, 
and,  if  the  sab-agent  receive  the  contents,  the  owner  can  sue 
him  for  money  had  and  received,  although  the  sub-agent  had 
no  notice,  when  he  collected  the  money,  that  the  agent  was 
not  the  owner. 

And  it  was  also  held  that  in  such  a  case  the  sub-agent  can- 
not retain  part  of  the  proceeds  on  account  of  a  debt  of  the 
agent,  unless  he  has  given  credit  on  the  faith  that  the  agent 
owned  the  Mil.  It  is  admitted  that  this  case  is  decisive  of  the 
case  at  bar,  unless  it  has  been  overruled  by  the  recent  case  of 
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Hoover,  Attignee,  t.  Wise  et  od.  91  U.  S.  808,  which  must  now 
be  conaidered.  That  wad  a  salt  in  bankruptcy.  Wise  & 
Greenbaum  owned  a  money  demand,  which  they  delivered  for 
collection  to  a  collection  agency  in  Nebraska.  That  agency 
transmitted  the  claim  to  an  attorney,  who,  knowing  the  insolV' 
ency  of  the  debtor,  persuaded  him  to  confess  judgment.  It 
was  held  that  the  attorney  was  the  agent  of  the  collection 
agency  which  employed  him,  and  not  of  the  creditors,  and 
that  therefore  his  knowledge  of  the  insolvency  of  the  debtor 
was  not  chargeable  to  them.  The  case  undoubtedly  holds 
that  there  is,  in  such  cases,  no  privity  between  the  last  agent 
and  the  owner  of  the  paper,  and,  therefore,  if  it  be  necessary 
for  plaintiff,  in  the  present  case,  to  establish  such  privity  be- 
tween it  and  the  defendant,  this  action  must  fail.  Of  course  it 
was  necessary,  in  the  case  of  Hoover  v.  Wise,  to  show  such 
privity,  since  that  is  the  very  foundation  of  the  doctrine  in- 
voked in  that  case,  that  notice  to  the  agent  is  notice  to  the 
principal;  but  in  this  case  we  are  to  consider  whether  the 
plaintiff's  right  to  recover  is  not  made  out  by  showing  that 
the  bills  collected  by  defendant  were  plaintiff's  property,  and 
that  defendant  had,  in'  the  restrictive  indorsement  on  the 
paper  itself,  notice  of  plaintiff's  ownership.  That  the  bills 
were  the  property  of  plaintiff  cannot  be  questioned.  There  is 
no  pretence  that  it  sold  them  to  Hetherington  &  Co.,  ox  ever 
transferred  any  interest  in  them,  or  control  over  them,  except 
the  right  to  collect  them  for  plaintiff's  use  and  benefit.  Is  it 
not  equally  clear  that  defendant  bad  notice  of  plaintiff's  own- 
ership? The  indorsement  by  which  plaintiff  transferred  the 
paper  is  in  these  words: 

"July  29, 1878.  Pay  to  the  order  of  W.  Hetherington  & 
Co.,  Atchison.    Account  of  First  National  Bank,  Chicago. 

"L.  J.  Gaob,  Cashier." 

This  was  dearly  a  restrictive  indorsement,  the  effect  of 
which  was  to  restrict  the  farther  negotiability  of  the  bills, 
and  to  give  notice  to  the  defendant  that  the  plaintiff  did  not 
thereby  give  title  to  them,  or  to  their  proceeds,  when  col- 
lected, t  Daniell  on  Negotiable  Instruments,  §  698,  and 
eases  cited..    Such  an  indorsement  "shows  plainly  that  the 
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indorser  does  not  mean  to  part  with  the  absoIat«  property  in 
the  bill,  and  is,  therefore,  barely  anthority  to  receive  the  money 
npon  it."  Edwards  on  Bills  and  Notes,  §  277;  Leavitt  v. 
Putman,  8  N.  T.  494.  "In  every  snoh  case,  although  the 
bill  may  be  negotiable  by  the  indorser,  yet  every  sabsequent 
holder  must  receive  the  money  subject  to  the  original  desig- 
nated appropriation  thereof,  and,  if  he  voluntarily  assents  to  or 
aids  in  any  other  appropriation,  it  will  be  a  wrongful  conversion 
thereof,  for  which  he  will  be  responsible."  Parsons  on  Prom. 
Notes,  §  143,  and  cases  cited.  Upon  these  principles,  which 
are  clearly  recognized  in  Bank  of  MftropolU  v.  New  England 
Bank,  and  in  Wilson  v.  Smith,  supra,  the  plaintiff  in  this  case 
is  entitled  to  recover,  unless  a  different  doctrine  is  established 
by  Hoover  v.  Wise,  already  referred  to.  In  that  case,  as 
already  seen,  the  only  point  decided  was  that  the  attorney 
who  collected  the  debt  for  the  collection  agency  "was  not  the 
agent  of  Wise  &  Greenbanm,  the  New  Tork  creditors,  in  such 
a  sense  that  his  knowledge  of  the  bankrupt  condition  of  Open- 
heimer  is  chargeable  to  them."  But  suppose  the  attorney  in 
that  case,  knowing  that  Wise  &  Oreenbaum  were  the  owners 
of  the  paper,  had  collected  the  money,  and  had  refused  to  pay 
it  over,  assuming  the  right  to  apply  it  on  a  claim  of  his  own 
against  the  collection  agency,  would  it  follow  from  this  rul- 
ing that  Wise  &  Greenbaum  would  have  failed  in  a  suit  to 
recover  it  ?" 

lliat  the  court  did  not  intend  to  overrule  its  previous  de- 
cisions, above  referred  to,  is,  I  think,  clear  from  the  language 
employed  on  page  814,  as  follows:  "Nor  do  we  think  that 
any  great  difficulty  arises  from  the  case  of  Wilson  v.  Smith, 
8  How.  763-70.  That  decision  is  based  upon  the  case  of  Com- 
monwealth Bank  v.  Bank  of  Neto  England,  1  How.  234,  which 
is  the  only  case  referred  to  in  the  opinion,  and  in  which  case 
the  question  was  not  raised.  The  question  there  was  not  one 
of  privity,  but  of  the  right  to  retain  under  the  circumttances 
stated."  Precisely  so,  in  this  case,  the  question  is  as  to  the 
right  of  the  defendant  to  retain  the  money  under  the  circum- 
stances. Inasmuch  as  it  was  {>lainti&'s  money,  and  defend- 
ant had  notice  of  that  fact,    I  think  he  cannot  retain  it. 
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Even  without  such  knowledge  defendant  would  be  liable.  I 
fully  a'pprove  the  doctrine  announced  by  the  supreme,  court 
of  Massachusetts  in  Hall  t.  Mar$ton,  17  Mass.  674-79,  as  fol- 
lows :  "Whenever  one  man  has  in  his  hands  the  money  of 
another,  which  he  ought  to  pay  over,  he  is  liable  to  this  action, 
(atsumptit,)  although  he  has  never  seen  or  heard  of  the  party 
who  has  the  right.  When  the  fact  is  proT9d  that  he  has  the 
money,  if  he  cannot  show  that  he  has  legal  or  equitable 
ground  for  retaining  it,  the  law  creates  the  privity  and  the 
promise."  This  doctrine  is  not  in  conflict  with  the  decision 
of  the  supreme  oourt  in  Hoover  v.  Wite.  The  defendant's 
elaim,  that  it  has  the  right  to  apply  the  proceeds  of  the 
checks  collected  by  it  to  the  liquidation  of  its  claim  against 
the  Mastin  Bank,  is  entirely  without  merit.  There  is  not  a 
shadow  of  ground  for  holding  that  the  defendant  believed  the 
paper  belonged  to  the  Mastin  Bank.  The  indorsement  to 
that  bank  declares  in  plain  words  that  it  was  "for  collection," 
BO  that  the  defendant  was  definitely  informed  that  the  Mas- 
tin  Bank  did  not  own  the  check. 

It  appears  that  the  plaintiff  charged  the  checks  to  Hether-r 
ington  &  Co.  at  the  time  of  sending  them  to  that  firm  for  oolr 
lection;  but  this  seems  to  have  been  in  accordance  with  a 
custom  prevailing  in  such  transactions.  The  paper  sent  to 
an  agent  for  collection  is  charged  to  the  agent,  and  credit  is 
given  when  it  is  returned  uncollected,  or,  in  case  of  collection, 
when  the  proceeds  are  remitted.  This,  however,  does  not 
affect  the  title  to  the  paper  or  its  proceeds;  that  depends 
upon  the  question  whether  the  paper  is  sold  or  not,  except  in 
the  case  of  an  assignment  on  its  face,  purporting  to  be  an 
absolute  sale  or  transfer,  upon  the  faith  of  which  an  innocent 
purchaser  bays  from  the  assignee,  or  advances  money  to  him. 
It  results  from  these  views  that  a  new  trial  must  be  granted, 
and  that,  upon  the  facta  found,  there  mast  be  judgment  for 
plaintiff. 

Fo^TBB,  D.  7.,  (Rggennng.  1  cannot  conear  with  the  oircait 
judge  as  to  the  law  of  this  case.    My  views  are  fully  presented 
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in  an  opinion  written  on  the  former  trial  of  the  ease,  and  I 
need  but  add  a  few  lines  more.  It  will  be  seen  I  then  based 
my  decision  on  the  doctrine  established  by  the  sapreme  oourt 
in  the  case  of  Hoover,  Astignee,  v.  Wise,  91  U.  S.  808-18,  and 
upon  that  case  I  now  stand. 

Whil«  it  is  tme  the  facts  in  that  case  are  not  altogether 
eimilar  to  the  facts  here,  yet  that  case  did  fairly  present  the 
question  as  to  privity  of  action  between  the  principal  and  an 
agent  appointed  by  his  agent,  and  it  was  decided  that  no  such 
privity  existed. 

On  page  811  the  court  say:  "Without  attempting  to  har- 
monize or  to  classify  the  conflicting  authorities,  we  think  the 
case  before  us  falls  within  a  particular  range  of  decisions  in 
which  the  preponderance  is  undoubted.  Among  these  are  the 
following :  Reeves  dt  Co.  v.  State  Bank  of  Ohio,  8  Ohio  St.  465 ; 
Mackerty  ▼.  Ramtayt,  9  Clark  &  Fin.  710-818 ;  Montgomery 
Co.  Bank t.  Albany  City  Bank,  1 N.  Y.  469 ;  Alien t.  Merchants' 
Bank,  22  Wend.  216 ;  Com.  Bank  t.  Union  Bank,  11 N.  Y;  203." 

It  will  be  seen,  from  the  opinion  itself,  that  the  cases  which 
are  cited  approvingly  by  the  supreme  court  establish  the  doc- 
trine  that  a  person  or  bank  employed  by  a  principal  to  make 
s  collection  cannot  appoint  another  person  or  bank  to  trans- 
act the  business,  and  make  the  latter  the  sub-agent  of  the 
principal.  The  court  then  says:  "These  oases  show  that 
where  a  bank,  as  a  collection  agency,  receives  a  note  for  the 
purposes  of  collection,  that  its  position  is  that  of  an  independL- 
ent  contractor,  and  that  the  instruments  employed  by  such 
bank  in  the  business  contemplated  are  its  agents,  and  not 
the  sub-agents  of  the  owner  of  the  note.  *  *  •  There 
are,  doubtless,  cases  to  be  found  holding  to  the  contrary  of 
these  views,  but  the  principle  they  decide  ia  nevertheleta  weU 
esiahlished.  Gases,  no  doubt,  may  also  be  found  where  actions 
have  been  sustained  by  the  creditor  against  the  last  agent,  or 
where  he  is  charged  with  his  acts,  in  which  the  point  before 
us  was  not  raised  or  brought  to  the  notice  of  the  court. 
Bnch  cases  are  not  authority  on  the  point.  Nor  do  we  .think 
that  any  great  difficulty  arises  from  the  case  of  Wiison  y. 
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Smith,  3  How.  7138-70.  That  decision  is  based  upon  the  case 
of  CommonweaUh  Bank  t.  Bank  of  New  England,  1  How.  234, 
which  is  the  only  case  referred  to  in  the  opinion,  and  in 
which  case  the  question  was  not  raised." 

If  this  language  does  not  overrule  the  doctrine  enunciated 

in  Wilson  y.  Smith,  the  principle  this  case  clearly  establishes, 

and  the  long  array  of  cases  cited  with  approbation,  and  which 

cannot  be  reconciled  with  WiUon  v.  Smith,  it  seems  to  me 

must  be  held  to  overthrow  that  case.    Thatvl  am  not  alone  in 

this  construction  of  the  Hoover  v.  Wise  Case,  I  refer  to  the 

case  of  Hyde  v.  First  Nat.  Bank,  7  Bias.  166,  and  First  Nat. 

Bank  of  Crown  Point  y.  First  Nat.  Bank  of  Richmond,  decided 

by  the  supreme  court  of  Indiana,  November  term,  1878,  both  of 

which  cases  rest  upon  this  construction  of  the  Hoover  v.  Wise 

Case,     In  these  cases  the  several  indorsements  were  restrict-' 

ive  indorsements,  showing  that  the  paper  passed  through  sev- 

eral  banks  for  collection,  as  in  the  case  at  bar,  and  in  the 

Indiana  case  the  defendant'  bank  had  notice  of  the  failure  of 

its  correspondent,  the  Cook  County  Bank,  before  collecting 

and  crediting  the  money.    In  these  cases  the  Hoover  v.  Wise 

Case  is  cited  as  establishing  the  doctrine  that  no  privity  of 

action  exists  between  the  first  creditor  and  the  last  collecting 

agent.    In  other  words,  a  collecting  agent  cannot  appoint 

sub-agents  for  the  first  creditor.     The  bank  from  witich  the 

defendant  received  the  paper  is  its  principal,  and  to  wMra  it 

is  alone  answerable,  and  by  its  principal  in  this  case  it  was 

ordered  to  collect  for,  and  credit  to  the  account  of,  the  Mastin 

Bank.    It  obeyed  that  order,  and  that  too  before  it  knew  of  th» 

failure  of  the  Mastin  Bank.     It  will  be  seep,  by  the  plaintiff's 

amended  petition  in  this  case,  that  it  sues  the  Beno  County 

Bank  as  its  agent,  placing  its  right  of  action  on  the  ground 

that  the  Eeno  County  Bank  collected  the  money,  not  for  the 

.Mastin  Bank,  but  for  the  Chicago  Bank.    Indeed,  it  could 

not  place  its  right  of  action  on  any  other  ground,  for  no  one 

would  contend  that  it  could  be  sued  as  the  drawee  of  the 

paper. 

I  am  aware  there  is  a  direct  conflict  on  this  question  among 
the  state  cases,  but  what  I  hold  is  thai  the  Hoover  v.  Wise 
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Cage,  and  the  decisions  it  cites  and  approves,  clearly  estab- 
lishes the  doctrine  that  I  contend  for,  and  the  last  decision 
of  the  supreme  court  relieves  me  from  any  attempt  to  recon- 
cile these  conflicting  deoisions  of  the  state  ooorts. 


LoniRvn.TiE  &  Nashville  Bailroad  Co.  v.  Oainbs, 
Comptroller,  etc. 

(Cireuit  Court,  M.  D.  Tennesue.    ,  1880.) 

L  Btatdtoht  CJossthuction— Exemptioh  from  Taxation.— The  char- 
ters of  the  earlier  railroad  compaaies  incorporated  by  the  state  of 
Tenaessee  contained  exemptions  from  taxation ;  b)it  in  later  charters 
the  legislature,  to  save  repetition,  instead  of  enumerating  all  the  pow- 
ers and  immunities  intended  to  be  granted,  was  content  to  refer  to 
some  earlier  charter,  and  give  to  the  new  company  *■  all  the  rights, 
powers,  and  privileges"  of  the  old.  It  is  clear  that  the  legislature 
intended  to  confer  these  "rights,  powers,  and  privileges"  as  fully  as 
if  speciflcally  repeated  in  the  new  charter;  and  such  was  thei%cognized 
construction  of  such  charters  by  all  the  departments  of  the  state 
government  for  more  than  20  years. 

X  Bamb — Same — "Pbivileob.  " — Where  one  railroad  company  is  incor- 
porated with  the  "rights,  powers,  an'd  privileges"  of  a  pre-existing- 
'  company,  the  new  company  acquires  an  exemption  from  taxation 
iguarantied  to  the  former.    The  word  " privilege"  includes  in  its 
CKll|naiy  definition  an  exemption  or  immunity  from  taxation. 

Tases  ciuA— State  v.  Beitt,  4  Zabriskie,  665-556;  Humphrey  v.  Pegue*, 
16  Wall.  244;  Morgan  v.  Louisiana,  93  U.  &  217-223;  Bailroad  Com- 
panies V.  Oainei,  97  U.  8.  697,  711-713. 

8.  CoKBTrrcTioNAL  Law— ExEitPTioN  frox  Taxatioit ^Tbe  legislature 

of  a  state  may  contract  in  a  corporate  charter  for  exemption  of  the 
corporate  property  from  taxation,  unless  there  be  some  constitutional 
prohibition.  No  such  prohibition  is  contained  in  the  Tennessee  coa- 
stitntion  of  1834. 
•  Cases  cited— Tomlinion  v.  Branch,  16  Wall.  460;  K  A  0.  B.  Co.  ▼. 
Hiekt,  1  Legal  Rep.  343. 

4.   8TAT0TOBT  CONSTBUCTION  —  WhEN   FbdBBAL  CoURTB  WILL   FoLLCW 

Btate  Coorts. — Ordinarily,  the  federal  courts  follow  the  ruling  of 
the  state  courts  in  their  interpretation  of  the  constitutions  and  statutes 
of  their  respective  states ;  but  where  property  has  been  acquired  and 
investments  made  under  statutory  contracts,  generally  recognized  and 
believed  to  be  constitutional,  in  the  absence  of  adjudications  declar- 
ing them  invalid,  the  federal  courts  are  not  concluded  by  the  con- 
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itruction  which  the  state  courts  may  give  to  such  statutes  sabsequent 
to  the  acquisition  of  such  property  rights. 

Cases  cited— OfooW  v.  8ujiermsor$,  16  Wall.  678 ;  Pine  Orow  v.  TaU 
eott,  19  WaU.  666. 

5.  Baice— EzEMpnoH  7BOK  TAXATION. — An  exemption  from  taxation 

cannot  be  implied  from  the  apparent  spirit  or  general  purpose  of  a 
statute.  It  must  be  certain  and  explicit;  every  well-founded  doubt 
must  be  resolved  in  favor  of  the  state.  But  this  rule  does  not  call 
for  a  strained  construction,  adverse  to  the  real  intention  of  the  legis- 
lature ;  and  to  ascertain  that  Intention  the  court  will  look  to  the  con- 
text, as  well  as  to  the  particular  words  used,  taking  into  consideration 
the  contemporaneous  surroundings,  and  the  purposes  which  the  legis- 
lature had  in  view. 

6.  Same  —  Use  of  Same  Word  in  Diffkbent  Constttdtions  ob  Sta- 

tutes.— ^The  fact  that  the  coostitutson  of  a  state  uses  a  word  {».  g. ,  tho 
word  "  privilege  ")  in  one  setose  in  one  clause,  is  no  evidence  that  it  is 
used  in  the  same  sense  in  every  otber  clause ;  and,  were  it  used  in  but 
one  sense  throughout  the  constitution,  it  would  not  follow  that  the 
legislature  used  it  in  the  same  sense  in  statutes  subsequently  passed. 
Bven  in  the  same  statute  a  word  is  often  used  with  distinctly  different 
meanings,  the  courts  giving  to  it  in  each  instance  the  meaning  which 
the  legislature  intended  it  to  have  in  that  particular  connection. 

7.  CoNSTiTDTioNAi,  LAW — Injuuotion — TAXES. — Where  a  state  has,  by 

valid  coKitract,  exempted  certain  property  from  taxation,  it  cannot  by 
subsequent  legislation  subject  that  property  to  taxation,  nor  prohibit 
the  United  States  courts  from  using  their  injunctive  powers  to  pro- 
tect the  contract  from  violation. 

&  Injukction — Taxbb.— While  the  general  rule  is  that  courts  will  not 
enjoin  the  collection  of  taxes  upon  the  mere  ground  that  they  are 
excessive  or  illegal,  yet  if  their  exaction  is  unconstitutional,  and  the 
party  assessed  has  no  other  adequate  remedy,  or  their  enforcement 
will  occasion  irremediable  oppression  and  produce  a  multiplicity  of 
expensive  suits,  an  injunction  to  restrain  their  collection  will  be 
granted. 

In  Equity. 

Ed.  Bascte",  for  complainani. 

S.  J.  Lea,  Attorney  General,  for  defendant. 

Baxter,  0.  J.  By  the  thirty-ninth  section  of  the  act  of  De- 
cember 11, 1845,  incorporating  the  Nashville  &  Chattanooga 
Bailroad  Company,  it  is  provided  "that  the  capital  stock  of 
said  company  shall  be  forever  exempt  from  taxation,  and  the 
road,  with  all  its  fixtures  and  appurtenances,  including  work- 
shops, warehoQses,  and  vehicles  of  transportation,  shall  be  ex- 
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empt  from  taxation  for  the  period  of  twenty  years  from  the 
completion  of  the  road,  and  no  longer." 

The  Tennessee  &  Alabama  Bailroad  Company  was  char- 
tered in  1851-2,  with  all  the  "rights,  powers,  and  privileges," 
and  to  be  subject  to  aU  the  "liabilities  and  restrictions,"  con- 
ferred and  imposed  by  its  charter  upon  the  Nashville  &  Chat- 
tanooga Bailroad  Company,  and  amendments  thereto. 

The  Central  Southern  Bailroad  Company  was  incorporated 
in  1853-4,  with  all  the  "powers  and  privileges,"  and  to  be 
subject  to  all  the  "restrictions  and  liabilities,"  prescribed  in 
the  charter  of  the  Nashville  &  Chattanooga  Bailroad  Com- 
pany and  amendments  thereto,  with  some  exceptions,  not  ma- 
terial to  the  determination  of  this  case. 

These  two  last-named  companies,  the  Tennessee  &  Alabama 
and  Central  Southern, have  been  eonsolidatedinto'the  Nash- 
ville &  Decatur  Bailroad  Company. 

The  Nashville  &  Memphia.subsequently  designated  the  Mem- 
phis &  Ohio  Bailroad  Company,  was  chartered  in  1851-2, 
with  all  the  "powers,  rights,  and  privileges, "  and  to  be  sub- 
ject to  the  restrictions,  so  far  as  such  provisions  may  be 
applicable,  contained  in  the  acts  incorporating  the  Nashville 
&  Chattanooga  and  Memphis  &  Charleston  Bailroad  Com- 
panies, together  with  the  acts  amendatory  of  them,  "as  fully 
as  if  herein  set  forth  at  length,  and  the  same  are  hereby  de- 
clared to  form  and  constitute  a  part  of  the  charter  hereby 
granted  to  the  Nashville  &  Memphis  Bailroad  Company." 

The  Memphis,  Clarksville  &  Louisville  Bailroad  Company 
was  incorporated  in  1851-2,  and  vested  with  all  the  "rights, 
powers  and  privileges,"  and  subject  "to  all  the  restrictions  and 
liabilities,  of  the  Nashville  &  Chattanooga  Bailroad  Company," 
except  as  therein  otherwise  provided,  which  exceptions  have 
no  bearing  in  this  case. 

The  complainant  is  lessee  of  the  Nashville  &  Decatur  Bail- 
toad  Company.  It  has  consolidated  with  the  Memphis  &  Ohio 
Bailroad  Company,  and  is  the  owner  of  the  Memphis,  Clarks- 
ville &  Louisville  Bailroad,  by  purchase,  under  the  act  of 
December  22,  1870,  providing  for  the  sale  ot  delinquent  rail- 
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roads.  By  virtae  of  this  purchase,  complainant  sacoeeded 
to  all  the  rights,  priviUget,  and  immunitiBS  appertaining  to  the 
franchises  of  the  road  so  sold  to  it  under  its  act  of  incorpora- 
tion and  amendments  thereto. 

From  the  foregoing  it  will  be  seen  that  the  Tennessee  & 
Alabama  Bailroad  Company  was  vested  with  all  the  "rights, 
powers,  and  privileges;"  the  Central  Southern  Bailroad  Com- 
pany with  all  the  "powers  and  privileges;"  the  Memphis  & 
Ohio  Bailroad  Company  with  all  the  "powers,  rights,  and 
privileges;"  and  the  Memphis,  Clarksville  &  Lonisville  Bail- 
road Company  with  all  the  "rights,  powers,  and  privileges," 
of  the  Nashville  &  Chattanooga  Bailroad  Company. 

The  period  named  in  said  several  charters,  daring  which 
time  the  property  of  said  companies  was  respectively  exempt 
from  taxation,  had  not  elapsed  when  the  assessment  com- 
plained of  was  made. 

The  aet  of  the  twenty-fourth  of  March,  1876,  entitled  "An 
act  declaring  the  mode  and  manner  of  valuing  the  property 
of  railroads  for  taxation,"  enacts,  section  1,  "that  each  rail- 
road company  owning  and  operating  a  raiLroad  in  the  state 
shall,  on  or  before  the  first  day  of  May  of  each  year,  make 
out  and  file  with  the  comptroller  of  the  state  treasury  a  com- 
plete schedule  of  all  its  property,  real,  personal,  and  mixed, 
setting  forth  therein  the  length  in  miles,  or  fractions  thereof, 
of  its  entire  road-bed,  switches,  and  side  tracks,  and  showing 
how  many  miles,  or  fractions  thereof,  lie  in  the  state,  in  each 
county  of  the  state  through  which  the  road  passes,  and  in 
each  incorporated  town,  and  the  value  of  the  whole  and  each 
part  thereof,  as  subdivided  herein;  the  total  amount  of  cap- 
ital stock ;  the  number  of  engines,  and  their  respective  values ; 
the  gross  annual  receipts ;  the  numbor  of  cars  of  all  character, 
their  classes  and  value ;  the  number  of  depot  buildings  and 
-warehouses,  and  other  buildings ;  in  what  county  and  incor< 
porated  town  located,  and  the  value  of  each,  including  the 
lands  and  lots  on  which  the  same  are  built;  the  value  of  all 
machine  shops,  and  stationary  machinery  and  tools  therein, 
and  in  what  county  and  incorporated  town  located,  including 
the  land  on  which  the  same  are  built;  all  real,  personal,  or 
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mixed  ptopetij  belonging  to  the  company  vrithin  the  state, 
not  enamerated  above,  with  its  valae." 

Said  act  further  provides  for  the  appointment  by  the  gov* 
emor  of  three  commissioners,  to  be  styled  "railroad  assess- 
ors for  the  state  at  large."  To  these  commissioners  the 
comptroller  is  required  to  deliver  the  "schedules  aforesaid." 
When  this  is  done  the  eommissioners  are  "to  proceed  to 
ascertain,  test,  and  value  the  property  belonging  to  said  com- 
pany," upon  the  basis  prescribed  in  said  act,*  and  value  said 
property  and  certify  their  estimates  to  the  comptroller ;  and 
when  such  valuation  is  approved  by  the  governor,  secretary 
of  state,  ^nd  treasurer,  the  comptroller  is  directed  to  "ascer- 
tain the  amount  of  taxes  due  the  state,  and  notify  the  com- 
pany thereof,  and  if  not  paid  he  may  issue  his  distress  war- 
rant to  any  sheriff  in  the  state,  to  be  levied  upon  any  personal 
or  real  property  or  franchises  of  the  company,  with  power  to 
sell  the  same  and  make  a  deed  to  the  purchaser ; "  and  "the 
governor  is  authorized  to  issue  his  warrant  to  any  sheriff, 
along  the  line  of  said  railroad,  to  put  such  purchaser  into  the 
possession  of  such  road  and  all  its  property." 

Said  act  further  directs  the  comptroller  to  certify  to  the 
county  court  clerk  of  each  county  through  which  a  railroad 
runs  the  amount  to  be  taxed  by  said  county  for  county  pur- 
poses, and  likewise  to  the  mayors  of  incorporated  towns 
through  which  the  road  passes  the  amount  to  be  taxed  by 
such  towns;  and  the  clerk  is  required  to  enter  the  same  upon 
the  collector's  books,  specifying  the  amount  of  taxes  to  be 
collected,  etc. 

The  legislature,  by  the  eleventh  section  of  said  act,  pro- 
vided further:  "'That  every  railroad  company  which  will 
accept  as  a  special  ame|^ment  to  its  charter,  for  a  period  of 
ten  years  from  the  first  day  of  January,  1875,  and  that  will 
pay  annually  to  the  state  1^  per  cent,  on  its  gross  receipts 
from  all  sources,  shall  be  exempt  from  the  provisions  of  the 
foregoing  sections,  (there  recited  above,)  and  the  payment  of 
said  1^  per  cent,  upon  all  gross  earnings  of  said  road  shall 
be  in  full  (for  the  period  mentioned,  ten  years)  of  all  taxa- 
tion." 
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Cdm^lsmttnt  aceeplid  the  eompromiBe  tiios  offered,  and 
made  and  delivered  the  schedale  required  by  the  aot  to  the 
oompti^Iler,  and  paid  into  the  treasury  1^  per  cent,  of  its 
gross  earnings  for  the  year  1875,  amounting  to  $52,712.02. 
Bnt  in  December,  1876,  the  supreme  eourt  of  the  state,  id 
the  case  of  L.  A  N.  R.  Go.  v.  ElUt,  held  that  the  legislature 
had  not  the  power,  under  the  eonstitution  of  1870,  then  in 
force,  to  enact  said  eleventh  section,  and  that  the  same  was 
in  conflict  witi  that  instrument,  and  therefore  inoperative 
and  of  no  legal  force. 

Complainant  then  fell  back  on  its  chartered  rights,  olaimed 
its  20  years'  exemption,  and  made  application  to  the  leg* 
islatnre  to  refund  the  amount  so  paid  by  it  under  said  sec- 
tion, which  the  legislature  refused  to  do,  but,  in  lieu,  that  body 
passed  the  act  of  the  twentieth  of  March,  1877,  entitled  "An 
act  to  amend  an  act  entitled  '  An  act  declaring  the  mode  and 
manner  of  valuing  the  property  of  a  railroad  company  for 
taxation,'  passed  March  20, 1875,  and  to  adjust  the  rights  of 
the  state  and  railroads  in  Tennessee  under  the  decision  of  the 
supreme  court,  holding  that  the  eleventh  section  of  said  act 
is  unconstitutional." 

This  act  revived  substantially  the  machinery  created  by  the 
first,  and  directed  an  assessment  by  the  commissioners,  etc., 
of  the  complainants'  property  aforesaid,  as  a  basis  for  its  tax- 
ation  for  the  years  1876,  1876,  1877,  and  1878,  and  then  by 
the  ninth  section  thereof  provided : 

"That  all  railroads  of  the  state,  which  had  accepted  and 
eomplied  with  the  provisions  of  the  eleventh  section  of  the 
act  of  March  20, 1875,  shall  be  entitled  to  a  credit  for  the 
amounts  respectively  paid  by  them  to  the  state"  under  the 
assessnSents  made  by  authority  of  said  act  for  the  years 
1875,  1876,  and  1877;  "and,  if  the  amounts  so  paid  by  said 
companies  shall  exceed  the  assessments  for  said  years,  the 
excess  shall  be  refunded  by  the  state  to  said  railroads,  with 
interest." 

Gommissioners  were  accordingly  appointed  to  aot  under 
and  pursuant  to  the  provisions  of  the  act  last  mentioned, 
wbo  proceeded- and  assessed  cemplainatit's 'property  aforesaid 


Digitized  by 


Google 


272  FBDaaAii  bbpobtbb. 

for  taxation  at  the  gross  sam  of  $8,870,700,  and  oertified 

their  action  to  the  comptroller. 

At  this  juncture  complainant  filed  lis  bill,  in  and  by  which 
it  prays  for  an  injunction  restraining  the  comptroller  "from 
certifying  to  the  county  court  clerk  of  each  county,  and  like* 
wise  to  the  mayor  of  each  incorporated  town,  the  amount 
assessed  as  aforesaid  to  be  taxed  by  said  counties  or  towns 
respectively  against  complainant  for  the  years  mentioned;" 
and  "if,  before  this  application  for  an  injunction  can  be  made, 
said  defendant  (the  comptroller)  shall  have  made  said  cer- 
tificate, then  that  by  mandatory  injunction  he  be  ordered  to 
withdraw  the  same,"  and  for  other  and  appropriate  relief. 

A  restraining  order  was  granted  until  this  application  could 
be  heard,  and  we  are  now,  after  full  argument,  called  on  to 
decide  whether  complainant  is  entitled  to  the  injunction 
prayed  for. 

The  doctrine  that  the  legislature  of  a  state  unrestricted  by 
eonstitutional  prohibition,  has  power  to  contract  in  a  charter 
authorizing  the  formation  of  a  corporation  for  an  exemption  of 
its  property  from  taxation,  has  not  been  denied  in  the  argument 
of  this  case.  The  right  to  do  this  has  been  repeatedly  affirmed 
by  the  supreme  court  of  the  United  States.  Tomlinson  v. 
Branch,  15  Wall.  460.  And  the  supreme  court  of  the  state 
has  held,  in  the  K,  A  0.  R.  Co.  v.  Hicks,  1  Leg.  Bep.  343, 
that  no  suph  prohibition  is  contained  in  the  constitution  of 
1834 — the  constitution  in  force  when  the  several  charters, 
under  which  the  complainant  claims  exemption,  were  passed. 
It  is  further  admitted  that  the  twenty-ninth  section  of  the 
act  incorporating  the  Nashville  &  Chattanooga  Railroad  Com- 
pany 18  a  good  and  valid  exemption  to  that  company  for  the 
period  therein  specified;  and  that  the  complainant  has,  by 
its  lease,  consolidation,  and  purchase,  succeeded  to  all  the 
rights,  privileges,  and  immunities  of  the  several  corporations 
which  it  represents  in  this  litigation.  On  these  several  prop- 
ositions the  parties  are  agreed.  It  is  on  the  next  and  suo< 
ceeding  issue  that  the  controversy  arises.  The  complainant 
contends  that  the  grant  contained  in  the  several  charters  to 
which  complainant  is  entitled,  of  all  the  "rights  and  privi- 
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leges,"  or  "rigbtB,  powers,  and  privileges,"  of  the  Nashville 
&  Chattanooga  Bailroad  Company,  invested  said  corporations 
with  an  exemption  of  their  several  properties  from  taxation 
for  20  years  from  and  after  the  completion  of  their  respective 
roads,  and  that  said  exemption  is  a  contract,  and,  as  such, 
under  the  protection  of  the  national  constitution.  This  is 
tke  question  in  the  casew  The  complainant  affirms  and  the 
defendant  denies  the  proposition.  The  controversy,  there* 
fore,  narrows  down  to  one  of  construction:  What  did  the 
legislature  intend  when  it  conferred  the  "rights  and  privi* 
leges"  of  the  Nashville  &  Chattanooga  Baibroad  Company  on 
the  several  corporations  to  whose  rights  the  complainant  has 
succeeded  ?  Bid  it  intend  to  include  exemption  from  taxation  ? 

This  question  has  been  twice  before  the  supreme  court  of 
Tennessee,  and  in  both  instances  it  was  decided  in  the  nega- 
tive, (E.  T.,  V.  d  O.  B.  Co.  V.  Hamblen  County,  decided  at 
Enoxville,  in  1877,  but  not  reported;  and  WiUon  v.  Oainet, 
2  Legal  Bep.  31 ;)  but  in  both  cases  the  learned  judge  delivering 
the  opinion  of  the  court  admitted  that  the  terms  "rights  and 
privileges,"  as  defined  by  lexicographers,  and  understood  by 
the  jurists  of  other  states,  were  comprehensive  enough  to 
cany  the  exemption.  But  the  court  seems  to  have  regarded 
itself  as  precluded  from  giving  the  usual  and  ordinary  effect 
to  these  terms,  upon  the  assumption  that  the  meaning  of  the 
word  "privilege"  had  b^en  restricted  by  a  provision  in  the 
constitution  of  the  state.  In  the  case  of  Wilson  v.  Oainet 
the  court  uses  this  language:  "However  comprehensive  a 
meaning  may  have  been  given  to  the  term  privilege,  by  the 
courts  of  other  states,  or  by  lexicographers,  we  are  constrained 
to  use  it  in  the  restricted  sense  and  meaning  given  to  it  in 
our  own  laws,  and  especially  by  the  constitution  of  the  state. 
That  it  was  not  intended  or  understood  to  be  sufficient  by  the 
h-amers  of  our  constitution  of  1834  to  embrace  exemptions,  is 
made  clear  andindisputable  by  reference  to  section  7,  of  art.  11, 
of  that  instrument,  by  which  it  is  ordained :  '  The  legislature 
shall  have  no  power  to  pass  any  law  granting  to  any  individ- 
ual or  individuals  rights,  privileges,  immunities,  or  exemptions 
other  than  such  as  may  be,  by  the  same  law,  extended  to  any 
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member  of  the  community  who  may  be  able  to  bring  himself 
'within  the  proyieions  of  such  law :  provided,  alwayt,  the  legisla- 
ture shall  have  power  to  grant  such  charters  of  incorporation  as 
they  may  deem  expedient  for  the  public  good.'  " 

Now,  these  decisions  are  direct  and  emphatic  against  the 
complainant's  claim  of  exemption,  and  it  is  insisted  that  they 
are  conclusiTe  npon  this  court.  If  so,  we  are  relieved  from 
all  obligation  "to  exercise  our  own  judgment."  But  is  this 
court  concluded  by  these  decisions  ?  Ordinarily,  the  federal 
courts  ad6pt  and  follow  the  ruling  of  the  state  courts,  in  their 
interpretation  of  the  constitution  and  statutes  of  their  respect- 
ive states.  This  is  the  rule.  But  to  this  rule  there  are 
exceptions,  as  well  established  as  the  rule  itself.  The  federal 
courts  "will  follow,  as  of  obligation,  the  decisions  of  the 
state  courts  on  local  questions  peculiar  to  themselves,  or 
on  questions  respecting  the  construction  of  their  own  consti- 
tution and  laws."  But  if  a  "contract,  when  made,  was  valid 
under  the  constitution  and  laws  of  the  state,  as  they  had 
been  previously  expounded  by  its  judicial  tribunals,  and  as 
they  were  understood  at  the  time,  no  subsequent  action  of 
the  legislature  or  judiciary  will  be  regarded  by  the  federal 
courts  as  establishing  its  invalidity."  Olcott  y.  Supervisors, 
16  Wall.  678. 

This  principle  was  somewhat  extended  in  the  case  of  The 
Township  of  Pine  Grove  v.  Talcott.  19  Wall.  666.  In  this 
case  it  appears  that  in  March,  1869,  the  state  of  Michigan, 
by  an  act  of  its  general  assembly,  authorized  any  township, 
city,  or  village  in  the  state  to  pledge  its  aid.  by  loaii  or  dona- 
tion, to  any  railroad  company  in  the  construction  of  its  road. 
The  defendant  township  voted  aid  to  the  road  mentioned  in 
the  case,  and  issued  its  bonds  therefor.  At  the  time  the  con- 
stitutional power  to  do  this  Vas  not  controverted,  but  gen- 
erally conceded.  Numerous  acts  recognizing  this  power  had 
been  passed  by  the  legislature ;  but,  after  the  -bonds  in  ques- 
tion had  been  issued  and  negotiated  on  the  faith  of  this  pop- 
ular and  legislative  construction  of  the  constitution  of  the 
state,  the  supreme  court  of  Michigan  held,  in  two  oases,  that 
all  the  acts  authorizing  such  aid  by  counties,  cities,  and  town- 
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ships  were  xmcohstitntional.     The  People  v.  Salem,  20  Mich. 
452;  Boy  City  v.  State  Treatwer,  23  Mich.  499. 

Enoouraged  by  these  opinions,  Pine  Grove  township  re- 
fased  to  pay  the  bonds  saed  on,  and  it  was  insisted  in  argu- 
ment that  the  federal  conrts  were  oonclnded  by  the  constnic- 
tion  which  the  snpreme  ooart  of  the  state  had  thas  placed 
on  the  state  constitation ;  but  the  supreme  court  of  the  United 
States  held  otherwise.    The  court  say:    "We  have  examined 
these  cases  with  care,"  and  find  "that  they  are  not  satisfac* 
tory  to  oar  minds."     The  judgment  overruling  the  decisions 
of  the  snpreme  court  of  Michigan  is  predicated  mainly  on  the 
ground  th&t  the  question  "belonged  to  the  domain  of  general 
jutisprudenoe  touching  commercial  paper."    Bat  the  reason- 
ing of  the  court  goes  beyond  this.     "When,"  say  the  court, 
"the  bonds  were  issued  there  had  been  no  authoritative  inti- 
mation from  any  quarter  that  auiih  statutes  were  invalid." 
The  legislature  had  passed  many  acts  of  this  character,  and 
daring  the  period  covered  by  their  enactment  "neither  of  the 
other  departments  of  the  state  government  lifted  its  voice 
against  them."     From  this  we  infer  that  in  all  cases  where 
property  has  been  acquired  and  investments  made  under  and 
in  virtue  of  statutory  contracts,  generally  recognized,  and  be- 
lieved to  be  constitutional  and  vahd,  in  the  absence  of  adju- 
dications declaring  them  invalid,  the  federal  conrts,  in  the 
e:cercise  of  their  jurisdiction,  and  in  discharge  of  the  duties 
especially  and  peculiarly  imposed  on  them  of  preserving  and 
enforcing  the  national  constitution,  and  protecting  contracts 
against  impairment,  are  not  concluded  by  the  construction 
which  the  state  courts  may,  subsequent  to  the  acquisition  of 
sneh  property,  give  to  snch  statutes;  but  that  the  federal 
tiibnnals  will,  in  all  snch  eases  where  the  construction  given 
by  the  state  courts  "is  not  satisfactory  to  their  minds,"  oon- 
strae  sacb  statutes  for  themselves.     Buch,  we  understand,  is 
the  naeaning  of  the  Fine  Grove  case.     Now,  we  think,  this 
ease   comes  within  the  principle  announced,  and  we  shall 
therefore  construe  the  several  statutes  involved  for  ourself. 

It  is   a  legal  axiom,  long  recognized,  that  an  exemption 
from  ihe  common  burden  of  taxation  cannot  be  implied  from 
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the  apparent  spirit  or  general  purpose  of  a  statute.  It  mast 
be  certain  and  explicit,  and  if  there  is  any  well-foonded  doabt, 
arising  ont  of  the  ambiguity  or  obscmitj  of  the  language  of 
the  statute,  as  to  whether  the  legislature  intended  an  exemp- 
tion or  not,  the  doubt  wUl  be  resolved  in  favor  of  the  state. 
But  this  axiom  does  not  call  for  a  strained  construction,  ad- 
verse to  the  legislative  intention.  On  the  contrary,  it  is  the 
duty  of  the  court  to  ascertain  as  best  it  can,  in  accordance 
with  the  established  canons  of  oonstruction,  the  real  intention 
of  the  act  to  be  construed,  and  when  a  conclusion  is  reached 
to  enforce  the  legislative  will  as  it  may  be  statutorily  declared. 
Where  the  Iangua,ge  is  clear  and  explicit  the  court  is  bound, 
without  considering  consequences,  to  give  it  effect.  It  must 
be  construed  tts  a  whole.  The  office  of  a  good  expositor,  says 
My  Lord  Coke,  "is  to  make  oonstruction  on  all  its  parts 
together."  The  plainest  words  may  be  controlled  by  the  con- 
text. It  is  the  intention  expressed  in  the  act,  as  a  whole, 
that  is  to  prevail.  Courts  look  to  the  oontext,  as  well  as  to 
the  words,  for  the  meaning  of  particular  words  used  in  the  act. 
They  may  also  take  into  consideration  the  purposes  the  legis- 
lature was  endeavoring  to  accomplish,  acts  in  pari  materia, 
and  contemporaneous  surroundings.  These  rules  of  common 
sense,  applied  from  time  to  time  in  the  construction  of  stat- 
utes, shall  guide  us  in  this  instance. 

The  constitution  commands,  and,  as  far  as  was  practicable, 
guaranties,  impartiality  of  legislation,  and  this  policy  seems 
to  have  been  adopted  by  the  legislature,  and  applied  to  all 
railroad  companies,  as  far  as  the  circumstances  of  the  several 
cases  would  permit.  The  exemption  from  taxation  of  the 
capital  stock  absolutely,  and  of  the  ~  roads,  fixtures,  ap- 
purtenances, and  vehicles  of  transportation  for  20  years, 
seems  to  have  been  the  general  rule.  Glauses  providing  for 
these  exemptions  were  incorporated  in  the  earlier  charters. 
But  in  later  acts  the  legislature,  instead  of  inserting  in  each 
act  of  incorporation  all  the  powers  and  immunities  intended 
to  be  granted,  was  content  to  refer  to  some  previous  char- 
ter, and  give  to  the  new  company  "all  the  rights,  powers,  and 
privileges"  of  the  old.    It  is,  we  think,  dear  that  the  legisla- 
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tore,  as  it  declared  in  some  of  these  acts,  intended  to  oonfer 
these  rights,  powers,  and  privileges  "as  fullj  as  if  herein  set 
forth  at  length,"  and  sach  was  the  then  prevailing  belief. 
No  one  qnestioned  this  interpretation  of  these  acts.  No  at- 
tempt was  made  to  levy  and  collect  a  tax  from  these  proper- 
ties, from  the  date  of  said  respective  charters  until  the  act  of 
1875.  That  the  legislature  intended,  by  the  grant  to  these 
several  companies  of  the  "rights  and  privileges,"  and  "rights, 
powers,  and  privileges,"  of  the  Nashville  &  Chattanooga  Bail- 
way  Company,  to  confer  on  them  the  same  immunity  froqi 
taxation  that  had  been  granted  to  the  latter,  we  have  no 
doubt.  Are  these  terms,  fairly  construed,  broad  enough  to 
include  exemption?  It  is  admitted  that  they  are,  if  they  are 
to  have  the  usual  force  and  effect  accorded  to  them  by  lexi- 
et^^raphers  and  jurists  ot  other  states;  but,  as  hereinbefore 
stated,  it  is  assumed  that  the  meaning  of  the  term  "privilege" 
has  been  restricted  by  the  state  constitution,  and  that,  when 
employed  in  a  statute,  the  courts  must  presume  that  the  leg-  < 
idature  intended  to  restrict  its  meaning  within  the  limits  pre- 
scribed by  the  constitution. 

We  dissent  entirely  from  the  assumption  that  the  constitu- 
tion intended,  in  the  provision  of  that  instrument  quoted,  or 
any  part  thereof,  to  qualify  or  restrict  the  force  and  effect 
.  of  plain  English  words.     It  is  true  that  the  constitution  for- 
bids the  passage  of  laws  granting  rights,  privileges,  immuni- 
ties, or  exemptions  to  an  individual  or  individuals,  other  than 
such  as  may  be  by  the  same  law  extended  to  every  member 
of  the  community  who  can  bring  himself  within  its  provisions. 
Now  we  may,  for  the  sake  of  the  argument,  further  admit 
that  the  use  of  these  terms,  in  the  connection  in  which  they 
stand  in  the  clause  quoted,  indicates  that  a  different  meaning 
was  attached  to  each,  and  yet  it  does  not  follow  that  the 
framers  of  the  constitution  intended  to  give  a  constitutional 
definition  to  these  words,  and  thus,  by  a  constitutional  provis- 
ion, make  it  the  duty  of  the  court,  in  all  instances  in  which 
they  find  either  of  them  employed  in  a  statute,  to  construe  it 
as  meaning  the  same  as  it  does  in  the  clause  of  the  constitu- 
tion referred  to.    If  it  occurred  nowhere  else  in  that  instru- 
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ment  than  in  the  olanse  mentioned,  the  inference  drawn 
therefrom  would,  to  Bay  the  least,  be  a  violent  one.  Most 
words  possess  different  shades  of  meaning.  In  one  oonnec- 
tion  they  may  mean  one  thing,  and  in  another  and  different 
connection  another  and  quite  a  different  thing.  The  same 
word  is  often  used  with  distinctly  different  meanings  in  the 
same  statute;  and  yet  the  courts  give  to  it,  in  each  connec- 
tion in  which  it  is  employed,  the  meaning  which  the  legisla- 
tore  intended  it  to  have  in  that  particular  connection.  An 
illustration  of  this  is  found  in  th«  constitution  itself  in  the 
use  of  this  very  word  "privilege."  It  is  found  elsewhere  in 
that  instrument  than  in  the  eleventh  article.  It  frequently 
occurs  in  the  constitution,  and  is  so  used  as  to  involve  every 
shade  of  meaning  of  which  it  is,  according  to  lexicographers, 
susceptible.  Now,  if  the  framers  of  the  constitution  have 
thus  employed  it,  with  one  meaning  in  one  place,  and  with 
another  and  different  meaning  in  other  places,  what  be- 
comes of  the  hypothesis  that  its  meaning  has  been  consti- 
tutionally defined  by  the  eleventh  article?  It  must  fall  to 
the  ground.  And  this,  out  of  the  way,' we  are  at  liberty  to 
interpret  the  terms  "rights  and  privileges,"  as  defined  by 
judicial  and  lexical  authorities. 

Webster  says  that  privilege  is  a  right  or  immunity  not 
enjoyed  by  others — an  exemption  from  an  evil  or  burden; 
that  under  the  Boman  law  it  denoted  some  peculiar  benefit, 
some  right  or  advantage,  not  enjoyed  by  others,  etc.  Grabbe 
says  it  signifies  a  law  made  in  favor  of  an  individual.  It 
consists  of  some  positive  advantage,  exemption,  or  immunity. 
In  its  more  extended  sense  it  comprehends  every  prerogative, 
exemption,  and  immunity.  Abbott  defines  it  to  be  a  right  or 
immimity  by  way  of  exemption  from  the  general  law.  Bou- 
vier  defines  it  as  a  private  law  in  derogation  of  common  right. 
Paschal  says  it  is  a  special  right  belonging  to  an  individual 
or  class ;  properly  an  exemption  from  some  duty — an  imma« 
nity  from  some  general  burden  or  obligation.  Mr.  Justice 
Washington  says  that  an  exemption  from  taxes  is  embraced 
by  the  general  description  of  privileges.  And  in  State  v.  Betts, 
4  Zabriskie,  555-(i,  the  court  say :  "The  term  privilege  includes 
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in  its  ordinary  definition  an  exemption  from  sncfa  l)tirdens  as 
others  are  subjected  to,  as  the  privilege  of  being  exempt  from 
arrest  or  from  taxation." 

From  these  authorities  it  is  seen  that  a  privilege  is  an  ««• 
emption  and  an  exemption  is  a  privilege.  Did  the  legislature 
mean  by  this  language,  as  found  in  these  several  charters,  that 
it  should  be  construed  in  accordance  with  these  standard  au- 
thorities ?  On  this  question  we  are,  by  the  decision  in  Humphrey 
7.  Pegties,  16  Wall.  244,  relieved  of  all  doubt,  if  we  ever  enter> 
tained  any.  Here,  after  full  argumept,  the  court  held  that 
where  one  railroad  company  was  incorporated  .with  the 
"rights,  powers,  and  privileges"  of  another  and  pre-existing 
company,  that  the  new  company  acquired  an  exemption  from 
taxation  guarantied  to  the  former,  and  in  support  thereof 
say :  "AH  the  privileges,  as  weU  as  the  powers  and  rights  of 
the  prior  company,  were  granted  to  the  latter  company.  A 
more  important  or  more  comprehensive  privilege  than  a  per- 
petual immunity  from  taxation  can  scarcely  be  imagined.  It 
contains  the  essential  idea  of  a  peculiar  benefit  or  advantage 
of  a  special  exemption  from  a  burden  falling  on  others. " 

Humphrey  v.  Pegues  is  exactly  similar  to  the  case  under 
consideration,  and  is  conclusive,  unless  its  authority  has  been 
overthrown  or  weakened  by  subsequent  decisions  of  the  same 
court.  It  is  insisted  that  it  has  been  overruled  or  materially 
qualified  by  Morgan  v.  Louisiana,  93  U.  S.  217-228.  We  do 
not  concur  in  this  view.  The  questions  involved  in  the  two 
cases  were  very  different.  There  is  no  conflict  between  them. 
In  the  first  it  is  held  that  a  grant  to  one  railroad  company  of 
the  "powers,  rights,  and  privileges"  of  another  carried  to  the 
former  an  exemption  from  taxation  enjoyed  by  the  latter, 
while  in  the  second  case  it  was  decided  that  a  foreclosure 
sale  of  the  "property  and  franchises"  of  a  railroad  company 
did  not  vest  the  purchaser  with  an  immunity  from  taxes  pos- 
sessed by  the  company  whose  property  was  sold;  because, 
say  the  court,  the  "franchises"  of  a  railroad  ccnnpany  are  such 
as  "are  essential  to  the  operations  of  the  corporation;  posi- 
tive rights  or  privileges,  without  which  the  road  of  thedott- 
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panj  could  not  be  snocesafolly  vorked,"  and  tbat  "immnnit/ 
from  taxation  is  not  one  of  them." 

Nor  is  the  aaibority  of  Humphrey  y.  Peguea  in  the  least 
shaken  by  the  decision  in  BaUroad  Cases  t.  Gaines,  97  U.  S. 
€97,  711-712.  On  the  contrary,  there  is  in  this  last  case  a 
clear  recognition  of  the  principle  announced  in  the  former,  as 
the  language  of  the  chief  justice,  found  on  pages  711  and  712, 
vill  disclose.  He  says:  "In  Humphrey  t.  Pegtus  we  held 
that  the  grant  to  one  company  of  all  the  powers,  rights,  and 
privileges  of  another  carried  with  it  an  exemption;  but  in 
Morgan  t.  Louisiana,  that  such  an  exemption  did  not  pass  by 
sale  of  the  franchises  of  a  railroad  company.  *  •  *  * 
This  seems  to  us  conclusive  of  the  present  case.  The  grant 
here  was  not  of  all  the  rights  and  privileges  of  the  Nashville 
&  Chattanooga  Railroad  Company,  but  of  sueJi  as  were  neees. 
saryfor  the  purpose  of  making  and  wing  the  road,  or,  in  other 
words,  the  franchises  of  the  company,  which  do  not  include 
immunity  from  taxation."  Here  it  is  clearly  intimated  that 
the  court  recognized  the  authority  of  Humphrey  y.  Pegues, 
and  that  but  for  the  qualifying  words,  "of  such  as  were  nec- 
essary for  the  purpose  of  making  and  using  the  road,"  which 
distinguished  the  cases,  the  exemption  claimed  would  have 
passed.  These  three  cases  are  entirely  consistent,  and  may 
well  stand  together. 

Without  accumulating  authorities,  which  could  be  easily 
done,  it  will  suffice  for  us  to  say  that,  in  our  opinion,  the  leg< 
islature,  by  the  use  of  the  terms  "rights  and  privileges,"  as 
they  are  employed  in  the  several  statutes  before  us  for  con- 
struction, intended  to  vest  said  several  corporations  with  the 
privilege  of  exemption  from  taxation  for  the  period  of  20 
years  after  the  completion  of  their  respective  roads,  to  the 
same  extent  that  such  exemption  bad  been  granted  to  the 
Nashville  &  Chattanooga  Company;  that  this  conclusion  is 
sustained  by  lexicographers,  and  by  the  supreme  court  of  the 
United  States;  tbat  said  charters  are  contracts,  within  the 
meaning  of  the  federal  constitution,  the  obligations  of  which 
cannot  be  constitutionally  impaired  by  legislation  ox  judicial 


Digitized  by 


Google 


L.  ft  S.  B.  00.  V.  QAINES,  '  S81 

constrnction,  and  tbat  it  is  ova  daty,  eo  far  as  V0  can  legiti« 
mately,  to  protect  the  rights  secnred  hy  the  contracts. 

But  can  \re  do  this  by  injunction?  The  tax  demanded  is 
due,  in  part,  to  the  state,  and  by  the  act  of  March  21,  1878, 
it  is  provided  "that  in  all  cases  in  which  an  officer  charged 
by  law  with  the  collection  of  revenue  due  the  state  shall  in- 
stitute any  proceeding,  or  take  any  steps,  for  the  collection  of 
the  same,  alleged  or  claimed  to  be  due  by  said  officer  from 
any  citizen,  the  party  against  whom  the  proceeding  or  step  is 
taken  shall,  if  he  conceives  the  same  unjust  or  illegal,  or 
against  any  statute  or  clause  of  the  constitution  of  the  state, 
pay  the  same  under  protest,  and  upon  his  making  such  pay- 
ment  the  officer  or  collector  shall  pay  such  revenue  into  the 
state  treasury,  giving  notice  at  the  time  Of  payment  to  the 
comptroller  that  the  same  was  paid  under  protest,  and  the 
party  paying  said  revenue  may,  at  any  time  within  30  days 
after  making  said  payment,  and  not  longer  thereafter,  sue  the 
said  officer  having  collected  said  sum  for  the  recovery  thereof, 
and  the  same  may  be  tried  in  any  court  having  jurisdiction 
of  the  amount  and  parties;  and  if  it  is  determined  that  the 
same  was  wrongfully  collected  as  not  being  due,  *  *  for 
any  reason  going  to  the  merits  of  the  same,  the  court  trying 
the  case  may  certify  of  record  that  the  same  was  wrongfully 
paid  and  ought  to  be  refunded,  and  thereupon  the  comp- 
troller shall  issue  his  warrant  for  the  same,  which  shall  be 
paid  in  preference  to  other  claims  on  the  treasury."  The  act 
then  declares  "that  there  shall  be  no  other  remedy"  for  the 
wrongful  demand  and  collection  of  the  public  revenues,  and 
inhibits  the  issuance  of  injunctions,  supersedeas,  prohibitions, 
and  all  other  process  designed  to  hinder  or  delay  the  col- 
lection thereof. 

Now,  without  stopping  to  inquire  or  decide  how  far  this  act 
can  lawfully  restrain  this  court  from  interfering  to  enjoin  the 
collection  of  taxes  imposed  by  legislation  on  property  not 
previously  exempted  from  taxation,  we  have  no  hesitation  in 
holding  that  it  ought  not  to  be  construed,  in  a  case  like  this, 
io  paralyze  the  powers  of  this  court  as  they  existed  prior  to 
its  enactment.     To  give  to  it  such  force  would  be  to  permit 
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the  Btat©  efifectoally  to  legislate  to  impair  the  obligation  of  a 
contract  by  the  enactment  of  a  law  prohibiting  an  adequate 
remedy.  This  cannot  be  tolerated,  and  for  the  purposes  of 
this  case  we  will  proceed  as  if  the  statute  last  referred  to  had 
not  been  passed. 

It  is,  however,  the  general  rule,  independent  of  statntea 
like  the  foregoing,  not  to  interfere  by  injunction,  preliminary 
or  final,  to  prevent  the  collection  of  taxes  excessive  in  amount 
or  irregularly,  or  illegally  exacted.  But  this  rule,  sound  in 
itself,  ia  not  inexorable.  If  the  exaction  of  the  tax  is  uncon- 
stitutional, and  the  citizen  assessed  has  no  other  remedy,  or 
if  it  appears  that  the  enforcement  of  payment  of  the  tax 
demanded  will  occasion  irremediable  oppression,  the  clouding 
of  titles,  or  a  multiplicity  of  suits,  etc.,  an  injunction  may 
issue.  State  Railroad  Tax  Cases,  92  U.  S.  576-614.  Does 
this  case  come  within  any  of  these  exceptions?  The  statute 
under  which  it  is  claimed  we  have  already  declared  to  be  in 
contravention  of  the  federal  constitution.  The  demand  is  for 
taxes  from  property  "which  is,  by  contract,  exempt  from  that 
burden.  It  is  to  be  collected  as  well  for  the  several  counties 
and  incorporated  towns,  through  which  complainant's  roads 
run,  as  for  the  state.  The  amount  demanded  is  large — ^not 
less,  including  that  claimed  for  the  towns  and  counties,  than 
$40,000.  Its  payment  will  be  to  12  or  15  different  collectors* 
When  collected  it  will  go  into  the  state,  county,  and  municipal 
treasuries.     Once  paid  in,  it  could  be  reclaimed  only  by  suits. 

The  number  of  these  suits  (about  40)  would  have  neces- 
sarily to  correspond  with  the  number  of  collectors,  counties, 
and  towns  to  whom  the  payments  are  to  be  made.  They 
would  be  attended  with  delay  and  costs.  And  when  a  recovery 
was  had  it  would  be  for  the  sum  paid,  without  interest,  and 
without  compensation  for  labor  and  expenditures  incident  to 
the  prosecution  of  the  suits.  Complainant  would  be  exposed 
to  all  these  and  many  other  inconveniences  not  enumerated. 
Belief  obtained  with  such  sacrifices  is  entirely  inadequate. 
There  are  several  elements  of  equitable  cognizance  entering 
into  the  case  to  give  this  court  jurisdiction,  and  justice  de« 
mands  the  exercise  of  its  restraining  hand.    The  injunction 
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will  tlierefore  be  iasned  as  prayed  for.  If  in  this  w©  have 
eommitted  an  error,  the  error  can  be  easily  corrected  by  appeal. 
We  have  given  to  the  parties  the  benefit  of  onr  best  convictions, 
and  these  it  is  onr  duty  to  follow  nntil  the  coart  of  last  resort. 
Those  decrees  are  final,  shall  decide  otherwise. 


Tbb  TTntted  States  v.  Ahbsosb.* 
{(Xreuit  (hurt,  8.  D.  Ohi^    Hay,  1880.) 

L  Fedkbal  Jury  Act  of  Jckb  30,  1879 — Conbtbuction. — ^The  proyl*> 
ions  of  the  second  section  of  the  act  of  congress  of  June  30, 1879,  (first 
sesrion,  forty-sixth  oongreas,  e.  62,)  prescribing  the  mode  in  which 
jurors  in  the  federal  courts  shall  be  drawn,  is  mandatory;  with  thia 
qualification,  however:  that  an  honest  intenlion  to  conform  to  the 
statute  and  carry  out  its  provisions  in  good  faith  is  all  that  Is  t«- 
qulred. 

S,  Bahb — Samb — GRAin>  JuBT— Failubb  to  Put  Name  nr  Box. — ^Where 
B  grand  Jury  wag  drawn  under  the  provisions  of  this  act,  and  the  name 
of  one  of  the  jurors  who.assisted  in  finding  the  indictment  was  not 
put  into  the  box  by  any  competent  authority,  nor  drawn  from  it,  and 
.  tbere  was  no  imputation  that  such  name  appeared  in  the  venirt 
through  bad  faith,  Tield,  to  be  a  mere  irfegnlarity,  which  would  not 
vitiate  the  action  of  the  grand  Jury. 

Upon  demurrer  to  plea  in  abatement.  The  defendant  was 
indicted  for  presenting  a  false  claim  against  the  government. 
To  the  indictment  he  filed  a  plea  in  abatement,  setting  forth 
the  following  grounds  why  it  should  be  quasbed:  (1.)  Th« 
venire  for  the  grand  jurors  was  issued  from  the  circuit  court, 
whereas  the  application  for  the  same  was  addressed  to  the 
jndge  of  another  court  having  jurisdiction  thereof.  (2.)  The 
order  of  the  circuit  court  directing  the  venire  to  issue  recites 
that  such  order  was  made  upon  the  application  of  the  district 
attorney,  when  in  truth  no  such  application  was  made  to  said 
circuit  court.  (3.)  .The  box  troiA  which  the  names  of  said 
grand  jurors  were  drawn  did  not  contain,  at  the  time  of  said 

*Reportedby  Messrs.  Florien  Giauqueand  J.  0.  Harper,  of  the  Cincinnati 
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drawing,  the  Barnes  of  not  less  than  800  persons  possessing 
the  qnalifioations  of  jurors  as  prescribed  by  law.  (4.)  All 
of  said  grand  jurors,  so  drawn  as  aforesaid,  were  not  persons 
possessing  the  qualifications  of  jurors  as  prescribed  by  law. 
(5.)  WiUiam  G.  Stevenson,  drawn  as  one  of  said  grand 
jurors,  was  not  a  person  having  the  qualifications  of  an 
elector  and  citizen  of  the  southern  district  of  Ohio,  having 
deceased  before  the  said  drawing.  (6.)  Because  the  said 
venire  was  not  issued  and  signed  by  the  clerk  of  said  court, 
as  required  by  law  and  the  order  of  said  court,  and  that  his 
pretended  attestation  of  the  same  is  not  his  ofiQcial  act,  but 
was  done  by  some  one  other  than  said  clerk,  and  the  signa- 
ture of  his  name  is  not  genuine.  (7.)  All  of  said  grand  jury, 
so  drawn  as  aforesaid,  were  not  served  by  the  marshal  or  bis 
deputy,  as  prescribed  by  law.  (8.)  The  return  of  the  mar- 
shal indorsed  upon  said  venire,  that  personal  service  had 
been  made  on  all  of  the  "within-named  grand  jurors," 
(meaning  the  names  entered  in  the  body  of  said  venire,)  is  not 
true.  (9.)  William  0.  Stevenson,  one  of  the  grand  jurors  so 
returned  by  the  marshal  as  "personally  served,"  had  deceased 
before  the  issuing  of  said  venire.  (It).)  The  said  grand  jurora 
were  not  returned  so  as  to  be  most  favorable  to  an  impartial 
trial,  as  required  by  law.  (11.)  Said  grand  jurors  were  noi 
drawn  from  the  body  of  said  district,  but  were  drawn  solely 
from  counties  near  the  place  of  holding  said  court,  to  the 
prejudice  of  the  defendant.  (12.)  The  prosecution  of  said 
defendant  by  said  grand  jurors  was  not  commenced  and  pros- 
ecuted as  if  the  act  of  February  4,  1880,  dividing  the  south- 
em  district  of  Ohio  into  two  divisions,  had  not  been  passed,  as 
required  by  the  terms  of  said  act.  (13.)  William  Bisinger, 
who  acted  as  one  of  said  grand  jurors,  was  not  competent  ta 
act  as  such,  his  name  not  having  been  drawn  from  the  box, 
as  required  by  law,  and  being  thus  incompetent  did  partici- 
pate in  the  deliberations  of  said  grand  jury  contrary  to  law. 

To  this  plea  the  district' attorney  filed  a  general  demurrer. 

Channing  Richard$,  United  States  District  Attorney,  for 
plaintiff. 

Hoadly,  Johnson  it  Coltton,  for  defendant.' 
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Swaths,  G.  J.  It  is  proper  to  remark,  that  the  antborities 
npon  the  general  subject  as  to  bow  far  an  indicted  party  may 
go  behind  the  indictment,  as  regards  the  action  of  the  grand 
jury,  or  the  qnestions  he  may  raise,  or  the  objectioAS  he  may 
make,  or  what  objections,  if  sustained,  are  fatal,  or  what  are 
otherwise,  are  in  utter  confusion  upon  the  subject.* 

I  hare  examined  a  great  number  of  them,  and  undoubtedly 
it  may  be  said  that  they  are  in  a  state  of  thorough  conflict. 
In  a  large  number  of  well-considered  adjudicated  cases  it  is 
held  that  the  san^e  principles  are  to  be  applied.  In  this 
aspect  of  the  subject,  (i.  «.,  to  the  finding  of  the  indiotment,) 
inles  of  the  same  strictness  are  applied  as  to  the  indictmoit 
itself — that  everything  relating  to  the  subject  is  to  be  oonsid- 
ered  with  the  microscopic  eye  of  the  special  demurrer.  On 
the  other  hand,  the  authorities  are  equally  numerous,  and 
perhaps  equally  weighty,  as  to  the  sources  from  whence  they 
come,  to  the  effect  that  if  there  is  a  defective  grand  jury,  and 
the  indictment  is  found  by  such  grand  jury,  all  inquiry  is 
shnt  out,  and  the  party  must  go  to  trial,  if  the  indictment 
itself  be  properly  framed.  The  case  of  the  United  States  y. 
Reed,  12  Eott.  861,  lays  down  the  proposition,  and  maintains 
it  unanswerably,  that,  as  regards  all  criminal  proceedings  and 
jnrisprudence  in  the  courts  of  the  United  States,  the  courts 
of  the  United  States  are  in  no  wise  bound  by  state  laws  ojr 
state  practice  in  anything.  The  particular 'point,  however, 
under  consideration  and  decided  in  that  case,  was  that  the 
rules  of  evidence  did  not  apply,  and  are  to  be  disregarded  by 
the  courts  of  the  United  States;  i.  «.,  the  rules  laid  dowil  by 
the  state  authorities. 

It  is  provided,  by  the  act  of  congress  under  which  this  grand 
jniy  was  sworn,  that  certain  proceedings  were  to  be  had 
touching  the  summoning  of  the  grand  jury.  It  is  expressly 
provided  by  the  act  of  congress  that  the  clerk,  and  a  gentle* 
man  of  different  politics  and  established  character,  etc.,  should 
put  into  the  box  certain  names,  and  that  there  should  be 

The  antborltlM  are  collected  in  1  Wluul^on'i  Am.  Orim.  Law,  H  468 
tad  m,  ft  102.— f  Bar.    < 
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drawn  therefrom,  in  a  eertain  manner,  a  certain  number  to 
compose  the  grand  jury. 

Upon  fall  consideration  of  the  subject  I  feel  bound  to  hold 
that  this  provision  of  this  act  of  congress  was  not  directory, 
as  I  was  inclined  to  think  at  first;  and  I  think  no  sound  view 
of  the  subject  will  warrant  any  other  conclusion  than  that 
that  provision  is  mandatory,  and  I  think  it  is  the  duty  of 
every  court  of  the  United  States  to  regard  it  and  carry  it  out. 
But  with  this  qualification,  which  leads  me  to  say  that,  as 
regards  the  general  subject  to  which  I  have  adverted,  and 
the  authoritieB  in  relation  to  which  I  remarked  npon,  my 
conclusion  that  that  statute  is  mandatory,  and  must  be 
obeyed  as  to  the  substantial  provisions  in  summoniug  the 
grand  jurors,  as  well  as  the  petit  jurors,  and  that  they  be 
drawn  in  conformance  to  its  requirements,  I  think  the  venirt 
must  be  issued  in  conformity  to  its  requirements ;  I  think  the 
jurors  drawn,  whose  names  are  put  into  the  box,  and  who  are 
selected  and  summoned  to  serve  on  the  grand  jury,  must  have 
the  qualifications  prescribed  bylaw.  But,  on  the  other  hand, 
I  hold  that  the  principles  of  a  special  demurrer  are  not  to  be 
applied  in  such  eases ;  that  all  that  is  required  is  an  honest 
intention  to  conform  to  the  statute,  and  to  carry  out  its  pro- 
visions in  good  faith.  Beyond  that  I  think  the  statute  has 
no  efficacy;  beyond  that  I  think  it  may  be  held  to  be  merely 
directory.  I  think  that  any  irregularity  arising  from  motives 
other  than  those  of  an  evil  character — any  slight  irregularity, 
such  as  may  arise  in  any  case  in  spite  of  the  greatest  care 
and'  caution — is  not  fatal  to  the  indictment. 

Some  points  made  by  this  plea  struck  me  at  first  with  great 
force,  and  it  was  very  difficult  to  get  over  them ;  but,  upon  full 
reflection  and  looking  into  the  authorities,  it  is  sufficient  to 
Bay  that  most  of  them  come  within  the  category  of  the  mat- 
ters in  regard  to  which  the  law,  in  my  judgment,  is  clearly 
directory,  and  only  directory. 

The  point  that  gave  me  most  trouble  in  my  examination  of 
the  case,  and  caused  me  to  hesitate  for  two  or  three  days,  was 
the  fact  that  one  of  the  grand  jurors  named  in  the  venutt  was- 
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00^  put  into  ibf  Idox  by  anj  competent  Oiutbority  and  not 
djra\ni  from  it.  Bat  his  name  was  in  the  venire,  and  there  is 
no  impatation  that  it  was  put  there  in  bad  faith.  There  is 
no  light  thrown  upon  the  mibject  as  to  how,  or  why,  or  where* 
fore,  or  under  wb&t  oircomstanoes  it  was  pat  there.  His  name 
was  regularly  in  the  venire,  and  the  marshal  had  no  choice 
bni;  to  serve  him,  and  it  is  not  contended  that  he  had  not  the 
qualifications  required  by  law. 

He  assisted  in  finding  the  indictment,  and  it  is  before  the 
court.  Now,  I  think  that  this  fact  comes  within  the  category 
of  mere  irregularities,  which  will  not  be  permitted  to  vitiate 
the  entire  action  of  the  grand  jury,  and  I  therefore  say  that, 
so  far  as  that  point  is  concerned,  I  feel  warranted  in  overrul- 
ing it. 

But  I  wish  to  add,  in  this  connection,  that  the  proceedings 
of  the  grand  jury  are  wholly  ex  parte.    The  defendant  has  no 
right  to  be  present  himself  or  by  counsel ;  he  has  no  right  to 
send  witnesses  to  the  grand  jury,  and  the  grand  jury  cannot, 
without  committing  perjury,  disclose  anything  that  is  at  all 
material,  or  that  has  transpired  in  regard  to  this  case.   Doing 
80  woold  involve  the  crime  of  perjury.    The  district  attorney, 
if  he  be  in  possessiiMi  of  any  facts  in  that  connection,  cannot 
disclose  them  without  a  gross  breach  of  duty.     Whatever 
occurs,  then,  in  regard  to  the  constitution  of  the  grand  jury, 
is  really  a  matter  of  very  little  importance  to  the  defendant. 
It  is  fairly  to  be  supposed  that  if  one  grand  jury,  made  up  in 
good  faith,  has  found  an  iodictment,  another  grand  jury,  upon 
the  same  testimony,  would  find  another  indictment;  so  that 
the  only  benefit  resulting  to  the  defendant,  even  if  that  be  a 
beneficial  result,  would  be  a  delay  before  the  period  of  trial. 
I  therefore  regard  any  defect  in  the  organization,  sum- 
moning, and  empanelling,  and  the  proceedings  of  a  petit  and 
grand  jury,  in  a  very  different  light.     And  if,  in  this  case, 
there  were  a  petit  jury,  in  regard  to  any  of  whom  any  such 
defect  existed,  as  is  claimed  to  exist,  against  those  of  the 
grand  jury,  while  I  would  not  say  in  advance  what  my  judg- 
ment would  be,  I  feel  bound  to  say  that  I  should  regard  them 
as  having  a  very  different  amount  of  gravity  from  any  of  the 
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objections  that  have  been  insisted  upon  and  presented  by  ibis 
plea. 

Upon  all  the  facts,  as  they  are  disolosed,  the  whole  stmetare 
of  the  plea,  in  the  Lght  of  the  authorities,  must  fail;  and  the 
demurrer  will  be  sustained,  and  the  party  must  plead  to  the 
merits. 


Thb  Yalb  Lock  MAmrp'o  Oo.  v.  Thb  Scotiiji  Mnwur'a  Go. 

iOireuH  Omtrt,  D.  ConneeHeut.    June  29, 1880.) 

L  Bb-ibbub  Kg.  8,783— Rb-isbijk— Rev.  St.,  f  4916.— A  re-bsue  can  onlj 
be  granted  for  the  invention  which  fonned  the  aubject  of  the  origi- 
nal patent. 

2.  Same — Same — Samk. — The  Bpeciflcation  may  be  amended  bo  as  to  make 
it  more  clear  and  distinct ;  the  claim  may  be  modified  so  as  to  make 
it  more  conformable  to  the  exact  rights  of  the  patentee,  but  the  inven- 
tion must  be  the  same. 

Poteder  Oo.  t.  Poudtr  Works,  98  TJ.  B.  126,  followed. 

A  re-issue  is  valid  where  the  specification  describes  the  Invention 
as  consisting  of  two  separate  and  independent  features,  although  it 
was  described  in  the  original  specification  as  consisting  of  those  two 
features  in  combination. 

A  claim  in  a  re- issue  for  a  post-ofllce  box  with  a  metallic  door  and 
frames  is  void,  where  the  original  invention  was  described  as  a  series 
of  metallic  doors  and  door-frames,  with  a  series  of  wooden  pigeon- 
holes, forming  a  continuous  metalllo  fpnt. 

8.  Same — Sauk — DiscLAOiEit.— It  is  proper  to  disclaim  unlawful  (daims 
introduced  into  a  re-issue. 
ffBeiUff  V.  Morte,  15  How.  62. 
Behaiinger  v.  Guntlur,  16  O.  G.  906. 

Frederic  H.  BelU  and  Causten  Broume,  for  plaintiff. 

Charles  R.  IngersoU,  for  defendant. 

Shiphak,  D.  J.  This  is  a  bill  in  equity,  based  upon  the 
alleged  infringement  of  re-issued  letters  patent,  No.  8,788, 
dated  July  1, 1879,  which  was  issued  to  the  plaintiff  as  as- 
signee of  Silas  N.  Brooks,  administrator  of  Linus  Tale,  Jr., 
for  an  improvement  in  post-ofBee  boxes.    The  original  pat> 
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ent  vas  issued  to  said  Brooks  on  September  19,  1871,  and 
has  been  re-issued  three  times. 

The  post-office  boxes  "which  were  in  nse  before  the  date  of 
the  invention  were  either  a  series  of  wooden  pigeon-holes,  each 
box  having  a  permanent  glass  front,  or  a  series  of  wooden 
pigeon-holes,  each  box  having  a  wooden  door  in  front,  fnr- 
nisbed  with  a  lock  and  key.  ,  The  contents  of  the  first-named 
kind  were  inaccessible  to  the  lessee  of  the  box  antil  he  was 
vaited  upon  by  a  clerk.  The  latter  kind  was  not  eoonom- 
ical  of  space,  and  was  not  considered  safe. 

In  May,  1867,  General  William  L.  Bart,  then  postmaster  of 
Boston,  conceived  the  idea  of  a  series  of  wooden  boxes,  fin- 
ished with  metallic  doors  and  frames  for  each  box,  with  the 
rest  of  the  wooden  front  covered  or  veneered  with  a  contiun- 
ous  metal  casting.  He  caused  a  plan  to  be  prepared  of  a 
box  in  the  Boston  post-office,  which  plan  clearly  showed  his 
idea.  A  easting  of  the  metallic  front  was  made  from  this 
plan,  and  was  delivered  to  General  Burt,  and  was  sent  to  the 
plaintiff  to  be  filled  with  doors  and  locks.  This  continuous 
metallic  frame,  or  front,  was  discarded  on  account  of  its 
actual  or  supposed  impracticability,  and  in  its  stead  Mr. 
Tale  invented  the  improved  box  front  for  a  series  of  boxes, 
which  was  subsequently  patented  by  his  administrator,  and 
with  which  the  Boston  post-office  was  supplied.  So'  far  as  is 
disclosed  by  the  evidence,  the  Burt  box  frame  was  never  used 
in  a  post-office,  and  was  merely  experimental.  It  originated 
the  invention,  bat  there  is  no  evidence  which  can  justify  a 
finding  that  Burt  was  the  inventor. 

The  invention  is  thus  described  in  the  original  patent: 
"This  invention  relates  to  an  improvement  in  the  construc- 
tion of  the  fronts  of  post-office  boxes,  and  consists  in  making 
said  fronts,  including  the  doors  and  box  frames,  of  metal, 
and  in  securing  the  frames  to  the  wooden  pigeon-holes  by 
rivets,  connecting  the  frames  with  each  other  at  top,  bot- 
tom, and  sides.  The  body  of  these  boxes  is  to  be  made  of 
wood,  in  the  usual  manner,  namely,  a  series  of  pigeon-holes ; 
bat  the  front  of  the  box  and  the  door  frame  are  made  of  iron 
or  other  suitable  metal.    Each  door  frame  or  box  front  is  so 
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made  that  it  aids  in  oovering  the  edge  of  the  vooden  parti- 
tions or  pigeon-bcdes,  and  is  connected  with  the  other  frames 
above,  below,  and  on  each  side  of  it,  in  such  manner  that  the 
frames  make  a  oontinuoos  frontage,  no  part  of  which  can  b« 
removed  (from  the  oatside)  without  pulling  down  other  parts 
and  breaking  the  wood-work,  so  that  a  surreptitious  removal 
of  the  front  of  any  box,  in  order  to  get  possession  of  its  con- 
tents, is  practically  impossible.  Each  frame,  made  as  befors 
stated  of  metal,  has  all  around  it  a  flange  aa,  which  protects 
the  outside  of  the  wood-work.  The  sides  of  the  frame,  66, 
enter  and  fit  closely  against  the  wood  forming  the  pigeon- 
holes, and  may  be  continuous,  or  notched  out  at  intervals, 
and  each  frame  has  attached  to  it  one  leaf  of  two  or  more 
hinges,  ee.  The  door  is  of  iron,  solid  at  the  top,  where  the  lock, 
d,  is  attached,  and  having  an  opening,  e,  below,  in  which  a 
plate  of  glass  is  secured.  I  prefer  to  locate  rods,  ff,  behind 
the  plate,  to  prevent  the  introduction  of  a  hand  if  the  glass  be 
broken,  and  so  to  form  th^  door  that  when  shut  it  enters 
within  the  frame,  (see  gg,)  so  that  it  catmot  be  lifted  from  its 
hinges.  When  the  frames  are  all  in  place,  each  frame  is 
riveted  through  the  wood-work  to  its  four  neighbors,  (see  hh^ 
figure  2,)  and  thus  a  continuous  iron  frontage  is  formed.  Each 
door  has  a  small  spring  bolt,  i,  and  a  lock,  d,  attached  to  it, 
the  two  operating  together  and  forming,  in  the  hands  of  the 
postmaster,  a  perfect  safeguard  against  all  entrance  to  the 
box  by  means  of  the  key,  and  is  more  particularly  set  forth 
in  my  application  for  a  patent  therefor  made  equal  date  with 
this." 

The  claims  of  the  original  patent  were  as  follows : 
"1.  The  combination  of  several  box  frames  with  each 
other,  and  with  pigeon-holes,  as  described,  by  means  of  rivets 
passing  through  the  frames,  and  the  wood-work  entering  be- 
tween said  frames,  the  combination  being  substantially  as 
described.  2.  The  above,  in  combination  with  the  flanges, 
making  part  of  the  frames,  and  protecting  and  enclosing  the 
exterior  of  the  wood-work,  substantially  as  set  forth." 

From  the  history  of  the  art,  and  the  language  of  the  speci- 
fication, it  appears  that  the  invention  consisted  in  a  tier  or 
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series  of  metallic  doors  and  metallic  door  frames,  in  combina- 
tion  with  a  series  of  wooden  pigeon-holes,  tdt  post-office  boxes; 
said  serier  of  door  frames  being  so  constructed  with  relation 
to  the  woodwork,  and  so  connected  with  each  other,  that  the 
frames  make  a  continuous  frontage,  no  part  of  which  can  be 
removed  on  the  outside  without  pulling  down  other  parts  and 
breaking  the  wood-work.  The  described  method  by  which 
the  frames  were  fastened  to  the  wood-work,  and  were  con- 
nected with  each  other,  was  by  fitting  the  sides  of  the  frames, 
provided  with  ears  or.  legs,  closely  against  the  inside  of  the 
pigeon-holes,  and  by  riveting  each  frame  through  the  ears 
within  the  pigeon-holes  to  the  wood- work  and  to  the  four 
neighboring,  frames.  The  claims  follow  the  specification  in 
making  this  method  of  construction  a  necessary  part  of  the 
invention. 

The  history  of  the  art  shows  that  the  actual  invention  was 
broader  than  the  patent.  The  invention  was  not  simply  an 
improvement  in  metallic  fronts,  but  Yale  was  the  first  inventor 
of  a  practicable  metallic  front.  By  the  patent,  his  inven- 
tion was  limited  to  a  particular  method  of  construction,  or  its 
equivalent,  viz. :  The  frames  must  be  riveted  to  each  other 
through  the  wood- work,  so  that,  if  a  rival  simply  riveted  or  f  a#- 
ened  the  frames  to  the  wood- work,  without  fastening  them  to 
each  other,  (the  fianges  of  the  frames  being  sufficiently  wide  to 
cover  the  wood-work,  and  in  sufficiently  close  juxtaposition  to 
repel  entrance  to  the  box  from  the  outside,)  the  principle  of  the 
invention  would  be  preserved,  and  its  substantial  advantages 
would  be  retained  by  a  very  simple  modification  of  the  pat- 
ented device.  Instead  of  a  single  rivet,  uniting  the  adjoining 
frames  to  each  other,  one  or  two  rivets  could  be  used,  which 
should  fasten  the  frame  to  the  wood-work  either  from  the  inside 
or  outside  of  the  frames ;  and  although  the  structure  could  be 
more  easily  broken,  yet  practically  the  frames  would  be  so  con. 
nected  to  each  other  by  close  juxtaposition  and  tightly-fitting 
joints  that  the  substantial  adva^tages  of  the  invention  would 
be  retained. 

A  re-issne  was,  therefore,  desirable,  and  it  was  important 
to  so  enlarge  the  specification  by  amendment  as  to  describe 
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an  inTention  of  broader  scope  than  that  specified  in  the  orig' 
'inal  patent,  if  sac])  amendment  ooold  be  made  vithout  inyal- 
idating  the  re-issne  by  the  introdnotion  of  new  matter.  In 
(be  last  re-isBue  the  invention  is  described  as  follows : 

"This  invention  consists  in  an  improvement  in  the  con- 
■traction  of  post-office  boxes,  and  its  chief  feature  is  the  com- 
bination of  a  tier  of  pigeon-holes,  made  of  wood,  with  a  con- 
tinuous frontage  of  metal,  such  frontage  consisting  of  doom 
and  their  frames,  which  latter  cover  the  ends  of  the  boards 
which  form  the  pigeon-holes.  A  series  of  wooden  pigeon- 
holes, open  at  the  rear,  and  covered  at  the  front  or  on  the 
outside  by  a  permanent  glass  front,  is  very  old,  and  such  a 
series  was  used  for  post-office  boxes  and  in  hotels  as  a  recep- 
tacle for  keys,  cards,  letters,  etc.  There  has  also  Ibeen  in  ose 
a  series  of  wooden  pigeon-holes,  each  provided  at  one  end 
with  a  door,  as  described  in  the  patent  granted  to  Jacob  H. 
Beidler,  May  28, 1866,  but  in  this  patent  the  door  is  described 
as  hinged  to  the  wood,  and  the  construction  is,  consequently, 
insecure,  as  an  ordinary  pocket-knife  or  small  chisel  will, 
even  in  inexperienced  hands,  suffice  to  cat  away  the  wood  or 
pry  ofF  the  door,  so  that  the  boxes  may  be  entered. 
^"Pigeon-boles  made  of  iron  or  other  metal  are  difficult  to 
construct,  and  very  costly;  but  such  pigeon-holes,  each  pro- 
Tided  with  an  ordinary  metal  door,  would  be  sufficiently  secure. 
8uch  a  degree  of  security,  at  comparatively  a  low  cost,  is 
attained  by  covering  the  front  of  a  series  of  wooden  pigeon- 
holes with  a  continuous  metallic  frontage — that  is,  a  frontage 
which  presents  a  continuous  surface  of  metal ;  or,  in  other 
words,  a  surface  which  covers  the  ends  of  the  wooden  pigeon- 
holes in  such  a  manner  that  those  portions  of  the  wood  to 
which  the  metallic  frames  are  attached  cannot  be  attacked 
when  the  doors  making  part  of  the  frontage  are  closed.  In 
constructing  Yale's  invention  the  body  of  the  boxes,  or  the 
series  of  pigeon-holes,  is  to  be  made  of  wood,  in  any  usual 
manner,  and  the  fronts  thereof,  viz.,  the  doors  and  their 
frames,  are  to  be  made  of  iron  or  other  suitable  metaL 

"Each  door  frame  is  of  such  size  that  it  aids  in  covering 
the  ends  of  the  wooden  partitions  that  form  the  pigeon-holea 
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to  wMch  it  is:  applied;  and  these  frames  (see  figure  1)  are  of 
such  size  and  shape  that,  where  a  series  of  them  are  oom- 
bined  with  a  series  of  pigeon-holes,  they  cover  the  whole  of 
the  ends  of  the  wood. 

"Bach  door  frame  is  a  plate  of  metal,  aa,  which,  when  in 
place,  overlaps  a  part  of  the  ends  of  the  wood-work  surround- 
ing the  pigeon-hole,  the  outside  of  the  frame  enclosing  a 
greater  area  than  the  orifice  of  the  pigeon-hole,  and  each 
frame  has  an  ear,  bb,  which  enters  the  pigeon-hole ;  but  this 
ear  ma;  be  oontinaoas,  or  notched  out  at  intervals.  The 
door  is  of  iron,  or  other  metal,  solid  at  top,  and  having  an 
opening,  e,  below,  in  which  a  plate  of  glass  is  secured,  and  is 
hinged  to  the  frame  as  at  ee.  It  is  preferable  to  locate  rods, 
ff,  behind  the  plate,  so  as  to  prevent  the  introduction  of  a  hand 
if  the  glass  be  broken,  and  so  to  form  and  hinge  the  door  that 
when  shut  it  enters  within  the  frame,  so  that  it  cannot  be 
lifted  from  its  hinges  when  shut.  • 

"When  the  frames  are  all  in  place  each  frame  is  riveted  or 
bolted  to  the  wood-work,  to  fasten  it  thereto,  and  is  also  riv- 
eted or  bolted  to  its  four  neighbors  to  secure  the  frames  to 
each  other.  See  hh,  figure  2.  Thus,  each  frame  is  secured 
to  the  wood-work,  so  that  it  cannot  be  removed  till  the  rivet 
or  the  wood-work  is  cut  away  or  broken. 

"When  all  the  frames  are  in  place  a  continuous  metallic 
frontage,  protecting  the  wood-work,  is  presented  upon  the 
outside  of  the  series  of  boxes — that  is,  the  side  where  the 
public  can  approach  the  boxes. 

"Each  door  has  a  lock  attached  to  it,  the  bolt  of  which  is 
actuated  through  the  intervention  of  an  arm,  k,  in  the  man- 
ner and  for  the  purposes  set  forth  in  a  patent  granted  for  the 
invention  of  Linns  Yale,  Jr.,  on  the  twenty-fourth  day  of  Oo- 
tober,  1871— No.  120,177. 

"An  iron  door  in  an  iron  frame  is  not  claimed  as  of  Tale's 
invention,  as  such  doors  have  been  nsed  in  safe  vaults  and 
for  furnaces." 

It  will  be  seen  that  the  specification  of  the  re-issne  makes 
the  invention  to  consist  of  two  parts :  First,  a  metallic  front- 
age of  doors  and  their  frames,  the  latter  covering  the  ends  of 
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the  boards  vbich  form  the  pigeon-holes;  and,  Becond,  the 
riveting  or  bolting  of  each  frame  to  its  fonr  neighbors,  to 
Beoure  the  frames  to  each  other. 

The  important  question  in  the  case  is  whether  this  specifi- 
-oation  enlarges  the  invention  by  the  introduction  of  new' mat- 
ter, and  the  re-issue  is  therefore  rendered  void.  The  re-issue 
describes  the  invention  in  broader  terms  than  were  used  in 
the  original  specification  or  in  the  original  claims,  and, 
therefore,  putting  a  narrow  construction  upon  the  words 
"applied  for,"  the  re-issue  describes  a  broader  invention  than 
was  originally  applied  for,  because  the  claims  and  specifica- 
tion were  harmonious;  but  it  describes  the  invention  which 
the  history  of  the  art  and  the  patent  shows  should  have  been 
applied  for,  and  the  same  invention  which,  aided  by  the  light 
which  is  thrown  upon  the  original  patent  by  the  knowledge 
of  the  state  of  the  art,  we  can  see  formed  the  subject  of  the 
original  specification,  but  was  there  cramped  within  too  nar- 
row bounds.  There  is  more  matter  in  the  re-issue  than  was 
contained  in  the  original,  and  it  is  matter  which  presents  the 
invention  as  consisting  of  two  separate  and  independent  feat- 
ures, whereas,  by  the  original,  it  was  presented  as  consisting 
of  those  two  features  in  combination;  but  the  original  im- 
perfectly described  the  invention  which  was  really  made, 
though  it  correctly  described  the  invention  which  was  em- 
braced in  the  claim.  Is  such  matter  new  matter  within  the 
meaning  of  the  statute  ? 

The  principles  by  which  this  question  is  to  be  decided  have 
been  laid  down  in  a  recent  decision  of  the  supreme  court  as 
follows : 

"These  re-issues,  being  granted  in  1872,  were  subject  to  the 
law  as  it  then  stood,  being  the  act  of  July  8,  1870,  the  fifty- 
third  section  of  which  (reproduced  in  section  4916  of  the  Re- 
vised Statutes)  relates  to  the  matter  in  question.  It  seems  to 
Qs  impossible  to  read  this  section  carefully  without  coming 
to  the  conclusion  that  a  re-issue  can  only  be  granted  for  the 
same  invention  which  formed  the  subject  of  the  original 
patent  of  which  it  is  a  re-issue.  The  express  words  of  the 
act  are  'a  new  patent  for  the  same  invention;'  and  these 
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words  are  copied  from  the  act  of  1836,  whicli  in  this  respect 
vas  substantially  the  same  as  the  act  of  1870.  The  specifi- 
cation may  be  amended  so  as  to  make  it  more  clear  and  dis- 
tinct ;  the  claim  may  be  modified  so  as  to  make  it  more  con- 
formable to  the  exact  rights  of  the  patentee,  bat  the  invention 
most  be  the  same.  So  particular  is  the  law  on  this  subject 
that  it  is  declared  that  <no  new  matter  shall  be  introduced 
into  the  specification.'  This  prohibition  is  general,  relating 
to  all  patents;  and  by  <new  matter'  we  suppose  to  be  meant 
new  substantive  matter,  such  as  would  have  the  effect  of 
changing  the  invention,  or  of  introducing  what  might  be  the 
subject  of  another  application  for  a  patent. 

"The  danger  to  be  provided  against  was  the  temptation  to 
amend  a  patent  so  as  to  cover  improvements  which  might 
have  come  into  use,  or  might  have  been  invented  by  others, 
after  its  issue.  The  legislature  was  willing  to  concede  to  the 
patentee  the  right  to  amend  his  specification  so  as  fully  to 
describe  and  claim  the  very  invention  attempted  to  be  secured 
by  the  original  patent,  and  which  was  not  fully  secured 
thereby  in  consequence  of  inadvertence,  accident,  or  mis- 
take, but  was  not  willing  to  give  him  the  right  to  patch  up 
his  patent  by  the  addition  of  other  inventions,  which,  though 
they  might  be  his,  had  not  been  applied  for  by  him,  or,  if  ap- 
plied for,  had  been  abandoned  or  waived,  for  such  inven- 
tions he  is  required  to  make  a  new  application,  subject  to 
such  rights  as  the  public  and  other  inventors  may  have  ac- 
quired in  the  meantime."  The  court  also  quote  with  apparent 
approbation  the  remarks  of  Mr.  Justice  Grier,  in  Goodyear  v. 
Day,  partially  reported  in  2  Wall.  Jr.  283.  Goodyear's  pat- 
ent of  1844  claimed  only  the  process  of  vulcanizing  India 
rubber,  and  inadvertently  omitted  to  claim  the  exclusive  use 
of  the  product.  In  1849  it  was  surrendered,  and  two  new 
patents  were  issued,  one  for  the  process,  and  the  other  for  the 
composition.  The  validity  of  these  re-issues  came  before 
Judge  Grier.  He  decided  that  both  patents  were  for  the  same 
invention,  and,  in  reply  to  the  objection  that  the  latter  patent 
claimed  more  than  the  original,  he  said:  "If  the  latter  patent 
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is  for  precisely  the  same  invention,  art,  or  discovery  as  that 
described  in  the  first,  the  objection  that  it  claims  more  is  a 
mistake  of  fact.  If  the  last  patent  differs  from  the  first  only 
in  stating  more  clearly  and  definitely  the  real  principles  of 
the  invention,  so  that  those  who  wish  to  pirate  it  may  not 
be  allowed  to  escape  with  impunity  through  the  imperfection 
of  the  language  used  in  the  first,  there  has  arisen  one  of  the 
cases  for  which  it  was  the  intention  of  the  act  of  congress  to 
provide,  and  the  objection  is  worthless  in  point  of  law. "  Poid- 
der  Co.  v.  Potvder  Works,  98  U.  S.  136. 

I  understand  that  the  supreme  court,  in  the  case  cited,  and 
in  other  cases,  intend  to  declare  that  in  a  re-issue  the  same, 
and  only  the  same,  invention  which  was  attempted  to  be 
secured  in  the  original  patent,  but  which  was  there  imper- 
fectly stated,  and  was  not  fully  secured  through  inadvertence, 
accident,  or  mistake,  can  be  restated  so  that  the  principles 
or  details  of  the  invention  may  be  presented  clearly  and 
accurately;  but  that  other  inventions  of  the  patentee,  or 
modifications  of  the  patented  invention,  which  had  not  been 
attempted  to  be  secured,  or  had' not  been  applied  for,  cannot 
be  embraced  in  a  re-issue^  but  must  be  the  subject  of  a  new 
application;  and  that  "courts  should  regard  with  jealousy 
and  disfavor  any  attempt  to  enlarge  the  scope  of  an  applica- 
tion once  filed,  or  of  a  patent  once  granted,  the  effect  of 
which  would  be  to  enable  the  patentee  to  appropriate  other 
inventions  made  prior  to  such  alteration."  Railway  Co.  v. 
SayUt,  97  U.  S.  554. 

But  if  the  patentee  has  made  a  palpable  mistake,  and  has 
limited  his  real  invention  by  a  misstatement  of  its  principles, 
so  that  he  is  about  to  lose  the  fruit  of  his  labor,  he  should  be 
permitted  to  restate,  and,  if  need  be,  enlarge  his  specification 
so  as  to  include  the  same  invention  which  was  plainly  the 
subject  of,  but  was  not  fully  secured  by,  the  original  patent; 
although,  literally,  the  enlarged  invention  is  one  which  he 
did  not  apply  for  in  his  original  specification,  because  that 
specification,  by  a  misstatement  of  his  actual  invention, 
applied  for  a  narrower  patent  than  he  was  entitled  to  have. 
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As  thas  explained  there  is  no  snbsiantive  new  matter  in  the 
re-issned  specification.  The  claims  of  the  re-issued  patent 
are  as  follows : 

Firtt.  The  combination,  substantially  as  specified,  of  a 
series  of  metallic  door  frames  and  doors,  with  a  series  of 
wooden  pigeon-holes,  whereby  s  series  of  post-ofElce  boxes 
with  a  continaons  metallic  frontage  is  formed. 

Second.  The  combination,  substantially  as  described,  of  a 
series  of  wooden  pigeon-holes  with  a  series  of  metallic  door 
frames  and  doors,  and  with  rivets  or  bolts  which  attach  the 
frames  to  the  wood-work,  whereby  a  continuous  metallio 
frontage,  secured  to  the  wood- work  of  pigeon-holes,  is  obtained. 

Third.  The  combination,  substantially  as  described,  of  a 
series  of  wooden  pigeon-holes  with  a  series  of  metallic  door 
frames  and  doors,  and-  with  rivets  or  bolts ,  which  attach  the 
frames  both  to  the  wood-work  and  to  «ach  other,  the  combi- 
nation being  substantially  such  as  described. 

Fourth.  The  combination  of  a  metallic  door  with  a  glass 
panel,  and  with  a  home  to  which  the  door  is  hinged,  said 
frame  being  so  constructed  as  to  cover  a  part  of  the  ends  of 
the  wooden  partition,  forming  pigeon-holes,  and  being  applied 
thereto,  the  combination  being  substantially  as  specified. 

Fifth.  The  combination  of  a  post-office  box  or  pigeon-hole, 
open  at  the  rear,  with  a  metallic  frame  and  door  to  protect 
the  front  end  of  it. 

The  fourth  and  fifth  claims  are  admitted  to  be  for  a  single 
box,  and  not  to  be  for  a  series  of  the  elements.  They  are,  in  my 
opinion,  void.  The  invention  was  not,  in  fact,  for  a  post-office 
box  with  a  metallic  door  and  frames.  It  was  for  a  series  of 
metallic  doors  and  door  frames,  with  a  series  of  wooden  pig- 
eon-holes, said  frames  forming  a  continuous  metallic  front. 
The  scope  and  object  of  the  invention,  was  to  provide  a  safe 
and  economical  set  of  boxes;  and,  although  it  is  necessary  to 
make  one  box  before  a  series  can  be  made,  each  box  was  de- 
scribed and  was  made  solely  with  relation  to  a  tier  or  series 
of  boxes ;  and,  if  a  single  box  was  Yale's  invention,  it  would 
be  in  violation  of  the  principles  which  have  been  quoted  to 
inclu^  it  in  the  re-issue.     The  first  claim  is  for  a  series  of 
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metallic  doorB  and  metallio  door  framed,  with  a  series  of 
wooden  pigeon-holes,  forming  a  continuous  metaUio  frontage, 
SHbstantially  as  described,  frames  and  wood-work  being  fast- 
ened together  in  some  suitable  manner. 

The  second  claim  contains  the  limitation  that  the  means 
of  securing  frames  to  wood-work  is  by  rivets  or  bolts.  The 
third  claim  contains  the  limitations  of  the  first  claim  of  the 
original  patent,  and  is  not  alleged  to  have  been  infringed. 

As  thus  construed  there  is  no  question  in  regard  to  the 
infringement  of  the  first  and  second  claims.  The  defendant's 
boxes  are  a  series  of  separate  and  complete  wooden  boxes 
with  metallic  doors  and  metallic  door  frames;  the  flanges  of 
the  door  frames  being  so  wide  that  a  continuous  metallic  front- 
age is  formed,  and  the  frames  being  closely  fastened  to  the 
front  and  sides  of  the  wood- work.  When  arranged  in  a  series 
the  boxes  are  secured  to  each  other  in  this  way.  Each  box  is 
provided  on  both  sides  with  vertical  grooves,  and  on  the  top 
and  bottom  with  transverse  grooves.  When  the  boxes  are 
placed  in  position,  i.  «.,  side  by  side  and  one  above  another, 
wooden  pins  are  placed  in  these  grooves,  and  thus  the  boxes 
are  keyed  or  fastened  together.  The  unlawful  claims  intro- 
duced into  the  re-issue  it  is  proper  to  disclaim.  O'lieiliy  v. 
Morse,  16  How.  62 ;  SchiUinger  v.  Gunther,  16  O.  G.  906. 

Let  there  be  an  interlocutoty  decree  for  an  injunction,  and 
for  an  account  of  profits  and  damages,  as  respects  the  first 
and  second  claims  of  the  patent,  but  without  costs. 


Stsau  8tomk-Gutteb  Co.  v.  Windsob  MAMUv'a  Go.  and 

others. 

{Oireuit  Cottrt,  D.  Vermont.    ,  1880.) 

1.  CoKTBicPT— Rbv.  St.  4  726.— The  meddling  with  property,  oonstract- 
ively  attached,  does  not  constitute  a  contempt  under  section  725  of 
the  Revifiud  Statutes. 

In  Equity,  at  Chambers.  ^ 
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Prout  d  Walker,  ten  motion. 
E.  J.  Phelpt  and  J.  B.  Phelpg,  contra. 
Wheeleb,  D.  J.    This  is  a  motion  for  an  attachment  for 
contempt.     The  plaintiff,  at  the  October  term,  1870,  ob- 
tained 'a  decree  against  the  Windsor  Mannfacturing  Gom« 
panj,  of  vhich  Ebenezer  6.  Lamson  is  president,  and  East- 
man E.  Lamaon  is  clerk  and  treasurer,  and  against  Ebenezer 
G.  Lamson,  for  an  account-  of  profits  of  infringement  of  a 
patent,  and  immediately  afterwards  applied  to  the  court  hj 
petition,  setting  forth  in  sabstanee  that  the  defendants  were 
about  to  dispose  of  their  property,  "and  that  unless  they  can 
by  writ  of  sequestration  fix  a  lien"  thereon,  said  litigation 
will  be  wholly  fmitless,  "and  prayed  for  a  writ  of  sequestra- 
tion for  the  purpose  aforesaid^"  whereupon  a  writ  was  or- 
dered to  issue,  and  did  issue,  directed  to  the  marshal,  com- 
manding him  to  take,   attach,  and  sequester  the  goods, 
chattels,  and  estate  of  the  defendants,  to  the  value  of  $40,- 
000,  and  detain  and   keep  the  same  under  sequestration, 
•ecording  to  law,  to  respond  to  the  final  decree  which  might 
be  made  is  the  cause,  which  the  marshal  served,  as  appears 
by  his  return,  by  attaching  real  estate-  and  machinery,  which, 
by  the  laws  of  Vermont,  may  be  attached  by  lodging  copies 
in  the  town  clerk's  ofQoe,  and  lodged  copies  in  the  town 
clerk's  offiae  of  the  town  of  Windsor,  where  the  property  was 
situated,  according  to  the  laws  of  Vermont.     It  does  not 
appear  that  the  marshal  took  any  other  possession  of  the 
property.     Final  decree  has  been  rendered  for  the  recovery 
of  profits  to  a  large  amount,  and  special  execution  issued 
thereupon,  and  the  personal  property  is  not  to  be  found,  and 
the  real  estate  has  been  conveyed  and  levied  upon,  and  it  is 
alleged  that  the  personal  property  has  been  sold  by  the  peti> 
tioner,  Lovell,  and  the  real  estate  levied  upon  by  an  officer, 
npon  execution  instigated  by  the  Lamsons.    This  meddling 
with  the  property  is  the  contempt  charged. 

It  is  obvious  that  these  proceedings  were  intended  to  merely 
create  a  lien  upon  the  property.  A  sequestration,  as  known 
to  eonrts  of  equity  by  the  common  law  of  their  jurisdiction  and 
procednxe,  was  had  for  the  purpose  of  compelling  obedience 
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to  the  orders  and  decrees  of  the  court,  and  not  for  the  pur- 
pose of  satisfying  the  judgments  of  the  court. 

The  property  was  taken  and  held,  as  the  body  might  be 
taken  and  held,  until  performance  of  the  order,  and  then  the 
property  or  the  avails  of  it  went  back  to  the  owner.  The 
avails  might  be  appropriated  to  making  good  the  wrong  to 
the  party  done  by  the  disobedience,  as  a  mode  of  punishment, 
but  that  only  by  the  special  order  of  the  court,  not  by  levy 
and  sale,  as  an  execution  is  levied  upon  property. 

Here  was  no  order  or  decree  binding  the  defendants,  at 
that  time,  to  do  anything.  There  was  to  be  a  decree,  bat 
none  was  perfected.  Neither  the  body  nor  property  could  be 
taken  to  compel  obedience,  for  there  was  nothing  to  be 
obeyed.  The  most  that  could  be  had  was  a  lien  for  seouritj 
merely,  like  an  attachment  or  mesne  prooess,  such  as  is  in 
use  in  Vermont  and  other  New  England  states.  So  the  writ 
ran  to  attach  the  property,  and  the  marshal  returned  that  he 
attached  it,  and  he  did  not  say  that  he  did  any  more  than  to 
attach  it;  that  is,  he  created  a  lien  upon  it,  such  as  an 
attachment  such  as  he  made  would  create  if  made  upon  well- 
founded  process. 

The  language  of  the  writ  was  broad  enough  to  cover  an 
actual  seizure  and  detention  of  the  property  by  him,  and  had 
it  been  served  in  that  manner  he,  and  after  hinw  those  who 
received  possession  of  his  property  from  him,  would  have  it 
now  ready  to  be  dealt  with ;  or,  if  he  or  they  had  been  dis- 
turbed in  such  actual  possession  of  the  property,  a  different 
question  on  a  motion  like  this  would  have  been  presented. 
The  Uen  he  attempted  to  create,  and  which  he  did  create,  if 
any,  was  merely  constructive,  arising  by  force  of  law  out  'of 
the  fact  of  the  lodgment  of  the  copies  in  the  town  clerk's 
ofGlce,  and  not  out  of  his  personal  presence  as  an  officer  of 
the  law  where  the  property  was,  exercising  control  over  it. 
His  right  to  the  property  depended  upon  the  strength  of  the 
lien,  whatever  it  was,  and  not  upon  his  physical  control  of  it 
in  his  official  capacity.  When  the  property  was  removed, 
the  right  to  it  by  virtue  of  the  lien,  if  there  was  any,  was 
violated,  but  not  the  official  authority  of  the  marshaL    He 
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was  not  disobeyed  nor  disturbed.  It  is  a  criminal  offence  to 
resist  an  officer,  but  taking  property  on  which  he  hits  a  mere 
oonstructiTe  lien  is  not  understood  to  constitute  such  an 
offence.  He  not  only  had  not  excluded  the  parties  from  pos* 
session,  but  must  have  understood  and  expected  that  they, 
and  not  he,  were  to  have  the  actual  possession  of  the  prop- 
erty. The  express  order  of  the  court  run  to  the  marshal  and 
not  to  the  parties.  He  iwas  commanded  to  take,  attach,  and 
sequester,  but  they  were  not  restrained  further  than  the 
actaal  execution  by  him  of  his  order  would  restrain  them. 
That  would  carry  an  order  to  them  not  to  interfere  with  him 
so  far  as  he  went,  but  would  carry  no  further  order  than  that. 

This  proceeding  is  criminal  in  its  nature,  and  answering 
the  question  whether  there  is  a  valid  lien  or  not  would  not 
show  whether  these  respondents  are  liable  in  this  proceeding. 
They  must  not  only  have  violated  a  right,  but  so  have  done 
it  as  to  constitute  a  contempt,  in  order  to  be  holden. 

The  power  of  the  federal  courts  to  punish  for  contempt  is 
somewhat  restricted  by  section  725,  Bev.  8t.,  which  provides 
that  the  power  of  the  courts  to  punish  contempts  "shall  not 
be  construed  to  extend  to  any  cases,  except  the  misbehavior 
of  any  person  in  their  presence,  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice,  the  misbehavior  of  any 
of  the  officers  of  said  courts  in  their  official  transactions,  and 
the  disobedience  or  resistance  by  any  such  officer,  or  by  any 
party,  juror,  witness,  or  other  person,  to  any  lawful  writ,  pro- 
cess, order,  rule,  decree,  or  command  of  the  said  courts." 

Here  nothing  has  been  done  in  the  presence  of  the  court, 
or  even  of  ^any  of  its  officers;  what  has  been  done  can  only 
be  claimed  to  come  within  that  part  of  this  provision  relating 
to  disobedience  or  resistance  to  a  writ.  The  intention  of  the 
clause  seems  to  be  to  prevent  proceedings  against  persons  in 
this  summary  way,  in  all  cases  except  where  the  course  of 
judicial  proceedings  would  be  actually  obstructed.  This  is 
not  such  a  case.  If  anything,  a  civil  right  only  has  been  in- 
vaded, and  that  right  can  be  tried  according  to  the  usual 
conrse.  It  is  doubtful  whether  such  a  meddling  with  property 
only  constructively  attached  would  be  such  a  contempt  that 
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any  oonrt  vould  be  warranted  in  prooeeding  against  it  as 
each.  Stioh  attluslunents,  and  disputes  concerning  them,  are 
very  common  under  the  laws  of  the  Btate,  yet  no  case  is 
known  where  any  person  has  been  proceeded  against  as  for  a 
contempt,  or  otherwise  criminally,  for  violating  snoh  an 
attachment.  In  any  view  which  can  be  taken  of  it,  the  mo- 
tion  mnst  be  denied. 
Motion  denied,  without  prejudice  tfi  any  suit. 


Shith  r.  The  Sohoonbb  7.  C.  EiKa» 

'fiittriet  Court,  W.  D.  Penntyltania.    August  2,  1880.) 

L  Hbamkn— Wasis— REFnsAi.  TO  Work  ok  SimsxT. — h.  seaman  upon 
a  schooner  In  the  harbor  of  Frankfort,  Michigan,  where  she  was  towed 
to  receive  a  cargo  of  lumber,  cannot  refuse  to  work  on  Sunday,  in 
loading  the  schooner,  where  the  towing  vessel  is  not  able  to  enter  the 
harbor  by  reason  of  an  insufficiency  of  water,  and  is  lying  outside  ia 
the  lake,  awaiting  the  schooner,  and  is  in  a  place  of  danger. 

Where  the  master  of  the  schooner  was  of  opinion  that  it  was  neces- 
sary, for  the  safety  of  the  towing  vessel,  that  the  loading  of  the 
schooner  (begun  on  Fridajc)  should  be  completed  on  Sunday,  and  or- 
dered the  work  to  be  done,  it  was  the  duty  of  the  crews  to  obey. 

In  this  case,  heH,  that  a  seaman  refusing  to  work  on  Sunday  was 
rightfully  expelled  from  the  schooner,  and  forfeited  his  wages  for  his 
disobedience, 

In  Admiralty.     Libel  for  wages,  etc. 

Clark  Olds,  for  libellant. 

F.  F.  Marshall,  for  respondent.    • 

AcHESON,  D.  J.  On  June  18, 1879,  the  steam  barge  James 
Davidson,  having  in  tow  the  schooners  Orgarita  and  J.  C. 
King,  left  Chicago,  bound  to  Frankfort,  Michigan,  to  load  part 
of  her  tow  with  lumber,  thence  to  Cheboygan,  and  thence  to 
Buffalo  or  Tonawanda.  The  libellant  was  a  seaman  upon 
the  schooner  King,  and  by  the  shipping  articles,  which  are 
in  the  usual  form,  he  and  the  rest  of  the  crew  agreed  "to 
work  on  any  vessel  in  our  tow,  and  on  any  lighter  that  may 
be  used  to  load  or  lighten  our  vessels,  and  to  work  any  place 
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we  are  wanted  in  loading.'*  The  fleet  reached  Frankfort  on 
the  morning  of  Friday,  lune  20t;h,  when  the  Orgarita  and 
^g  vent  inside  the  harbor  for  the  purpose  of  loading  with 
Imnber.  The  Davidson,  however,  on  account  of  an  insuffi- 
ciency of  water  in  the  harbor,  was  compelled  to  remain  oat« 
aide  in  the  lake.  At  the  close  of  the  day's  work  on  Saturday 
evening  the  Orgarita  was  loaded  to  nine  feet,  which  was  all 
the  water  the  harbor  would  allow,  and  it  became  necessary  to 
finish  on  their  load  by  patting  it  on  the  King,  to-be  transferred 
at  a  proper  point.  On  Sunday  morning,  after  breakfast, 
about  7  o'clock,  the  crews  of  tke  Orgarita  and  King,  and  part 
of  the  crew  of  the  Davidson,  were  ordered  to  load  the  King 
with  lumber  to  complete  the  cargo  of  the  Orgarita.  This  order 
was  promptly  obeyed  by  all  the  men  except  four  of  the  crew 
of  the  King,  one  of  whom  was  the  libellant.  These  four  men 
declined  to  work.  At  first  persuasion  was  tried  to  induce 
them  to  obey.  They  were  informed  that  there  would  only 
be  about  six  hoars'  work^  and  then  they  would  have  a  rest  of  80 
hoars,  until  the  vessel  got  down  to  the  straits  at  Cheboygan. 
Captain  Sharkey,  the  master  of  the  King,  ordered  them  to  go 
to  work,  but  they  positively  refused.  He  then  informed  them 
they  must  either  go  to  work  or  go  ashore.  They  ohose  the 
latter  course  and  quit  the  vessel. 

The  libellant  contends  that  he  had  a  right  to  refuse  to  load 
the  King  because  it  was  Sunday;  that  the  order  to  work  or 
go  ashore  was  virtually  an  expulsion  from  the  schooner,  and 
this  without  proper  justification ;  and  he  sues  for  his  wages 
for  the  whole  voyage,  and  his  travelling  and  other  expenses. 
The  testimony  for  the  libellant  shows  "that  Frankfort  is  a 
land-locked  harbor,  and  vessels  are  perfectly  safe  there  in  all 
kinds  of  weather."  So  far,  then,  as  the  schooners  Orgarita  and 
King  are  concerned,  it  may  be  conceded  (especially  in  view  of 
the  Michigan  Sunday  law)  that  there  was  no  necessity  to 
jnstify  the  Sunday  labor  required  of  the  appellant.  But 
the  steam  barge  Davidson  was  not  able  to  enter  the  harbor. 
She  lay  loaded  with  a  cargo  of  grain,  out  in  the  open  lake, 
awaiting  her  tow — the  two  schooners.  Her  safety  was  to  be 
considered.     While  the  lake  was  not  then  "very  rough,"  it 
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appears  "thai  the  weather  was  threatening."  There  was, 
indeed,  no  immediate  danger  to  the  Davidson,  bat  the  uncon- 
tradicted evidence  is  that  "she  lay  in  a  very  dangerous  place," 
in  the  event  of  a  change  of  weather.  Captain  Starkey  swears 
it  was  his  opinion  that  there  was  an  "absolute  necessity"  to 
get  the  schooners  loaded  and  out,  for  the  safety  of  the  David- 
son. James  Carr,  tha  master  of  the  Orgarita,  and  James 
Davidson,  the  master  of  the  steam  barge  and  owner  of  the 
three  vessels,  testify  respectively  that  they  entertained  a  sim- 
ilar opinion.  Charles  Carduell,  a  mariner  on  board  the  Orga- 
rita, who  helped  to  stow  the  lumber  on  the  King,  testifies : 
"I  considered  it  necessary  for  that  loading  to  be  done  on 
Sunday  for  the  safety  of  the  Davidson,  or  I  would  not  have 
worked  myself.  I  was  a  caulker  on  board  the  Orgarita,  and 
was  not  obliged  to  work  then."  The  alacrity  with  which  th« 
other  men,  to  the  number  of  4.0,  worked  in  loading  the 
King,  indicates  that  they  held  the  same  view  as  the  witness 
Cardnell. 

I  am  satisfied  from  all  the  evidence  that,  with  reference  to 
the  situation  of  the  Davidson,  there  was  a  reasonable  neces- 
sity for  the  Sunday  labor  which  the  libellant  was  called  upon 
to  perform.  It  was,  however,  for  the  master  of  the  King, 
under  the  then  existing  circumstances,  to  determine  whether 
the  work  of  loading  the  schooner  was  necessary  for  the  safety 
of  the  Davidson,  and  obedience  to  his  orders  was  the  plain 
duty  of  the  libellant.  It  was  not  for  him  to  set  up  his  judg- 
ment against  that  of  the  master.  That  it  was  Sunday  was 
no  excuse  for  his  refusal  to  perform  the  duty  required  of  him, 
(The  Richard  Matt,  1  Biss.  440;)  and  I  am  of  opinion  thai 
the  master  of  the  King  had  a  clear  right  to  discharge  the 
libellant  for  his  disobedience.  Had  these  four  rebellious 
seamen  been  permitted  to  remain  on  board  their  spirit  of 
insubordination  might  have  infected  the  rest  of  the  crews. 

I  think  the  libellant  forfeited  his  wages  for  the  five  days  he 
worked  on  the  King,  (The  Richard  Matt,  supra,)  and  I  will 
therefore  dismiss  his  libel,  but  will  decree  no  costs  against 
him.  And  now,  to-wit,  August  2, 1880,  the  libel  in  this  case 
is  dismissed. 
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Thb  Unitbd  .Statsb  v.  Pikotbb. 

{Dt*<rte<  Court,  S.  D.  Ntv)  Ywk.    June  24, 1880.) 

L  NoTicB— Papkk  OosTAiKiHo  NoTioB. — A  penou  chargeable  with  the 
duty  of  giving  a  notice  does  not  perform  that  duty  by  handing  the 
party  entitled  to  notice  a  paper  containing  such  notice,  especially  if  the 
person  to  whom  it  is  handed  is  directed  to  use  it  in  a  particular  way 
and  for  a  partloolar  purpose,  which  does  not  require  him  to  examine 
or  read  it. 

2.  AQBWcY—PATjnnn'— Mistake. — It  is  a  general  rule  that  an  agent, 
known  and  treated  with  as  such,  cannot  be  compelled  to  pay  bnck 
money  received  by  him  under  a  mutual  mistake  of  fact,  and  paid  oyer 
to  bis  principal. 

Bank  of  Commerce  v.  Union  Bank,  3  N.  T.  230,  and  The  Kingtltm 
Bank  v.  Eitinge,  40  N.  Y.  391,  considered. 

i,  Bakb — Saue — Same — AsaisTAUT  Treasurer  op  thk  UNrrBD  States.— 
In  such  case  an  agent  is  liable  for  money  received  from  an  assistant 
treasurer  of  the  (Jnited  States  upon  the  redemption  of  a  stolen  bond, 
containing  a  forged  indorsement,  although  the  money  has  been  piiid 
over  to  the  principal,  upon  the  ground  that  such  treasurer  had  no 
power  to  bind  the  United  States  by  payment  of  the  money,  or  to  con- 
sent that  such  agent  should  pay  the  same  over  to  his  principal. 
Cooke  V.  United  StaUt,  91  U.  S.  389,  followed. 

4  Pbactice — General  amd  Spbcial  Verdicts. — Where  a  special  verdict 
is  inconsistent  with  a  general  verdict  the  former  controls  the  fitter, 
and  the  court  must  render  judgment  accordingly. 
N.  Y.  Code  of  Civ.  Jf  roc.  i  1188. 

S.  L.  Woodford,  District  Attorney,  and  P.  L.  Butler,  As- 
sistant District  Attorney,  for  plaintiff. 

M.  M.  Bvdlong,  for  defendant. 

Cboate,  D.  J.  This  was  an  action  brought  by  the  plaintiff 
to  recover  of  the  defendant  the  amount  of  a  $500  government 
bond,  paid  by  the  assistant  treasurer,  at  New  York,  to  the  de- 
fendant, on  the  presentation  of  the  same  at  his  office  in  New 
York.  The  bond  was  payable  to  the  order  of  Robert  Mickle.  It 
bad  indorsed  upon  it  an  assignment  purporting  to  be  signed  by 
Robert  Mickle,  transferring  it  to  Levi  H.  Borne.  It  was  over- 
due when  presented  for  redemption.  The  defendant  pre- 
sented with  it  a  power  of  attorney,  duly  acknowledged,  from 
Levi  H.  Borne,  who  lived  in  Indiana,  authorizing  him,  as 
attorney  of  said  Borne,  to  sell  and  assign  or  collect  the  said 
T.3,no.6— 20 
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bond.  When  the  defendant  presented  the  bond,  and  this 
power  of  attorney,  the  assistant  treasurer  received  the  same, 
and  gave  to  defendant  the  following  receipt : 

"Eeceived  from  Alexander  Pinover,  attorney,  $500,  in  U. 
8.  5-20  bonds;  payment  made  subject  to  examination  and 
acceptance  of  bonds  by  the  department  at  Washington. 

"C.  N.  Patterson, 
"Department  Assistant  Treasnrer." 

The  defendant  at  the  same  time  executed  upon  the  back  of 
the  bond  the  following  instrument : 

"For  value  received  I  assign  nnto  the  secretary  of  the 
treasury  for  redemption. 

"Alexakdeb  Pinoveb,  Attorney. 

"November  4,  1878." 

The  defendant  was  told  to  take  the  receipt  to  the  cashier 
in  another  part  of  the  building  and  get  his  money.  He  did 
BO,  and  upon  presentation  of  the  receipt  to  the  cashier  he  was 
paid  the  amount  due  on  the  bond,  and  gave  a  receipt  for  it  as 
follows: 

"New  Tobk,  November  4, 1878. 

"!llhe  treasury  of  the  United  States  redeemed  to  Alexander 
Pinover  United  States  5-20  bonds,  account,  etc.,  $500.00 
Interest,  •  ,  .  .  7.64 


$507.64 


"Beoeived  payment. 

"Albzandbb  Pinover.  ** 

Upon  examination  at  Washington  it  was  discovered  that  this 
bond  was  one  which  had  been  reported  lost  or  stolen,  and  for 
which  a  duplicate  had  been  issued  to  Robert  Mickle,  upon  his 
giving  a  bond  of  indemnity.  Thereupon  the  plaintiff  made 
demand  upon  the  defendant  for  repayment  of  the  money,  and, 
that  being  refused,  brought  this  suit  to  recover  the  same  as 
money  paid  under  a  mistake  of  fact,  alleging  that  what  pur- 
ported to  be  the  signature  of  Robert  Mickle  to  the  assign- 
ment was  a  forgery. 

The  answer  of  the  defendant  denied  the  forgery,  and  set  up 
as  a  separate  defence  that  he  acted  in  good  faith  and  only  as 
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the  agent  of  Borne  in  the  transaction;  that  be  was  known  to 
the  plaintiff  to  be  acting  as  nach  agent,  and  that  immediately 
after  reeeiring  the  money  he  paid  it  over  to  his  principal.  In 
respect  to  the  receipt  given  by  the  asBistant  treasurer  to  the 
defendant,  to  be  handed  to  the  cashier,  the  defendant  testified 
that  he  did  not  read  it  or  know  its  contents ;  that  he  simply 
took  it  to  the  cashier  and  handed  it  to  him  as  directed. 
There  was  no  evidence,  except  the  fact  that  the  paper  was 
handed  to  him  and  held  by  him  in  passing  from  the  office  of 
the  assistant  treasum  to  that  of  the  cashier,  that  he  received 
any  informatiop  of  its  contents,  or  was  in  fact  informed  that 
the  assistant  treasurer  received  the  bond  subject  to  exam- 
ination and  approval  at  Washington.  Upon  the  question  of 
the  alleged  forgery  of  the  name  of  Bobert  Mickle,  the  jury 
found  specially  that  it  was  a  forgery,  and  it  is  not  claimed 
that  there  was  any  error  committed  in  the  trial  of  that  issue. 

The  jury  were  instructed  that  the  taking  and  holding  of 
the  receipt,  till  it  was  surrendered  to  the  cashier,  was  some  " 
evidence  of  notice  to  the  defendant  of  its  contents;  that  if 
in  fact  the  defendant  was  informed  that  the  bond  was  received 
subject  to  examination  and  acceptance  at  Washington,  and 
if  the  signature  to  the  assignment  was  a  forgery,  the  plain- 
tiff was  entitled  to  recover;  that  if  the  defendant  used  the 
receipt  without  any  knowledge  in  fact  of  its  contents,  but 
merely  as  a  token  to  be  handed  to  the  cashier  as  he  was 
directed,  then  he  was  not  chargeable  with  knowledge  of  its 
contents;  and  there  being  no  dispute  that  the  defendant 
acted  in  good  faith,  and  was  known  to  be  and  treated  as  an 
agent  in  the  transaction,  and  had  paid  over  the  money  to  his 
principal,  he  was  not  liable  to  repay  it. 

Under  these  instructions  the  jury,  besides  finding  the  spe- 
cial verdict  of  forgery,  found  a  verdict  generally  for  the  defend- 
ant. The  plaintiff  now  moves  for  judgment  on  the  ground 
that  the  finding  of  the  fact  of  forgery  entitles  the  plaintiff  to  a 
judgment,  or  in  the  alternative  for  a  new  trial  for  error  of 
law  and  misdirection  of  the  jury. 

li  is  claimed  that  there  was  error  in  leaving  it  to  the  jury 
to  determine,  as  a  question  of  fact,  whether  the  giving  of  the 
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receipt  was  a  commanieation  of  the  fact  stated  therein,  thai 
the  bond  was  received  subject  to  examination  and  acceptance 
at  Washington.  Bnt  if  the  point  assamed  in  this  ruling  was 
correct,  that  it  was  incumbent  on  the  assistant  treasurer  to 
communicate  this  fact,  then  I  think  it  is  dear  that  there  was 
no  error  to  the  prejudice  of  the  plaintiff  in  the  manner  in 
which  this  question  was  submitted.  A  person  chargeable 
with  the  duty  oi  giving  a  notice  does  not  perform  that  duty 
by  handing  the  party  entitled  to  notice  a  paper  containing 
such  notice,  especially  if  the  person  to  whom  it  is  handed  is 
directed  to  use  it  in  a  particular  way  and  fo^  a  particular 
purpose,  which  does  not  require  him  to  examine  or  read  it. 
If  he  does  read  it,  it  is  of  coarse  notice  to  him  of  the  con- 
tents. But  if  his  attention  is  not  called  to  its  contents — if  he 
is  not  told  to  read  it,  but  is  told  simply  to  take  it  somewhere 
else  and  present  it  and  get  his  money,  and  he  does  so  with- 
out reading  or  learning  its  contents — ^it  would  be  most  unrea- 
Jsonable  to  hold  that  the  duty  of  communicating  the  fact  written 
upon  it  has  been  discharged.  No  authority  for  such  a  prop- 
osition has  been  cited. 

It  is  also  claimed  by  the  plaintiff  that  money  paid  under  a 
mistake  of  fact  to  one  who  is  known  to  be  and  treated  as  an 
agent  can  be  recovered  back  from  the  agent,  even  after  he  has 
paid  it  over  to  his  principal,  in  case  the  principal  had  no  right 
to  give  the  agent  authority  to  act.  The  argument  is  that  one 
who  has  no  right  to  receive  money  can  give  no  authority  to 
another  to  act  as  his  agent  in  receiving  it,  and  so  that  the 
power  of  attorney  in  such  a  case  is  a  nnUity,  and  no  act  done 
under  it  can  avail  the  assumed  agent  as  a  defence.  I  think 
this  reasoning  is  unsound,  and  not  in  accordance  with  the 
authorities.  If  A.  holds  B.'s  note,  and  sends  his  servant  to 
B.  with  the  note  demanding  payment  for  A.,  and  B.,  knowing 
that  the  person  presenting  the  note  is  presenting  it  as  servant 
or  agent  of  A.,  and  not  for  himself,  thereupon  takes  the  note 
and  gives  the  money  to  the  servant,  he  gives  it  to  him  for  the 
purpose  of  having  him  pay  over  the  money  to  A.  Though 
nothing  is  said,  the  payment  is  with  an  implied  direction  to 
deliver  the  money  to  A.  as  surely  as  if  B.  should  say :  "Here, 
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take  this  to  your  master."  If,  now,  the  next  day  it  is  discov- 
ered that  the  note  had  been  already  paid,  and  therefore  that 
A.  had  no  right  to  receive  the  money,  nor  any  right  to  au- 
thorize his  servant  to  receive  it  on  his  behalf,  yet  B.  would 
have  no  claim  on  the  servant,  who  has  done  only  what  he 
consented  to  his  doing  in  paying  the  money  to  bis  master. 
He  most  look  to  A.,  with  whom,  in  fact  and  in  contemplation 
of  law,  the  transaction  was  had.  The  weight  of  the  authori- 
ties is  clearly  in  favor  of  this  view  of  the  law.  Holland  ▼. 
RusseU,  30  L.J.  (Q.  B.)  812;  32  L.  J.  (Q.  B.)  297;  Shand  v. 
Grant,  15  C.  B.  (N.  S.)  322-324;  Newallv.  Tomlinson.Jj.B.. 6  C. 
P. 405;  Bi*Zferv.Ha»Twon,Cowp.565-569;  Fryev.LpektDood,4c 
Cow.  454-456 ;  Granger  v.  Hathaway,  17  Mich.  500 ;  Morral  v. 
McCUUan,  1  Wend,  178 ;  Co$tigan  v.  Newland,  12.  Barb.  456. 

If  the  agent  acts  in  bad  faith,  or  with  knowledge  of  his 
principal's  want  of  right  to  receive  the  money,  or  is  himself 
a  party  to  an  illegal  exaction  of  the  money,  or  is  not  author- 
ized by  his  assumed  principal  to  act  for  him  as  where  his 
power  of  attorney  is  a  forgery,  payment  of  the  money  over 
will  be  no  defence.  MUler  v.  Aris,  3  Esp.  231;  Snowdon  v. 
Davit,  1  Taunt.  359;  Edicards  v.  Hodding,  5  Taunt.  416, 
[•815 ;]  Seidil  v.  Peckworth,  10  S.  &  R.  442.  See, "also  Story's 
Agency,  (8th  Ed.)  '§§  800,  301,  and  notes. 

If  the  party  receiving  the  money,  though  an  agent  in  fact, 
does  not  disclose  his  agency  to  the  party  making  the  pay- 
ment, there  is  of  course  no  presuned  consent  or  direction 
that  he  pay  over,  and  payment  to  his  principal  will  be  no 
defence.  In  such  a  case,  having  acted  as  a  principal,  he  will 
not  be  permitted  to  defend  on  the  ground  that  he  was  not  the 
principal.  Can^l  Bank  v.  Bank  of  Albany,  1  Hill,  287,  293, 
294. 

This  last  case  was  followed  in  the  case  of  Bank  of  Com- 
merce V.  Union  Bank,  8  N.  Y.  230-237.  This  case,  however,  pats 
the  liability  on  the  equitable  ground  that  "money  paid  by  one 
party  to  another  through  mutual  mistake  of  facts,  in  respect 
to  which  both  were,  equally  bound  to  inquire,  may  be  recov- 
ered back.'^  It  was  a  case  of  money  paid  upon  a  forged  in- 
dorsement to  a  collecting  bank,  which  did  not,  so  far  as 
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appears  in  the  case,  disclose  its  character  of  agent.  The 
court  added :  "The  defendants  here,  as  in  that  case — i.  e..  Canal 
Bank  t.  Bank  of  Albany, — have  obtained  the  money  of  the 
plaintiff  without  right,  and  on  the  exhibition  of  a  forged  title 
as  genuine,  the  forgery  being  unknown  to  both  parties.  The 
defendants  ought  not,  in  conscience,  to  retain  the  money,  be- 
cause it  does  not  belong  to  them,  and  for  the  further  reason 
that  the  defendants  and  the  previous  indorsers  have  each,  on 
the  same  principle,  their  remedy  over  against  the  party  to 
whom  they  respectively  paid  the  money,  until  the  wrong-doer 
is  finally  made  to  pay.  If  that  party  should  be  irresponsi- 
ble, or  if  he  cannot  be  found,  the  loss  ought  to  fall  on  the 
party  who  without  due  caution  took  the  bill  from  him." 

The  principle  thus  stated  is,  perhaps,  broad  enough  to 
charge  with  liability  even  an  agent  who  has  disclosed  his 
agency;  but  the  question  was  not  directly  raised,  and  can 
hardly  be  thought  to  have  been  within  the  consideration  of 
the  court,  especially  as  the  opinion  in  the  ease  referred  to  as 
settling  the  principle  expressly  distinguished  the  case  of  an 
agent  who  disclosed  his  agency  from  the  ease  then  before 
the  court. 

The  case  of  The  Kingston  Bank  v.  Ettinge,  40  N.  Y.  391-400, 
cites  these  cases  in  support  of  the  general  proposition  that 
the  fact  that  the  party  receiving  the  money  was  an  agent, 
who  had  paid  over  to  his  principal,  would  be  no  defence.  It 
does  not  advert  to  the  distinction  between  an  agent  whose 
agency  is  disclosed  to  the  party  paying,  and  one  who  acts  as 
himself  a  principal.  Nor  was  the  case  before  the  court  one 
of  agency. 

In  the  same  case  the  court  cites  and  relies  on  Rheel  v. 
Hicks,  25  N.  Y.  289,  where  it  was  held  that  money  paid  to  a 
public  officer  in  compromise  of  a  claim  against  the  plaintiff, 
as  the  putative  father  of  an  alleged  unborn  bastard  child, 
could  be  recovered  back  upon  proof  that  the  woman  was  not 
in  fact  pregnant,  although  the  defendant  had  paid  it  over  to 
the  county.  That  seems  to  have  been  the  case  of  money  iU«- 
gaUy  exacted  by  a  public  officer,  and  therefore  within  some  of 
the  cases  first  above  cited;  not  a  case  in  which  the  party  re- 
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oaving  ia  entitled  to  make  this  delenoe.  'Whether,  ho^rever, 
these  authorities  hare  impaired  to  any  ext^it,  or  in  referenoe 
to  a  particular  state  of  facts,  the  general  rule'  that  an  agent, 
known  and  treated  with  as  such,  eannot  be  compelled  to  pay 
back  money  received  by, him  nnder  a  mutual  mistake  of  fact 
and  paid  over  to  his  principal,  and  if  so  whether  the  present 
case  comes  within  them,  it  is  unnecessary  to  determine,  in  view 
of  the  conclusion  which  I  have  reached  in  respect  to  the  powers 
of  the  assistant  treasurer,  and  the  liability  of  the  defendant 
by  reason  of  his  having  received  this  money  from  that  officer. 

In  the  case  of  Cooke  v.  U.  S.  91  U.  8.  389,  the  question  of 
the  power  of  the  assistant  treasurer  to  bind  the  United  States, 
in  the  matter  of  adjusting  and  payiiig  claims  against  the  gov- 
ernment, was  considered,  and  it  was  held  that  the  secretary 
of  the  treasury  alone  has  power  to  represent  and  bind  the 
government  in  his  de{>artment  in  this  respect;  that  the  pow- 
ers  of  the  assistant  treasurers  are  limited  and  fixed  by  public 
laws,  of  which  all  persons  must  take  notice.  This  case  was 
not  cited  upon  the  trial  of  the  present  action.  It  was  assumed, 
upon  the  trial,  that  the  assistant  treasurer  at  New  York  had 
authority  to  represent  the  government  in  the  redemption  of 
this  bond.  It  was  upon  this  assumption  that  the  ruling  was 
made  that  it  was  incumbent  on  the  plaintiff  to  show  that 
the  assistant  treasurer  gpave  notice  to  the  defendant  that  he 
received  the  bond  subject  to  examination  and  acceptance  at 
Washington,  in  order  that  the  plaintiff  might  have  the  benefit 
of  that  notice. 

But  it  was  held,  in  the  case  of  Cooke  v.  U.  S.,  that  all  tho 
acts  of  the  assistant  treasurer  in  paying  the  debts  of  the 
United  States  are  so  subject  to  the  approval  of  the  secretary 
as  matter  of  law.  The  question  of  actual  notice  was  therefore 
wholly  immaterial.  Upon  the  same  assumption  it  was  ruled 
that  if,  without  such  notice,  the  defendant  had  paid  over  the 
money  to  his  principal,  it  would  shield  him  from  liability ;  the 
theory  of  the  charge  being  that  in  respect  to  this  transaction 
the  assistant  treasurer  was,  in  legal  effect,  the  United  States, 
and  could  bind  the  government  by  recognizing  and  treating 
with  the  defendant  as  the  agent  of  another ;  and  that,  if  he 
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did  00,  the  plaintiff,  through  him,  oonsented  to  reeeive  th* 
money  from  the  defendant  as  an  agent,  and  oonsented  to  his- 
paying  it  over  to  his  principal,  and  therefore  must  look  to  th» 
principal  and  not  to  the  agent  for  repayment.  In  view  of 
this  decision  of  the  supreme  ooiirt  of  the  United  States  both 
of  these  rulings  were  erroneous.  The  assistant  treasurer  had 
no  power  to  bind  the  United  States  by  paying  the  money  to- 
the  defendant,  nor  to  consent  that  the  defendant  pay  it  over 
to  any  other  person.  If  the  seoretaty  did  not  approve  his 
act  it  could  never  have  any  validity  whatever,  and  does  not 
stand  in  the  way  of  the  plaintiff's  recovering  the  money. 

For  these  errors  the  plaintiff  is  entitled  to  have  the  general 
Terdict  in  favor  of  the  defendant  set  aside;  and  upon  the 
q>eoial  verdict,  that  the  name  of  the  former  owner  of  the  bond 
was  a  forgery,  the  plaintiff  is  entitled  to  have  judgment. 
The  finding  of  this  fact  left  no  issue  to  be  tried  under  the 
pleadings.  The  receipt  of.  the  money  is  admitted  in  the  an- 
swer. The  special  matter  set  up  in  the  answer — the  payment 
of  the  money  immediately  after  its  receipt  to  Borne,  for 
whcftn  defendant  acted  as  attorney — constitutes  no  defence, 
because  the  plaintiff,  upon  the  facts  stated  in  the  answer, 
never,  by  any  public  officer  authorized  to  do  so,  paid  the 
money  to  him  as  an  agent.  On  the  contrary,  the  officer  al- 
leged  to  have  paid  it,  the  assistant  treasurer,  had  no  author- 
ity  on  behalf  of  the  government  to  consent  that  the  defend- 
ant pay  it  to  his  principaL 

"Where  a  special  verdict  is  inconsistent  with  a  general  ver- 
dict the  former  controls  the  latter  and  the  court  must  render 
judgment  accordingly."  N.  Y.  Code  of  Civil  Procedure,  § 
1188;  Fraachierit  v.  Hemrxqwt,  6  Abb.  Pr.  (N.  8.)  251,  263. 

There  was  no  evidence  of  any  regulation  by  the  secretary 
of  the  treasury  conferring  upon  the  assistant  treasurer  the 
power  to  redeem  this  bond,  or  to  receive  it  for  redemption, 
otherwise  than  subject  to  examination  and  acceptance  at 
Washington;  nor  is  any  such  regulation  averred  in  the  an- 
swer. No  point  is  made  in  the  answer,  nor  was  there  any 
evidence,  that  there  was  any  such  delay  in  the  examination 
of  the  bond  at  Washington  that  the  defendant  thereby  lost 
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any  rights  of  recovery  over  against  any  other  party.  Nor 
4o  I  perceive  how  stioh  a  point  could  be  made  by  an  agent 
who  pays  over  immediately,  as  in  the  answer  it  is  admitted 
that  the  defendant  did,  without  waiting  for  the  result  of  the 
«zamination. 

The  point  made,  that  knowledge  on  the  part  of  the  defendant 
that  the  bond  was  received  subject  to  examination  and  accept- 
ance at  Washington  is  not  equivalent  to  notice  not  to  pay 
over,  and  does  not  affect  the  defendant,  is  untenable,  because, 
as  held  above,  the  assistant  treasurer  had  no  authority,  even 
thus  provisionally,  to  recognize  and  treat  with  the  defendant 
as  an  agent  of  another,  except  subject  to  the  examination  and 
approval  of  the  secretary;  and  the  secretary,  having  disap- 
proved  and  disaffirmed  his  action  in  the  premises,  the  defend- 
ant  can  have  no  benefit  therefrom. 

Verdict  in  favor  of  the  defendant  set  aside,  and  judgment 
ior  the  plaintiff  in  the  special  verdict. 


IfcAsTEUB  and  others  «.  AiiLBK  and  others.* 

lOireuit  Oourt,  8.  D.  Ohio.    Jnljr,  1880.) 

1.  Wiix»— Ohio  8r.  Fbsb.  18, 1831.— The  twentieth  section  of  the  act  of 
Februuy  18, 1831,  (3  Chase's  Ohio  St.  1788,)  providea:  "That  if  any 
peraon  Interested  shall,  within  two  yean  after  probate  had,  appear, 
•nd  by  bill  inchanceiycontest  the  validity  of  the  will,  an  issue  shall  be 
made  up,  whether  the  writing  prodnead  be  the  laat  will  of  the  testa, 
tor  or  testatrix  or  not,  wliich  shall  t>e  tried  by  a  Jury,  whose  verdict 
■hall  be  final  between  the  parties,  as  in  other  cases,"  etc. 

a.  Pboceeddio  to  8kt  Abidb  VTtul — In  Bbm.— A  proceeding  to 
•et  aside  a  will,  under  this.statute,  Is  a  proceediDg  in  rem. 

b.  Bams — ^PiiBTtBB. — In  each  a  proceeding  every  one  interested  may 
become  a  party  to  the  record,  but  there  are,  strictly  speaking,  no 
parties.  The  rights  of  the  parties  are  not  determined.  The  legal 
status  of  the  will — whether  the  instrument  is  the  last  will  of  the  tes- 
tator—is the  only  question  in  issue. 

•Reported  by  Messrs.  Florien  Oiauque  and  J.  0.  Harper,  of  the  Olnciao 
aati  Bar. 
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«.  8am£ — GxBOUTOBS. — It  is  DOt  necessary  that  the  axecutora  should 
be  made  parties.  Their  title  to  the  qualified  fee  they  hold  in  trust 
for  the  purposes  of  the  will  was  held  by  them  virtuU  officii,  and  apon 
the  acceptance  of  their  resignations  their  title  became  ip»o  faeto  di- 
vested and  passed  to  the  heirs  at  law;  and  this  although  the  will  pro- 
vided that  in  case  of  their  refusal,  death,  or  resignation,  the  court 
Bbould  fill  the  vacancy. 

d.  Same— EsTOPPBL  bt  Record. — All  persons  concerned,  whether 
formally  before  the  court  as  parties  or  not,  are  alike  conclnded  by  the 
verdict. 

«.  Same — Same — Unborn  Dbvtbebs. — Devisees  under  the  will  not 
then  tn  «Me,  and  of  course  not  parties,  are  barred  as  conclusively  by 
such  a  proceeding  as  those  who  are  living, 

/.  Same — Bona  Fide  Purchasers. — As  to  the  rights  of  lona  fid« 
purctiasets  without  notice  of  any  infirmity  in  such  proceeding,  quaere. 

2.  Collaterally  Impbachino  Decree  Bbttino  Aside  Will. — A  decree 
setting  aside  a  will  cannot  be  impeached  collaterally.    It  must  be  as- 
sailed, if  at  all,  in  a  proceeding  had  directly  for  that  purpose. 
Qreignon'*  Zested  v.  Atlor,  2  How.  319,  followed. 

In  Equity.     Final  heaj-ing. 

The  facts  appear  in  the  opinion. 

King,  Thompion  d  MaaweU  and  MeUthew$,  Ramsey  d  Mai' 
thetps,  for  complainants. 

Harrison,  Olds  d  Marsh,  H.  F.  Page,  John  W.  Herron  and 
McClintick  d  Smith,  for  respondents. 

SwAYNE,  C.  J.  This  bill  was  formerly  before  us  on  de- 
murrer.* We  then  expressed  our  views  as  to  the  will  to  which 
it  relates,  under  the  laws  of  Ohio,  with  respect  to  the  subject  of 
perpetuities.  The  demurrer  was  overruled.  The  case  is  now 
before  us  upon  the  merits.  A  brief  resume  of.  the  facts  dis- 
closed in  the  record  is  necessary  to  render  intelligible  what 
we  shall  have  occasion  to  say  in  regard  to  the  controversy  in 
this  aspect. 

Governor  Duncan  McAj^hur  died  09  the  twelfth  of  May, 
1839.  He  left  a  will,  which  was  duly  admitted  to  probate  on 
the  sixteenth  of  that  month.  By  the  will  his  wife,  Mary 
McArthur,  was  appointed  his  executrix,  and  William  Key 
Bond  and  Presley  Morris  his  executors.  The  will  provided 
that  if  either  refused  to  act,  or  died  or  resigned,  the  court  of 

•June,  1S78.    Bee  3  Cincinnati  Law  Bulletin,  471. 
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eommon  pleas  should  fill  the  vacaney,  etc.  The  powers  and 
duties  of  the  exeontorsare  so  faodliar  to  those  ooncerned  that 
it  is  anneoessary  here  specifically  to  enumerate  them.  It  is 
soffioient  to  say  that  the  lands  of  the  testator  in  Boss  and 
Pickaway  counties,  oonstitating  the  bulk  of  the  estate,  were 
devised  to  the  exeontors  for  the  time  being,  with  directions  to 
eoUeot  and  apply  the  rents  as  provided,  until  his  children 
should  all  be  dead,  and  the  youngest  grandchild  should  have 
attained  to  the  age  of  21  years.  The  lands  in  question  were  . 
thereupon  to  be  conveyed  to  his  then  living  grandchildren  in> 
equal  shares  per  capita;  but  if  any  grandchild  should  have 
died,  leaving  children,  the  share  of  such  grandchild  was  to  go 
to  his  or  her  children  per  ttvrpet.  The  final  provision  of  the 
will  on  this  subject  is  as  follows : 

"And  in  such  final  distribution  of  my  lands  it  is  my  di^ 
reotion  that  deeds  of  partition  shall  be  made  to  and  in  the 
name  of  those  who  shall  be  thus  entitled  thereto,  and  in  th» 
name  and  for  the  use  of  no  other  person  whatsoever,  which' 
deeds  shaU  be  executed  hy  my  exeetUors  for  the  Hnu  being;  and 
to  enable  my  executors  the  more  effectually  to  execute  th& 
powers  and  duties  by  this  will  devolved  upon  them,  and  to 
inrotect  my  said  children  and  grandchildren  against  fraud  and 
imposition,  I  htreby  demee  to  my  said  executors,  and  the 
saccessors  of  them,  all  my  said  lands  so  directed  to  be  leased- 
and  finally  divided  as  above,  and  to  their  heirs,  in  trust,  for 
the  uses  and  purposes  and  objects  expressed  in  this  my  will, 
and  the  performance  of  which  is  herein  above  directed  and 
prescribed,  to  have  and  to  hold  the  title  thereof  till  such  final 
division  and  partition  thereof,  and  no  Ipnger." 

Several  things  are  to  be  observed  at  this  point.  The  care- 
ful hand  that  drew  the  will  used  words  of  inheritance  in  de- 
fining the  estate  of  the  executors.  The  estate  was  no  larger 
than  the  purposes  of  the  trust  required.  The  controlling 
idea  was  to  prevent  the  devolution  of  the  title  and  its  vesting 
in  the  devisees  until  they  received  it  by  the  execution  of  the 
deeds  of  partition  at  the  appointed  time.  If  one  of  the  grand- 
children- died  before  that  time,  though  over  21  years  of  age, 
he  could  not  devise  his  interest  in  the  real  estate;  and  if  he 
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left  no  ehildren  it  wonld  not  pass  aooording  to  the  law  of 
inheritance  of  the  state,  but  was  to  go  to  all  the  other  grand- 
children per  capita. 

The  estate  of  the  executors  was,  therefore,  as  heretofore 
held  in  this  case,  a  qualified  fee.  There  was  no  contingent 
remainder,  because  the  estate  was  not  shaped  with  that  view. 
There  was,  we  think,  clearly  an  executory  devise.  Such  was 
the  manifest  intent  of  the  testator.  Where  that  is  clear  it  is 
conclusive,  unless  contrary  to  some  fixed  rule  of  law  or  to 
public  policy.  Its  breath  sweeps  away,  as  if  they  were  cob- 
webs, all  technical  rules,  if  any  there  be,  which  militate 
against  it.  The  point  is  not  material,  however,  in  the  case 
as  now  before  us,  and  we  forbear  to  pursue  it  further.  De- 
vises in  trust  of  certain  other  specified  lands  and  lots  were 
made  to  Samuel  F.  Yinton  and  Sampson  Mason.  They  are 
not  involved  in  this  controversy,  and  fieed  not,  therefore,  be 
more  particularly  adverted  to.  There  were  also  small  be- 
quests to  several  parties  not  necessary  to  be  named.' 

On  the  eighth  of  July,  1839,  Allen  G.  MoArthur,  one  of 
the  sons  of  the  testator,  filed  a  bill  in  the  court  of  common 
pleas  of  Boss  county  to  set  aside  the  will,  upon  the  ground, 
among  others,  that  the  testator,  Duncan  McArthur,  at  the 
time  of  making  the  will,  was  of  unsound  mind  and  had  not 
the  requisite  testamentary  capacity.  All  those  in  anywise 
interested  in  the  will,  then  living,  were  made  parties  and  duly 
served  with  process.  Guardians  ad  Htem  were  appointed  for 
the  infant  defendants.  The  guardians  accepted  and  answered 
for  their  wards.  Mrs.  Effie  Goons,  who  had  been  appointed 
executrix  upon  the  decease  of  her  mother,  resigned,  and  her 
resignation  was  accepted,  after  the  bill  was  filed.  She  gave 
as  the  reason  for  her  resignation  that  the  will  required  the 
three  executors  provided  for  to  act  jointly,  and  that  persons 
oould  not  be  found  who  would  accept  the  trust  and  give  the 
requisite  bond.  Bond  and  Morris,  the  executors,  had  resigned, 
and  their  resignations  had  been  accepted,  before  the  bill  was 
filed.  Hence  there  were  no  executors  before  the  oonrt  as  par> 
ties  to  the  bill. 

Mason  and  Vinton  answered,  setting  forth  that  they  had 
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never  aooepted  the  trosts  conferred  upon  them  by  the  'will, 
and  declined  to  act. 

The  court  ordered  an  issue  to  be  made  np  touching  the 
validity  of  the  will.  This  was  done,  and  it  was  submitted  to  a 
joiy.  The  jury  fornix  against  the  will,  and  the  court  entered 
a  decree  accordingly.  The  decree  gave  the  infant  defendants 
until  they  should  respectively  attain  to  the  age  of  21  years 
and  6  months  thereafter,  and  to  the  feme  covert  defendants 
respectively  until  they  should  become  discovert  and  six 
months  thereafter,  to  show  cause  against  it.  The  proceed^ 
inge  were  conducted  in  all  respects  with  remarkable  care  and 
regularity. 

This  bill  was  filed  by  the  children  of  Allen  C.  McArthur,) 
who  was  the  complainant  in  the  bill  to  set  the  will  aside. 
They  were  all  born  after  that  event.    The  husbands  of  such 
of  them  as  are  covert  are  also  joined  as  complainants. 

The  bill  is  wholly  silent  as  to  the  decree  setting  the  wiU 
aside.  It  alleges  that  the  complainant,  Allen  G.  McArthur, 
is  the  last  bom  of  the  grandchildren,  and  that  he  arrived  at 
the  age  of  21  oa  the  fourth  day  of  March,  1875,  and  that  the 
ehildren  of  the  testator  are  afl^ead.  It  alleges  further  that, 
upon  the  death  of  the  testator,  his  children  ignored  the  will 
and  the  rights  of  the  grandchildren  under  it,  and  proceeded 
to  appropriate  to  themselvesfikll  the  lands  in  question  by  a 
proceeding  in  partition  in  the  court  of  common  pleas  of  Boss 
county.  The  prayer  of  the  bill  is  that  the  defendants  be 
required  to  account  for  the  rents  and  profits  of  the  lands; 
that  it  be  decreed  they  hold  their  respective  titles  m  trust  for 
the  grand  and  great  grandchildren  of  the  testator,  according 
to  the  provisions  of  the  wiU ;  that  partition  be  made  among 
those  parties  according  to  their  several  rights,  and  for  general 
xelief. 

The  defendants  are  very  numerous.  Eight  of  them  are 
grandchildren,  and  four  of  them  are  great  grandchildren,  of 
the  testator.  The  others  are  holders,  by  purchase,  of  the 
different  portions  of  the  premises  described  in  the  bill. 

None  of  those  to  whom  the  right  was  reserved  in  the 
decree  to  eome  in  thereafter  and  impeach  it,  ever  availed 
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themselves  of  that  privilege.  The/«me  eov«rt»,  who  were  par- 
ties, are  all  dead,  and  the  infants  are  barred  by  lapse  of 
time. 

The  defendants  rely  upon  two  defences;  First,  the  va- 
lidity of  the  proceeding  touching  the  will ;  second,  the  pur- 
chasers insist,  also,  that  they  are  such  bona  fide,  without 
notice  of  any  infirmity  in  that  proceeding. 

The  complainants  take  two  objections  to  the  record  of  the 
will  case.  One  is  that  it  cannot  affect  after-bom  grand- 
children. The  other  is  that  the  proceeding  is  fatally  defect- 
ive, by  reason  of  the  omission  of  executors  as  parties.  This 
brings  us  to  the  heart  of  the  controversy  between  the  parties. 
We  think  neither  of  the  points  taken  by  the  complainants  is 
tenable.  The  twentieth  section  of  the  act  of  February  18, 
1831,  (3  Chase's  St.  1788,)  under  which  the  vrill  was  set  aside, 
is  as  follows :  "That  if  any  person  interested  shall,  within 
two  years  after  probate  had,  appear,  and,  by  bill  in  chancery, 
contest  the  validity  of  the  will,  an  issue  shffU  be  made  up, 
whether  the  writing  produced  be  the  last  will  of  the  testator  or 
testatrix  or  not,  which  shall  be  tried  by  a  jury,  whose  ver- 
dict shall  be  final  between  the  j>arties,  saving  to  the  court  the 
power  of  granting  a  new  trial,  as  in  other  cases ;  but  if  no 
person  appear  in  that  time  the  probate  shall  be  forever  bind- 
ing; saving  also  to  infants,  msfiFried  women,  and  persons  ab- 
sent from  the  state,  or  of  insane  mind,  or  in  captivity,  the 
like  period  after  the  removing  of  their  respective  disabilities." 

The  requirement  that  the  proceeding  shall  be  instituted 
"within  two  years  after  probate  had"  is  imperative  and  un- 
qualified, except  by  the  savings  specified.  It  is  also  declared 
that  the  verdict  "shall  be  final  between  the  parties,"  subject 
to  the  limitations  expressed,  which  have  no  application  here. 
It  is  clearly  implied  that  those  not  then  in  esse,  and  who 
hence  cannot  be  parties,  are  barred  and  concluded  as  effectu- 
ally as  those  who  are  living.  What  is  expressed  and  what  is 
implied  in  a  statute  are  alike  parts  of  it.  U.  S.  v.  Babbit,  1 
Black,  55-61. 

There  is  no  saving  as  to  after-bom  children,  and  we  can- 
not recognize  their  right  to  interfere,  as  they  are  seeking  to 
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do  in  this  case,  witboat  interpolating  into  the  statute  what  it 
does  not  contain.  If  the  result  be  not  as  we  have  suggested, 
cases  may  be  readily  imagined  where  there  might  be  succes- 
sive  births  through  many  years,  and  each  child  when  bom 
would  have  a  right  to  renew  the  litigation  touching  the  valid- 
ity of  the  decree  annulling  a  will.  This  would  be  an  intoler- 
able evil.  It  cannot  be  supposed  the  legislature  intended 
Buch  a  solecism.  In  this  case,  according  to  the  theory  of  the 
bill,  the  right  of  the  youngest  complainant  accrued  more 
than  35  years  after  the  will  was  set  aside.  Such  a  con- 
struction of  the  statute  would  open  Pandora's  box,  without  a 
single  good  amid  the  thronging  evils  that  would  come  forth 
from  it. 

"There  are,  strictly  speaking,  no  parties"  in  such  cases. 
Runyon  v.  Price,  16  Ohio  St.  1-6.  Every  one  interested,  if 
be  choose  to  do  so,  may  make  himself  a  party  to  the  record. 
Nothing  is  in  question  but  the  legal  status  of  the  wHl.  That 
instrument  is  the  res  of  the  controversy,  and  in  the  absence 
of  fraud  all  persons  concerned,  whether  formally  before  the 
court  as  parties  or  not,  are  necessarily  alike  concluded  by 
the  verdict. 

"Substantially  this  is  a  proceeding  in  rem,  and  the  court 
cannot  take  jurisdiction  of  the  subject-matter  by  fractions. 
The  will  is  indivisible,  and  the  verdict  of  a  jury  establishes  it 
as  a  whole  or  wholly  sets  it  aside.  To  save  the  right  of  action 
to  one  is,  therefore,  necessarily  to  save  it  to  all.  The  case 
belongs  to  that  class  of  actions  where  the  law  is  compelled 
either  to  hold  the  rights  of  aU  parties  to  be  saved  or  all  to  be 
barred."   Bradf&rd  v.  Andrews,  20  Ohio  St.  208-219. 

The  judgment  of  the  probate  court  touching  a  will  is,  until 
reversed,  conclusive  upon  all  collateral  issues.  Brown  v.  Bur- 
dick,  25  Ohio  St.  260-266. 

"The  rights  of  necessity  form  a  part  of  our  law."  Respiibn. 
Uca  v.  Sparhawk,  1  Ball.  383. 

That  those  who  are  formal  parties  and  those  who  are  not 
are  alike  bound  by  the  decree  is  conclusively  shown  by  the 
well-considered  cases  of  Singleton  v.  Singleton,  8  B.  Monroe, 
340;  Hunt  v.  Acre,  28  Ala.  680;  Scott  v.  Caivit,  8  How. 
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(Miss.)  148;  Jacobs  v.  PvUiam,  8  J.  J.  Marshall,  200;  Hodges 
V.  Bauchman,  8  Yerg.  186;  Wells'  WiU,  6  Littell,  278. 
These  references  are  safficient  for  the  purposes  of  this 
opinion. 

It  is  a  settled  rale  of  law  that  where  there  are  contingent 
limitations  and  executory  devises  to  persons  not  in  heing,  a 
suit  may  proceed  against  those  in  being  holding  the  prior 
estate,  and  that  a  judgment  or  decree  against  the  latter  binds 
the  former  in  all  respects  as  if  they  were  in  esse  and  parties 
to  the  suit.  Especially  is  this  sO  when  the  former  are  before 
the  court  by  representation — ^that  is,  where  the  rights  and 
interests  which  those  not  in  esse  would  have  if  then  in  esse  are 
the  same  with  those  of  parties  in  being  and  before  the  court. 
Gifford  V.  Hort,  1  Sch.  &  Lef.  408;  Story's  Eq.  PI.  §§  146, 
792;  Mead  v.  MitcheU,  17  N.  Y.  210;  Baylor's  Lessee  v. 
Dejamette,  13  Gratt.  152;  Falkner  \.  Davis,  18  Gratt.  651; 
Powell  V.  Wright,  7  Beav.  444^^49 ;  Lorriliard  v.  Costar,  5 
Paige,  172 ;  Palmer  v.  Flower,  1  Moaks,  664 ;  Bossuet  v.  Moxon, 
13  Moaks,  716;  Wilis  v.  Slade,  6  Vesey,  498;  Lloyd  v.  Johns, 
9  Vesey,  87-52. 

The  rule  springs  from  necessity.  It  involves  the  welfare 
of  society,  and  rests  on  a  solid  foundation  of  reason  and  jus- 
tice. If  it  were  otherwise  the  long  delay  attending  the  set- 
tlement of  rights  of  property  in  such  cases  would  always  be 
attended  with  inconvenience,  and,  not  unfrequently,  would 
bring  in  its  train  ruinous  consequences. 

Nor  was  it  necessary  executors  should  be  parties.  There 
was  nothing  for  them  to  do.  It  was  no  part  of  their  duty  to 
interfere  in  the  litigation.  If  they  had  done  so  they  would 
have  been  entitled  to  no  compensation  for  themselves  or 
their  counsel.     Andrews'  Ex.'r8  v.  His  Adm'r,  7  Ohio  St.  143. 

When  an  executor  has  not  qualified  he  need  not  be  made 
a  party.     2  Dan'l,  Ch.  Pr.  252, 

It  is  a  general  rule  that  no  one  need  be  made  a  party 
against  whom  there  can  be  no  decree.  Barb,  on  Parties, 
457.     The  law  never  requires  a  vain  thing. 

Looking  at  the  face  of  the  will  we  are  satisfied  that  the 
executors  were  intended  to  hold  and  did  hold  their  title 
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virtuU  officii.  Steele  v.  Wortkington,  2  Ohio,  182;  Gan- 
iolfo  ▼.  Waiker,  15  Ohio  St.  251 ;  Perkitit  v,  Moore,  16  Ala. 
9;  MeBumey  t.  Carton,  99  U.  S.  567. 

Under  the  statute  of  Ohio,  when  the  resignation  of  the  ex- 
ecutors was  accepted,  their  title  hecame  ipto  facto  divested 
and  passed  to  the  heirs  at  law.  Pitcher's  Adm'r  t.  Reese,  6 
Ohio,  419;  Tiffany  on  Trusts,  535;  ffill  on  Trustees,  225. 
Thus  hoth'tbe  trust  estate  created  hj  the  will  and  the  legal 
title,  as  respects  i;he  executors,  were  as  completely  before  the 
court  as  if  the  original  executors  had  been  parties  as  such  to 
the  record.  In  the  most  technical  view  of  the  subject  what 
more  could  be  required?  When  the  will  fell  the  trust  estate 
fell  with  it,  while  the  legal  title  remained  where  it  was  then 
vested.  If  the  will  had  been  sustained  it  would  have  been 
the  duty  of  the  court  to  appoint  new  executors.  As  that 
eontingency  did  not  arise  such  action  was  not  necessary. 

The  views  we  have  expressed  render  it  unnecessary  to  con- 
aider  the  defence  relied  upon  by  some  of  the  defendants — 
that  they  are  bona  fide  purchasers.  We  will,  however,  say  on 
that  subjeot  that  if  this  were  the  turning  point  of  the  case  it 
would  receive  our  most  careful  consideration,  and  if  we  over- 
ruled it  it  would  be  done  only  in  obedience  to  all  irresistible 
legal  necessity,  if  such  should  be  found  to  exist.  A  stronger 
natural  equity  than  that  presented  by  these  defendants  can 
hardly  be  imagined. 

But  our  attention  has  been  called  by  several  of  the  counsel 
for  the  defendants  to  another  ground  of  objection  to  the  bill, 
upon  which  we  prefer  mainly  to  rest  our  decision.  It  is  that 
the  decree  setting  the  will  aside  cannot  be  attacked  collater- 
ally, and  that  if  it  be  assailed  the  assault  must  be  made  in 
a  proceeding  had  directly  for  that  purpose.  Adjudications  of 
the  supreme  court  of  the  United  States  are  numerous  and 
strong  upon  the  subject.  We  wUl  advert  briefly  to  a  few  of 
them. 

In  Voorhes  ▼.  The  Bank  of  ihe  V.  S.  10  Pet.  449,  there  had 
been  a  sale  of  land  under  the  foreign-attachment  law  of  Ohio. 
The  action  was  ejectment  for  the  premises,  the  plaintiff  claim- 
ing under  the  vendee.    The  objections  to  the  sale  are  thus 
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summarized  in  the  syllabus :  "  1.  No  affidavit,  as  required  by 
the  statute,  was  found  filed  with  the  clerk ;  and  the  law  pro- 
vides that  if  this  is  not  done  the  writ  shall  be  quashed  on  mo- 
tion. 2.  Three  months'  notice  of  the  attachment  is  to  be  given 
in  a  newspaper,  and  fifteen  days'  notice  is  to  be  given  by  the 
auditors,  which  did  not  appear  to  have  been  done.  3.  The 
defendant  is  to<be  called  three  times  preceding  judgment,  and 
the  defaults  recorded.  No  record  of  this  appeared  to  have 
been  made.  4.  Auditors  are  not  to  sell  until  twelve  months, 
and  it  did  not  appear  when  the  sale  was  made.  6.  The  re- 
turn of  the  sale  shows  a  sale  to  Foster  &  Woodard,  and  a 
deed  was  made  to  Stanley,  and  no  connection  between  them 
was  shown  in  the  record." 

The  court  acquired  jurisdiction  by  the  seiznre  of  the  land 
and  the  return  of  the  writ.  All  beyond  that  was  merely 
error.  The  sale  was  sustained,  when  thus  collaterally  drawn 
in  question,  and  the  plaintiff  recovered. 

In  the  course  of  the  opinion  the  court  said :  "If  the  prin- 
ciple  once  prevails  that  any  proceeding  of  a  court  of  compe- 
tent jurisdiction  can  be  declared  to  be  a  nullity  by  any  court 
after  a  writ  of  error  or  appeal  is  barred  by  limitation,  every 
county  courier  justice  of  the  peace  in  the  Union  may  exercise 
the  same  right,  from  which  bur  own  judgments  or  process  would 
not  be  exempted.  The  only  difference  in  this  respect  between 
this  and  any  other  court  is  that  no  court  can  revise  our  pro- 
ceediogs,  but  that  difference  disappears  after  the  time  pre- 
scribed for  a  writ  of  error  or  appeal  to  revise  those  of  an 
inferior  court  of  the  United  States  or  of  any  state;  they 
stand  on  the  same  footing.  The  errors  of  the  court  do  not 
impair  their  validity :  binding  till  reversed,  any  objection  to 
their  full  effect  must  go  to  "the  authority  under  which  they 
have  been  conducted."  Id.  474.  The  opinion  in  Thompton  v. 
Tolmie,  2  Pet.  157,  which  involved  a  sale  of  land  under  an  order 
of  the  orphans'  court  of  the  District  of  Columbia,  is  quoted 
from  with  approbation,  to  this  effect:  "The  general  and 
well-settled  rule  of  law  is  that  when  .the  proceedings  are 
collaterally  drawn  in  question,  and  it  appears  on  the  face  of 
them  thai  the  sulject-matter  was  within  the  jurisdiction  of  the 
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court,  they  are  voidable  only.  The  errors  and  irregalarities,  if 
any  exist,  are  to  be  corrected  by  some  direct  proceeding,  either 
before  the  same,  cotirt  to  set  them  aside,  or  in  an  appellate 
court."    Id.  477. 

In  Cooper  v.  Reynolds,  10  Wall.  308-315,  there  had  also  been 
a  sale  under  proceedings  instituted  by  attachment.  The  same 
doctrines  as  in  The  Bank  of  the  U.  S.  v.  Voorhes  were  afi&rmed 
by  the  supreme  court.  Mr.  Justice  Miller,  speaking  for  the 
court,  said :  "It  is  of  no  avail  to  show  that  there  are  errors  in 
the  record  unless  they  be  such  as  prove  that  the  court  had  no 
jurisdiction  of  the  case,  or  that  the  judgment  rendered  was 
beyond  its  power.  This  principle  has  been  often  held  by 
this  court,  and  by  all  courts,  and  it  takes  rank  as  an  axiom 
of  the  law."    Id.  316. 

Grignon's  Lessee  v.  Astor,  2  How.  819,  is  even  fuller  and 
stronger  on  the  subject  we  are  considering  than  either  of  the 
other  cases  to  which  we  have  referred.  That  case  involved  a 
sale  of  real  estate  by  an  administrator.     The  court  said: 

"At  the  trial  numerous  questions  of  evidence  arose,  and 
many  instructions  were  asked  of  the  court,  to  whose  opinion 
the  plaintiffs  excepted,  but  we  do  not  deem  it  necessary  to 
notice  them  in  detail,  as,  in  our  opinion,  the  whole  merits  of 
the  controversy  depend  on  one  single  question:  had  the 
county  court  of  Brown  county  jurisdiction  of  the  subject  on 
which  they  acted  ?  The  power  to  hear  and  determine  a  cause 
is  jurisdiction.  It  is  coram  judice  whenever  a  case  is  pre- 
sented which  brings  this  power  into  action.  •  *  ♦  *  If 
the  law  confers  the  power  to  render  a  judgment  or  decree, 
then  the  court  has  jurisdiction.  »  ♦  ♦  •  B^t  on  a  pro- 
ceeding to  sell  the  real  estate  of  an  indebted  estate  there  are 
no  adversary  partixa.  The  proceeding  is  in  rem — the  adminis- 
trator represents  the  land ;  they  are  analogous  to  proceedings 
in  the  admiralty,  where  the  only  question  of  jurisdiction  is 
the  power  of  the  court  over  the  thing — the  subject-matter 
before  them — without  regard  to  the  persons  who  may  have 
an  interest  in  it.  All  the  world  are  parties.  In  the  orphans' 
court,  and  in  all  courts  who  have  the  power  to  sell  the  estates 
of  intestates,  their  action  operates  on  the  estate,  not  on  the 
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heirs  of  the  intestate,  The  purchaser  claims,  not  their  title, 
but  one  paramount.  11  S.  &  B.  426.  The  estate  passes  to 
him  by  operation  of  law.  11  8.  &  R.  428.  The  sale  is  a 
proceedinff  in  rem,  to  which  all  claiming  under  the  intestate 
are  parties,  (11  S.  &  B.  429,)  which  directs  the  title  of  the 
deceased.  11  S.  &  R.  430.  *  •  ♦  ♦  A  purchaser  is  not 
boun'd  to  look  beyond  the  decree.  If  there  is  error  in  it  of 
the  most  palpable  kind — ^if  the  court  which  rendered  it  have, 
in  the  exercise  of  jurisdiction,  disregarded,  misconstrued, 
or  disobeyed  the  plain  provisions  of  the  law,  which  gave  them 
the  power  to  hear  and  determine  the  case  before  them — the 
title  of  a  purchaser  is  as  much  protected  as  if  the  adjudica- 
tion  would  stand  the  test  of  a  writ  of  error.  So  where  an 
appeal  is  given  but  not  taken  in  the  time  prescribed  bylaw." 
Id.  338-340. 

The  application  and  effect  of  the  reasonings  we  have  just 
quoted,  with  respect  to  the  case  in  hand,  are  too  obvious  to 
require  remark.  Such  is  now  the  settled  doctrine  of  the 
supreme  court  in  such  cases.  Cometock  v.  Crawford,  8  Wall. 
896;  McNitt  v.  Turner,  16  Wall.  352;  and  Mohr  v.  Manierre, 
decided  at  the  last  term  and  not  yet  reported.  Authorities 
to  the  same  effect,  touching  the  point  to  which  we  are  ad- 
dressing ourselves,  mighlj  be  multiplied  without  limit,  but 
upon  so  plain  a  proposition  nothing  further  in  that  way  can. 
be  necessary.  • 

That  a  proceeding  to  set  aside  a  will,  under  a  statute  like 
that  of  Ohio,  here  in  question,  is  a  proceeding  in  rem,  seems 
to  be  the  voice  of  the  universal  jurisprudence  of  the  country. 
Benoigt  v.  Murrin,  48  Mo.  48 ;  St.  John's  Lodge  v.  CaUendeVf 
4  Iredell,  335-342;  NaUe  v.  Fenwick,  4  Band.  686-588; 
Woodruff  V.  Taylor,  20  Vt.  65-73;  Fry  v.  Taylor,  1  Head, 
694-595;  Crippen  v.  Dexter,  13  Gray,  330-832. 

Upon  the  whole  case,  we  are  of  opinion  that  the  bill  mast 
be  dismissed,  and  it  is  dismissed  accordingly. 
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Skaxans  V.  Thb  Nobthwestebk  Mtttual  Lira  Ihsubakoi  Co. 

{Cireuii  Court,  J).  Minnewta.    August'^,  1880. ) 

1.  Like  Issuhanck — FoBFErriTRB— New  Agent. — A  life  Insurance  policy, 
cootaining  a  provision  that  the  same  shouU  "cease  and  determine"' 
if  the  premium  should  not  be  paid  when  due,  is  not  forfeited  by  the 
failure  to  pay  such  premium  on  the  day  it  is  due,  where  the  company 
ntfiecXeA  to  inform  the  assured  of  a  change  in  the  agent  authorized 
to  receive  the  same  after  they  had  adopted  a  rale  to  g^ive  such  notice 
in  all  cases,  and  the  assured  tendered  the  premium  in  due  season  to 
the  former  agent  of  the  company,  and  was  unable  to  find  the  new 
agent  after  reasonable  inquiry. 

1  Sahe — Sake — Keabokable  Tnm. — In  such  case  the  assured  was  en- 
titled to  a  reasonable  time  before  a  forfeiture  could  be  declared. 

S.  Same — Same — Same. — The  failure  to  pay  such  premium  for  60  days 
after  it  was  due  was  not,  under  such  oircamatances,  an  unreasonable 
time,  where  the  company  had  waived  the  time  of  payment  in  the 
previous  year,  and  It  did  not  appear  at  what  time,  if  ever,  the  assured 
was  informed  of  the  place  of  payment. 

Charles  J.  Bartleson,  for  plaintiff. 

Geo.  L.  d  CharUg  E.  Otis,  for  defendant.         , 

McCbabt,  G.  J.  This  is  an  action  npon  a  policy  of  insor- 
ance  apon  the  life  of  one  Albert  P.  Seamana,  dated  April  24, 
1874,  for  $1,000, 

At  the  December  term,  1879,  there  was  a  trial  by  jury  and 
B  special  verdict,  npon  which  judgment  was  rendered  for  the 
plaintiff  for  the  sum  of  $6.09  only,  that  being  a  dividend  dne 
the  insured  at  the  time  of  his  death.  The  court  held  that 
the  plaintiff  could  not  recover  on  the  policy  because  the  same 
had  been  forfeited  by  the  non-payment  of  the  premium  which 
matured  April  24,  1877.  The  policy  provides  that  if  the 
premiums  shall  not  be  paid  when  due  the  policy  "shall  cease 
and  determine." 

A  motion  for  a  new  trial  was  made  by  the  plaintiff  npon 
the  ground  that  the  judgment  was  not  warranted  by  the  evi- 
dence, and  was  contrary  to  law,  and  also  on  the  ground  of 
newly-discovered  evidence.  The  court,  while  doubting  the 
SDffieiency  of  the  newly-disoovered  evidence  to  change  the 
result,  snstsined  the  motion  and  granted  a  new  trial,  with  a 
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view  especially  to  a  further  consideration  of  certain  qaestlons 
of  law  arising  in  the  case.  The  case  is  now  submitted  to  the 
court  (the  parties  having  waived  a  jury)  upon  the  special  ver- 
dict and  the  newly-discovered  evidence  subsequently  taken. 
It  is  conceded  that  the  premium  which  became  due  on  the 
fourteenth  of  April,  1877,  was  not,  in  fact,  paid,  and  that 
unless  plaintiff  has  shown  a  waiver  of  payment,  or  that  the 
non-payment  resulted  from  the  fault  of  defendant,  the  policy 
sued  on  is  forfeited.  The  facts  relied  upon  by  plaintiff  to 
excuse  the  non-payment  of  this  premium,  as  they  appear 
from  the  special  verdict  and  the  testimony  since  taken,  are  as 
follows : 

First.  The  premium  due  April  14,  1876,  was  paid  without 
objection  after  maturity,  as  hereinafter  stated.  With  this 
exception,  aU  the  premiums  were  paid  as  they  matured  prior 
to  April,  1877. 

The  defendant's  agents  always  notified  assured  in  advance 
of  the  time  when  the  premium  would  become  due,  and  in 
said  notice  stated  the  amount  of  cash  dividend  which  came 
due  to  the  assured  at  the  maturity  of  the  premium. 

Second.  The  assured,  having  moved  to  Minneapolis,  was 
informed  in  1876,  before  the  premium  was  due,  that  he  could 
pay  the  same  at  the  Hennepin  County  Savings  Bank,  which 
he  did  on  the  fourteenth  day  of  April,  1876,  nearly  one  mouth 
after  the  same  was  due,  which  payment  was  received  by  the 
agent  of  defendant  without  objection. 

Third.  The  Hennepin  County  Savings  Bank,  early  in 
March,  1877,  ceased  to  be  the  defendant's  agent  to  collect 
Baid  premiums,  and  no  notice  was  given  the  assured  of  that 
fact,  or  that  any  other  agent  had  been  appointed. 

Fourth.  In  March,  1877,  the  defendant  notified  the  assured 
that  the  premium  on  the  policy  would  fall  due  April  24, 1877, 
and  that  a  cash  dividend  of  $6.09  would  be  due  him  at  that 
time,  which  he  could  apply  on  the  premium,  and  after  deduct- 
ing this  amount  pay  the  balance;  but  no  notice  was  given 
the  assured  of  any  agent  to  whdm  the  premium  could  be  paid 
in  Minneapolis,  and  from  whom  a  renewal  receipt  could  be 
obtained.    The  notice  did,  however^  oequire  payment  to  be 
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made  "at  the  office  of  the  agent  of  the  company  in  Minneap- 
olis, Minnesota." 

Fifth.  That  the  First  National  Bank  of  Minneapolis  imme- 
diately Bucceeded  to  the  agency  of  the  Hennepin  Coanty  Sav- 
ings Bank  for  the  collection  of  premiums  for  the  defendant 
company,  and  was  authorized  to  collect  the  premium  due 
April  24,  1877,  and  was  the  only  agent  at  that  place.  The 
plaintiff  had  no  actual  notice  of  the  agency  of  said  bank. 
The  defendant  had  a  state  agent  at  St.  Paul. 

Sixth.  That  plaintiff  and  insured  were  informed  by  William 
B.  Mason,  agent  of  defendant  at  Minneapolis,  shortly  before 
the  premium  of  1876  became  due,  that  it  was  not  material 
that  the  same  should  be  paid  when  due,  but  that  it  might  be 
paid  at  any  time  within  several  months  thereafter  without 
prejudice  to  their  rights. 

Seventh.  Silas  A.  Seamans,-  father  of  the  assured,  testifies 
that,  at  the  request  of  the  assured,  he  went  to  Minneapolis 
to  pay  the  premium  due  April  24,  1877.  He  cannot  fix  the 
exact  date,  but  says  that  it  was  not  after  the  maturity  of  the 
premium.  He  went  to  the  Hennepin  County  Savings  Bank, 
where  payment  had  been  made  the  year  before,  and  offered 
to  pay  the  amount,  but  was  informed  that  that  was  not  the 
place  to  pay  it,  and  that  he  would  probably  have  to  go  to  St. 
Paul.  Although  he  made  inquiry  of  several  persons  besides 
the  bank  officers,  with  whom  he  conversed,  he  failed  to  find 
the  agency  in  Minneapolis,  and  was  not  informed  that  the 
First  National  Bank  of  Minneapolis  was  the  agent. 

Eighth.  The  assured  was  killed  June  23,  1877,  by  a  boiler 
explosion  on  Lake  Minnetonka,  Minnesota,  and  the  premium 
due  April  24,  1877,  was  not  paid  or  tendered  either  before 
or  after  bis  death. 

Upon  these  facts  should  the  court  declare  and  enforce  a 
forfeiture  of  the  policy  on  account  of  the  non-payment  of  the 
dividend  due  April  24,  1877? 

In  Iruuranee  Co.  v.  Eggleston,  96  U.  S.  572,  Mr.  Justice 
Bradley,  in  delivering  the  opinion  of  the  supreme  court,  said : 

"We  have  recently,  in  the  case  of  Insurance  Co.  v.  Norton, 
(supra,  234,)  shown  that  forfeitures  are  not  favored  in  th« 


Digitized  by 


Google 


S23  rBDBBAXi   BSPOBTBB. 

law,  and  that  courts  are  always  prompt  to  seize  hold  of  any 
oircamstances  that  indicate  an  election  to  waive  a  forfeiture, 
or  an  agreement  to  do  so  on  which  the  party  has  relied  and 
acted.  Any  agreement,  declaration,  or  course  of  action  on  the 
part  of  an  insurance  company  which  leads  a  party  insofed 
honestly  to  believe  that  by  conforming  thereto  a  forfeiture  of 
his  policy  will  not  be  incurred,  followed  by  due  conformity  on 
his  part,  will  and  ought  to  estop  the  company  from  insisting 
upon  the  forfeiture,  although  it  might  be  claimed  under  the 
express  letter  of  the  contract."  And  it  was,  accordingly,  in 
that  case  held  that  where  an  insurance  company  had  been  in 
the  habit  of  notifying  the  assured  of  the  time  when  and  place 
where  premiums  were  to  be  paid,  he  had  reasonable  cause  to 
expect  and  rely  on  receiving  such  notice,  and  that  the  com- 
pany was  estopped  from  setting  up  that  the  policy  was  for- 
feited by  the  non-payment  of  a  premium  of  which  no  such 
notice  was  given.  In  the  present  case  it  appears  that  in  1876 
the  company  notified  the  assured  that  the  Hennepin  County 
Savings  Bank,  at  Minneapolis,  was  its  agent,  to  whom  premi- 
ums should  be  paid.  In  March,  1877,  the  defendant  ap- 
pointed a  new  agent  at  Minneapolis,  and  when  notices  were, 
in  that  month,  sent  out  to  policy  holders,  the  company 
adopted  a  rule  to  send  a  circular  with  each  notice,  informing 
the  assured  of  the  place  where  and  the  agent  to  whom  pay- 
ment should  be  made.  The  jury  find  that  this  circular  was 
not  sent  to  Seamans. '  He  did  not,  therefore,  know  of  the 
change  of  the  agency,  and  naturally  supposed  he  was  to  pay 
to  the  party  to  whom  he  had  paid  the  year  before.  He  sent 
his  money  in  due  time  to  that  party.  He  did  not  send  it  to 
Bt.  Paul,  at  which  place  he  was  informed  there  was  an  agent, 
because  he  had  been  notified  that  he  must  pay  to  the  agent 
at  Minneapolis.  That  the  company  understood  it  to  be  their 
duty  to  inform  him  of  the  change  of  the  agency,  is  clear  from 
the  fact  that  they  adopted  a  rule  to  do  this  in  all  cases,  and 
omitted  it  in  his  case  by  oversight. 

Under  the  circumstances,  I  do  not  think  the  assured  was 
bound  to  hunt  for  an  agent  in  the  city  of  Minneapolis  to 
whom  he  could  make  pityment.    If  he  was  bound  to  make 
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reasonable  inquiry,  I  think  the  evidence  showB  that,  through 
liis  agents  he  did  so.  The  agent  he  sent  to  Minneapcdis  to 
pay  the  premium  swears  that  he  made  considerable  inquiry, 
and  names  several  i>erBon8  to  whom  he  applied  for  the  name 
and  location  of  an  agent  to  whom  payment  oonld  be  made. 

It  is  very  clear  to  my  mind  that  if  the  defendant  had  sent 
to  the  assured  the  circular  notice  of  the  change  of  agency 
which  it  sent  to  other  policy  holders,  and  which  it  intended 
to  send  to  him,  he  would  have  sent  his  money  to  the  proper 
place,  and  would  have  paid  his  premium  in  due  time.  It 
was,  therefore,  the  fault  of  the  defendant  that  the  premium 
was  not  paid.  This  is  not  a  case  of  indifference  or  wilful 
neglect  on  the  part  of  the  assured.  He  was  not  only  willing, 
but  anxious  to  keep  his  contract.  He  raised  the  money  in 
time  and  sent  it  to  Minneapolis  for  the  purpose  of  making 
payment.  The  person  sent  was  unable  to  find  the  new  agent, 
of  whose  appointment,  name,  and  place  of  business  both  he 
and  the  assured  were  ignorant.  He  was,  therefore,  excused 
from  making  payment  on  the  day  the  premium  was  due.  It 
is  said,  however,  that  he  continued  to  neglect  payment  until 
the  day  of  his  death,  about  60  days  after  the  maturity  of  the 
premium.  If  be  was  excused  from  making  payment  on  the 
day  of  maturity  by  the  facts  and  circumstances  stated,  then 
he  was  entitled  to  a  reasonable  time  before  a  forfeiture  could 
be  declared.  In  considering  what  time  would  be  reasonable, 
we  are  to  bear  in  mind  that  the  company  had,  in  fact,  waived 
the  tune  of  payment  the  previous  year.  The  jury  find  that 
in  1876  the  agent  of  the  defendant  at  Minneapolis  informed 
the  assured  that  a  delay  of  a  month  or  two  would  not  work  a 
forfeiture,  and  the  assured  accordingly  paid  his  premium  for 
that  year  nearly  a  month  after  it  was  due,  without  objection 
on  the  part  of  defendant  or  its  agents.  Again,  it  does  not 
appear  at  what  time,  if  ever,  the  assured  was  informed  of  the 
place  of  payment. 

Under  these  oireumstances,  I  am  of  the  opinion  that  a  for< 
feitors  cannot  be  declared  on  account  of  the  delay  in  making 
payment  of  the  dividend,  the  assured  haying  been  excused 
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from  making  snob  payment  at  maturity  by  tbe  faoli  of  de- 
fendaat. 

Tbe  following  aathorities  show  the  relnotanee  of  courts  to 
enforce  forfbitores  in  this  class  of  oases,  and  sapport  tbe  gea- 
eral  views  I  bare  expressed:  Imunmee  Co,  t.  Wolff,  96  U. 
S.  826;  Imuranee  Co.  t.  Eggleston,  96  U.  8.  673;  Ituuranet 
Co.  V.  Norton,  Id.  234;  Inntranee  Co.  r.  Pierce,  76  HI.  426; 
Thompson  t.  Ineurance  Co.  52  Mo.  469 ;  Mayer  y.  Insurance 
Co.  88  Iowa,  804 ;  Insuremee  Co.  y.  Warner,  80  HI.  410 ;  Ifwur- 
ance  Co.  v.  Robertson,  59  El.  123. 

Judgment  for  plaintiff  for  amount  of  tbe  policy  and  interest. 


BuBUi  and  others  v.  Hydb  and  otbers. 

(Oireuit  Court,  D.  Minnetota.    ,  1880.) 

I.  RratoyAii — Act  of  March  8, 187S,  4  S- — ^o  order  that  a  gait  roaj  \te 
remoTed  \>j  either  party,  under  section  2  of  tbe  act  of  Maich  3,  187fi, 
•11  the  persona  forming  the  party  on  one  aide  of  the  controversy  munt 
be  citizens  of  states  different  from  those  of  wiiich  tbe  other  party  are 
citizens. 

Motion  to  Bemand.  , 

Gordon  E.  Cole,  for  plaintiffs. 

Charles  W.  Bunn,  for  defendants. 

Nelson,  D.  J.  A  motion  is  made  to  remand  tbis  snit,  whioh 
is  removed  from  tbe  state  court  on  the  petition  of  all  tbe 
defendants,  under  tbe  provisions  of  tbe  second  section  of  the 
act  of  March  8,  1875.  Tbe  following  is  tbe  clause  under 
which  tbe  suit  was  removed: 

"That  any  suit  of  a  civil  nature,  at  law  or  in  equity,  now  pend- 
ing *  *  *  in  any  state  court,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  tbe  sum  or  value  of  $500,  *  •  * 
in  which  there  shall  be  a  controversy  between  oitisens  of 
different  states,  *  *  *  either  party  may  remove  said 
suit  into  tbe  circuit  court  of  the  United  States  for  tbe  piopex 
district." 
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The  suit  was  brought  by  the  plaintiffs,  a  firm  doing  bnsi- 
ness  in,  and  citizens  of,  the  state  of  Minnesota,  against 
seven  defendants,  three  of  them  citizens  of  the  state  of  Wis- 
consin,  two  citizens  of  the  state  of  Iowa,  and  one  Henry 
Bowell,  a  citizen  of  Minnesota.  The  citizenship  of  one  de- 
fendant, Hunting,  is  not  given  in  the  petition,  bat  it  appears 
by  an  affidavit  in  the  record  that  he  is  not  a  citizen  of  the 
state  of  Minnesota. 

The  plaintiffs  seek  to  recover  an  alleged  indebtedness  dne 
from  the  defendants  joiDtly  as  copartners.  To  sustain  this 
cause  they  must  prove  a  partnership  between  aU  the  defend- 
ants, which  is  denied  by  those  not  citizens  of  the  same  state 
with  the  plaintiffs,  and  also  by  Bowell,  the  def^ndvnt  who  is 
a  citizen  of  the  same  state. 

Bowell  is  not  a  nominal  party  to  this  anit,  and,  being  a 
citizen  of  the  same  state  with  the  plaintiffs,  the  controversy 
about  which  the  suit  was  instituted  in  the  state  court  is  not 
between  citizens  of  one  or  more  states  on  one  side,  and  citi- 
zens of  other  states  on  the  other  side.  i 

In  order  that  a  suit  may  be  removed  by  either  party,  under 
the  provision  of  section  2,  in  the  act  of  1875,  above  quoted, 
all  the  persons  forming  the  party  on  one  side  of  the  contro- 
versy must  be  citizens  of  states  different  from  those  of  which 
the  other  party  are  citizens. 

In  other  words,  as  I  understand  the  act  of  1875,  ihe- 
change  made  by  the  clause  is  that  the  parties  to  the  contro- 
versy, without  reference  to  their  position  in  the  pleadings  as 
plaintiffs  or  defendants,  may  be  arranged  on  opposite  sides; 
and  if  on  one  aide  each  individual  is  a  citizen  of  a  different 
state  from  those  of  which  the  individuals  on  the  other  side 
are  citizens,  then  the  suit  may  be  removed.  Such  is  not  the 
case  here.  See  Bvrk«  v.  Flood,  1  Fed.  Bbp.  541 ;  Myer  v. 
Delaware  R.  R.  ConBtraetMm  Co.,  October  term  1879,  U.  S. 
Sup.  Ct.,  12  Chicago  Leg.  News,  185. 

It  is  not  necessary  to  consider  the  other  point  raised  on 
the  argument. 

Motion  granted. 
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Lbooxtt  and  others  v.  Cole. 
(Cflreuit  Covrt,  J).  Minfuiota.  ,  1880.) 

L  Gnr.  St.  of  Miitnesota,  (1878.)  c.  T6,  9  2— Bqititt  Docket.— A  suit 
brongbt  under  the  statutes  of  Minnesota  (Gen.  St  1878,  c,  75,  §  2), 
by  a  party  In  possession  of  real  property,  to  settle  an  adverse 
claim,  belongs  on  tbe  eqtilty  docket. 
Meighen  v.  Strong,  16  Minn.  177,  f<dlowed. 

Motion  to  transfer  suit  to  equity  docket. 

Henry  J.  Horn,  for  plaintiffs. 

Albert  L.  Levi,  for  defendant. 

NxLSON,  D.  J.  This  case  belongs  on  the  eqnity  docket. 
The  statute  permitting  a  party  in  possession  of  real  property 
to  bring  a  suit  to  settle  an  adverse  claim  reads  as  follows : 
"An  action  may  be  brought  by  any  person  in  poseession,  by 
himself  or  his  tenant,  of  real  property,  against  any  person 
vho  claims  an  estate  or  interest  therein,  or  lien  upon  tbe 
same,  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim,  estate,  lien,  or  interest ;  and  any  person  hav- 
ing or  claiming  title  to  vacant  or  unoccupied  real  estate  may 
bring  an  action  against  any  person  claiming  an  estate  or 
interest  therein  adverse  to  him,  for  the  purpose  of  determin- 
ing BQch  adverse  claim,  and  the  rights  of  the  parties  respect- 
ively." Gen.  St.  of  Minn.  (1878)  c.  76,  §  3.  This  statuto 
enlarges  the  olass  of  cases  in  which  equity  affords  relief  in 
quieting  title  and  possession  of  real  estate. 

It  was  necessary,  previous  to  the  enactment  of  this  statute, 
that  the  right  of  the  party  in  possession  should  be  established 
by  repeated  judgments  in  his  favor,  in  actions  at  law  against 
him,  before  he  could  maintain  a  suit.  This  statute  confers 
upon  the  possessor  of  real  property  a  new  right  which  enables 
him,  without  delay,  to  draw  to  himself  outstanding  inferior 
titles;  and  the  facts  are  not  to  be  tried  by  a  jury  unless  the 
court  orders  an  issue,  or  the  parties  consent  to  such  trial. 
Such  was  the  opinion  of  the  supreme  ooort  of  the  state. 
Meighen  v.  Strong,  6  Minn.  177-182. 

The  suit  will  be  transferred  to  the  equity  calendar. 
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Plimpton  v.  Winslow^ 
Iflireuit  Court,  D.  Meutaehvttttt.    ivAy  31, 1880.) 

L  Patent  No.  65,901 — Improvembnts  in  Pabi,ok  Bkatbb  —  Pmoa 
Patbht.  —  Patent  No.  69,901,  granted  James  L.  Plimpton  for  im- 
provements  in  parlor  skates,  is  not  rendered  void  bj  a  prior  patent  for 
parlor  skates  containing  tlie  same  underlying  principle,  where  the 
differences  in  construction  appeared  on  inspection,  and  on  evidence 
a»to  the  state  of  the  art,  to  be  patentable  improvements. 

i.  Samk — Bake — ^Iktrinoemknt — Injukctiow.— A  preliminary  Injunc- 
tion vrill  be  issued  to  restrain  the  infringement  of  such  patent, 
although  the  original  patent  has  expired  and  such  subsequent  patent 
has  never  been  sustained  on  final  hearing,  where  it  clearly  appears 
that  that  patent  has  been  Intentionally  infringed  under  a  patent  pro- 
cured for  the  purpose,  where  the  remedy  is  important  to  the  plaintiff, 
and  no  reason  is  shown,  arising  out  of  the  situation  of  the  defendant, 
why  the  injunction  should  not  be  granted. 

£n  Equity.     Motion  for  injnnction,  pendente  lite. 

Thomas  W.  Clarie,  for  complainant. 

John  L.  8.  Roberts,  for  defendant. 

Lowell,  C.  3,  The  complainant,  James  L.  Plimpton, 
obtained,  in  1863,  a  patent  for  parlor  skates,  or  skates  on 
rollers,  which  is  admitted  to  be  the  first  in  time,  and  to  have 
embodied  a  principle  which  is  necessary  to  the  successful 
operation  of  all  such  skates.  That  patent  has  expired.  The 
same  inventor  obtained,  in  1866,  the  patent  No.  55,901,  now 
in  snit,  which,  while  it  has  the  underlying  principle  of  the 
patent  of  1863,  is  maintained  by  the  complainant  to  be  a 
very  great  improvement  upon  the  original  structure — so  great 
as  to  have  been  necessary  to  the  successful  practical  use  of 
the  invention.  This  patent  has  been  once  sustained  in  this 
country,  though  not  on  a  final  hearing. 

The  complainant  caused  a  patent  to  be  taken  out  in  Eng« 
land,  which  described  his  skate  of  1866  as  the  best  form  of 
embodying  his  invention,  and  which  made  a  broad  claim  to 
the  invention  of  skates  with  rollers  which  cramped  or  turned 
BO  as  to  enable  the  skater  to  make  curved  lines  without  rais- 
ing the  rollers  from  the  floor.  This  patent  was  repeatedly 
sustained  in  England,  by  verdict  and  decree,  against  various 
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forms  of  skates.    The  skates  were  nsed  in  this  country  to  a 
considerable  extent,  and  not  infringed. 

The  patentee  dan  no  longer  claim  the  broad  principle  of 
his  invention  of  1863,  and  the  defendant  insists  that  the 
judgments  and  decrees  in  England,  and  the  acquiescence  in 
this  country,  excepting  in  the  single  case  above  mentioned, 
must  be  understood  to  relate  to  the  patent  of  1863,  and  when 
that  has  expired  the  particular  structure  shown  by  the  pat- 
ent of  1866  stands  like  a  new  invention,  not  acquiesced  in> 
and  not  litigated.  To  some  extent  this  argument  is  sound; 
but,  it  being  shown  by  decrees  and  by  acquiescence  that 
Plimpton  was  the  first  inventor  of  the  broad  principle  and 
mode  of  operation,  there  is  not  the  slightest  evidence  to  prove 
that  he  was  not  the  first  to  make  the  particular  application 
of  1866.  Any  defence  which  there  might  have  been  to  the 
latter,  would  probably  have  extended  to  the  former,  and  there 
is  testimony  that  Plimpton  was  the  pioneer  in  both. 

The  defendant,  Winslow,  was  employed  by  the  complainant 
to  make  the  skates  to  a  large  extent,  and  was  familiar  with 
their  construction.  In  January,  1880,  he  obtained  a  patent, 
in  which  he  refers  to  the  complainant's  patent  as  valid,  ai-d 
disclaims  all  competition  with  it,  and  claims  a  combination 
which,  of  course,  is  subordinate  to  the  plaintiff's,  a^d  may 
or  may  not  infringe  it,  though  it  is  prima  facie  a  patentable 
improvement  upon  it.  He  seems  to  have  copied  the  plain- 
tiff's skate  of  1866  in  most  particulars.  The  difference, 
which  he  emphasizes,  is  in  the  India-rubber  spring,  which  he 
puts  in  a  different  place,  where  it  acts  as  a  cushion  between 
the  foot  and  the  working  parts  of  the  skate.  In  this  respect 
he  goes  back  to  the  original  form  of  1863,  and  perhaps  he  is 
wise  in  doing  so. 

It  seems  to  me  clear :  (1.)  That  the  complainant's  patent 
of  1866  is  not  rendered  void  by  his  patent  of  1863 ;  the  differ- 
ences in  construction  appear,  on  inspection,  and  on  evidence 
as  to  the  state  of  the  art,  to  be  patentable  improvements.  (2.) 
The  defendant  has  borrowed  most  of  the  improvements  of  the 
patent  of  1866,  and  infringes  the  first  claim  of  that  patent 
beyond  any  doubt.     (3.)  He  infringed  intentionally,  hoping 
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to  reoeire  a  put  of  the  profits  of  this  basineaa,  trnstingto  his 
patent,  and  getting  up  his  patent  for  the  pturpose,  and  is  not 
entitled  to  aujtpartionlar  indulgence;  and  no  reason  is  shown, 
arising  oat  of  anj  peculiarities  of  his  situation,  vhy  a  pre- 
liminary injnnotion  should  not  be  granted  against  him ;  and 
it  is  shown  that  the  remedy  is  an  important  one  to  the  plain- 
tiff. 
Injnnotion  to  iasne. 


Fft&TT  and  another  v.  Bobbhtbld  and  another* 
{Okvuit  Court,  &  D.  New  Torh.    Jane  14, 1880.) 

1.  Dxsios  Patknt  No.  7,914— Pbasl  Euttohs  Ax&ixasD  m  Dozkhs, 
OH  CABDa,  IN  Thbju  Bows  ov  Foub— Rby.  gr.  i  4929.— A.  design  for 
•  card  of  buttons,  dWided  into  spaces,  covered  with  foil,  by  narrow 
bands,  with  a  dozen  of  pearl  buttons  in  rows  of  three  by  four  to  each 
•pace,  ia  not  a  "  new,  useful  and  original  shape  or  configuration  of  an 
article  of  manufacture,"  within  the  meaning  of  section  4829  of  the 
Beriaed  Statutes,  relating  to  the  granting  of  patents. 

1  BAMB—SAKB-InYENTioir.— Cards,  for  buttons,  faced  with  fed  and 
divided  into  spaces  by  bands,  were  well  knows  and  in  common  use 
prior  tojBUCh  design,  and  there  was  therefore  nothing  in  this  arrange- 
ment rising  to  the  level  of  inventive  skiU. 

In  Equity. 

Qeorg€  C.  Lay,  Jr.,  for  plaintiffs. 

Edmund  Wetmore,  for  defendants. 

Wbeblbb,  D.  J.  This  suit  is  brought  npon  design  patent 
No.  7,914,  for  a  design  for  a  card  of  buttons,  divided  into 
spaces,  covered  with  foil,  by  narrow  bands,  with  s  dozen  of 
pearl  batt<ms  in  rows  of  three  by  four  to  eaeh  space. 

The  statute  (Bev.  St.  §  4929)  authorizes  the  grant  of  a 
patent  to  any  person  who,  by  his  own  industry,  genius,  efforts, 
and  expense,  has  invented  and  produced  any  new  and  origi- 
ni^  design  for  a  manufacture,  bust,  statue,  alto-relievo,  or 
bas-relief;  any  new  design  for  the  printing  of  woolen,  silk, 
•otton,  or  other  fabhos;  any  new  and  original  impreBSion^ 
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ornament,  print,  or  picture  to  be  printed,  painted,  east,  or 
otherwise  placed  on  or  worked  into  any  article  of  mtuiafae- 
ture;  or  any  new,  useful,  and  original  shap^or  configura- 
tion (d  any  article  of  manufacture,  the  same  not  having  been 
known  or  used  by  others  before  his  invention  or  production 
thereof. 

The  subject  of  this  patent  is  not  covered  by  this  statate  un- 
less it  is  included  in  the  term  "manufacture."  The  buttons 
are,  however,  the  principal  thing;  and  they  are  not  changed 
at  all,  either  in  form  or  appearance,  by  the  patented  inven- 
tion. It  affects  nothing  but  the  card;  and  that  is  not  a  card 
for  buttons,  to  be  used  for  successive  sets,  but  a  card  of  but- 
tons, which  constitutes  a  mere  method  of  putting  them  up  for 
sale,  to  attract  customers ;  not  on  account  of  anything  at  all 
about  the  thing  sold,  bat  wholly  on  account  of  the  manner  of 
arranging  it  for  sale. 

In  Langdon  v.  De  Oroat,  1  Paine,  G.  G.  Bep.  203,  the  in- 
vention was  for  folding  thread  and  floss  cotton  in  a  manner 
different  from  the  ordinary  mode,  whereby  it  would  sell 
quicker  and  higher.     The  court  said : 

"The  article  itself  undergoes  no  change ;  and  the  whole  of 
the .  improvement — for  it  is  a  patent  for  an  improvement — 
consists  in  putting  up  skeins  of  it,  perhaps  of  the  same  size 
in  which  they  are  imported,  decorated  with  a  label  and  wrap- 
per, thus  rendering  their  appearance  somewhat  more  attract- 
ive, and  inducing  the  unwary  not  only  to  give  it  a  preference 
to  other  cotton  of  the  same  fabric,  quality,  and  texture,  but 
to  pay  an  extravagant  premium  for  it. 

"Now,  that  such  contrivance — for  with  what  propriety  can 
it  be  termed  a  useful  art,  under  the  constitution — ^may  be  ben- 
eficial to  a  patentee,  if  he  can  exclude  from  the  market  all 
other  retailers  of  the  very  same  article,  will  not  be  denied; 
and  if  to  protect  the  interest  of  the  patentee,  however  frivo- 
lous, useless,  or  deceptive  his  invention  may  be,  were  the  sole 
object  of  the  law,  it  must  be  admitted  that  the  plaintiff  has 
made  out  a  satisfactory  title  to  his  patent.  But,  if  the  utility 
of  an  invention  is  to  be  tested  by  the  advantages  which  the 
public  are  to  derive  from  it,  it  will  not  be  perceived  how  this 
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part  of  hia  tlUe  is  in  any  way  whatever  established.  It  is 
said  that  many  ornamental  things  are  bought,  of  no  intrinsie 
ralne,  to  gratify  the  whim,  taste,  or  extravagance  of  a  pur- 
chaser, and  that  for  many  of  these  articles  patents  are  ob- 
tained. This  may  be  so,  but  in  such  cases  there  is  no  de- 
ception, no  false  appearance,  and  the  article  is  bought  to  be 
used  with  all  its  decorations  and  ornaments,  which  may  have 
been  the  principal  inducements  to  the  purchase,  and  which 
will  last  as  long  as  the  article  itself." 

In  this  case  the  buttons  are  to  be  used  by  the  purchaser, 
but  the  card  is  not,  either  with  them  or  by  itself.  The  design 
does  not  apply  to  the  manufacture  proper,  but  only  to  the 
arrangement  of  it  for  sale.  Patting  an  article  into  a  more 
convenient  form  for  sale,  without  changing  its  qualities  or 
properties,  is  not  patentable  as  an  improvement  in  the  arti- 
cle. Glue  Co.  V.  Upton,  97  U.  S.  3.  So,  merely  changing 
the  mode  of  keeping  and  presenting  an  article  for  sale,  with- 
out changing  its  form  or  appearance,  will  not  support  a  patent 
for  a  design.  There  should  be  something  affecting  the  article 
itself.  Further,  cards  for  buttons,  faced  with  foil  and  divided 
into  spaces  by  bands,  were  well  known  and  in  common  use. 
Those  for  pearl  buttons  may  not  have  been  divided  into 
dozens,  in  rows  of  three  by  foiu,  but  they  were  divided  so 
that  dozens  could  be  readily  cut  from  the  card,  in  two  rows 
of  six  and  one  of  twelve ;  and  there  were  cards  divided  into 
spaces  for  several  dozens  by  such  bands  as  the  patent  de- 
scribes ;  and  cards  of  cloth  buttons  spaced  for  dozens  in  rows 
of  three  by  four.  With  these  things  known,  there  was  noth- 
ing rising  to  the  level  of  inventive  skill  in  arranging  pearl 
buttons  by  dozens,  on  cards,  in  three  rows  of  four. 

Let  a  decree  be  entered  dismissing  the  bill  of  complaint, 
with  costs. 

V.3— 22 
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McKBOH  V.  The  Mayob,  Etc.,  of  Nxw  Yobx. 

(Cireuit  Court,  8.  D.  Nevo  York.    June  16, 1880.) 

1.  Pateutt  No.  63,419— Patentabtwtt. — A  bond  and  coupon  reglater,iii 
.    the  form  of  a  book,  is  a  legal  subject  for  s  patent. 

2,  iMFRoroBafBin'^LiABiuTr  op  a  Orrr A  city  is  liable  in  its  corporate 

capacity  for  the  infringement  of  a  patent. 
Aa«n  T.  The  Mayor,  0.  C.  S.  D.  N.  Y.,  followed. 

In  Eqnity. 

Royal  S.  Crane,  for  plaintiff. 

Frederick  H.  Betts,  for  defendant. 

Wheeleb,  D.  J.  This  suit  is  upon  a  patent  to  tbe  plain- 
tiff, numbered  63,419,  and  dated  April  2,  1867,  for  a  bond 
and  coupon  register.  The  defendant  sets  up  and  insists  that 
this  register  is  not  a  subject  for  a  patent  within  the  law; 
that  the  invention  was  tendered  to  and  used  by  William  E. 
Warren  and  John  O'Brien  before  the  plaintiff's  invention ;  and 
that  it  is  not  liable  for  the  infringement  shown. 

The  principal  argument  upon  the  first  point  rests  upon  the 
claim  that  the  register  should  have  been  copyrighted  instead 
of  being  patented,  and  Drury  v.  Ewing,  1  Bond,  540,  is  much 
relied  upon  to  support  that  proposition.  A  copyright  is  a 
right  to  copy  merely,  as  the  word  imports,  and  covers  only 
the  multiplication  of  copies.  Perrit  v.  Ilexamer,  99  XJ.  S. 
674;  Baker  v.  Selden,  S.  C.  XJ.  8.,  Oct.  7,  1879,  Alb.  Law  J., 
Feb.  2vS,  1880,  p.  168.  The  plaintiff's  invention  is  of  a  book 
with  a  page,  or  pages,  spaced  for  each  bond  and  its  coupons 
of  any  series  of  coupon  bonds,  and  with  the  spaces  numbered 
and  designated  to  show  what  bonds  and  coupons  they  are  for, 
while  any  of  them  are  outstanding,  and  for  receiving  them 
for  safe-keeping  as  vouchers,  or  memoranda,  when  any  of 
them  are  taken  up  or  paid.  The  plan  is  the  same  for  regis- 
ters  for  different  bonds  of  a  series,  and  for  different  series  of 
bonds,  but  the  registers  are  not  copies  of  one  another,  and 
■ihe  right  to  multiply  copies  would  afford  no  protection  at  all. 

In  Drury  v.  Ewing  there  might  be  multiplication  of  copies 
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of  the  charts.  That  case  is  distinguished  and  commented  on 
in  Baker  y.  Selden.  Here  the  principle  of  the  invention  is 
embodied  in  §ach  register,  as  the  principle  of  a  machine  is 
embodied  in  each  machine.  There  is  no  dijSerence  because 
the  contrivance  is  in  the  form  of  a  book,  although  books  are 
commonly  copyrighted.  Hawet  v.  Washburn,  5  0.  G.  491. 
The  evidence  shows  that  Warren  and  O'Brien  made  use  of 
similar  arrangements  for  the  same  purpose  before  the  plain- 
tiff invented  his,  but  not  that  either  of  them  is  the  same  as 
his.  Neither  of  them  had'  any  spaces  for  the  bonds  them- 
selves. Warren  had  spaces  on  the  same  page  for  each 
coupon  of  the  same  number  throughout  the  whole  series  of 
bonds,  necessitating  looking  through  as  many  pages  as  there 
were  coupons  to  find  all  the  coupons  of  any  bond;  the  plain- 
tiff has  all  the  coupons  of  each  bond  and  the  bond  together. 
Warren  had  as  many  pages  as  coupons;  the  plaintiff  as  many 
as  bonds.  It  is  not  quite  clear,  from  the  evidence,  what 
O'Brien's  exact  plan  was.  He  says :  "The  pages  were  ruled 
to  a  sufficient  extent  to  have  posted  in  the  coupons  that 
were  due  each  six  months."  This  would  be  more  hke  War- 
ren's plan  than  the  plaintiff's.  The  proof  is  abundant  that 
the  invention  is  useful,  and  that  the  defendant's  officers  make 
use  of  it  for  the  bonds  of  the  city.  That  the  city  is  liable,  in 
its  corporate  capacity,  for  suAi  an  infringement,  has  been 
considered  and  decided  in  Allen  v.  The  Mayor,  etc.,  in  this, 
district.  : 

Let  there  be  a  decree  for  injunction  and  an  account,  accord- 
ing to  the  prayer  of  the  bill,  with  costs. 
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Mebbiok  and  others  »».  About  Nikbtebn  Thouband  Fits 

EUNDBED   AMD   FOCBTBBN   BUBHBLS   07   WflEAT,  eto. 

(Dittriet  Court,  2f.  Z>.  J¥i»w  York.    July  16, 1880.) 

1.  BiLii  or  Ladino — BKcrTAii — SxiFCiiA'noif. — A  recital  in  a  bill  of  lading 
that  the  cargo,  when  received,  consisted  of  20,000  bushels,  is  conclus- 
ive,  when  such  bill  of  lading  also  contained  the  stipulation  that  "all 
the  deficiency  in  the  cargo  shall  be  paid  for  by  the  carrier  anddeducted 
from  the  freight,  and  any  excess  in  the  cargo  shall  be  paid  for  to  ih« 
carrier  by  the  consignee." 

Jfei/er  v.  Peck,  28  N.  T.  690,  considered. 

Abbe  Y.  Eaton,  51  N.  Y.  410,  criticised. 

WUliams  dt  Potter,  for  libellants. 

Boweri,  Rogers  d  Locke,  for  claimants. 

Wallace,  D.  J.  The  antborities  are  uniform  to  the  effect 
that,  as  between  the  original  parties  to  an  ordinary  bill  of 
lading,  that  part  of  the  instniment  which  recites  the  receipt 
of  the  goods,  and  their  condition  and  quantity  when  received, 
is  open  to  explanation ;  and,  while  the  recitals  are  prima  facie 
evidence  of  the  facts  recited,  they  are  not  conelasive.  The 
instrument  is  in  part  an  acknowledgment  and  in  part  a  con- 
tract. That  part  which  is  an  acknowledgment  merely  is  no 
more  conclusive  than  any  othe>  acknowledgment  or  declara- 
tion. That  part  which  is  a  contract  is  final.  Bills  of  lading, 
however,  sometimes  contain  stipulations  intended  to  make 
the  recitals  a  part  of  the  contract,  and  as  conelasive  as  the 
rest  of  the  contract;  and  as  the  parties  to  such  a  contract 
have  the  right  to  agree  that  the  recitals  as  to  the  condition  and 
quantity  of  the  cargo  shall  be  conclusive,  the  courts  will  give 
to  the  stipulations  the  effect  intended  by  the  parties.  When 
the  language  of  the  stipulation  is  clear,  the  court  has  no  duty 
but  to  give  effect  to  it,  and  it  is  only  when  the  language  em- 
ployed is  capable  of  different  meanings  that  it  becomes 
necessary  to  resort  to  precedents  Itnd  rules  of  construction  in 
order  to  interpret  the  contract. 

In  this  case  the  bill  of  lading  recites  the  receipt  of  20,000 
bushels  of  No.  1  sprinfi;  wheat,,  in  good  order  and  condition, 
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on  board  the  gohooner,  and  stipulates  that  "all  the  deficiency 
in  the  cargo  shall  be  paid  for  by  the  carrier  and  deducted 
from  the  freight,  and  any  excess  in  the  cargo  shall  be  paid 
for  to  the  carrier  by  the  consignee."  It  does  not  expressly  pro- 
vide that  the  recital  that  the  cargo,  when  received,  consisted 
of  20,000  bushels,  shall  be  conolasive,  and  the  qnestion  is 
whether  this  is  to  be  implied  from  the  language  used. 

On  first  impression  it  would  certainly  seem  that  the  bill  of 
lading  would  not  contain  any  such  stipulation  if  it  was  ndt 
intended  that  the  deficiency  provided  for  should  be  that  aris- 
ing from  the  cargo  as  represented  by  the  carrier.  Otherwise, 
there  was  no  necessity  for  inserting  the  stipulation  at  all, 
because  the  consignee,  without  any  express  stipulation,  has 
the  right  to  deduct  from  the  freight  a  deficiency  in  the  cargo 
actually  received  by  the  carrier  and  arising  from  his  fault, 
(Davidson  v.  Oivynne,  12  East,  381 ;  Sheels  v.  Davia,  4  Gamp. 
119 ;  EdwardtY.  Todd,  1  Scammon,  462-468 ;  Leech  v.  Bald- 
win, 5  Watts,  446 ;)  and  it  is  not  reasonable  to  suppose  ^hat 
the  parties  meant  to  insert  a  useless  condition  in  a  contract. 

But  the  inference  to  be  drawn  from  this  consideration  is 
not  so  strong  as  to  be  decisive,  and  a  court  of  high  authority 
has  held  that  where,  in  a  bill  of  lading,  the  stipulation  was 
that  "any  damage  or  deficiency  in  cargo  the  consignee  will 
deduct  from  balance  of  freight,"  the  words  "deficiency  in 
cargo"  referred  to  the  cargo  actually  received,  and  not  to  the 
cargo  described  in  the  bill  of  lading.  Meyer  v.  Peck,  28  N. 
T.  590.  That  decision  was  not  made  by  a  unanimous  court, 
but  it  has  been  accepted  and  followed  by  several  subsequent 
cases  in  the  same  court. 

In  the  present  case,  however,  the  stipulation  very  plainly 
shows  that  the  parties  had  in  contemplation  the  cargo  de- 
scribed in  the  bill  of  lading,  and  not  the  cargo  which  might 
have  been  actually  received,  because  the  stipulation  provides 
that  the  consignee  shall  pay  the  carrier  for  any  excess  in  the 
cargo.  "Excess"  and  "deficiency"  in  the  stipulation  refer  to 
the  same  "cargo,"  and  what  excess  could  there  be  except  as 
to  the  cargo  -recited  in  the  bill  of  lading  ?    There  could  be  no 
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excess  in  the  cargo  actually  received.  This  consideration 
appears  to  have  been  overlooked  in  the  case  of  Abbe  t.  Eaton, 
61  N.  Y.  410,  which,  with  Meyer  v.  Peck,  are  the  two  cases 
most  nearly  in  point  upon  the  question  now  presented.  In 
Abbe  V.  Eaton  the  stipulation  was  as  follows:  "All  damages 
caused  by  boat  or  carrier,  or  deficiency  of  cargo  from  qnan< 
tity  as  herein  specified,  to  be  paid  for  by  the  carrier,  and  de- 
ducted from  the  freight,  and  any  excess  on  the  cargo  to  be 
paid  for  to  the  carrier  by  the  assignee;"  and  it  was  held  this 
was  not  an  agreement  that  the  bill  of  lading  should  furnish 
the  only  evidence  of  the  quantity.  Some  emphasis  is  placed 
on  the  word  "damages,"  in  the  opinion  in  this  case,  and  it  is 
suggested  that  the  stipulation  should  be  read  as  though  the 
carrier  were  to  pay  for  such  a  deficiency  only  as  might  result 
from  his  own  act  and  cause  damage  to  the  consignee. 

Neither  of  these  authorities  are  precisely  in  point.  I  am  ' 
not  disposed  to  dissent  from  Meyer  v.  Peck,  but  in  Abbe  v. 
Eaton,  as  it  seems  to  me,  the  obvious  meaning  of  the  contract, 
as  evinced  by  the  language  employed,  has  been  made  to  give 
way  to  an  artificial  constraction  which  is  not  sound,  accord- 
ing to  technical  rules  of  construction.  The  bill  of  lading  pro- 
vided that  a  deficiency  in  the  cargo,  as  specified  in  the  bill, 
should  be  paid  for  by  the  carrier,  and  an  excess  should  be 
paid  for  by  the  consignee.  The  parties  had  a  right  to  make 
jnst  such  a  contract.  It  was  a  contract  well  calculated  to 
prevent  the  constant  disputes  and  litigation  arising  with  ref- 
erence to  shortage  between  carrier  and  consignee.  The  car- 
rier has  an  ample  opportunity  to  guard  against  mistakes,  and 
so  has  the  shipper;  but  the  consignee  is  entirely  in  the  dark 
as  to  whether  the  cargo  agreed  to  be  delivered  has  been  actu- 
ally laden,  or  whether  it  has  disappeared  on  the  trip.  It  is 
jnst  that  the  consignee  should  pay  for  what  he  actually 
receives,  whether  more  or  less  in  quantity  than  is  expressed 
in  the  bill  of  lading,  and  it  is  just  that  the  carried  should  be 
held  concluded  by  his  admissions  as  to  facts  completely 
within  his  own  knowledge,  and  of  which  the  consignee  is 
ignorant.    I  am  unable  to  see  what  language  could  be  chosen 
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more  appropriately  to  express  just  soch  a  contract  than  was 
employed  in  that  case.  The  8t%>ulBtioB  i»  that  the  d^fidencj 
or  excess  to  be  deducted  or  paid  for  sl^all  be  that  in  the  cargo, 
as  specified  in  the  bill  of  lading,  not  in  that  to  be  ascertained 
from  other  Bobrees  of  inqoiry;  and  unless  this  was  just  the 
meaning  of  the  stipulation  it  means  nothing,  because  every- 
thing else  is  covered  by  the  other  branch  of  the  stipulation, 
vhich  provides  that  the  consignee  may  deduct  from  the  freight 
all  damages  to  the  cargo  caused  by  the  carrier. 

In  the  present  case  the  parties  stipulated  that  a  deficiency 
in  a  cargo,  described  as  20,000  bushels  of  wheat,  should  be 
deducted  from  the  freight  by  the  consignee,  while  an  excess 
should  be  paid  for  to  the  carrier.  It  seems  to  me  plain  that 
the  parties  intended  what  they  said,  and  expressed  what  they 
intended;  and,  while  I  am  reluctant  to  differ  from  a  court  of 
such  high  authority  as  that  which  decided  Abbe  v.  Eaton,  I 
am  constrained  to  believe  that,  even  were  that  case  precisely 
like  the  present,  it  would  be  my  duty  to  give  effect  to  what 
seems  to  me  plainly  to  have  been  the  meaning  of  the  contract. 

Upon  the  ground  that  the  carrier  was  bound  by  his  stipu- 
lation to  deduct  the  deficiency  from  the  cargo,  as  described 
in  the  bill  of  lading,  and  npon  this  ground  only,  I  am  of 
opinion  the  recovery  of  the  libellant  should  be  limited  to  the 
amount  of  his  freight,  less  the  value  of  the  shortage,  and 
order  judgment  accordingly,  with  eoets  to  the  claimants. 
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Tei  M.  S.  Baooh  «.  Thk  Esn  ft  Wbstbbs  Tsiin* 

VOBTATIOa  Co. 
{OrtuU  O&uH,  W.  D.  PeiMUglMtUa.  ;  tUO.} 

X-  DXKUBRAOK — AsTKBioHnoDrr.— An  exprew  Stipulation  fordflmnirsge, 
in  a  contract  of  affreightment,  ii  not  necessary  to  entitle  tlie  owner  of 
ft  Teasal  to  compensation  for  his  uimecessaiy  or  improper  detention  in 
loading  or  unloading. 

%  Saxs— Uin/>Aonia  Ybsbbl  nr  m  Tdbr.— -If  the  cnstom  of  the  port 
requii«s  that  Tessels  of  a  certain  character  should  be  unloaded  in  their 
turn,  such  TeBsels  must  await  their  turn  for  a  reasonable  time,  mea- 
rared  bj  the  ordinarj  volume  and  exigencies  of  tnde  at  the  place  of 
discharge,  and  it  is  not  within  the  prorinoe  of  an  owner  of  such  ft 
▼easel,  bj  notice  to  a  consignee,  to  define  an  arbittsij  period  within 
which  the  cargo  must  be  discharged. 

t,  Sahb — Bahb. — Demurrage  is  not  recorerable  from  the  shipper  and  oon- 
•ignee  of  a  cargo  of  wheat,  where  a  ressel  was  detained  four  days  at 
the  port  of  Erie,  near  the  close  of  navigation,  while  watting,  in  ao- 
oordanoe  with  custom,  to  be  unloaded  in  its  torn  at  an  levator,  where 
there  was  nothing  to  indicate  that  the  number  of  vessels  consigned  to 
the  respondent,  and  in  port  at  the  same  time,  was  extraordinary,  or 
tbat  the  delay  in  unloading  the  vessel  waa  at  aU  unreasonabl& 

In  Admiralty.    Appeal  from  the  decree  of  the  district  eoturt. 

J.  M.  Stoner,  for  libellani  and  appellee. 

F.  F.  MarthdU,  for  respondent  and  appellant. 

MoEemnak,  G.  J.  An  express  stipulation  for  demnrrage, 
in  a  contract  of  affreightment,  is  not  necessary  to  entitle  the 
owner  of  a  vessel  to  compensation  for  her  nnnecessary  or 
improper  detention  in  loading  or  unloading.  Beasonable 
promptitude  in  delivering  a  cargo  at  its  point  of  shipment, 
and  in  receiving  it  at  its  destination,  is  a  duty  implied  in  such 
contracts,  and  for  a  violation  of  it  damages  in  the  natnre  of 
demurrage  are  recoverable.  This  is  too  well  settled,  both  in 
England  and  in  this  country,  to  need  discussion  or  authority. 

Whether  the  consignee  of  a  cargo,  who  is  not  its  owner,  is 
chargeable  wi*h  such  damage,  it  is  unnecessary  to  consider, 
because  the  respondent  is  admitted  to  have  been  the  shipper 
of  the  cargo,  and  hence,  as  a  party  to  the  contract  of 
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sfFreightment,  is  aooountable  for  any  breach  of  an  obligation 
imputed  by  it.     The  Hyperion,  7  Am.  L.  Rev.  467. 

Was  the  vessel  here  subjected  to  unwarrantable  delay  in 
discharging  her  cargo  ?  This  is  the  decisive  question  in  the 
ease. 

On  the  twentieth  of  October,  1876,  the  respondent  shipped 
in  the  libellant  vessel,  at  Chicago,  a  cargo  of  corn,  consigned 
to  itself  at  Erie,  Pennsylvania.  The  vessel  reached  Erie  on 
the  twenty-sixth  of  October,  and  her  master  promptly  re- 
ported to  the  respondent's  agent,  and  was  told  that  "we  would 
onload  him  as  soon  as  it  came  his  turn ;  that  there  were  four 
vessels  ahead  of  him."  The  respondent  has  the  control  and 
possession  of  the  only  two  elevators  at  Erie,  and,  as  soon  as 
the  vessels  arriving  before  the  Bacon  were  unladen,  the  dis- 
charge of  her  cargo  was  commenced,  viz.,  October  30th, 
about  2  o'clock  p.  u.,  and  was  finished  in  the  forenoon  of  the 
3l8t.  The  libellant  claims  damages  for  four  days'  alleged 
improper,  detention. 

That  it  was  the  right  of  the  respondent  to  require  the  cargo 
of  the  vessel  to  be  unloaded  at  the  Erie  elevators  is  unques- 
tionable, and  that  the  facility  and  dispatch  of  such  method  of 
dischai^e  were  advantageous  to  the  vessel,  is  obvious.  If 
other  vessels,  with  the  same  consignment,  arrived  in  .port 
before  her,  and  were  awaiting  the  discharge  of  their  cargoes, 
she  was  entitled  to  a  berth  at  the  elevators  only  in  her  turn, 
and  her  necessary  detention  for  a  reasonable  time,  nnddr 
these  circumstances,  is  not  imputable  to  the  respondent  as  a 
wrong.  This  is  the  result  of  the  proofs  as  to  the  prevailing 
eostom  at  the  ports  on  the  lakes,  and  especially  at  the  port  of 
Erie,  and  of  accepted  decisions  by  English  and  American 
courts. 

Upon  this  point  the  master  of  the  Bacon  testifies :  "I  don't 
know  that  it  is  the  custom  at  all  the  lake  ports  for  the  first 
vessel  at  the  elevators  to  be  unloaded  first.  Of  course,  the 
first  vessel  at  the  elevator  is  unloaded  first." 

William  CSiristie,  another  witness  for  the  libellant,  is  more 
explicit: '  "It  is  customary  for  vessels  loaded  with  grain  to 
wait  their  turn  to  unload,  in  the  order  of  their  arrival  at  the 
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elevators;  in  fact,  you  have  got  to  w&it  year  turn  wherever 
you  go." 

And,  again,  J.  C.  Van  Scoter  says :  "It  is  the  usage  and 
custom  throughout  the  lakes  for  grain-bearing  vessels,  con> 
signed  to  the  same  elevators,  to  wait  their  turns  to  be  unloaded 
in  the  order  of  their  arrival.  Of  course,  where  an  elevator  is 
disabled,  the  consignee  has  more  time." 

All  the  testimony,  on  both  sides,  is  concurrent  with  this, 
and  in  view  of  so  well-established  and  so  reasonable  a  custom 
it  is  not  within  the  province  of  ship  owners,  by  notice  to  a 
consignee,  to  define  an  arbitrary  period  within  which  his  cargo 
must  be  discharged.  If  he  must  unload  in  his  turn,  he  must 
await  it  for  a  reasonable  time,  to  be  measured  by  the  ordi- 
nary volume  and  exigencies  of  trade  at  the  place  of  discharge, 
and  it  would  be  a  solecism  to  af&rm  that  the  consequent 
necessary  delay  can  be  treated  as  a  wrong  upon  which  to 
found  a  claim  for  damages. 

The  subject  is  fully  discussed,  and  the  result  of  the  cases 
touchiog  it  is  clearly  stated,  by  Chief  Justice  Denio,  in  Croat 
V.  Beard,  26  N.  Y.  85,  89,  91.  After  speaking  of  the  effect  of  an 
agreement  for  demurrage  in  a  charter-party,  he  says :  "But 
the  rule  is  somewhat  different  when  no  period  of  delay  is 
fixed  by  the  contract.  There  a  reasonable  time  is  implied, 
and  this  is  to  be  determined  upon  by  a  regard  to  all  the 
circumstances  legitimately  bearing  upon  the  case,  and  it  is  a 
question  for  the  jury.  *  ♦  •  *  *  If  it  be  conceded  that 
the  defendant  had  a  right  to  require  that  the  coals  should  be 
delivered  upon  his  own  dock  he  was  guilty  of  no  fault  or 
breach  of  contract  in  delaying  the  plaintiff's  vessel  until  she 
could  come  up  to  the  dock  by  taking  her  turn  among  the 
other  vessels,  which  were  also  waiting  to  be  discharged,  unless 
he  was  guilty  of  some  fault  in  suffering  such  an  accumulation 
of  craft,  laden  with  cargo  for  himself,  for  the  same  wba^.  at 
the  same  time."  See,  also,  Rogers  v.  Forre$tef,  2  Camp.  «88, 
and  Burmester  v.  Hodgson,  Id.  488. 

The  only  question,  then,  is,  was  there  a  culpable  detention 
of  the  vessel  for  an  unreasonable  time  ?  .  She  reported  to  the 
consignee  in  the  afternoon  of  October  26th,  and  the  discharge 
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of  her  car^o  was  completed  in  the  forenoon  of  the  Slst.  Four 
Teasels  hsid  precedence  of  the  Bacon.  There  is  nothing  to 
indicate  that  this  numher  of  vessels  consigned  to  the  respond- 
ent, in  port  at  the  same  time,  was  extraordinary,  especially 
80  near  the  period  of  closing  navigation,  nor  that  the  delay 
in  uiiloading 'the  Bacon  was  at  all  unreasonable.  On  the 
contrary,  all  practicahle  dispatch  seems  to  have  been  afforded 
her,  and  the  respondent  was  not,  therefore,  in  default. 

And  now,  August  20,  1880,  this  cause  having  been  heard 
npon  the  pleadings  and  proofs,  and  having  been  argued  by 
the  proctors  of  the  parties,  respectively,  it  is  here  adjudged 
and  decreed  that  the  decree  of  the  district  court  be  reversed ; 
that  the4ibel  be  dismissed,  and  the  libellants  and  their  stip- 
ulators pay  the  respondent  its  costs  in  the  district  oonri,  as 
well  as  in  this  court,  to  b«  taxed  by  the  clerk. 


United  States  v.  The  Thomas  W.  Haveu. 
{Circuit  Court,  D.  MoMoehutetta.    July  17, 1880.) 

L  GoRTRACT  IN  Wbtixno — Habtbr  ASP  SsAHBN — Rbv.  St.  Titlb  63.<~ 
There  U  nothing  in  title  53  of  tlie  Kevised  Statutes  which  requires  ft 
contnct  to  be  made  in  writing  or  in  print,  between  the  master  of  a 
yessel  and  the  seamen,  before  the  latter  are  received  on  board. 

a.  CoABTiNO  VoTAOBB— Rkv.  &r.  f  4616.— Section/  4516  of  the  Rerised 
Statutes,  providing  penalties  for  receiving  on  board  of  any  merchant 
vessel  any  seaman  who  has  been  engaged  or  supplied  contrary  to  the 
provisions  of  title  53,  has  no  application  to  coasting  voyages. 

Lowell,  C.  T.  This  libel  of  information  by  the  district 
attorney,  in  behalf  of  the  United  States,  alleges  that  the 
schooner  Thomas  W.  Haven  is  a  vessel  of  50  tons  burden,  and 
upwards,  and  was  on  the  nineteenth  day  of  November,  1879, 
bound  on  a  voyage  from  Boston,  in  Massachusetts,  to  South 
Amboy,  in  New  Jersey,  and  was  and  is  owned  by  a  citizen  or 
citizens  of  the  United  States;  that  her  master,  Elisha  S. 
Bachett,  has  snbjeeted  the  schooner  to  the  penalties  provided 
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for  by  the  Revised  Statutes,  title  53,  §  4515,  by  receiving  on 
board,  on  that  day,  three  seamen  named  in  the  libel,  who  had 
been  engaged  and  supplied  as  such  seamen  contrary  to  the 
provisions  of  that  title,  in  this,  that  he  "did  not  then  and 
there,  before  proceeding  on  said  voyage  from  Boston  to  South 
Amboy,  make  a  contract  in  writing,  or  in  print,  with  said  sea- 
men," etc.  In  another  count  it  is  alleged  that  on  the  second 
day  of  December,  1879,  further  penalties  were  incurred  by 
the  act  of  the  master  ia  receiving  two  seamen  before  proceed- 
ing on  a  similar  voyage,  then  and  there  about  to  be  under- 
taken, without  having  made  the  requisite  written  or  printed 
agreement.  The  answer  admits  the  material  averments  of 
fact,  and  deni<>s  the  inferences  of  law. 

The  Bevised  Statutes  have  brought  together  in  one  title  the 
several  acts  concerning  merchant  seamen,  and  section  4515 
declares  that  if  any  master,  mate,  or  other  officer  of  a  vessel, 
knowingly  receives  or  accepts,  to  be  entered  on  board  of  any 
merchant  vessel,  any  seaman  who  has  been  engaged  or  sup- 
plied contrary  to  the  provisions  of  that  title,  the  vessel  on 
board  which  any  such  seaman  shall  be  found,  shall,  for  every 
such  seaman,  be  liable  to  a  penalty  of  not  more  than  $200. 

The  asserted  illegality  of  the  engagement  of  the  five  sea- 
men, for  which  a  penalty  not  exceeding  $1,000  is  here  sued 
for,  consists  in  a  breach  of  the  Revised  Statutes,  §§  -1520  and 
4521,  which  require  every  master  of  a  vessel  above  50  tons 
burden,  bound  froin  a  port  of  one  state  to  a  port  in  any  other 
than  an  adjoining  state,  to  make  a  contract  in  writiuj^  or  in 
print  with  every  seaman;  and  declare  that  if  any  master 
shall  "carry  out"  any  seaman,  without  such  contract  being 
first  made,  the  seaman  shall  have  the  highest  rate  of  wages 
and  certain  other  rights,  and  the  master  shall  be  liable  to  a 
penalty  of  $20  for  every  such  seaman,  one-half  for  the  United 
States,  and  one-half  for  the  common  informer.  These  sec- 
tions represent  what  remained  of  the  law  of  1790,  after  the 
statute  of  1872  was  passed. 

The  most  obvious  remark  upon  the  information  is  that  it 
does  not  allege  that  the  master  "carried  out"  any  seamen; 
there  is  no  averment  of  any  performed  voyage,  but  only- 
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of  voyages  to  be  performed.  I  infer  from  the  dates,  and 
from  the  fact  that  two  separate  offences  are  charged,  that 
one  of  these  short  royages  had  been  performed,  and  that  the 
other  vas  abont  to  begin ;  but  the  libel  does  not  say  so,  ex- 
cepting argumentatively,  where  it  says  that  he  neglected  to 
do  certain  things  before  proceeding  to  sea.  The  omission 
is  intentional,  the  government  insisting  that  the  offence  is 
committed  if  a  seaman  is  received  before  the  obntract  is 
signed. 

"Upon  a  review  of  the  opinion  expressed  in  The  Grace  Lo- 
throp,  1  Holmes,  342,  I  am  unable  to  see  anything  to  correct 
in  what  I  then  said,  and  I  would  refer  to  the  report  of  that 
ease  for  my  views  upon  section  4515,  theii  a  part  of  statute 
1872,  §  14,  (17  St.  266.)    We  have  no  law  requiring  the  mas- 
ter to  make  his  contract  with  the  seamen  before  receiving 
them  on  board  his  vessel;  in  both  sorts  of  voyage,  foreign 
and  domestic,  the  command  is  to  make  the  contract  before 
proceeding  on  the  voyage.     Rev.  St.  §§  4511,  4520.     The 
section  upon  which  this  information  proceeds  is  copied  liter- 
ally, and  somewhat  thoughtlessly,  from  the  English  merchant 
shipping  act,  17  and  18  Vict.  c.  104,  §§  146  and  147.     By 
that  law,  merchant  seamen  are  to  be  "engaged  and  supplied" 
by  licensed  brokers,  and  a  penalty  is  imposed  upon  any  one, 
not  such  broker,  who  engages  or  supplies  such  seamen,  and 
upon  any  one  who  knowingly  receives  on  board  a  merchant 
vessel  seamen  so  illegally  engaged  or  supplied.     Our  law  has 
no  corresponding  provision  for  licensing  brokers  or  for  sup- 
plying ships  with  seamen,  and  the  only  possible  meaning  of 
the  English  law  is  impossible  with  us.     No  doubt  any  hiring 
of  a  seaman  may  be  called  engaging  him,  and  he  is  engaged 
when  he  is  contracted  with.     The  word  has  that  meaning  in 
some  parts  of  our  shipping  acts,  and  in  some  parts  of  the 
merchant  shipping  act.    It. cannot  have  it  in  section  4515, 
because,  as  we  have  seen,  the  statutes  provide  that  the  writ- 
ten contract,  or  "engagement,"  in  that  broad  sense,  is  to  be 
made  at  any  time  before  the  vessel  proceeds  to  sea ;  there- 
fore, no  oral  engagement  can  be  illegal  until  the  last  moment 
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has  elapsed  in  which  a  written  engagement  must  be  made, 
which  is  the  moment  before  the  anchor  is  weighed.  Tip  to 
that  time  there  is  a  locus  penitentia.  Section  4515  does  not 
define  the  illegality,  and  I  have  sought  in  vain  through  the 
title  to  find  any.  The  decision  in  The  Grace  Lothrop,  uH 
supra,  did  not  tarn  upon  this  point.  The  statute  of  1872  (17 
tit.  262)  made  many  changes  in  the  law  of  merchant  seamen. 
Speaking*broadly,  but  with  sufficient  accuracy  for  my  present 
purpose,  it  required  shipments  and  discharges  of  seamen  for 
long  foreign  voyages  to  be  conducted  under  the  supervision 
3f  shipping  commissioners,  who  had  great  powers  and  duties 
in  this  regard.  It  also  made  important  regulations  for  all 
merchant  seamen,  such  as  that  long-delayed  act  of  justice 
giving  them  wages  pro  rata,  though  the  vessel  were  lost,  and 
many  others.  As  to  the  contracts  in  coasting  and  West 
Indian  voyages,  it  left  the  act  of  1790  to  deal  with  ihem. 
Section  13  of  the  act  of  1872  (17  St.  265)  provided  that  all 
agreements  should  be  signed  before  a  shipping  commissioner, 
and  the  United  States  contended  that  this  provision  was  ap- 
plicable to  every  sort  of  voyage,  and  sued  for  a  penalty 
because  the  contract  in  that  case  for  a  voyage  to  the  West 
Indies  was  not  so  signed.  The  argument  in  favor  of  that 
construction  was  that  the  clause  then  and  now  sued  on,  (now 
Eev.  St.  §  4515,)  making  it  penal  to  receive  on  board  any 
vessel  a  seaman  who  had  been  engaged  contrary  to  the  pro- 
visions of  that  statute,  must  have  a  meaning.  Another  clause 
punished  the  act  of  proceeding  to  sea  without  making  the 
articles  required  by  that  statute  in  the  case  of  foreign  voy- 
ages, and  this  appeared  to  be  substantially  the  same  offence ; 
but  the  argument  of  the  United  States  was  that  we  could 
supply  it  with  meaning  through  section  13,  by  holding  that 
all  agreements,  even  those  not  made  under  the  statute,  but 
still  governed  by  the  act  of  1790,  must  be  made  before  a  ship- 
ping commissioner,  and  that  it  was  a  breach  of  the  act  of 
1872  to  make  any  sort  of  contract  without  that  formality.  In 
other  words,  I  was  asked  to  put  a  forced  construction  upon 
section  13,  in  order  to  find  an  intelligible  meaning  for  this 
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jtart  of  section  14.  This  I  refused  to  do,  because,  taking 
other  parts  of  the  statute  into  the  account,  it  was  plain  that 
"all  agreements"  meant  all  those  for  foreign  voyages;  that 
was  the  ratio  decidendi.  I  added  the  incidental  remarks  upon 
the  difficulty  of  finding  any  meaning  for  that  clause,  which  I 
still  adhere  to,  and  make  a  part  of  my  decision  in  this  case. 
The  supreme  court  affirmed  my  dec  sion  upon  the  ground 
upon  which  I  rested  it.  U.  S.  t.  The  Grace  Lothrop,  95  U. 
S.  527. 

There  is  another  point  in  this  case  like  the  principal  one  in 
The  Grace  Lothrop,  but  not  identical  with  it.  Before  the 
Bevised  Statutes  were  passed  there  would  have  been  no  pre- 
tence  for  a  eonviotion  of  the  offence  here  charged.  That 
statute  punished  certain  things  done  contrary  to  its  provisions ; 
and  contracts  for  a  voyage  from  Boston  to  South  Amboy  were 
not  touched  by  it.  See  1  Holmes,  345.  When  the  revisers 
pat  the  laws  together  it  was  their  declared  duty  and  intention 
not  to  change  them.  If,  by  collocating  the  law  of  1872  with 
what  was  left  of  that  of  1790,  and  using  the  expression  "con- 
trary to  the  provisions  of  this  title,"  instead  of  "this  act, "  they 
have  brought  coasting  vessels,  making  20  or  30  trips  a  season, 
into  peril  of  this  enormous  penalty  of  $200  for  each  seaman, 
instead  of  $20  and  the  highest-going  rate  of  wages,  they  have 
made  a  serious  mistake, 

I  think,  however,  that  this  section  4515,  placed  at  the  end 
of  the  provisions  concerning  foreign  voyages,  if  it  can  mean 
anything,  means  to  punish  a  breach  of  those  provisions,  as  if 
it  read,  seamen  engaged  or  supplied  contrary  to  the  provisions 
hereinbefore  made.  The  subject  of  coasting  voyages  is  taken 
up  later,  and  distinct  penalties  are  provided  in  the  very  sec- 
tion 4521  which  deals  with  that  subject;  namely,  that  the 
owners  shall  pay  the  highest  rate  of  wages,  and  the  master  a 
penalty  of  $20, 

It  is  to  be  remembered,  that  these  voyages  are  of  a  char- 
acter requiring  no  such  stringent  regulations  as  are  applied 
to  long  voyages,  and  are  unable  to  bear  such  penalties.  The 
master,  more  often  than  not,  sails  the  vessel  on  shares,  fur- 
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nishing  the  viotaals  and  men,  and  is  the  sole  person  respon- 
sible for  the  mode  in  which  the  business  is  conducted.  I  am 
not  ready  to  believe  that  confess  intended  to  punish  the 
guilty  by  a  penalty  of  $20,  and  the  innocent  one  of  $200.  Of 
course,  they  might  do  so  by  a  blunder;  but  that  is  not  to  be 
lightly  imputed,  and  I  find  that  a  perfectly  reasonable  and 
not  unnatural  oonstruction  of  section  4515  refers  to  the  fore- 
going parts  of  the  title.  If  this  construction  is  wrong,  the  sec- 
tions are  repugnant,  because  section  4521  purports  to  impose 
the  penalties,  and  all  the  penalties,  for  a  violation  of  section 
4520,  and  the  particular  provision  for  coasting  voyages  must 
prevail  over  the  one  for  voyages  in  general. 

I  aim,  therefore,  of  opinion :  (1)  That  the  offence  of  receiv- 
ing on  board  ship  a  seaman  who  has  been  engaged  contrary 
to  title  53  is  an  impossible  one,  because  there  is  nothing  in 
that  title  that  requires  an  engagement  to  be  made  before  the 
seamen  are  received  on  board;  (2)  if  that  section  has  any 
application,  it  has  none  to  coasting  voyages ;  and,  as  a  corol- 
lary, that  no  penalty  was  incurred  by  the  Thomas  W.  Haven, 
when  the  master,  being  about  to  proceed  from  Boston  to  South 
Amboy,  received  seamen  on  board  without  having  made  a 
written  contract  with  them. 

Libel  dismissed. 
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MoMaboh  v.  Henning,  Beoeiver. 
{dreuit  Court,  D.  Kantai.    July  30, 1880.) 

L  Haotbb  ahs  SBRYAirT — NEOLiaENcB A  master  is  liable  for  negligence 

in  the  use  of  defective  machinery,  whereby  his  servant  was  injured, 
although  the  negligence  of  a  fellow  servant  contributed  to  the  injury. 

a.  Save— Rbceithsb— CoMF.  Laws  of  Kansas,  (1879,)  c.  84,  i  29—Qu<Bre, 
whether  a  receiver,  engaged  in  the  operation  of  a  railroad,  is  a  "  rail- 
road company"  within  the  meaning  of  section  29,  e.  84,  of  the  Com- 
piled Laws  of  Kansas,  (1879,)  which  provides  that  "every  railroad 
company,  organized  or  doing  business  in  this  state,  shall  be  liable  for 
all  damages  done  to  any  employe  of  such  company  in  consequence  of 
any  negligence  of  its  agents,  or  by  any  mismanagement  of  the  engineer 
or  other  employe,  to  any  person  sustaining  such  damage." 

Motion  for  New  Trial. 

Gage  dt  Ladd,  for  plaintiff. 

Pratt,  Burviback  dt  Ferny  and  S.  0.  Thatcher,  for  defendant. 

McCraby,  G.  J.  The  plaintiff  sued  defendant,  as  receiver 
dl  the  Lawrence,  Leavenworth  &  Galveston  Bailroad  Com- 
pany,  ta  recover  damages  for  personal  injuries  received  while 
in  defendant's  employ.  The  defendant  was,  at  the  time  of 
the  accident,  engaged  in  operating  said  railroad  under  an 
appointment  from  this  court  as  receiver  thereof.  The  plain- 
tiff sought  to  recover  upon  two  grounds — First,  that  his  co- 
employe,  one  Bowles,  who,  at  the  time  of  the  accident,  was 
acting  as  yard  master,  was  guilty  of  negligence  in  running 
certain  cars,  to  he  coupled  together,  at  a  great  and  dangerous 
speed,  causing  the  injury  to  plaintiff,  who  was  engaged  in 
coupling ;  and,  second,  that  defendant  was  guilty  of  negligence 
in  using  cars  dangerous  and  defective  in  their  constrtiction, 
wherehy  plaintiff' was  injured.  It  was  alleged  that  the  coup- 
ling pin  was  old  and  hent,  and  that  the  bumpers  were  improp- 
erly constructed  and  located,  and  were  thereby  rendered 
exceedingly  and  unnecessarily  dangerous.  Issue  was  joined 
upon  these  allegations,  the  cause  was  tried  before  a  jury, 
and  there  was  a  special  finding  by  the  jury  as  follows : 

The  jury  was  directed  to  answer  the  following  questions: 
"If  the  jury  find  the  defendant  guilty  of  negligence,  which 
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caused  the  injury  to  plaintiff,  they  will  state  in  what  it  oon- 
sists;"  and  the  jury  answered  as  follows:  "Answer.  That  the 
coupling-pin  was  worn  and  bent,  and  that  there  was  negli- 
gence on  the  part  of  Bowles,  the  yard  master,  in  not  doing 
his  duty  carefully,  and  in  not  informing  plaintiff  of  his  change 
of  purpose  in  placing  the  cars,  and  in  the  use  of  tbe  cars 
with  this  particular  pattern  of  bumpers  or  dead-wood."  The 
jury  also  find  specially  that  the  cars  were  not  in  good  repair; 
that  the  coupUng-pin  was  worn  and  bent;  that  the  cars  were 
not  such  as  were  generally  in  use  on  western  roads;  that  the 
plaintiff's  injury  was  in  part  caused  by  the  ase  of  defect- 
ive bumpers;  and  that  the  bumpers  used  were  more  dangerous 
than  others,  by  reason  of  being  placed  on  the  side  of  the  draw 
bar  instead  of  above  it. " 

An  act  of  the  legislature  of  Kansas,  entitled  "An  act  to 
define  the  liability  of  railroad  companies  in  certain  cases," 
approved  February  26,  1874,  provides  as  follows :  "Every 
railroad  company  organized  or  doing  business  in  this  sta'.e 
shall  be  liable  for  all  damages  done  to  any  employe  of  such 
company  in  consequence  of  any  negligence  of  its  agents,  or 
by  any  mismanagement  of  the  engineer  or  other  employe,  to 
any  person  sustaining  such  damage."  Gomp.  Laws  of  Kan- 
sas, 187-8,  c.  84,  §  29,  p.  784. 

The  defendant  moves  to  set  aside  the  verdict,  and  for  a  new 
trial,  upon  the  ground  that  the  court  erred  in  charging  the 
jury  that  the  statute  was  applicable  to  the  case;  and  be 
argues  with  much  force  that  a  receiver,  engaged  in  the  opera- 
tion of  a  railroad,  is  not  a  "railroad  company,"  within  the 
meaning  oi  the  act.  In  the  view  I  take  of  the  case  it  is  not 
necessary  to  decide  this  important  question. 

By  the  special  finding  the  fact  is  established  satisfactorily, 
I  think,  that  the  injury  resulted  from  the  negligence  of  the 
defendant  in  furnishing  defective  machinery  for  the  use  of  his 
employes  in  performing  the  very  dangerous  duty  of  coupling 
cars.  The  conpling-pins  were  old  and  bent,  and  the  bump- 
ers or  dead-wood  were  not  properly  arranged,  so  that  the 
whole  was  cumbersome,  inconvenient,  and  dangerous.  This 
was  a  plain  violation  of  duty  on  the  part  of  the  defendant. 
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Ordinary  oare  clearly  requires,  of  persons  eng^geA  in  opera* 
ting  railroads,  that  they  shall  supply  to  their  servants  reason- 
ably safe  and  convenient  aparatus  and  machinery  for  use  in 
the  performance  of  their  perilous  duties.  But  it  is  also  found 
that  the  negligence  of  Bowles,  the  yard  master,  and  a  co-em* 
ploye  of  plaratiff,  contributed  to  the  injury,  and  it  is  insisted 
that  it  follows  that  plaintiff  cannot  recover  unless  he  is  within 
the  provisions  of  the  statute  above  quoted. 

This  presents  the  question  whether,  upon  the  facts  found 
by  the  jury,  the  defendant  is  liable  independently  of  the  stat- 
ute, and  upon  the  principles  of  the  common  law.  The  rule  of 
the  common  law  is  that  a  master  is  not  liable  to  his  servant 
for  the  negligence  of  a  fell6w  servant,  and  it  was  to  abrogate 
this  rule,  in  the.  state  of  Kansas,  that  the  statute  was  enacted. 
But  the  common-law  rule  has  never,  to  my  knowledge,  been 
carried  so  far  as  to  permit  the  master  to  exempt  himself  from 
the  conseqiience  of  his  own  personal  negligence  by  showing 
that  one  of  his  servants  (not  the  party  injured)  has  been  like- 
wise negligent.  In  the  prenent  case  the  master  was  negligent, 
while  the  plaintiff,  the  injured  party,  was  not  ne^gent. 

This  makes  out  a  case  at  common  law,  notwithstanding 
the  negligence  of  Bowles,  the  fellow  servant.  Jhe  plaintiff 
recovers  upon  the  ground  of  the  negligence  of  the  defendant, 
which  is,  of  itself,  a  good  and  sufficient  ground.  The  doc- 
trine of  contributory  negligence  has  no  application  to  such  a 
ease.  That  doctrine  applies  only  to  cases  of  negligence  on 
the  part  of  the  person  injured. 

The  true  doctrine  of  the  common  law  is  that  the  master  is 
liable  to  his  servants,  as  much  as  to  any  one  else,  for  the  con- 
sequence of  Ai<  own  negligence;  and  it  is  no  defence  for  him 
to  show  that  the  negligence  of  a  fellow  servant  (for  which  he 
was  not  responsible)  also  contributed  to  bringing  about  the 
injury.  Shearman  &  Bedfield  on  Negligence,  §  89;  Fijield 
V,  Northern  R.  Co.  42  N.  H.  225;  Hough  v.  Railway  Co.  100 
U.  S.  213;  Cayzerv.  Taylor,  10  Gray,  274;  PatUmier  v.  Erie 
R.  Co.  5  Vroom,  (N.  J.)  151,  15T. 

In  Cayzery.  Taylor  the  supreme  court  of  Massachusetts  state 
the  rule  as  follows :   "But  we  are  not  prepared  to  say  that  if  one 
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Qses  a  dangeroQS  instnimentality,  without  the  saf  egaards  which 
science  and  experience  snggest  or  the  positive  rules  of  law 
leqnire,  he  is  not  responsible  for  an  injury  resulting  from  such 
use  because  the  negligence  of  one  of  his  servants  may  have 
contributed  to  the  result,  or  because  a  possible  vigilance  of  the 
servant  might  have  prevented  the  injury."  10  Gray,  281. 
That  was  a  case  in  which  a  servant  sued  his  master  for  injuries 
from  the  collapse  of  a  steam  boiler  used  in  the  defendant's 
manufactory,  in  which  the  plaintiff  was  employed. 

Motion  for  a  new  trial  overruled.  An  order  for  payment 
of  the  plaintiff's  judgment  will  be  entered. 

FosTBBt  D.  J.,  eoneurring. 


CoBBis  p.  Teb  Boabd  or  Gountt  CoHHtgsioNBBS  ov  Wasb- 

ZNOTON    GODHTT,  EaKSAS. 
lOreHit  Court,  D.  Zanta*.    A.ugust  27, 1880.) 

L  Statutb — CoNTHACT — C0N8TITUT10K,  AsT.  1,  {  10. — A  statute  provid- 
ing in  effect^  for  the  return,  with  interest,  of  all  money  paid  by  a  pnr- 
chaaer  at  a  tax  sale,  if  by  reason  of  inralldity  or  irregularity  the  sala 
eoold  not  be  consummated,  constitutes,  when  acted  upen,  a  contract, 
within  the  meaning  of  article  1,  f  10,  of  the  constitution. 

X,  Bamb — Sauk — Sams. — A  subsequent  statute,  proriding  in  effect  that 
such  purchaser  should  have  no  right  to  the  return  of  liis  money  in 
any  cage,  unless  the  board  of  supervisora  should  see  proper  to  so  order, 
b  void,  in  so  far  as  It  purports  to  apply  to  pending  cases,  and  to  affect 
existing  vested  righta. 

%.  Bajoe — Samb — Bamb.— A  subsequent  statute,  providing  in  'efteot  that 
after  the  conveyance  of  the  land  the  money  should  not  be  refunded 
nnless  the  party  claiming  under  the  tax  deed  should  deliver  a  quit- 
claim deed,  "  executed  to  such  person  or  persons  as  the  commissioner 
may  direct,"  is  a  reasonable  and  proper  exercise  of  the  power  of  the 
legislature  to  modify  without  impairing  the  remedy,  and  ia  therefor* 
valid. 

Motion  for  judgment  for  the  defendant  on  the  pleadings. 
Brown  d  Campbell  and  Mr.  OiUetU,  for  plaintiff. 
W.  W.  Guthrie,  for  defendants. 
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McCrart,  C.  J.  1.  At  certain  tax  sales  made  by  the  au- 
thorities of  Washington  connty,  Kansas,  the  plaintiff  bid  in 
nnmerons  tracts  of  land  in  that  county  for  delinquent  taxes, 
and,  having  paid  the  sums  bid,  received  from  the  treasurer 
of  the  county  certificates  of  said  sales.  The  plaintiff,  and 
those  under  whom  ^e  claims,  subsequently  paid  accruing  taxes 
npon  the  same  lands,  amounting  in  the  aggregate  to  a  large 
sum.  It  is  alleged  by  the  plaintiff,  that,  for  some  of  the 
lands  so  purchased,  the  county  clerk,  after  the  time  for  re- 
demption had  expired,  refused  to  execute  deeds,  npon  the 
ground  that  he  had  discovered  that,  for  errors  and  irregulari- 
ties in  the  sales,  the  said  lands  ought  not  to  be  conveyed. 
For  the  remainder  of  the  lands  purchased  by  plaintiff  deeds 
were  executed,  but  the  complainant  alleges  that  the  sales 
were  invalid,  and  that,  under  the  statute  of  Kansas,  to  be 
presently  mentioned,  he  is  entitled  to  a  return  of  the  money 
paid  by  him,  and  interest,  for  all  the  lands  bid  in  by  him, 
whether  deeded  or  not.  The  answer  denies  the  material  alle- 
gations of  the  petition,  except  as  to  the  fact  that  plaintiff  pur- 
chased the  lands  in  question  at  tax  sales.  The  statutory, 
provisions  to  be  considered  are  as  follows :  At  the  time  of  the 
tax  sales,  sections  120  and  121,  Gen.  St.  1868,  were  in  force. 
These  sections  are  as  follows : 

"Section  120.  If  the  county  treasurer  shall  discover,  be- 
fore the  sale  of  any  land  for  taxes,  that  on  the  account  of  any 
irregular  assessment,  or  from  any  other  error,  such  lands 
ought  not  to  be  sold,  he  shall  not  offer  the  same  for  sale ;  and  if, 
after  any  certificate  shall  have  been  granted  upon  such  sale, 
the  county  clerk  shall  discover  that  for  any  error  or  irregular- 
ity such  land  ought  not  to  be  conveyed,  he  shall  not  convey 
the  same ;  and  the  county  treasurer  shall,  on  the  return  of  the 
tax  certificate,  refund  the  amount  paid  therefor  on  such  sale, 
and  all  subsequent  taxes  and  charges  paid  thereon  by  the 
purchaser  or  his  assigns,  out  of  the  county  treasury,  with  in- 
terest on  the  whole  amount  at  the  rate  of  10  per  cent,  per 
annnnoi. 

"Section  121.  If,  after  the  conveyance  of  any  land  sold  for 
taxes,  it  shall  be  discovered  or  adjudged  that  the  sale  was 
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invalid,  the  county  commissionerB  shall  oanse  the  money  paid 
therefor  on  the  sale,  and  all  sabseqaeut  taxes  and  charges 
paid  thereon  by  the  purchaser  or  his  assigns,  to  be  refunded, 
with  interest  on  the  whole  amount  at  the  rate  of  10  per  cent, 
pei*  annum,  upon  the  delivery  of  the  deed  to  be  cancelled; 
and  in  all  such  cases,  where  the  county  treasurer  shall  have 
offered  to  the  person  entitled  thereto  his  money  as  aforesaid, 
and  such  person  shall  refuse  to  receive  it  and  cancel  the  deed, 
he  shall  not  be  entitled  to  receive  any  interest  on  the  money 
80  paid  by  him  after  the  day  of  such  offer  and  refusal,  nor 
shall  any  recovery  ever  be  had  against  the  county  on  the  cov* 
enants  of  such  deed." 

These  sections  remained  the  law  unchanged  nntU  1876, 
when  they  were  respectively  amended  as  sections  145  and 
146  of  chapter  34,  Laws  1876,  and  all  the  old  sections  were 
repealed.     Section  145  is  as  follows : 

"Section  145.  If  the  county  treasurer  shall  discover,  be- 
fore the  sale  of  any  lands  for  taxes,  that,  on  account  of  any 
irregular  assesBment,  or  from  any  other  error,  such  lands 
ought  not  to  be  sold,  he  shall  not  offer  the  same  for  sale; 
and  if,  after  any  certificate  shall  have  been  granted  upon  any 
sale,  the  county  clerk  shall  discover  that,  for  any  error  or 
irregularity,  such  land  ought  not  to  be  conveyed,  he  shall  not 
convey  the  same.  And  the  county  treasurer  shall,  on  the 
return  of  the  tax  certificate  with  the  refusal  of  the  county  clerk 
indorsed  thereon,  refund  the  amount  paid  therefor  on  each 
sale,  and  all  subsequent  taxes  and  charges  paid  thereon  by 
the  purchaser,  or  his  assigns,  out  of  the  county  treasury, 
with  interest  on  the  whole  amount  at  the  rate  of  10  per  cent, 
per  annum." 

Section  146  is  as  follows: 

"Section  146.  If,  after  the  conveyance  of  land  sold  for 
taxes,  it  shall  be  discovered  or  adjudged  that  the  sale  was 
invalid,  the  county  commissioners  shall  cause  the  money 
paid  therefor  on  the  sale,  and  all  subsequent  taxes  and 
charges  paid  thereon  by  the  purchaser  or  his  assigns,  to  be 
refunded,  with  interest  on  the  whole  amount  at  the  rate  of  10 
per  cent,  per  annum,  upon  the  delivery  of  a  quitclaim  deed  from 
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Hu  party  claiming  under  the  Uus  deed,  executed  to  eueh  pereon 
orperione  as  the  commieeioneri  may  direct.  In  all  each  ca^es 
no  interest  shall  be  allowed  after  the  person  claiming  nnder 
the  tax  deed  shall  have  received  notice  that  such  deed  has 
been  discovered  or  adjudged  invalid." 

This  remained  the  lav  nntil  1879,  when  said  sections  werd 
tespectivelj  changed  and  repealed  by  chapter  40,  Laws  1879. 
Section  3  of  that  chapter  is  as  follows: 

"If  the  connty  treasurer  shall  discover,  before  the  sale  of 
any  lands  or  lots  for  taxes,  that  on  account  of  any  irregular 
assessments,  or  from  any  other  error,  such  lands  ought  not 
to  be  sold,  he  Bhall  not  offer  the  iutme  for  sale;  and  if,  after 
any  eertifloat*  shall  have  been  granted  upcm  any  sale,  the 
hoard  of  county  eommitsumere  ehM  discover  that,  for  any  error 
or  irregularity,  such  lands  or  lots  ought  not  to  be  conveyed, 
they  may  order  the  county  clerk  not  to  convey  the  same;  and  the 
Munty  treasurer  shall,  on  the  return  of  the  tax  certificate 
with  a  certified  copy  of  such  order  of  the  board  of  county  com- 
missioners, refund  the  amount  paid  therefor  on  such  sale, 
and  such  of  the  subsequent  taxes  and  charges  paid  thereon 
by  the  purchaser,  or  his  assigns,  as  may  be  so  ordered  by  the 
board  of  county  commissioners,  out  of  the  county  treasury, 
with  interest  on  the  amount  so  ordered  refunded  at  the  rate 
of  10  per  cent,  per  annum ;  and  in  ali  eases  in  which  actions 
shaU  be  now  pending,  or  may  be  hereafter  commenced,  the 
refusal  of  the  county  clerk  to  convey  any  lands  or  lots  in- 
dorsed  <m  any  tax  certificate  shall  not  be  deemed  or  held  to  con- 
sHtute  prima  facie  evidence  of  any  irreguiar  assessment  or  other 
error  for  which  such  lands  or  lots  ought  not  to  be  conveyed,  nor 
thaU  any  judgment  be  recovered  against  such  county,  or  the 
board  of  county  commissioners  thereof,  or  liability  held  to 
attach  therefor,  under  or  by  virtue  of  the  provisions  of  said  sec- 
tion 145,  as  theretofore  and  hereafter  existing,  or  of  section 
120,  «;  107,  Gen.  St.,  except  in  cases  m  which  the  board  of 
connty  commissionerB  shall  have  made  an  order  for  the 
reftmding  thereof,  and  then  only  for  the  amount  specified  in 
the  order  for  sach  refunding,  and  in  all  cases  in  which  invalid 
taxes  shall  be  included  in  Buch  certificate,  and  only  to  tha 
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oxtent  of  such  inToJid  taxes,  with  10  per  oent.  iniorest  ther6> 
on." 

Section  8  is  as  follows  i 

"If,  af^er  the  conveyance  of  lands  or  lots  sold  for  taxes,  it 
shall  be  discovered  or  adjudged  that  the  sate  was  invalid,  the 
board  of  county  commissioners  may,  by  proper  order,  cause 
the  money  paid  therefor  on  the  sale,  together  with  euch  subse- 
quent taxes  and  charges  paid  thereon  by  the  purchaser  or  his 
assigns  ae  they  may  judge  proper,  to  be  refunded,  with  interest 
on  such  amount  at  the  rate  of  10  per  cent,  per  annum,  upon 
the  delivery  of  a  quitclaim  deed  from  the  party  holding  under 
the  tax  deed,  executed  to  such  person  or  persons  as  the  com- 
missioners may  direct  in  euch  order.  In  all  such  cases  no 
interest  shall  be  allowed  after  the  person  claiming  under  the 
tax  deed  shall  have  received  notice  that  such  tax  deed  has 
been  discovered  or  adjudged  invalid. " 

Upon  these  facts  the  defendant  moves  for  judgment  on 
the  pleadings.  If  the  last-named  act  (act  of  1879)  is  valid 
and  efieqtual  for  the  purpose  of  depriving  plaintiff  of  the 
remedy  given  by  the  pre-existing  acts,  then  the  motion  must 
be  sustained,  otherwise  the  case  must  be  heard  upon  the 
proofs.  The  decision  of  the  present  case  depends  upon  the 
question  whether  the  acts  of  1868  and  1876,  and  what  was 
done  under  them,  amounted  to  a  contract,  the  obligation  of 
which  was  impaired  by  the  act  of  1879.  The  first  and  second 
acts  are  substantially  alike.  They  differ  only  as  to  details, 
and  not  in  any  substantial  matter.  The  former  was  in  force 
at  the  time  of  the  tax  sales,  and  the  latter  at  the  expiration 
of  the  time  for  redemption.  They  each  provide  for  refunding 
to  the  purchaser  at  the  tax  sale  the  money  paid  by  him,  in  all 
cases  where  it  is  discovered,  before  a  deed  is  made,  that  for 
any  error  or  irregularity  the  land  ought  not  to  be  conveyed ; 
and  in  all  oases  where,  after  a  deed  is  made,  it  is  discovered 
that  the  sale  was  invalid.  It  is  distinctly  provided  that  in  the 
former  case  the  county  treasurer  "shall  refund  the  amount 
paid  therefor  on  such  sale,  and  all  subsequent  taxes  and 
charges  paid  thereon  by  the  purchaser  or  his  assigns,  out  of 
the  county  treasury,  with  interest  on  the  whole  amount  at 
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the  rato  of  10  per  cent,  per  annnm ;"  and,  in  caseR  of  the  latter 
kind,  that  "the  county  commissioners  shall  cause  the  money 
paid  therefor  on  the  sale,  and  all  subsequent  taxes  and  charges 
paid  thereon  by  the  purchaser  or  his  assigns,  to  be  refunded, 
with  interest  on  the  whole  amount  at  the  rate  of  10  per  cent, 
per  annum,"  etc. 

These  provisions  are  found  in  the  revenue  law  of  the  state. 
Their  purpose  is  manifest.  The  state  is  largely  interested  in 
the  prompt  collection  of  its  revenue.  Where  the  owner  of 
property  fails  to  pay  the  taxes  due  thereon,  it  becomes  a  mat- 
ter of  interest  to  the  state  to  induce  others  to  come  forward 
and  make  the  payment,  taking  a  lien  upon  the  property, 
which,  in  default  of  redemption,  may  ripen  into  a  title.  'But 
tax  titles  are  very  uncertain,  and  investments  in  them  are 
often  precarious,  because  of  errors  and  irregularities  which 
may  not  be  known  to  the  purchaser,  and  which  may  vitiate 
the  sale.  In  order,  therefore,  to  induce  capitalists  to  come 
forward  and  invest  their  means  in  such  manner  as  to  replen- 
ish the  treasury,  the  state  of  Kansas,  by  the  acts  of  1868  and 
1876,  said  to  all  such,  "If  you  will  bid  at  tax  sales  and  pay 
your  money,  the  amount  invested,  with  interest,  shall  be  re- 
funded from  the  county  treasury,  in  case  the  sale  is  after- 
wards discovered  to  be  irregular  or  void."  This  legislation 
did  not  of  itself  amount  to  a  contract,  but  I  think  it  did 
amount  to  a  proposition  on  the  part  of  the  state,  which,  when 
accepted  and  acted  upon,  became  a  contract  binding  upon 
the  state,  as  well  as  upon  the  other  party.  In  the  present 
case,  the  proposition  embodied  in  the  statute  was  accepted  by 
the  plaintiff.     Upon  the  faith  of  it  he  invested  his  money. 

I  know  of  no  element  of  contract  that  is  wanting.  There  was 
a  stipulation,  by  the  agreement  of  minds,  upon  a  sufficient 
consideration,  that  the  plaintiff,  having  bid  off  the  lands  at 
tax  sale,  and  paid  his  money  therefor,  should  be  entitled  to 
receive  his  money  and  interest  from  the  county  treasury,  if, 
by  reason  of  irregularity  or  invalidity,  the  sale  could  not  be 
consummated.     Farrington  v.  Tenn,  95  U.  S.  679. 

I  am  of  the  opinion,  therefore,  that  the  acts  of  1868  and 
1876,  and  what  was  done  under  them,  amounted  to  a  contract, 
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\rithin  the  meaniog  of  the  contract  clause  of  the  eonstUation 
of  the  United  States.     Constitution,  art.  1,  §  10. 

It  only  remains  to  be  determined  whether  the  act  of  1879, 
passed  after  this  suit  was  brought,  impairs  the  obligation  of 
the  pre-existing  contract.  Upon  this  point  there  can  scarcely 
be  a  doubt.  The  last  act  repeals  the  former,  and  substitutes 
for  it  a  provision  which,  if  valid,  absolutely  deprives  the 
plaintiff  of  his  vested  rights.  By  the  law  under  which  plain- 
tiff invested  his  money  he  was  to  have  a  return  of  his  money 
and  interest  if  the  sale  was  found  to  be  irregular  or  invalid. 
By  the  act  of  1879  he  has  no  right  to  the  return  of  his 
money  in  any  case,  unless  the  board  of  supervisors  shall  see 
proper  to  so  order.  It  requires  no  argument  to  show  that, 
where  a  valid  debt  exists  under  a  contract,  an  act  of  the  leg- 
islature declaring  that  it  shall  be  paid  only  at  the  option  of 
the  debtor  is  a  void  act. 

The  general  doctrine  that  a  state  may,  by  legislative  enact- 
ment, enter  into  a  binding  contract,  the  obligation  of  which 
cannot  be  impaired  by  subsequent  legislation,  is  well  settled. 
Fletcher  v.  Peck,  6  Granch,  87;  New  Jeney  v.  WUaon,  7 
Cranch,  164,  166;  Dartmouth  College  Case,  4  Wheat.  618; 
Bank  ▼.  Knoop,  16  How.  869;  Davit  v.  Cray,  16  Wall.  203; 
Tennessee  v.  Sneed,  96  U.  S.  69 ;  Keith  v.  Clark,  97  U.  S.  454. 

In  Edwards  v.  Kearzey,  96  U.  S.  595,  it  was  held  that  the 
remedy  subsisting  in  a  state  when  and  where  the  contract  is 
made,  and  is  to  be  performed,  is  a  part  of  the  obligation;  and 
any  subsequent  law  of  the  state,  which  so  affects  that  remedy 
as  substantially  to  impair  and  lessen  the  value  of  the  con- 
tract, is  forbidden  by  the  constitution  of  the  United  States, 
and  therefore  void.  The  act  of  1879,  now  under  considera- 
tion, certainly  impairs,  substantially,  if  it  does  not  absolutely 
destroy,  the  remedy  given  by  the  previous  law,  and  it  must, 
therefore,  be  held  to  be  void,  in  so  far  as  it  purports  to  apply 
to  pending  cases  and  to  affect  existing  vested  rights.  It  is 
competent  for  the  legislature  to  modify,  but  not  to  destroy  or 
impair,  the  remedy.     Tennessee  v.  Sneed,  tupra. 

2.  Section  146,  c.  84,  Laws  1876,  quoted  above,  provides 
that  if,  after  the  conveyance  of  land  sold  for  taxes,  it  shall 
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be  discovered  or  adjudged  that  the  sale  was  invalid,  the 
county  commissioners  shall  cause  the  money  paid  therefor  on 
the  sale,  and  all  subsequent  taxes,  etc.,  to  be  refunded,  etc., 
"upon  the  delivery  of  a  quitclaim  deed  from  the  party  claim- 
ing under  the  tax  deed,  executed  to  such  person  or  persons  as 
the  commissioners  may  direct."  This  provision,  although  en- 
acted after  the  tax  sales,  is  a  reasonable  and  proper  exercise 
of  the  power  of  the  general  assembly  to  modify  without  im- 
pairing the. remedy;  and  before  plaintiff  can  recover  upon  so 
much  of  his  claim  as  is  based  upon  sales  and  deeds  executed, 
he  must  allege  and  show  that  he  offered  to  quitclaim  "to  such 
persons  as  the  commissioners  might  direct,"  and  that  the 
offer  was  refused. 

The  allegation  in  the  petition  that  plaintiff  offered  to  quit- 
claim to  defendants  is  not  sufficient.  Plaintiff  may  have 
leave  to  amend  in  this  respect. 

3.  It  is  insisted  by  defendants'  counsel  that,  after  the  re- 
fusal of  the  county  clerk  to  make  deeds  as  alleged  in  the  first 
cause  of  action,  he  reconsidered  his  action  and  tendered  in 
writing  such  deeds.  The  clerk  has  no  power  to  reconsider 
his  action  in  such  a  ease,  unless  it  ean  be  shown  that  'it  was 
taken  under  a  mistake.  If  the  defendants  can  now  show  that 
the  sales  were  regular  and  valid,  and  that  the  refusal  of  the 
clerk  was  in  ignorance  of  the  facts,  then  the  plaintiff  cannot 
recover,  but  must  accept  the  deeds.  If  the  clerk  refused  to 
make  deeds,  as  alleged,  then  the  burden  is  upon  the  defend- 
ants to  show  the  validity  and  regularity  of  the  sales. 

The  motion  for  judgment  for  defendant  on  the  pleading  is; 
overruled. 
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Halset  V.  Township  of  New  Peovidence,  Etc. 
{Cireuit  Court,  D.  Styt  Jefrtey.    August  16, 1S80.) 

1.  JuniSDiCTioN — MnwiciPAii  Bond*— Act  op  March  3,  1875. — Munici- 
pal bonds  do  not  come  within  tlie  proliibition  of  the  act  of  Marcli  3, 
1876,  (18  St.  470,)  ttrliicli  enacts  that  "  no  circuit  or  district  court  shall 
have  cognizance  of  any  suit  founded  on  contract,  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in  such  court  to  recover 
thereon,  if  no  assignment  had  been  made,  except  in  cases  of  prumis- 
soiy  notes,  negotiable  by  the  law  merchant,  and  bills  of  exchange." 

Demurrer  to  Beplication. 

Nixon,  D.  J.  The  plaintiff,  describing  himself  as  a  resi- 
dent and  citizen  of  the  state  of  California,  has  brought  this 
suit  against  the  township  of  New  Providence,  in  the  county  of 
Union,  New  Jersey,  for  the  recovery  of  m5,000,  principal  and 
interest,  due  upon  several  bonds  alleged  to  have  been  issued 
by  the  defendant  corporation. 

The  declaration  sets  out  the  filing  of  the  consent  papers, 
with  the  affidavits  annexed,  required  by  the  act  of  the  legisla- 
ture authorizing  the  bonds ;  the  making  and  issuing  the  same, 
with  the  recital  upon  their  face  of  the  authority  under  which 
they  were  issued;  and  that  the  plaintiff  was  the  holder  and 
bearer,  by,  purchase,  for  a  valuable  consideration,  in  the  open 
market. 

The  defendants,  after  the  general  issue,  plead  specifically — 
(1,)  that  John  M.  Wilcox,  who  made  the  affidavits  in  the  dec- 
laration mentioned,  was  not  the  assessor  of  the  township  in 
the  year  1867;  (2,)  that  the  consent  papers,  authorizing  the 
amount  of  money  to  be  raised  in  the  township,  were  not  signed 
by  a  majority  of  the  tax  payers,  as  required  by  the  statute; 
(3,)  that  the  commissioners,  as  such,  did  not  borrow  money 
on  the  faith  of  the  township,  nor  negotiate  the  bonds  for 
money;  (4,)  that  the  affidavit  of  Wilcox,  the  assessor,  was 
not  true,  and  that  the  persons  whose  names  were  signed  to 
the  consents  did  not,  in  1867  or  afterwards,  constitute  a  ma- 
jority of  the  tax  payers  of  the  township,  nor  represent  a  ma- 
jority of  the  real  property  in  valuis ;  (5,)  that  the  bonds  were 
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not  registered  in  the  office  of  the  clerk  of  the  county  of  Union 
before  they  were  negotiated  and  sold;  and  (6)  that  the  com- 
missioners failed  to  execute  a  bond,  with  two  or  more  sure- 
ties, for  the  faithful  performance  of  their  duties,  before  enter- 
ing upon  the  duties  of  their  office. 

The  plaintiff,  after  replying  to  the  several  pleas  seriatim, 
adds  a  replication  to  the  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  tenth,  and  twelfth  pleas,  alleging,  ia  substance,  that 
after  the  said  Jonathan  Bonnell,  Jarvis  Johnson,  and  John 
Littell,  in  the  declaration  mentioned,  had  been  appointed  and 
sworn  as  commissioners  for  the  defendant  township,  and 
after  the  filing  in  the  office  of  the  clerk  of  the  coanty  of  Union 
of  the  paper  writing  so  signed  by  the  persons  purporting  to 
be  tax  payers  of  the  county,  with  the  several  affidavits  of  the 
eommissioners  and  assessors  annexed;  and  after  the  defend- 
ants, by  the  hands  and  under  the  seals  of  the  commissioners, 
had  made  and  executed  the  several  bonds  in  the  declaration 
mentioned ;  and  after  the  same  had  been  indorsed  as  regis- 
tered in  the  office 'of  the  clerk  of  the  county  of  Union,  as 
therein  alleged,  to-wit,  on  the  first  of  July,  1870, — the  same 
and  each  of  them  were,  by  the  said  commissioners,  sold,  nego- 
tiated, and  delivered,  for  a  valuable  consideration  received,  to 
divers  innocent  purchasers  thereof,  in  the  open  market,  in  the 
usual  course  of  business,  and  without  any  notice  or  knowl- 
edge whatever  of  any  of  the  several  matters  and  things  in  the 
said  pleas  in  this  replication  mentioned,  to-wit,  to  Samuel  B. 
Halsey,  John  Marsh,  Charles  F.  Ogden,  John  L.  Baldwin, 
£dwin  Ford,  Joseph  Lovell,  Caroline  E.  8cofield,  and  James 
Jackson,  all  of  the  county  of  Morris  and  state  of  New  Jersey; 
which  several  persons  afterwards,  to-wit,  on  the  day  and  year 
aforesaid,  duly  assigned  and  transferred  the  said  bonds  to  the 
plaintiff,  who  then  and  there,  and  hath  ever  since,  continued 
to  be  the  lawful  owner  and  holder  thereof. 

To  this  replication  the  defendants  have  demurred,  and  the 
ground  of  the  demurrer  is  that  the  facts  disclosed  by  the  rep- 
lication show  that  the  court  has  no  jurisdiction  of  the  case. 
Po  these  facts,  to-wit,  the  original  ownership  of  the  bonds 
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by  citizens  of  the  same  state  in  which  the  defendant  corpo. 
ration  resides,  and  from  or  through  whom  the  plaintiff  derived 
title,  deprive  the  court  of  jurisdiction?  The  answer  of  the 
question  involves  the  construction  of  the  first  section  of  the 
act  of  March  3,  1875,  (18  St.  470,)  which  enacts  that  "no 
circuit  or  district  court  shall  have  cognizance  of  any  suit 
founded  on  contract,  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to  recover  thereon 
if  no  assignment  has  been  made,  except  in  oases  of  promis- 
sory notes,  negotiable  by  the  law  merchant,  and  bills  of  ex- 
change." 

It  will  be  perceived,  on  examination,  that  this  is  a  re-en- 
actment of  the  eleventh  section  of  the  judiciary  act,  with  a 
change  of  phraseology  as  to  the  subject-matter  of  the  suit. 
The  latter  specifies  a  "suit  to  recover  the  contents  of  any 
promissory  note,  or  other  chases  in  action,"  while  the  recent 
enactment  embraces  "any  suit  founded  on  a  contract,"  and 
excepts  "promissory  notes  and  bills  of  exchange."  The  ob- 
ject of  both  is  the  same — to  prevent  persons  assigning  con- 
tracts to  nominal  parties,  residing  in  other  states,  merely  to 
clothe  the  court  with  jurisdiction  from  the  residence  of  the 
litigants.  This  replication  is  put  in  to  claim  for  the  plaintiff 
the  benefit  of  the  well-known  doctrine  that  a  purchaser  with 
notice  may  invoke  in  his  behalf  the  want  of  notice  of  a  prior 
innocent  holder.  The  defendants,  by  demurring  thereto,  con- 
fess the  truth  of  its  allegations,  and  acknowledge  that  the 
plaintiff  is  a  bona  fde  holder  of  the  bonds,  without  notice  of 
the  alleged  defects  in  their  inception.  City  of  Lexington  v. 
BuOer,  14  Wall.  282,  296. 

It  is  conceded  that  such  municipal  bonds  are  contracts,  but 
they  are  not  the  contracts  that  are  contemplated  by  the  sec- 
tion of  the  statute  under  consideration.  It  is  not  a  contract 
which  the  maker  of  the  bonds  enters  into  with  the  original 
holder,  who  tranfers  his  right  of  action,  by  assignment,  to  a 
subsequent  holder,  but  one  made  with  every  holder  of  a  bond 
who  has  the  right  of  actionby  reason  of  his  bona  fide  posses- 
sion.    Such  bonds  have  aJl  the  qualities  of  negotiable  paper, 
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and  pass  from  hand  to  hand  without  assignment,  and  henoe 
eome  within  the  spirit,  if  not  the  lettex,  of  the  exception 
stated  in  the  act. 

The  observations  of  the  learned  judge  (Story)  in  BvJlard  t.x 
Bell,  1  Mason,  243,  252,  although  suggested  in  reference  to 
notes  issued  by  a  banking  institution,  are  quite  pertinent  to  the 
case  of  municipal  bonds.  He  says:  "A  note  payable  to 
bearer  is  often  said  to  be  assignable  by  delivery ;  but,  in  cor- 
rect  language,  there  is  no  assignment  in  the  case.  It  passes 
by  mere  delivery,  and  the  holder  never  makes  any  title  by  or 
through  any  assignment,  but  claims  merely  as  bearer.  The 
note  is  an  original  promise  by  the  maker  to  pay  any  person 
who  shall  become  the  bearer;  it  is,  therefore,  payable  to  any 
and  every  person  who  successively  holds  the  note  bona  fide, 
not  by  virtue  of  any  assignment  of  the  promise,  but  by  an 
original  and  direct  promise  moving  from  the  maker  to  the 
bearer." 

To  the  same  effect  was  the  opinion  of  the  supreme  court  in 
the  case  of  Smith  v.  Clapp,  15  Pet.  125,  where  it  was  held 
that  the  plaintiff,  to  whom  had  been  assigned  a  promissory 
note  payable  to  A.  B.,  or  bearer,  was  not  an  assignee,  within 
the  provisions  of  the  eleventh  section  of  the  judiciary  act, 
although,  in  the  declaration  filed,  be  bad  averred  that  the 
note  had  been  duly  assigned  over  and  delivered  to  him, 
whereby  be  became  the  bearer,  etc.  The  court  said  it  was 
obvious,  from  the  fact  that  the  note  was  payable  to  bearer, 
that  the  assignment  was  by  delivery  merely,  and  not  by 
indorsement,  which  must  be  in  writing,  and  hence  that  the 
holder  did  not  come  within  the  prohibition  of  the  law.  See, 
also,  Bradford  v.  Jenka,  12  McLean,  130 ;  White  v.  Railroad 
Co.  21  How.  575;  Tkompson  v.  Lee  Co.  3  Wall.  327;  and 
City  of  Lexington  v.  Butler,  supra. 

Taking  this  view,  it  is  not  necessary  to  consider  whether 
the  several  pleas,  to  which  the  replication  is  an  answer,  show 
any  defence  to  the  declaration.  The  court  has  heretofore 
expressed  its  opinion  fully  upon  the  question,  in  previous 
suits  of  a  like  character,  on  motion  to  strike  out  such  pleas. 

The  demurrer  is  overruled. 
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Thb  Ibon  Silvkb  Mining  Cohpant  v.  Mubpht,  and  others. 
Ibon  Mine  v.  Loella  Mine. 

(ZNttriet  Court,  D.  NetaOa.    May  28, 1880.) 

1.  MraiNG  CiiAiMs — Location — Lodk.— Where  a  location  has  been  made 
upon  the  top  or  apex  of  a  lode,  the  miner  may  follow  it  to  any  depth, 
although  in  its  downward  ^urse  it  may  enter  adjoining  land. 

3.  Sakb — Samb — Samk. — No  location  can  be  made  on  the  middle  part  of 

a  lode,  or  otherwise  than  at  the  top  or  apex,  which  will  enable  the 
locator  to  go  beyond  his  line. 

8.  Same — Same — Samb Qwtre,  whether  a  location  made  on  the  dip  of 

a  vein  would  not  be  valid  as  against  one  of  a  later  date  higher  up. 

4.  Bams — Lode — "  Top  or  Apex." — The  top  or  apex  of  a  lode  i8  the  end 

or  edge  or  terminal  point  of  the  lode  nearest  the  surface  of  the  earth. 
It  is  not  required  that  it  shall  be  on  or  near  or  within  any  given 
distance  of  the  surface.  If  found  at  any  depth,  and  the  locator  can 
define  on  the  surface  the  area  which  will  enclose  it,  the  lode  may  be 
held  by  such  location. 

6.  Same — Same — Same. — A  lode  gains  a  new  end  or  terminal  point  by 
detachment  from  a  larger  mass  through  the  disruption  and  upheaval 
of  the  country  in  which  such  mass  was  situated. 

C  Same — Same — Same — Evidence. — ^In  order  to  defeat  a  location  upon  a 
valuable  part  of  a  lode,  in  any  of  the  elements  which  attach  to  a 
proper  location,  by  reason  of  the  connection  of  the  lode  with  adjacent 
parts  which  are  barren  and  worthless,  the  evidence  should  clearly 
establish  the  connection  and  unity  of  the  several  parts. 

Hallbtt,  D.  J.,  (charging  jury.)  I  regret  that  it  becomes 
cecesBary  to  ask  yon  to  consider  a  case  as  important  as  this 
at  a  late  hoar  on  Saturday  evening,  and  after  a  week  of  such 
labor  as  you  have  endured.  If  we  were  not  a  busy  people  in 
this  country  we  might,  by  going  on  for  three  or  four  hours 
each  day,  make  it  much  more  comfortable  all  around,  and  I 
sometimes  think  that  perhaps  we  would  come  to  better  con- 
clusions if  we  could  take  a  little  more  time  for  it.  But  you 
know  how  it  is  with  us — we  have  to  hurry  along;  everybody 
who  comes  here  as  jurors  and  witnesses  seems  to  feel  that 
within  the  next  thirty  days  there  is  something  of  great 
importance  to  them  to  happen,  to  which  they  must  give  their 
personal  attention ;  and  so  we  try  to  move  in  court  according 
to  the  manner  of  doing  business  in  the  country  in  which  we 
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ledde,  as  rapidly  as  possible.  If  yoti  conld  go  over  from  now 
until  moxning — ^if  to-morrow  were  not  the  Sabbath  day,  and 
the  next  day  after  that  a  holiday — I  would  be  inclined  to  put 
off  the  further  consideration  of  this  case  until  to-morrow,  or 
the  next  day.  But  it  seems  to  be  necessary,  in  order  that 
there  may  not  be  too  much  delay,  that  you  should  do  what 
best  you  can. 

The  question  for  your  consideration — and  I  do  not  think 
there ismore  than  one  of  very  great  importance — is  exceedingly 
important  to  these  parties.  Whether  it  may  be  of  in^portanoe 
to  other  parties,  not  parties  to  this  controversy,  is  not  a  mat- 
ter for  your  consideration,  or  for  mine.  The  decision  in  a 
cause  in  this  court  may  be  of  some  value  as  a  precedent. 
Courts  usually  try  to  find  out  the  correct  principle  upon  which 
a  cause  should  be  decided,  and  when  once,  after  some  atten- 
tion to  the  subject,  they  have  arrived  at  a  conclusion  as  to 
the  rule  which  shall  be  observed  in  any  cause,  it  is  regarded 
as  a  decision  which  may  be  followed  in  subsequent  actions  of 
the  same  character.  .  But  the  case  has  no  other  importance 
than  as  it  affects  the  property  in  controversy,  for  there  is 
nothing  here  but  the  interests  which  are  involved  in  this 
suit ;  and  this  is  peculiarly  so  as  to  these  mining  cases. 

In  all  my  experience,  and  it  has  been  of  some  length  in 
this  country,  I  do  not  know  that  I  have  found  cases  which 
exactly  resemble  each  other.  Almost  always,  the  case  arising 
has  some  peculiarity  that  will  distinguish  it  from  another; 
some  feature  which  we  hare  not  observed  before,  and  which 
varies  a  little  the  rule  which  is  to  be  applied.  Of  course, 
there  are  certain  principles  recognized  always  and  in  all 
eases,  which  no  one  will  controvert,  of  which  this  cannot  be 
said ;  but  there  are  peculiarities  in  each  case,  and  it  may  be 
said  that  each  stands  upon  its  own  bottom.  So  that  you 
ooght  not  to  have  any  impression,  from  what  has  been  said 
by  counsel,  that  your  decision  is  of  any  importance  as  affect- 
ing  the  mining  interests  of  Leadville  or  any  other  section  of 
the  country.  It  does,  in  fact,  only  affect  the  matters  here  in 
issne  between  these  parties  and  this  property. 
▼.3,no.7— 24 
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Now,  as  to  the  amount  involved,  it  is  time  it  is  eonsidered 
by  the  parties  as  considerable,  but  in  la'w  we  should  decide  it 
the  same  as  though  it  were  of  the  most  trifling  character. 
The  rule  is  that  the  same  principle  must  be  applied  in  all 
cases  to  the  rich  and  poor  alike,  and  it  is  your  duty  and  mine 
to  discard  all  reference  in  regard  to  the  amount  and  to  the 
parties,  treating  them  as  we  used  to  in  school  the  algebraio 
quantities,  the  representatives  of  value  which  were  arrayed 
against  each  other,  and  which  we  used  in  working  out  the 
problems  there  submitted  to  us.  It  matters  not  whether  a 
man  on  one  side  of  this  controversy  is  rich  and  the  other  poor; 
it  is  not  a  matter  which  should  affect  our  judgment  in  one 
way  or  another. 

As  to  the  matters  which  are  particularly  for  your  consid- 
eration, you  have  observed,  in  all  that  has  been  said  by  the 
witnesses  and  the  counsel,  that  it  is  a  controversy  relating  to 
the  lode  and  the  vein  at  a  point  somewhat  distant  from  the 
location;  that  is  to  say,  according  to  the  custom  of  miners, 
the  plaintiffs,  or  their  grantors,  secured  a  location  300  feet  in 
width  and  1,500  feet  in  length  at  a  certain  point.  In  that 
ground,  originating  there  by  its  top  and  apex,  they  say  they 
have  the  top  and  apex  of  the  lode,  and  having  given  proof, 
which  I  think  is  uncontradicted,  to  the  effect  that  there  is  a 
lode  there,  in  pursuit  of  that  lode  beyond  the  lines  of  their 
location,  and  at  a  distance  of  400  or  500  feet  east  of  their  loca- 
tion, they  have  reached  a  point  where  they  have  come  in  con- 
flict with  the  defendants.  This  location  was  made  upon  the 
surface  or  the  declining  surface  of  the  hill.  I  do  not  know 
that  any  of  the  witnesses  have  stated  to  you  the  exact  con- 
tour of  that  hill — bow  much  it  declines;  but  it  is  shown  that 
it  is  a  hill  declining  tto  the  westward — that  is,  coming  down 
from  the  east  and  declining  to  the  westward — and  they  made 
their  location  on  the  side  of  that  hill.  The  defendants  went 
to  the  east  of  that  location  some  400  or  500  feet.  1  do  not 
know  that  we  are  told  the  exact  distance,  nor  is  it  important ; 
but  they  went  upon  the  surface  of  the  hill  above  the  plaintiffs' 
ground  at  a  considerable  distance,  and  there  sunk  down  a 
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shaft  to  a  depth  of  300  feet — something  like  that — and  have 
ran  down  to  the  rein  in  the  plaintiffs'  incline,  and  the  plain* 
tiffs  aaj  they  have  the  top  or  apex  in  their  ground. 

Now,  it  is  a  part  of  the  statute  law  of  the  United  States 
that  these  locations  shall  be  upon  the  top  and  apex  of  the 
vein.  The  law  goes  upon  the  hypothesis  that  all  veins  are 
more  or  less  vertical  in  the  earth.  They  come  up  something 
in  this  manner :  if  we  suppose  this  sheet  of  paper  represents 
the  vein,  that  they  extend  in  some  position  vertically,  or 
somewhat  so,  to  the  surface  of  the  earth,  and  that  the  end  or 
top  of  the  vein  comes  up  towards  or  near  the  surface,  and  the 
miner  in  searching  for  it  will  make  his  location  in  reference 
to  the  end  or  top  which  comes  up  toward  the  surface ;  and  the 
plaintiffs  say  that  they  did  make  their  location  according  to 
the  top  and  apex;  that  they  found  it  in  a  certain  locality, 
and  enclosed  it  in  their  parallelogram ;  laid  out  their  ground 
with  reference  to  the  top  and  apex.  Now  the  law — ^that  being 
done — gives  the  miner  the  whole  vein  wherever  it  may  go. 
The  law  permits  him  to  follow  it  to  any  depth — to  any  depth— 
although  in  its  downward  course  it  may  enter  the  land  adjoin* 
ing.  He  may  go  iovm  on  the  course  of  the  vein  as  far  as  he 
can  pursue  it — as  far  as  he  can  show  that  it  is  the  same  lode 
or  vein  he  may  follow  it,  however  deep  it  may  go,  until  it  be- 
comes, in  the  nature  of  things,  an  impossibility  to  go  any 
further.  You  know  that  at  some  depths  it  is  impossible  to 
go  because  it  becomes  so  warm,  or  other  difficulties  are  en- 
countered which  render  it  impossible  to  go  further.  Now, 
the  plaintiff  claims  that  in  pursuit  of  the  lode,  away  out  to 
the  east  of  their  location,  the  defendants  came  down  upon 
them  and  ousted  them  from  the  possession,  and  if  that  is  true 
the  plaintiffs  are  entitled  to  recover;  because,  if  the  vein 
originating  in  their  own  ground  proceeds  distinctly  and  clearly 
ont  to  the  place  in  controversy,  the  plaintiffs  are  entitled  to  it 
there  as  well  as  in  their  own  surface  lines. 

Now,  as  to  whether  it  does  proceed  in  that  manner  I  think 
the  evidence  is  quite  clear,  and  you  will  have  no  difficulty 
about  that>  From  this  point  in  these  first  workings  of  the 
plaintiffs,  as  shown  on  the  map,  and  has  been  illustrated 
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upon  all  the  maps  which  have  been  pat  up,  from  that  point 
the  vein  extends  away  down  to  the  Marphy  shaft.  A  large 
part  of  the  testimony  has  been  directed  to  that  point,  and  th« 
witnesses  have  all  concurred  in  saying  that  the  vein  extends 
right  along  from  one  point  to  the  other.  We  used  to  have 
some  controversy  as  to  whether  it  could  be  pursued  in  that 
manner,  if  it  declined  by  only  a  small  degree,  only  a  little 
from  the  plane  of  the  horizon.  The  witnesses  stated  that  it 
was  twelve  or  fifteen  degrees  below  the  plane  of  the  horizon, 
and  it  used  to  be  contended  here  in  this  court,  and  in  other 
courts  of  the  state,  that  they  could  not  hold  the  vein  if  it  de- 
clined in  only  a  small  degree  from  the  plane  of  the  horizon; 
they  said  that  the  law  should  be  applied  to  veins  which  are 
more  vertical  in  their  course,  but  we  have  heard  nothing  of 
that  in  this  case.  That  point  was  decided  against  that  view 
whenever  it  was  made,  and  we  have  heard  nothing  of  it  in 
this  case;  it  is  not  a  question  in  issue,  for  it  has  not  been 
raised,  either  by  the  instructions  submitted  to  me,  or  requests 
to  charge,  or  arguments  of  counsel. 

And  then  there  is  some  question  here  as  to  the  extent  of 
the  top  or*  apex  of  the  location,  assuming  that  what  they 
claim  to  be  the  top  and  apex  is  such ;  there  is  some  question 
here  as  to  the  extent  of  it  along  the  course  of  the  location 
from  north  to  south.  You  will  remember  the  evidence  about 
that  drift  that  runs  away  oS  across  the  map  down  to  the  left, 
down  to  the  northwest — ^I  have  sometimes  to  stop  to  get  these 
directions  myself,  although  I  ought  to  be  very  familiar  with 
them — down  to  the  northwest,  and  which  may  tend  to  prove 
that  out  in  that  direction  the  top  or  apex  of  the  lode,  if  there 
is  any,  may  be  down  lower  below  this  claim  and  upon  the 
Iron  Hat,  or  somewhere  down  there.  If  that  were  a  ques- 
tion in  issue  here  we  should  have  some  difficulty  about  it, 
but  it  is  not.  As  to  this  particular  ground  that  is  in  con- 
troversy between  the  plaintiffs  and  defendants,  it  is  agreed 
that  if  there  is  any  top  and  apex  whetever  it  is  there  along 
where  the  witnesses  have  explored  the  ground,  and  which 
they  mentioned  in  their  testimony,  from  along  in  those  first 
workings  to  the  north  of  the  main  incline,  and  not  very  far 
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to  the  north  of  it.  So  that  the  single  question  which  appears 
to  be  for  your  consideration  relates  to  this  top  or  apex,  and 
whether  there  is  any  such  thing  there  or  not.  Upon  that 
point,  fearing  that  I  might  talk  a  little  at  random,  as  I  some- 
times  do,  I  have  written  down  what  I  wish  you  to  consider 
with  reference  to  it : 

"The  principal  question  for  your  consideration  is  whether 
the  plaintiff  has  the  top  and  apex  of  the  lode  in  its  location,  or 
within  the  lines  of  its  location,  extended  downward  vertically. 
As  presented  by  the  evidence,  the  question  is  whether  the  top 
and  apex  of  the  lode  is  anywhere  exposed,  or  does  in  fact  lie 
in  plaintiffs'  ground. 

"And  first  we  may  say,  by  way  of  definition,  that  the  top  or 
apex  is  the  end  or  edge  or  terminal  point  of  the  lode  nearest 
the  surface  of  the  earth.  It  is  not  required  that  it  shall  be 
on  or  near  or  within  any  given  distance  of  the  surface.  If 
found  at  any  depth,  and  the  locator  can  define  on  the  surface 
the  area  which  will  enclose  it,  the  lode  may  be  held  by  such 
location.  Now,  whether  there  is  such  an  end,  edge  or  termi- 
nal point  of  the  vein  or  lode  at  any  depth  in  plaintiff's  ground, 
is  the  question  to  be  determined  by  the  evidence.  To  estab- 
Ush  that  proposition,  the  plaintiff  has  given  much  evidence 
tending  to  prove  that  the  ore  body  terminates  at  or  near  the 
first  level  north,  or  the  water  level  spoken  of  by  the  witnesses ; 
and  that,  if  any  ore  or  vein  matter  may  be  found  westward 
from  that  line,  its  presence  in  that  locality  may  be  accounted 
for  on  the  hypothesis  that  it  was  brought  into  that  position 
subsequently  to  the  deposition  of  the  vein,  and  by  some  dis- 
ruption and  upheaval  of  the  country. 

"You  will  readily  recall  what  was  said  by  the  witnesses  for 
the  plaintiff  as  to  the  deposition  of  the  lode  matter  between 
the  porphyry  and  lime  while  the  latter  were  in  some  other 
ajid  probably  lower  position,  and  by  subsequent  upheaval  or 
depression  the  whole  mass  was  broken  into  fragments,  of  which 
ore  is  found  at  the  Iron  claim.  In  such  movem^it  it  is  said 
that  a  new  fissure  was  formed  on  the  face  of  the  infracted 
limestone,  into  which  much  of  the  vein  matter  would  neces- 
sarily fall,  and  thus  may  be  explained  the  presence  of  any  ore 
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or  gangue  that  may  have  been  found  on  the  western  face  of 
the  limestone.  It  is  not  my  purpose  to  go  over  the  evidence 
on  that  point,  or  even  to  mention  the  principal  points  in  it. 
That  has  been  done  by  counsel,  and  you  are  to  consider 
all  that  has  been  brought  before  you  on  the  subject.  But 
I  draw  your  attention  to  that  theory,  and  say  to  you  that 
if  the  vein  or  lode  was  formed  in  the  way  supposed,  in 
connection  with  a  much  larger  extent  of  the  same  matter, 
and  this  part,  detached  from  another,  was  brought  into  its 
present  position  by  some  movement  of  the  country,  occurring 
after  the  lode  was  deposited,  that  circumstance  will  give  it 
unity  and  individuality  as  distinguishing  it  from  every  part  to 
the  west  of  it.  And,  if  that  theory  be  correct,  the  occurrence 
of  ore  or  gangue  on  the  western  face  of  the  limestone  is  not 
material,  for  the  uplifted  part  lying  on  the  upper  face  or 
plane  of  the  limestone  to  the  eastward,  having  been  detached 
from  the  mass  of  which  it  was  originally  a  part,  gains  by 
that  circumstance  a  new  end  or  terminal  point,  by  which  it 
may  be  held.  In  that  view  the  fissure,  if  any,  on  the  western 
face  of  the  limestone,  occurring  after  the  other  in  point  of 
time,  has  a  distinct  character  of  its  own,  and  if  it  carries  ore 
may  be  taken  and  held  as  a  distinct  lode. " 

Tou  understand,  gentlemen,  that  it  may  be  separated  from 
the  other,  originating  at  a  different  time,  and  thus  having  a 
different  character,  although  it  connects,  at  the  points  men- 
tioned by  witnesses,  with  the  other  fissure;  it  may  be  re- 
garded as  a  distinct  body  in  it  itself,  which  may  be  taken  as 
such,  if  it  has  anything  in  it  of  value. 

"In  that  vjew,  if  you  find  that  it  is  sustained  by  the  evi- 
dence, the  plaintiffs  have  the  top  and  apex  of  the  lode  in  their 
location,  and  I  do  not  discover  any  other  point  which  should 
give  you  difficulty  in  arrivmg  at  a  verdict  for  the  plaintiffs. 
And,  generally,  in  support  of  that  view  it  should  be  borne  in 
mind  that  a  fissure  on  the  western  face  of  the  limestone,  de- 
scending with  the  slope  of  the  hill,  would  seem  from  its  posi- 
tion, and  may  appear  from  the  evidence,  to  have  but  little 
value;  and  if  by  taking  it  in  connection  with  another  fissure, 
standing  at  right  angles  with  it,  or  nearly,  the  latter  carrying 
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valuable  ore,  we  may  defeat  a  location  made  at  the  angle 
formed  by  both,  the  evidence  should  be  clear  to  the  point  that ' 
they  are  one  in  origin  and  growth.  In  other  words,  the  plain- 
tiSs'  grantors,  having  located  on  a  valuable  part  of  the  lode,  if 
what  lies  west  of  them  is  very  clearly  to  your  minds  barren 
and  worthless,  before  it  shall  be  accepted  to  defeat  plainti:S'g 
location,  in  any  of  the  elements  which  attach  to  a  proper  loca* 
tion,  the  evidence  shonld  clearly  establish  the  connection  and 
nnity  of  the  several  parts. 

"We  come  next  to  the  position  assumed  by  the  defendants, 
to  the  effect  that  the  lode  is  continuous  from  side  to  side  of 
plaintiffs'  location,  and  that  the  part  which  plaintiffs  claim  to 
be  a  top  or  apex  is  only  an  upward  sweU,  ridge,  or  high 
point  in  the  vein  from  which  it  descends  in  both  directions. 
In  support  of  that  view  evidence  has  been  given  to  the  effect 
that  the  ore  was  deposited  after  the  tracks  had  come  to  their 
present  position,  the  deposition  proceeding  practically  at  the 
same  time  and  by  the  same  agencies  on  the  upper  and  east- 
ern face  of  the  limestone,  and  upon  the  western  face  of  the 
limestone  as  well." 

You  understand,  gentlemen,  that  there  is  a  difference 
between  these  parties  as  to  the  time  of  the  upheaval  oi  break ; 
that  is,  as  to  whether  that  occurred  before  or  after  the  depo- 
sition  of  the  mineral. 

"According  to  that  theory  the  ore  was  deposited,  as  it  is 
now  found  on  the  eastern  and  western  slopes  of  the  limestone, 
by  the  same  forces,  and  in  the  same  way,  and  at  about  the 
same  time.  I  do  not  go  over  the  evidence  in  relation  to  that 
matter,  or  mention  the  principal  points  in  it,  but  leave  you 
to  consider  it  in  coimectiou  with  that  given  by  the  plaintiff 
touching  the  origin  of  this  lode.  All  of  this  evidence  is  valu- 
able only  as  it  may  enable  you  to  determine  whether  the  lode 
is  continuous  from  one  side  to  the  other  of  plaintiffs'  location. 

"And  if  it  is  continuous,  as  suggested — that  i»  to  say,  if 
coming  in  at  one  side  it  passes  unbroken  to  the  other — the 
plaintiff  cannot  follow  it  beyond  the  lines  of  its  location.  And 
here  you  must  remember  all  that  has  been  said  concerning 
the  matter  of  the  continuance  of  the  fissure  or  cavity  in  which 
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the  ore  is  found ;  for  the  ore  may  be  continuons,  apparently, 
\nth  a  difference  in  origin  of  the  fissure  as  to  the  several 
parts  thereof.  But  if  the  fissure  existed  on  both  faces  of  the 
limestone  at  the  time  the  ore  was  deposited — the  latter  was 
deposited,  as  before  explained,  at  one  and  the  same  time  and  by 
the  same  forces — it  ought  to  be  said  that  it  is  continuous 
throughout.  And  no  location  can  be  made  on  the  middle 
part  of  a  lode,  or  otherwise  than  at  the  top  and  apex,  which 
will  enable  the  locator  to  go  beyond  his  line." 

I  will  say  to  the  counsel  in  that  case,  which  is  not  for  the 
consideration  of  the  jury,  that  it  has  always  been  a  question 
in  my  mind  whether  a  location  made  on  the  dip  of  a  vein 
would  not  be  valid  as  againstone  of  later  date,  higher  up.  That 
is  to  say,  whether,  if  a  location  be  made  upon  the  dip  of  a 
vein,  the  locator  may  not  pursue  it  in  the  downward  course, 
although  he  may  not  in  the  upward  course,  and  may  not 
hold  the  whole  which  lies  within  his  location  and  below  it,  as 
against  any  one  locating  subsequently  at  a  higher  point  on 
the  same  vein.  I '  admit  that  that  question  is  presented  in  this 
case,  but  after  some  consideration,  as  this  is  the  doctrine 
generally  accepted  in  this  state,  I  have  concluded  to  adhere 
to  it,  and  leave  the  consideration  of  the  question  for  the 
supreme  court,  if  there  be  anything  in  it. 

"In  that  view,  if  you  find  the  fact  to  be  that  the  vein  has 
no  end  or  terminal  point  in  plaintiff's  ground,  the  law  is  with 
the  defendants.  But  if  you  find  the  top  or  apex  in  plaintiff's 
location,  as  before  defined,  the  law  is  with  the  plaintiff." 

Now,  I  have  one  word  further  of  explanation:  The  tes- 
timony is  to  the  effect  that  in  going  down  to  the  westward,  in 
those  winzes  that  were  sunk  down  some  27  or  30  feet,  there 
was  ore  in  the  bottom,  and  it  was  not  shown  that  this  con- 
tinued without  the  plaintiff's  ground,  and  I  think  that  the 
defendants'  theory  is  that  if  this  point  reached  at  the  bottom 
of  these  winzes  was  lower  than  any  other  within  the  location, 
BO  that  in  going  to  the  eastward  the  general  elevation  would 
be  upward — that  is,  taking  the  direction  from  both  points  the 
bottom  of  the  winzes  and  the  east  side  of  the  location,  or  thei 
general  course,  would  be  upward — ^that  the  plaintiff  is  thereby 
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defeated.  That  is  not  mj  view  of  the  matter.  In  my  view, 
if  this  ghoald  be  no  more  than  a  wave  in  the  limestone,  and 
the  terminal  points  of  the  ore  within  the  plaintiff's  location, 
the  plaintiff  might  select  any  point  as  the  apex  of  the  vein 
from  the  bottom  of  the  winzes  to  the  highest  point  which 
they  reach.  In  other  words,  the  vein  must  proceed  across 
and  without  the  plaintiff's  claim  to  the  westward,  in  order  to 
defeat  the  action  upon  the  ground  that  the  location  is  in  the 
middle  of  the  vein.     . 

Of  course,  gentlemen,  you  will  remember  the  evidence  as 
to  the  shafts  down  the  hill,  and  on  that  subject  that  may  be 
considered  in  connection  with  the  evidence  in  regard  to  these 
winzes.  If  you  find  it  is  a  continuous  body  of  ore,  extending 
from  the  eastward,,  over  the  high  point  in  the  limestone  and 
down  to  the  west,  beyond  the  plaintiff's  location,  it  is  enough. 

The  substance  of  these  matters — all  that  is  very  important 
for  you  to  remember,  gentlemen — is  in  this  paper,  and  that 
you  will  have  in  your  retirement.  There  is  one  here,  in  the 
prayers  of  thd  defendants,  that  should  be  given :  "If  you 
should  find  for  the  plaintiffs,  in  any  event  you  can  only  find 
for  them  to  the  extent  of  the  top  or  the  apex  as  developed  in 
the  Iron  claim ;  and  in  ihe  verdict  that  you  return,  if  it  should 
be  for  the  plaintiff,  you  will  state  the  extent  of  the  lode  to 
which  the  plaintiff  is  entitled."  I  think  that  was.  by  the 
assumption  of  counsel,  in  some  of  their  requests  that  were 
made,  some  816  feet.  I  suppose  there  is  no  objection  to  that 
being  considered  as  the  extent. 

The  jury  retired,  and  after  a  short  deliberation  returned  ft 
yerdict  for  the  defendants. 
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Mebsmak  V.  Weboeb  and  another. 
{Oireuit  Court,  D.  Iowa.    June  23, 1880.) 

1.  FOBOERT — A-CCOMMODATION  NOTE— ISNOCENT  iNDORfSEr!.— The  SCCOm- 

modation  note  ot  an  individual  partner,  secured  by  a  mortgage  upon 
the  wife's  separate  property,  and  made  for  the  benefit  of  the  firm,  is 
utterly  void  in  the  hands  of  an  innocent  indorsee,  as  against  the  wife 
of  the  maker,  where  the  name  of  the  wife  was  forged,  prior  to  indorse- 
ment, as  the  joint  maker  of  such  note,  by  the  payee  and  managing 
partner  of  the  firm. 

2.  Same — Same — Hortgaob. — The  mortgage  given  to  secure  the  noto, 

although  duly  executed  by  the  husband  and  wife,  is  rendered  void  by 
such  forgery. 

8.  JuRiBDiCTioN — FoREOLosDm— Absismob  asd  ALsaossB. — ^In  such  case 
a  federal  court  could  not  assume  Jurisdiction  of  a  suit  by  the  assignee 
upon  the  mortgage  alone,  when  the  assignor  and  the  mortgagor  are 
both  citizens  of  the  same  state. 
BMdon  ▼.  8»a,  8  How.  441,  followed. 

In  Equity. 

Wright,  Gatch  &  Wright,  for  complainant. 

J.  0.  Crosby  and  Parsons  &  RunneUs,  for  respondents. 

Love,  D.  J.  This  is  a'bill  to  foreclose  a  mortgage  upon 
certain  lands,  the  property  of  Lucy  W.  Werges,  situated 
in  Clayton  county,  Iowa.  The  husband,  Casper  A.  Werges, 
joined  in  the  mortgage  without  any  title  to  the  lands,  or  any 
interest,  except  what  the  law  gives  him.  The  essential  facts 
are  as  follows : 

Casper  A.  Werges,  with  one  E.  H.  Ereuger,  now  deceased, 
was  engaged  in  the  milling  business  at  Clayton  cotinty,  Iowa 
under  the  firm  name  of  Kreuger,  Werges  &  Go.  E.  H.  Ereuger 
was  the  managing  partner.  Werges  seems  to  have  been  com- 
mitting the  business  to  his  exclusive  control.  Krenger  went 
to  St.  Louis  and  agreed  with  the  complainant  for  a  loan  of 
$6,000  to  the  firm  of  Kreuger,  Werges  &  Co.,  and  for  their 
use  and  benefit.  To  secure  this  loan,  Casper  A.  Werges  exe« 
cuted  his  note,  payable  to  the  order  of  Kreuger,  his  partner. 
The  mortgage  in  question  was  also  executed  and  delivered, 
with  the  note,  to  Kreuger.     Kreuger,  while  the  note  was  m 
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his  posBession,  and  before  its  delivery  to  the  complainant, 
foi^d  the  name  of  Mrs.  Werges  to  the  note.  He  indorsed 
this  forged  note  to  the  complainant,  placed  the  mortgage  in 
the  hands  of  the  recorder  for  record,  and  received  the  $6,00Q, 
for  which  the  note  and  mortgage  w^re  given. 

The  complainant  was  wholly  ignorant  of  the  forgery,  and 
in  nowise  implicated  in  it.  His  perfect  good  faith  in  the 
transaction  cannot  be  impagned.  I  find  the  fact  to  be  that 
Kreager  committed  the  forgery  of  Mrs.  Werges'  name.  There 
is  no  direct  evidence  to  establish  the  fact,  but  the  negative 
and  circumstantial  evidence  is,  to  my  mind,  conclusive. 

It  is  in  evidence,  and  not,  I  think,  serionsly  questioned, 

that  when  the  note  passed  into  the  hands  of  Ereuger  the 

name  of  Mrs.  Werges  was  not  signed  to  it.    Her  name  was 

placed  npon  the  note  by  somebody  who  had  an  interest  in  so 

doing.    Neither  she  nor  her  husband  signed  her  name  to  the 

note.    Her  name  was  put  to  the  note  without  her  knowledge 

or  consent.     There  is  no  evidence  that  the  note  was  ever  in 

the  possession,  after  its  delivery  to  Kreuger,  of  any  person 

but  Kreuger  and  the  complainant.    The  complainant  did  not 

commit  the  forgery.     This  is  conceded.    Who,  then,  did  com> 

mit  the  forgery  ?   Jt  must  have  been  some  one  who  had  an 

interest  in  the  note,  and  a  motive  to  commit  the  crime.    No 

stranger  to  the  note,  without  interest  or  motive,  would  have 

forged  Mrs.  Werges'  name,  or  could  have  done  it  without 

possession  of  the  note.     Gasper  A.  Werges  did  not  sign  his 

-wife's  name  to  the  note.    She  did  not  subscribe  her  name  to 

it.     Mersman  did  not.   It  was  never,  that  we  know  of,  in  the 

hands  of  any  stranger  to  the  instrument.    The  inevitable 

conclusion  is  that  Kreuger  committed  the  forgery. 

We  can  easily  find  a  motive  moving  Kreuger  to  use  the 
name  of  Mrs.  Werges  as  he  did.  He  probably  found  or  ap- 
prehended difficulty  in  negotiating  the  note  to  Mersman  with- 
out the  name  of  Mrs.  Werges.  It  is  admitted  by  the  com- 
plainant's counsel  that  it  was  understood  by  both  Kreuger 
and  Mersman  that  the  note  was  to  be  signed  by  Mrs.  Werges. 
This  being  the  case,  Kreuger  had  reason  to  believe  that  he 
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could  not  get  the  money  from  complainant  without  the  signa- 
ture of  Mrs.  Werges  to  the  note. 

In  or.der,  therefore,  to  get  the  money  Ereuger  forged  the 
name  of  Mrs.  Werges  to  the  note. 

Perhaps  he  assumed  in  his  own  mind  that  he  might  do  this 
with  impunity,  if  not  propriety,  since  by  signing  her  name 
he  would  not  substantially  increase  her  liability,  seeing  that 
she  had  agreed  to  pledge  her  land  by  mortgage  for  the  debt ; 
or  it  is  possible  that  to  Ereuger's  mind  it  appeared  that  the 
name  of  Mrs.  Werges  to  the  note  would,  under  the  circum- 
stances, be  at  most  a  mere  matter  of  form. 

The  note  and  mortgage  must  be  treated  as  one  contract. 
The  parties  evidently  so  intended  them.  They  were  delivered 
together,  and  at  the  same  time,  as  security  for  the  debt.  The 
complainant  would  not  otherwise  have  received  them,  and 
advanced  the  money  upon  them.  Considered  in  this  light, 
they  must  be  construed  together,  and  their  true  character  is 
that  of  accommodation  paper.  The  paper  was  especially 
such  as  to  Mrs.  Werges,  who  received  no  consideration  what- 
ever for  executing  the  mortgage.  Casper  A.  Werges  executed 
the  note  for  the  accommodation  of  the  firm  to  which  he  be- 
longed, and  his  wife  joined  him  in  the  mortgage  to  secure 
the  same.  She  was  clearly  a  surety  for  the  firm  of  Ereuger 
&  Werges.  She  executed  the  mortgage  for  the  accommodation 
of  that  firm.  The  note  and  mortgage  were  in  form  given  to 
Ereuger,  and  made  payable  to  his  order,  to  enable  him  to 
indorse  the  note,  and  thus  transfer  both  note  and  mortgage 
to  the  complainant  as  security  for  the  money  to  be  loaned  bj 
the  plaintiff  to  the  firm. 

While  the  note  and  mortgage  were  in  the  hands  of  Ereuger, 
and  before  the  transfer,  Ereuger  forged  Mrs.  Werges'  name 
to  the  note.  He  thus  entirely  changed  her  relation  to  the 
transaction.  He  made  her  a  principal  instead  of  a  surety  in 
the  contract  evidenced  by  the  note  and  mortgage.  Can  it  be 
doubted  that  the  moment  Ereuger  changed  the  contract  with- 
out Mrs.  Werges'  consent  she  was  released?  She  signed  the 
contract  for  the  accommodation  of  the  firm.    A  member  of  the 
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finn  80  changed  it,  without  her  aathoritj,  as  to  make  her  a  prin- 
cipal instead  of  an  accommodation  party.  Barely,  then,  the 
note  and  mortgage  ceased,  as  to  her,  to  have  any  validity  in 
the  hands  of  Kreuger,  and  Kreuger  coald  ];ran8fer  to  the  com- 
plainant no  better  title  as  against  Mrs.  Werges  than  he  him- 
self had.  The  contract  evidenced  by  the  note  and  mortgage 
was  not  Mrs.  Werges'  contract  after  the  forgery  of  her  name 
to  the  note,  and  it  coald  not  be  made  her  contract  by  its- 
transfer  to  the  complainant.  The  instrument  which  Mrs. 
Werges  signed  was  not  negotiable,  and  the  note  ceased  to  be 
so  in  the  hands  of  Erenger  after  he  destroyed  its  identity,  and 
made  it  a  different  note  from  that  which  the  parties  had 
signed,  by  the  forgery  of  Mrs.  Werges'  name  to  it. 

Suppose  a  party  holding  negotiable  paper  delivered  to  him 
for  his  own  accommodation,  for  the  purpose  of  enabling  him 
k>  raise  money  upon  it,  makes  a  material  alteration  of  it,  and 
then   passes  the  paper  for  value  to  an  innocent  indorsee. 
Can  the  original  accommodation  makers  be  held  upon  the- 
paper  ?     Clearly  not,  becaase  the  paper  passed  to  the  innocent 
indorser  is  not  the  deed  of  the  accommodation  makers.    Noth- 
ing is  better  settled  in  the  law  of  negotiable  paper  than  that 
those  defences  which  go  to  the  very  inception  and  validity  of 
the  paper  may  always  be  set  up  against  an  innocent  holder 
of  the  paper.     Hence,  where  the  name  of  a  party  has  been 
forged  to  a  negotiable  bill  or  note,  or  where  it  has  been  exe- 
cuted without  his  authority^  it  is  utterly  void  as  against  him  in 
the  hands  of  an  innocent  holder  or  indorsee.     The  same  rule 
must  undoubtedly  hold  as  to  any  material  alteration  made 
after  its  execution  or  indorsement,  when  it  is  sought  to  enforce , 
the    paper  against  the   maker  or  indorser.      Suppose  the 
bolder  of  a  note  for  one  thousand  dollars  should  change  it  to 
two  thousand  dollars,  and  then  indorse  it  before  due  for  value, 
eoold  the  maker  be  made  liable  upon  it?    Would  such  an 
instmznent  be  the  deed  or  contract* of  the  maker?    Would 
the  holder  have  any  authority  whatever  to  bind  the  maker  by 
indorsixig  it  over  for  value  ? 

Bui  is  insisted  that,  even  setting  aside  the  note  as  utterly 
nail  and  void,  this  suit  can  be  maintained  upon  the  mortgage 
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alone;  ifbat  Mrs.  Werges  ondeniably  exeoated  the  mortgage, 
and  her  genuine  signature  to  it-;  that  the  real  consideration 
of  the  mortgage  was  the  debt  of  $6,000  due  from  the  firm  of 
Werges  &  Kreoger^to  the  complainant;  that  the  note  was  at 
most  but  evidence  of  thai  debt;  and  that  the  real  purpose  and 
intention  of  Mrs.  Werges  in  giving  the  mortgage  was  to 
secure  the  debt.  Hence,  it  is  argued  that  the  provision  of  the 
.  mortgage,  that  it  should  stand  as  a  security  for  the  payment 
of  the  note  of  Gasper  A.  Werges  to  E.  H.  Ereuger,  was  more 
a  matter  of  form  than  substance,  and  that  it  can  be  no  wrong 
to  Mrs.  Werges  to  compel  payment  by  the  sale  of  her  prop- 
erty of  the  very  debt  that  she  purposely  pledged  it  to  pay. 

It  will  Ife  seen  that  this  argument  is  exceedingly  ingenious 
and  plausible.    It  is,  however,  in  my  judgment,  untenable. 

Mrs.  Werges  saw  fit  to  pledge  her  land  by  mortgage  to  pay 
a  note  executed  by  her  husband  to  Ereuger.  Non  constat 
that  she  would  have  mortgaged  her  property  in  any  other 
form.  If  she  had  been  asked  to  give  a  mortgage  to  secure 
the  debt  of  the  firm  of  Kreuger  &  Werges  to  the  plaintiff,  she 
might,  for  aught  we  know,  have  refused.  Parties  may  con- 
tract in  a  certain  form,  and  they  have  a  right  to  do  so.  The 
law  cannot  change  their  contract,  and  hold  them  to  the  sub- 
stance of  it  in  a  wholly  different  form. 

The  debt  in  this  case  was  not  Mrs.  Werges'.  The  consid- 
eratioQ  did  not  move  to  her.  Her  property  is  bound  for  it 
only  by  virtue  of  her  express  contract.  She  cannot  be  made 
liable  on  the  ground  that  she  received  the  consideration,  and 
therefore  that,  irrespective  of  the  written  evidence,  she  is 
bound  to  pay  the  debt.  Bhe  can  be  made  liable  for  the  debt 
only  in  pursuance  of  the  terms  of  her  written  contract,  and 
not  otherwise.  In  order  to  have  fixed  her  liability,  or  rather 
that  of  her  property,  it  would  have  been  necessary,  as  the 
contract  was  actually  made  for  Mersman,  to  present  the 
note  to  Gasper  Werges, 'the  maker,  and  protest  it  for  non- 
payment. Setting  asi^e  the  note  as  a  part  of  the  contract, 
and  proceeding  directly  upon  the  mortgage,  no  demand, 
notice,  or  protest  was  necessary.  In  a  word,  by  treating  the 
note  as  a  nullity,  and  proceeding  directly  on  th«  mortgage,  a 
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collateral  and  conditional  liability  would  be  changed  into  a 
direct  and  absolute  liability. 

Again,  as  the  contract  was,  in  fact,  made,  Mrs.  Werges  was 
a  surety  for  her  husband.  She  pledged  her  property,  without 
oonsideration  to  her,  for  his  debt.  If  we  set  aside  and  disre- 
gard the  note,  and  proceed  upon  the  debt  and  mortgage  di- 
rectly, she  becomes  ^  joint  debtor  with  her  husband  upon  the 
face  of  the  contract  of  mortgage.  She  is  a  joint  obligor  with 
her  husband,  and  in  order  to  entitle  herself  to  any  of  the 
rights  of  a  surety  she  mnst  resort  to  parol  evidence,  showing 
her  true  relation  to  the  debt.  In  a  word,  by  setting  aside  the 
note,  to  which  the  mortgage  was  a  mere  incident,  and  treat- 
ing the  mortgage  as  the  evidence  of  indebtedness,  we  change 
the  position  of  Mrs.  Werges  upon  the  face  of  the  written  con- 
tract from  that  of  a  surety,  which  she  was,  to  that  of  a  princi- 
pal debtor,  which  she  was  not.  Again,  the  debt  was,  in  fact, 
not  that  of  her  husband  individually.  It  was  the  debt  of 
the  firm.  By  charging  her  directly  upon  the  mortgage,  mak- 
ing the  debt,  not  the  note,  the  basis  of  her  liability,  she 
becomes  the  surety  not  of  her  husband,  which  she  in  fact  was, 
but  the  surety  of  the  firm  of  Ereuger  &  Werges,  which  she  in 
truth  was  not. 

Liastly,  if  we  reject  the  note  and  count  exclusively  upon  the 
mortgage,  the  jurisdiction  here  clearly  fails.  The  mortgage 
was  not  a  negotiable  instrument;  it  was  given  to  Ereuger  in 
his  name,  and  by  him  assigned  by  delivery  to  the  complain- 
ant. Kreuger  could  not  have  sued  these  defendants  in  this 
eoort  upon  the  mortgage,  being  himself  a  citizen  of  Iowa. 
Tfaerefore,  his  assignee,  the  complainant,  cannot  maintain  an 
action  here.  The  complainant  is  clearly  within  the  prohibi- 
tion of  the  judicial  ■  act,  and-  the  ameddatory  act  of  1875. 
See  Sheldon  v.  SeU,  8  How.  441, 449. 
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Jones  v.  Milleb. 
{dreuit  Court,  D.  Ndyraika.    ,  1880.) 

1.  tmoBsoB — Rbcobd  or  Fobmbk  Suit — Idbntitt  of  Coktrovbbst.— 
Where  the  question  in  controversy  relates  to  the  identity  of  certaio 
land,  record  evidence  is  admissible  to  show  that  tlie  same  controversy 
has  been  litigated  between  the  defendant  and  the  plaintiS's  grantor, 
and  determined  by  the  state  court. 

3.  Same— Obastob  and  Gbantbb— Abtbrsb  PoasBsaioR.— The  adverse 
holding  of  a  grantor  who  has  given  a  warranty  deed,  must  be  estab- 
lished by  clear  and  undoubted  testimony,  showing  a  change  in  the 
relations  of  the  parties  towards  the  land. 

In  Equity. 

John  D.  Howe  and  Geo.  W.  Ambrose,  for  complainant. 

E.  Wakeley,  for  defendant. 

MoCbaby,  G.  J.  This  ia  a  bill  to  quiet  title  to  a  tract  of 
land  in  the  city  of  Omaha,  known  as  part  of  block  172|^  in 
the  Omaha  City  Company's  survey.  This  survey  was  made 
prior  to  the  time  when  the  title  of  the  United  States  was 
extinguished.  The  government  title,  however,  subsequently 
vested  in  one  John  A.  Horbach,  who  made  several  deeds, 
describing  the  land  conveyed  by  reference  to  said  plat.  It 
appears  that  lots  were  bought  and  sold  during  a  considerable 
period  of  time  by  reference  thereto,  and  that  the  plat  was 
published  and  well  known  in  the  community.  The  principal 
question  in  dispute  here  is  as  to  whether  the  land  now  in 
controversy  is  identical  with  said  block  172}.  Both  parties 
claim  under  Horbach  as  a  common  source  of  title,  and 
each  holds  a  deed  for  a  tract  of  land  coming  from  him 
through  several  mesne  conveyances.  On  the  sixteenth  of  Jan- 
uary, 1858,  Horbachlionveyed  by  warranty  deed,  to  one  Moffat, 
eight  lots  in  said  block  172^^ ;  in  February,  1858,  Moffat  con- 
veyed the  same  by  the  same  description  to  B.  F.  Allen;  and 
in  March,  1876,  Allen  conveyed  to  defendant.  Miller.  In 
1872  Horbach  conveyed  the  land  now  in  controversy,  by  metes 
and  bounds,  without  reference  to  the  plat,  to  one  Griffith,  who 
in  August,  1873,  conveyed  to  plaintiff. 

The  case  turns  upon  a  question  of  fact,  to-wit:  whether 
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block  172|  is  within. the  tract  conveyed  to  the  plaintiff. 
If  BO,  defendant  has  the  earlier  deed  and  the  better  title. 
There  is  nothing  on  the  face  of  the  plat  to  fix  definitely  its 
precise  location;  and  great  difficulty  i^  experienced  now  in 
determining  this  question,  because  of  the  obliteration  of  the 
landmarks  of  the  surrey,  and  the  absence  of  a  record  fixing 
a  starting  point  from  some  natural  or  permanent  monument, 
which  can  now  be  fixed. 

Upon  a  careful  examination  of  the  evidence  I  have  reached 
the  conclusion  that  the  initial  point  from  which  the  survey, 
teUed  upon  by  the  defendant,  was  made,  was  the  correct  one. 
The  question  is  certainly  not  one  free  from  doubt  and  diffi< 
enlty,  but  I  think  the  weight  of  evidence  supports  the  theory 
of  the  defendant.    Whatever  doubt  I  might  otherwise  have 
would  be  resolved  in  favor  of  the  defendant,  by  consideration 
of  the  fact  appearing  in  evidence  that  this  identical  contro- 
versy has  been  litigated  in  the  courts  of  Nebraska  and  de- 
cided in  favor  of  defendant.     See  Horbach  v.  Milier,  4  Neb.  31. 
It  is  true  that  Jones,  the  present  plaintiff,  was  not  a  party 
to  that  suit,  .and  is,  therefore,  not  absolutely  concluded  by 
the  judgment  therein.     But  the  record  of  the  case  is  never- 
theless admissible  as  evidence  of  the  defendant's  title  as 
against  Jones,  who  was  the  grantee  of  Horbach,  the  latter 
remaining  in  possession  at  the  time  of  the  suit.     Under  the 
circumstances  adduced  in  evidence  I  regard  that  adjudication 
as  entitled  to  great  weight  in  the  determination  of  the  ques- 
tioYi  at  issue  in  this  case.     Horbach  had  warranted  the  title, 
and  being  himself  in  possession  assumed  the  duty  of  defend- 
ing the  suit.     He  raised  the  same  questions  that  are  now  pre- 
sented, and  they  were  contested  throughout  a  protracted  and 
earnest  litigation.     It  is  not  to  be  presumed  that  Jones  was 
ignorant  of  this  litigation.    Assuming  that  he  was  the  bona 
fide  purchaser  and  the  real  owner — ^which,  however,  does  not 
appear — ^I  should  be  inclined  to  hold,  upon  all  the  evidence, 
that  Horbach  was  acting  for  him  in  taking  the  defence. 

Upon  the  question  of  the  admissibility  of  the  record  in  the 
•jectment  suit,  as  evidence  against  Jones,  see  Chirac  v.  Bein- 
eeker,  2  Pet.  613. 
v-3,no.7— 25 
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One  other  question  requires  conaidBration.  The  plaintifi 
olaims  title  by  virtue  of  an  alleged  exclusive,  adverse,  and 
notorious  possession  in  Horbach  and  his  grantees  since  1860, 
and  he  pleads  the  statute  of  limitations.  It  appears  in  evi- 
dence that  Horbach  enclosed  a  large  tract  of  land,  including 
the  premises  now  in  controversy,  and  exercised  acts  of  own- 
ership over  the  whole. 

It  does  not,  however,  in  my  judgment,  snfficiently  appear 
ihat,  as  to  the  tract  now  claimed  by  defendant,  there  was 
such  adverse  holding,  under  claim  and  color  of  title,  as  the 
law  contemplates.  Holding,  as  I  do,  that  Horbach  had  sold 
this  tract,  by  warranty  deed,  to  Griffith,  it  follows  that,  to 
give  him  the  benefit  of  the  statute  of  limitations,  I  must  be 
satisfied  that  he  held  adversely  to  his  own  grantee.  I  do  not 
say  that  in  no.  case  a  grantor,  who  has  given  a  warranty 
deed,  can  hold  adversely  to  his  grantee,  but  -I  am  clearly  of 
the  opinion  that  such  holding  must  be  established  by  clear 
and  undoubted  testimony,  showing  a  change  in  the  relations 
of  the  parties  toward  the  land.  The  evidence  here  simply 
shows  that  Horbach  enclosed  this  tract  with  other  lands  owned 
by  him,  and  the  .presumption  of  the  law  in  such  a  case  is 
that,  as  to  the  portion  which  he  had  sold  and  conveyed,  he 
was  in  possession  in  amity  with,  and  in  subservience  to,  the 
title  he  had  given. 

Where  there  is  no  claim  of  right  the  possession  cannot  be 
sdverse  to  the  tine  title.  It  follows,  from  these  considera- 
tions, thai  there  must  be  decree  for  the  defendant. 
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Kbttleton  V.  MosiZB  and  others. 
Idreuit  Court,  B.  Minnetota.    June,  1880.) 

L  JuBmHOiioir — ^Pbobatb  Court — Appointmbnt  or  Ouakduv— Coii> 
LATBKAii  Prockkdihg — Rkv.  St.  OF  MiNN.  o.  69,  f  1.— Section  1,  c.  69, 
of  the  Revised  Statutes- of  the  state  of  Minnesota,  provides  that "  the 
judge  of  probate  in  each  county,  when  It  appears  to  him  necessary  or 
convenient,  may  appoint  guardians  to  minors  and  others,  bting  itJuib- 
itant*  or  retidenU  in  the  aa/ne  county,  and  also  to  such  as  reside  out  of 
the  state  and  have  any  estate  within  the  same."  Esld,  tliat  the 
appointment  of  »  guardian  under  each  section  could  be  attacked  in  a 
collateral  proceeding,  where  it  was  shown  that  the  minor  was  not  an 
inhabitant  or  resident  of  the  county  in  which  the  Judge  of  probate 
made  such  appointment. 

2.  Von)  Deed— EQtriTABUi  Rbuef.—Qiww*,  whether  a  bill  In  equity  can 
be  filed  by  one  out  of  possession  to  set  aside  a  conveyance  made  by 
such  guardian,  and  remove  the  cloud  from  the  title  caused  by  the 
execution  and  recording  of  the  deed. 

In  Eqaity.    Demurrer  to°  Bill. 

S.  L.  Pierce,  for  plaintifiF. 

W.  J.  Hahn  and  J.  C.  McClure,  for  defendants. 

McGbabt,  G.  J.  This  is  a  snit  in  chancery,  brought  for 
the  purpose  of  setting  aside  a  guardian's  deed.  The  follow- 
ing are  the  material  facts.  Section  1,  e.  69,  Revised  ^tat- 
ntes  of  Minnesota,  provides  as  follows : 

"The  judge  of  probate  in  each  county,  when  it  appears  to 
him  necessary  or  oonv«nient,  may  appoint  guardians  to 
minors  and  others,  being  inhabitants  or  residents  in  the  same 
county,  and  also  to  such  as  reside  out  of  the  state  and  have 
any  estate  within  the  same." 

The  bill  avers  that  application  was  made  to  the  probate 
court  of  Goodhue  county,  Minnesota,  for  the  appointment  of 
a  guardian  for  Agnes  E.  Weils,  a  minor,  and  that  in  the  peti- 
tion for  such  appointment  it  was  "fraudulently  and  falsely 
stated  that  the  said  Agnes  E.  Wells  resided  in  the  county  of 
Goodhue ;  that,  in  fact,  she  did  not  then  and  never  did  reside 
m  said  county,  neither  was  she  an  inhabitant  thereof,"  but 
was  then  and  for  many  years  thereafter  a  resident  and  inhab- 
itant of  the  county  of  Bice,  in  the  state  of  Minnesota.  Upon 
said  petiti<m  a  guardian  for  said  minor  was  appointed  by  the 
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said  probate  court  of  Goodhae  connty,  and  by  virtue  of  such 
appointment  the  guardian  proceeded  to  sell  and  convey  cer- 
tain real  estate  of  the  said  minor.  The  bill  is  filed  to  set  aside 
this  conveyance  upon  the  ground  that  the  appointment  of 
the  guardian  was  absolutely  void,  and  also  to  remove  the 
cloud  from  the  complainant's  title  caused  by  the  execution 
and  recording  of  the  guardian's  deed. 

The  demurrer  raises  the  question  whether  the  proceedings 
of  the  probate  court,  upon  the  petition  for  the  appointment 
of  a  guardian  for  said  minor,  amount  to  an  adjudication 
which  cannot  be  attacked  in  a  collateral  proceeding.  It  is 
said  that  the  probate  court  of  Goodhue  county  had  jurisdic- 
tion to  entertain  the  application,  and  to  decide  the  question 
of  fact  as  to  the  residence  of  the  minor,  and  that,  having 
decided  that  question,  and  made  the  appointment,  its  judg- 
ment is  conclusive  upon  the  minor  and  all  persons  claiming 
under  her.  The  petition,  it  is  said,  stated  the  necessary 
jurisdictional  facts,  and  the  probate  court  conclusively  passed 
upon  them  when  it  made  the  appointment.  The  rule  of  law 
upon  this  subject  is  familiar.  An  erroneous  act  or  judgment, 
by  a  court  having  jurisdiction  of  the  subject-matter  and  of 
the  parties,  can  be  reviewed  and  corrected  only  by  a  tribunal 
having  appellate  jurisdiction.  When  brought  in  question 
collaterally  or  incidentally,  it  is  to  be  regarded  as  conclusive 
upon  all  parties  to  it,  as  well  as  upon  their  privies.  On  the 
other  hand,  the  act  or  judgment  of  a  tribunal  having  no  cog- 
nizance of  the  subject-matter  is  absolutely  null  and  void,  and 
may  be  impeached  in  any  court,  either  directly  or  collaterally. 

Within  which  definition  does  the  present  case  fall  ?  There 
hi  often  great  difficulty  in  drawing  the  precise  line  of  distinc- 
tion between  such  acts  as  are  void  and  such  as  are  voidable 
only ;  but  the  line  exists,  and  we  must  locate  it  as  best  we 
can.  Perhaps  the  safest  guide  in  determining  the  question, 
so  far  as  the  present  case  is  concerned,  will  be  found  in  the 
opinion  of  Chief  Justice  Marshall  in  Griffith  y.  Fraeier,  8 
Cranch,  9.  In  that  case  it  appeared  that  an  administrator, 
duly  appointed  to  administer  an  estate  in  South  Carolina, 
bad  absented  himself  from  that  state,  whereupon  the  ordi- 


Digitized  by 


Google 


NBTTLBTOH  V.  ITOSIEB.  889 

nary  having  jtiriBdiotion  in  sach  matters  appointed  another 
administrator.  A  jndgment  was  obtained  against  the  latter, 
upon  whioh  execution  was  issned,  and  a  sale  of  real  estate 
had.  Everything  was  regular  except  the  appointment  of  the 
second  administrator.  The  sale  was  attacked  collaterally, 
and  upon  the  gronnd  that  the  second  appointment  was  void. 
Id  delivering  the  opinion  of  the  court  Chief  Justice  Marshall 
stated  the  guiding  principle  in  such  cases  as  follows :  "If, 
under  any  circumstances,  the  ordinary  could  grant  adminis- 
tration during  the  absence  of  an  executor  who  has  made  pro< 
bate  of  the  will,  and  legally  competent  to  act,  then  he  would 
have  jurisdiction  of  the  subject,  and  would  judge  of  these  cir- 
cnmstances;  but  if,  in  no  possible  state  of  things,  he  could 
grant  such  administration,  it  would  be  difficult  to  conceive 
how  he  can  have  jurisdiction."    Page  26. 

Most,  if  not  all,  the  numerous  cases  in  the  books  upon  the 

subject  will,  upon  examination,  be  found  to  hannonize  with 

this  general  rule.    The  cases  are  very  numerous  in  which  it 

has  been  held  that  an  adjudication,  however  erroneous,  and 

even  contrary  to  fact,  cannot  be  collaterally  attacked;  but 

they  are  all  cases  in  whioh  the  court  had  possession  of  the 

subject,  and  was,  therefore,  empowered  to  deal  mth  and 

decide  aU  questions  arising.    In  such  oases  the  court  has 

power  over  the  subject-matter,   and    that  is   jurisdiction. 

Chignon's  Leueet  v.  AatoTy  2  How.  319.    On  the  other  side  of 

the  line  was  the  case  of  Shelton  v.  T\ffin,  6  How.  168,  where 

it  was  held  that  a  party  not  served,  and  whose  appearance 

was  entered  by  an  attorney  without  authority,  is  a  nullity, 

and  may  be  collaterally  impeached.     There  was  nothing  in 

the  record  to  show  the  want  of  jurisdiction,  but  the  court  held 

that  the  want  of  authority  in  the  attorney  might  be  shown  by 

parol.    It  only  remains  to  apply  this  doctrine  to  the  case  in 

hand.     The  statute  is  explicit  in  defining  and  limiting  the 

power  of  the  probate  court.    Each  probate  judge  has  power 

to  appoint  guardians — First,  of  minors  being  residents  of  the 

same  county ;  second,  of  minors  residing  out  of  the  state  and 

having  property  in  the  county. 
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Can  any  cfronmstances  be  imagined  tinder  whicli  a  probata 
jndge  can  appoint  a  guardian  for  a  minor  who  neither  resides 
in  nor  owns  property  in  the  county?  Is  not  such  an  appoint- 
ment the  act  of  a  tribunal  having  no  power  in  the  premises  ? 
The  purpose  of  the  legislature  was  to  limit  the  jurisdiction  of 
the  probate  court  to  the  oases  specified,  and  for  obvious  rea- 
sons. If  one  judge  can  make  a  valid  appointment  of  a  guard- 
ian for  a  minor  residing  in  another  county  of  the  state,  any 
other  probate  judge  in  the  state  may  do  the  same.  The 
result  might  be  great  confusion  and  conflict,  and  serious  eom- 
plications  concerning  titles.  Besides,  the  law  always  guards 
carefully  the  rights  of  infants,  and  it  is  apparent  that  the 
strict  enforcement  of  the  statute  is  necessary  to  this  end.  I 
regard  the  statute,  therefore,  as  not  merely  directory;  it  ia 
imperative,  and  the  residence  of  the  minor  within  the  county 
was,  in  the  case  under  consideration,  the  fact  upon  the  exist- 
ence of  which  the  power  of  appointment  depended.  It  ia  not 
sufficient,  in  such  a  case,  that  the  fact  be  alleged;  it  must 
exist.  The  power  of  the  probate  judge  to  appoint  guardians 
is  statutory,  and  limited  to  the  oonnty.  Weston  v.  Weston, 
14  Johns.  427 ;  Sherman  v.  Ballou,  8  Cow.  804. 

It  is  conceded  that  the  appointment  of  an  administrator  of 
the  estate  of  a  person  not  dead  would  be  void  notwithstand- 
ing an  allegation  of  his  death.  I  think  the  appointment  of  a 
guardian  for  a  minor  whose  person  and  estate  are  both  be- 
yond the  jurisdiction  of  the  court  is  equally  void,  notwith- 
standing the  allegation  that  the  minor  is  within  the  jurisdic- 
tion. 

The  defendant  further  insists  that  if  the  guardian's  ap- 
pointment, and  the  sale  and  deed,  are  all  void,  the  plaintiff 
has  an  adequate  remedy  at  law  in  an  action  of  ejectment, 
and  therefore  cannot  resort  to  a  court  of  equity  for  relief. 
This  question  did  not  receive  much  attention  at  the  hearing, 
and  I  am  not  disposed  at  present  to  pass  upon  it. 

Whether  the  bill  presents  a  case  in  which  a  party  not  in 
possession  has  a  right  to  resort  to  eqnity  to  remove  a  cloud 
upon  title,  or  to  cancel  and  set. aside  a  void  deed  whioh  has 
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been  placed  on  record,  is  an  important  qnestion.     Stoiy's  Eq. 
Jar.  §  700,  and  cases  cited  in  note  a,  (11th  Ed.) 

Gonnsel  will  be  heard  farther  upon  this  qnestion  at  the 
next  term. 


Wilson,  Assignee^  v.  National  Bane  or  Bolla. 

{Orreuit  Oowt,  W.  D.  JBnouH.    July  28,  1680.) 

L  Bakkrottcy— Skt-Off— UsuBT— Ret.  St.  f  6073.— Section  5073  of  the 
Revised  Statutes,  relating  to  set-offs  in  bankruptcy  proceedings,  pro- 
vides that  "in  all  cases  of  mutual  debts  or  mutual  credits  between 
the  parties  the  account  between  shall  be  stated,  and  one  debt  set  ofE 
ifiainst  the  other,  and  the  balance  only  shall  be  allowed  or  paid ;  but 
no  set-off  shall  be  allowed  in  favor  of  any  debtors  to  the  bankrupt  of 
a  claim  in  its  nature  not  provable  against  the  estate,  or  of  ^alm  pur- 
chased  by  or  transferred  to  him  after  the  filing  of  the  petition.  EM, 
that  under  this  section  a  judgment  obtained  by  an  assignee  in  bank- 
ruptcy, for  a  penalty  incurred  by  the  violation  of  a  state  statute 
against  usury,  could  not  be  set-off  against  a  claim  of  the  judgment 
debtor  against  the  bankrupt  estat& 

1  Samk— JmuBDicrnoN  of  CiRoarr  Coitbt— Bill  of  Rbtibw— Bky.  Bt. 
i  4986.— Under  section  4986  of  the  Revised  Statutes  the  circuit  court 
has  jurisdiction  of  a  bill  to  set  aside  an  order  of  the  district  court 
directing  such  offset  to  be  made. 

Bill  of  Beview. 

B.  B.  King$baty,  for  plaintiff. 

L.  F.  Parker,  for  defendant. 

MoCbaby,  C.  J.  This  is  a  case  growing  out  of  proceedings 
in  the  district  court  in  the  matter  of  William  James,  bank- 
rapt.  The  defendant  was  a  creditor  of  said  bankrupt,  and 
proved  its  claim,  which  was  upon  a  promissory  note  amount, 
ing,  with  interest,  to  $5,000.  The  note  was  seonred  by  mort- 
gage, bat  after  ezhansting  the  security  there  remained  a  bal- 
ance doe  against  the  bankrupt's  estate  of  $2,803.  The  said 
note  was  osorioiis,  and  the  assignee  of  said  bankrupt,  the 
present  plaintiff,  r§covered  judgment  against  the  defendant 
for  the  statutory  penalty  for  violating  the  usury  law  of  Mis- 
loaii  in  the  sam  of  |620.   This  judgment  was  recovered  some- 
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time  after  the  oommenoement  of  the  bankraptoy  proceedings. 
Thei«apon  the  defendant  petitioned  the  district  court  for  an 
order  directing  that  the  said  sam  of  $620,  the  amount  of 
said  judgment,  he  applied  as  a  credit  or  offset  upon  its  claims 
<;.gaizkst  the  estate.  The  district  court  granted  the  prayer  of 
tiefendant's  petition,  and  ordered  the  offset  to  be  made  accord- 
ingly. The  present  bill  is  brought  to  set  aside  this  order  as 
erroneous. 

1.  I  atn  of  opinion  that  this  proceeding  is  properly  insti- 
tuted under  the  provisions  of  section  4986  of  the  Revised 
Statutes  of  the  United  States,  which  gives  to  the  circuit  court 
general  superintendence  and  jurisdiction  of  all  cases  and 
questions  arising  in  the  district  court  when  sitting  as  a  court 
in  bankruptcy. 

2.  The  case  upon  the  merits  must  turn  upon  the  construc- 
tion of  section  5078  of  the  Revised  Statutes,  which  is  as  fol- 
lows: 

"Section  5073.  In  all  cases  of  mutual  debts  or  mutual 
credits  between  the  parties  the  account  between  them  shall  be 
stated,  and  one  debt  set  off  against  the  other,  and  the  bal- 
ance only  shall  be  allowed  or  paid;  but  no  set-off  shall  be 
allowed  in  favor  of  any  debtor  to  the  bankrupt  of  a  claim  in 
its  nature  not  provable  against  the  estate,  or  of  a  claim  pur- 
chased by  or  transferred  to  him  after  the  filing  of  the  peti- 
tion." 

The  defendant  bank  held  an  unsecured  claim,  duly  proved, 
against  the  estate  of  the  bankrupt,  and  the  asssignee  of  the 
bankrupt  held  a  judgment  against  the  defendant  bank  for 
$620,  for  penalty  incurred  by  the  violation  of  the  statute 
against  usury.  Were  these  "mutual  debts"  within  the  mean- 
ing of  the  statute  ?  In  order  to  make  a  proper  case  for  set-off, 
under  the  statute,  the  debts  must  be  mutual ;  must  be  in  the 
same  right.  Saicyer  v.  Hoag,  17  Wall.  610,  622.  If  it  be  con- 
ceded that  a  judgment  for  this  penalty,  recovered  by  the  bank- 
rupt before  his  bankruptcy,  would  have  been  a  debt,  within 
the  meaning  of  the  statute,  which  coul^  have  been  set  off 
against  the  balance  due  on  the  bank's  claim,  does  it  follow 
that  a  judgment  obtained  by  the  assignee  after  the  bankruptcy 
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must  be  regarded  in  the  same  light  ?  It  is  very  clear  that  a 
liability  for  violation  of  a  penal  statute  is  not  a  debt,  within 
the  terms  of  the  law,  and  that  is  all  the  olaim  there  was  in 
favor  of  the  banknipt  at  the  time  of  the  adjudication  in  bank- 
raptcy.  As  between  the  assignee  and  the  bank  is  there  such 
mutuality  as  the  law  requires  ?  Are  there  two  debts  in  the 
same  right  ?  The  assignee  sues  on  behalf  of  all  the  creditors, 
and  the  judgment  recovered  by  him  is  assets  in  his  hands  for 
the  payment,  pro  rata,  of  aU  the  debts  of  the  estate.  The 
affairs  of  the  bankrupt  must  be  settled  as  of  the  date  of  his 
bankruptcy.  If  there  was  no  right  of  set-off  at  that  date 
there  was  none  afterwards. 

I  am  of  the  opinion  that  the  "motnal  debts"  and  "mutual 
credits"  which  may  be  set  off  under  the  act  are  such  as  ex- 
isted at  the  time  that  the  bankruptcy  proceedings  were  com- 
menced.   It  is  expressly  declared,  in  the  section  above  quoted, 
that  "no  offset  shall  be  allowed  of  a  claim  in  its  nature  not 
provable  against  the  estate."    What  claims  are  provable? 
This  question  is  answered  by  the  statute:    "All  debts  due 
and  payable  from  the  bankrupt  at  the  time  of  the  commence- 
ment of  the  proceedings  in  bankruptcy     *     •     •     may  fee 
proved  against  the  estate  of  the  bankrupt."    Eev.'St.  §  5067. 
And  the  same  rule  governs  in  determining  what  are  assets 
of  the  bankrupt.     These  include  "all  the  estate,  real  and  per- 
sonal, of  the  petitioner;  all  debts  due  him,  or  any  person  for 
bis  use;  all  his  rights  of  action  for  property  or  estate;"  and 
"any  cause  of  action  which  he  has  against  any  person  aris- 
ing from  contract,"  etc.;  but  do  not  include  any  cause  of 
action  founded  in  tort.     The  "mutual  debts,"  then,  to  which 
the  statnte  refers,  are  debts  in  favor  of  and  against  the  bank- 
rupt at  the  time  of  commencement  of  proceedings  in  bank- 
ruptcy.    The  judgment  in  question  does  not  'come  within  this 
definition.   To  hold  otherwise,  would,  as  it  seems  to  me,  amount 
to  a  practical  discharge  of  the  bank  from  its  liability  for  a 
violation  of  the  usury  law.     Its  claim  against  the  bankrupt's 
estate  is  certainly  not  worth  its  face,  and  probably  worth  lit- 
tle or  nothing.    Let  us  suppose  a  case  where  the  assets  are 
exhausted,  and  the  estate  is  worthless.    If  such  is  not  the 


Digitized  by 


Google 


894  rEDEBAIi   BBPOBTBB. 

fact  in  this  case,  it  may  be  in  the  next  one,  and  so  the  illnS' 
tration  \rill  serre  to  test  the  oorrectness  of  the  oonstraction 
contended  for.  In  such  a  case  we  should  be  called  upon  to 
order  that  the  party  guilty  of  usury,  and  liable  for  a  penalty 
therefor,  should  relieve  himself  from  such  liability  by  credit- 
ing the  amount  of  the  penalty  upon  a  worthless  claim  against 
a  bankrupt  estate.  That  would  be  to  defeat  the  evident  pur- 
pose of  the  law.  I  am  of  the  opinion  that  the  bank  must 
pay  the  judgment  obtained  by  the  plaintiff  as  assignee.  Its 
share  of  the  proceeds  of  the  judgment  will  go  to  the  satisfac- 
tion of  its  claim,  but  no  more.  The  money,  when  collected, 
must  be  distributed  pro  rata  among  creditors. 

The  demurrer  to  the  bill  is  overruled,  and  if  the  defendant 
stands  upon  its  demurrer  there  will  be  decree  for  plaintiff, 
reversing  the  order  of  the  district  court,  and  directing  pro- 
ceedings in  accordance  with  this  opinion. 


PiiATT,  Assignee,  v.  Fbestok  and  others. 

(DMriet  Oowrt,  B.  D.  JS«u  Fork.    July  26, 1880.)     . 

1.  Chattei.  Mortgage— Fimno — Bahkbtjptot.— The  failure  to  file  a 
chattel  mortgage  parBuant  to  the  statnte  of  the  state  of  New  YoA 
does  not,  per  le,  avoid  the  mortgage  in  favor  of  an  assignee  in  bank- 
ruptcy. 
Stewart  v.  Piatt,  19  N.  B.  R.  347. 

In  Equity. 

A.  Blumeruhiel,  for  complainant. 

B.  F.  Tracy  and  Henry  Brodhead,  for  defendant  Preston. 
F.  W.  AngeU,  for  defendant  Weinfeld. 

Choatb,  D.  J.  This  is  a  bill  in  equity,  brought  by  the  assignee 
in  bankruptcy  of  one  Neumann,  against  William  J.  Preston, 
Montz  Weinfeld,  and  Anthony  J.  Diekelman,  to  set  aside,  as 
fraudulent  against  the  creditors  of  the  bankrupt,  a  chattel 
mortgage  given  to  the  defendant  Preston,  a  lease  to  the  defend- 
dant  Weinfeld,  and  a  general  assignment  made  to  the  defend- 
ant Diekelman,  aU  of  whieh  are  alleged  to  have  been  made 
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and  executed  in  pursuance  of  a  common  fraudulent  purpose, 
and  as  parts  of  a  single  scheme  to  defraud,  hinder,  and  delay 
creditors.  The  defendants  Preston  and  Weinfeld  appeared 
and  defended  upon  the  merits.  Diekelman  died,  after  appear- 
ing to  resist  an  application  for  an  injunction,  and  the  suit  has 
been  reeved  against  his  administrator,  who,  on  the  fifth  day 
of  August,  1879,  appeared  in  the  cause  by  his  solicitor,  but 
DO  answer  has  been  put  in  for  him,  nor  has  any  order  been 
entered  taking  the  bill,  ■pro  confesto,  as  against  him.  Upon 
the  issues  raised  by  the  answer  of  Preston  and  Weinfeld,  which 
deny  all  the  allegations  of  fraud  contained  in  the  bill,  the 
proofs  have  been  taken,  and  the  cause  has  been  heard  on  the 
pleadings  and  proofs. 

The  supreme  court  of  the  Unitei^  States,  in  the  case  of 
Steward  v.  Piatt,  19  N.  B.  R.  847,  having  decided  that  the 
failure  to  file  a  chattel  mortgage  pursuant  to  the  statute  of 
the  state  of  New  Tork  does  not,  per  se,  avoid  the  mortgage 
in  favor  of  an  assignee  in  bankruptcy,  there  is  no  question  to 
be  determined,  under  the  answer  of  the  defendant  Preston, 
except  whether  the  mortgage  was,  in  its  inception,  fraudulent 
in  fact  as  against  creditors.    The  opinion  expressed  when 
the  case  was  before  the  court  upon  an  application  for  an  in- 
junction pendente  lite,  that  the  proofs  then  produced  would  not 
justify  a  finding  that  "the  mortgage  was  not,  in  its  inception, 
made  in  good  faith,  otherwise  than  as  it  may  have  been  in- 
tended to  keep  it  secret  as  regards  creditors,"  is  fully  con- 
firmed by  the  proofs  now  taken;  and  I  am  entirely  satisfied 
that  the  mortgage  was  given  and  received  in  good  faith,  as 
security  for  an  existing  debt,  and  for  future  advances,  with- 
out any  purpose  or  intention  of  delaying,  hindering,  or  de- 
fraading  creditors,  and  not  in  contemplation  of  bankruptcy 
on  the  part  of  the  mortgagor,  and  that  the  omission  to  file  the 
same  was  not  with  any  such  fraudulent  purpose  or  intention, 
or  for  the  purpose  of  keeping  it  secret  from  creditors,  but  be- 
canse    the  mortgagee  was  advised  that  it  was  unnecessary 
to  file  it  if  he  had,  as  in  fact  he  had,  confidence  in  the  per- 
sonal integrity  of  the  mortgagor. 
In  respect  to  the  lease  executed  by  the  bankrupt  to  the 
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defendant  Weinfeld,  the  proof  now  is  that  the  rent  reserved 
-was  a  full  and  adequate  rent  for  the  use  of  the  premises. 
Previous  to  its  execution  Weinfeld  had  become  the  purchaser 
of  the  machinery  and  chattels  connected  with  the  brewery, 
under  the  sale  to  enforce  the  chattel  mortgage.  The  proof  is 
that  the  negotiations  between  the  bankrupt  and  Weinfeld  for 
the  making  of  the  lease  were  all  subsequent  to  this  purchase. 
There  was  no  fraud  in  making  it,  ntit  any  injury  done  or 
intended  towards  creditors.  Weinfeld's  only  object  in  taking 
the  lease  was  to  make  an  economical  use  of  the  property  he 
had  on  the  premises. 

These  ooucloaions  necessarily  dispose  of  the  bill  as  against 
Preston  and  Weinfeld.  There  is  an  entire  failure  to  prove 
as  against  them  the  frayd  alleged,  which  is  the  basis  of  the 
suit.  The  suspicious  circumstances  shown  upon  the  motion 
for  an  injunction  have  been  explained,  or  have  become  imma- 
terial, upon  the  case  now  made  by  the  testimony.  Bee  19  N. 
B.  B.  241. 

If,  as  claimed  by  the  complainant,  Weinfeld  removed  and 
sold  certain  beer  from  the  brewery,  which,  under  the  contract 
between  Preston  and  the  bankrupt,  referred  to  in  the  chattel 
mortgage,  did  not  belong  to  Weinfeld,  as  the  purchaser  of 
the  chattel  mortgage  and  assignee  of  the  contract,  but  to  the 
bankrupt's  estate,  the  complainant's  remedy  is  not  by  this 
suit  in  equity.  Whatever  trespass  Weinfeld  may  have  com- 
mitted in  this  respect  appears  to  have  been  actuated,  not  by 
a  fraudulent  purpose  in  respect  to  creditors,  but  by  a  misap- 
prehension as  to  his  own  title.  It  is  not  intended  to  be  inti- 
mated that  Weinfeld  had  not  a  perfect  right,  as  assignee  of 
Preston's  beer  contract,  to  take  and  sell  all  the  beer  on  the 
premises ;  but  that  question  does  not  arise  in  this  suit,  and  is 
not  passed  upon. 

The  bill  must,  therefore,  be  dismissed  as  against  Pres- 
ton and  Weinfeld,  with  costs.  As  to  the  administrator  of 
Diekelman,  no  decree  can  be  made  in  the  present  state  of  the 
record,  and  the  bill,  as  to  him,  is  retained  for  further  pro- 
ceedings. 

Decree  accordingly. 
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DOUQHBBTT    V.  ThE    StEAHKB   F&AMCONU,  flto. 
{Diariet  Court,  3.  D.  New  York.    July  27, 1880.) 

1.  CiOLUBiOK— Nbooe-isekck— Tee.— A  tug  having  a  steamer  on  her  port 

hand,  go  that  if  they  both  kept  on  they  would  paes  at  a  safe  distance, 
at  flood  tide,  at  a  point  where  the  peculiarities  of  navigation  niad6  it 
difficult  to  pass  each  other  at  that  time,  has  no  right,  at  the  distance 
of  a  quarter  of  a  mile  or  less,  to  attempt  to  cross  the  bow  of  the 
steamer,  without  receiving  a  concurring  signal  in  reply  to  her  two 
whistles,  indicatfng  a  change  of  course. 

2.  Sake — 8ahe — Stkambb. — It  was  negligence  upon  the  part  of  the 

steamer  not  to  have  noticed  the  whistles  of  the  tug. 

8.  Same— Sake— BuBDEN  of  Proof. — Where  a  vessel  has  violated  a 
known  rule  of  nayigation,  and  that  violation  of  duty  may  have  con- 
tributed to  the  disaster^  the  burden  is  on  her  to  prove  that  the  fault 
did  not  contribute  to  the  collision. 

4.  Same— Sauk— IKNOCEKT  THnts  Fastt.— In  such  case  an  innocent 
third  party  has  the  right  to  recover  his  damages  against  either  of  the 
offending  vessels,  however  unequal  their  respective  faults  may  have 
been. 

The  Aaa$,  93  V.B.  30%. 

E.  D.  McCarthy,  for  libellant. 

W.  R.  Beebe  and  F.  A.  Wikox,  for  claimant. 

Choate,  D.  3.  This  is  a  libel  by  the  owner  of  the  barge 
Hope,  to  recover  for  the  loss  of  the  barge  and  her  cargo  of 
coal.  She  -was  in  tow  of  the  steam-tug  George  L.  Merkle,  on 
a  voyage  from  Jersey  City  to  Port  Chester,  on  the  twenty- 
sixth  day  of  November,  1878.  She  was  lashed  to  the  port 
side  of  the  tug.  Off  Ward's  island,  in  the  East  river,  be- 
tween 6  and  6 :  30  o'clock  in  the  morning,  and  about  SOO  feet 
Arom  the  shore,  the  tug  and  tow  came  into  collision  with  the 
steamer  Franconia,  a  propeller  belonging  to  the  Maine  Steam- 
ship Company.  From  the  effects  of  the  collision  the  tug  and 
tow  soon  after  sunk,  and  became  a  total  loss.  This  libel  was 
filed  against  both  the  Franconia  and  the  tug,  charging  each 
with  negligence,  which  caused  or  contributed  to  the  col- 
lision. The  monition,  however,  was  not  served  upon  the  tug, 
and  the  suit  is  prosecuted  against  the  steamer  alone. 
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The  morning  was  clear  and  cold,  and  at  the  time  of  the  colli' 
sion  it  was  still  dnsk — not  light  enough  to  take  down  the  ves- 
sera  lights.  The  Franconia  was  coming  from  the  eastward,  on 
her  vojage  to  New  York,  by  way  of  Long  Island  somid.  She 
passed  on  the  west  side  of  the  buoy  in  the  channel,  off 
Sanken  Meadow,  and  kept  on  in  a  straight  course  down  the 
river,  drawing  a  little  nearer  to  Ward's  island  side  as  she  came 
on.  Her  master,  mate,  and  quartermaster  were  in  the  pilot- 
house, and  she  had  two  men  stationed  forward  on  the  look- 
out. The  tide  was  flood,  running  about  four  miles  an  hour. 
Her  speed  was  about  eight  knots  through  the  water.  When 
she  got  up  opposite  Ward's  island  her  lookout  and  pilot  ob- 
served the  red  light  of  the  tug  on  the  port  bow.  It  bore  from 
a  point  to  two  points  on  the  port  bow,  and  was  reported  as  a 
"red  light  on  the  port  bow."  At  thi?  time  the  steamer  was 
just  coming  up  with  a  schooner,  bound  to  the  eastward,  on  a 
course  nearly  parallel  with  that  of  the  Franconia,  and  which 
passed  the  steamer  before  the  collision.  The  schooner  was 
on  the  steamer's  starboard  hand,  between  her  and  Ward's 
island,  and  passed  at  a  distance  of  about  100  feet  from  the 
steamer.  She  had  the  wind  about  abeam,  on  the  port  side,  and 
her  booms  were  off  to  starboard,  but  she  did  not  obstruct  the 
view  of  those  on  the  steamer  down  the  river.  When  first  ob- 
served, the  vessel  bearing  the  red  light,  which  proved  to  be 
the  George  L.  Merkle,  was  somewhat  more  than  a  quarter 
of  a  mile  distant.  She  had  just  before  rounded  Negro  Point, 
and  was  headed  up  the  river  upon  a  course  about  parallel 
with  that  of  the  Franconia.  Her  master  had  been  at  the 
wheel  till  they  passed  Hallett's  Point,  but  went  into  the  cabin 
before  coming  in  sight  of  the  steamer,  leaving  a  deck  hand  at 
the  wheel.  She  had  no  lookout.  She  was  a  small  tug,  bat 
well  able  to. manage  her  tow,  and  was  going  through  the 
water  about  two  and  a  half  to  three  miles  an  hour.  When 
first  seen  from  the  steamer  she  appeared  to  be  on  a  course 
which  would  carry  her  safely  by  the  port  side  of  the  steamer, 
if  she  kept  her  course.  She  was  down  below,  or  to  the  west- 
ward of,  the  bluff  or  point  of  Ward's  island.  It  is  usual  for 
all  steamers  meeting  at  that  part  of  the  river,  on  the  flood 
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tide,  to  pass  each  other  to  the  right.  In  eoming  from  the 
eastward,  towards  Negro  Point,  the  efieci  of  the  flood  tide  ia 
more  and  more  to  set  a  vessel  towards  the  Long  Island  shoid. 
At  the  blufi  the  navigable  channel  is  abont  250  yards  wide, 
the  shore  being  bold  on  both  sides,  with  deep  water  quite  close 
to  the  shore. 

The  Franeonia,  just  before  coming  np  to  the  steamer,  star- 
boarded a  very  littiie  to  give  her  a  wider  berth.  She  then 
ported  a  little  to  come  back  to  her  former  course,  and  kept  a 
port  wheel,  but  without  any  material  change  in  her  course  up 
to  the  time  of  the  collision.  After  passing  the  schooner,  those 
in  charge  of  the  steamer  observed  what  appeared  to  them  a 
very  sudden  and  unexpected  change  in  the  course  of  the  tug. 
Her  red  light  disappeared,  and  her  green  light  appeared.  She 
was  then,  as  it  appeared  to  them,  not  more  than  500  or  600 
feet  from  the  steamer,  and  still  on  her  port  band.  She  was 
evidently  crossing  the  bows  of  the  steamer  to  pass  her  on  the 
starboard  hand.  Immediately  after  this  movement  was  ob- 
served, the  tug  garve  a  signal  of  two  whistles,  indicating  this 
purpose  on  her  part.  Thereupon  bells  were  instantly  rung 
on  the  steamer  to  slow,  stop,  and  back  at  full  speed.  The 
bells  were  promptly  obeyed,  but  the  distance  was  too  short  to 
avoid  a  collision,  and  the  tug,  keeping  on  her  sheer  to  port, 
came  in  collision  with  the  bluff  of  the  steamer's  port  bow. 
The  lines  between  the  tug  and  the  bairge  were  parted  by  the 
sudden  stopping  of  the  tug;  the  barge  shot  ahead  of  the  tug; 
the  steamer  was  nearly  or  quite.still  by  the  land.  The  tug  and 
barge  were  carried  by  the  tide  up  the  river,  the  tug  on  the 
steamer's  port  side,  and  the  barge  on  her  starboard  side. 
Both  received  injuries,  from  the  effects  of  which  they  sunk 
in  about  15  minutes. 

The  erew  of  the  tug,  and  the  man  in  charge  of  the  barge,  were 
rescued  by  a  boat  from  the  schooner.  Up  to  the  time  those 
on  the  steamer  saw  the  red  light  change  to  green,  they  had 
heard  or  observed  no  signal  from  the  tug.  Up  to  that  time 
it  is  certain  the  steamer  had  given  no  signal  to  the  tug.  The 
only  signal  the  steamer  gave  at  all  was  a  single  whistle,  upon 
receiving  the  signal  of  two  whistles  after  the  change  of  light 


Digitized  by 


Google 


400  FEDEBAL   BEFOBTKB. 

-was  seen,  It  is  claimed,  on  the  part  of  the  steamer,  that  the 
tog  gave  no  signal  previous  to  giving  these  t'wo  whistles,  -whioh 
she  heard  and  answered  jast  before  the  collision.  The  proof, 
however,  is,  I  think,  satisfactory  that  before  giving  these  two 
whistles,  and  when  the  two  vessels  were  considerably  farther 
apart,  and  jast  before  the  man  in  charge  of  the  tog  star- 
boarded his  wheel  to  oros  the  bows  of  the  steamer,  he  gave  a 
signal  of  two  whistles,  which  were  not  observed  on  board  the 
steamer,  and  to  which  the  steamer  made  no  reply.  Although 
the  five  witnesses  from  the  steamer  testify,  with  great  posi- 
tivenesB,  that  they  were  watching  the  tag,  and  heard  no  such 
signal,  it  is  positively  testified  to  by  the  man  at  the  wheel  of 
the  tag,  and  he  is  corroborated  by  three  impartial  and  intelli- 
gent witnesses  from  the  schooner,  which  was  then  a  little 
nearer  to  the  tug  than  the  steamer  was*. 

The  master  of  the  schooner  had  a  good  opportanity  to  ob- 
serve the  tog.  He  noticed  her  when  she  blew  the  first  two 
whistles.  He  observed  that  she  immediately  began  to  change 
her  coarse  and  draw  in  towards  the  Ward's  island  shore.  He 
observed  that  the  steamer  did  not  reply.  The  distance  between 
the  steamer  and  the  tug,  when  this  first  signal  was  given,  can- 
not be  determined  with  certainty.  The  testimony  on  that 
point  is  conflicting.  I  think  the  weight  of  the  testimony  is 
that  they  were  from  an  eighth  to  a  quarter  of  a  mile  apart. 
It  appears  to  have  been  about  the  time  or  very  soon  after  the 
red  light  was  seen  from  the  steamer,  and  just  about  the  time 
the  steamer  was  lapping  the  schooner. 

It  is  objected  by  the  learned  counsel  for  the  steamer  that 
the  change  of  course  on  the  part  of  the  tug  cannot  have  been 
when  the  vessels  were  so  far  apart;  and  it  is  thought  to  be 
demonstrated  that  this  is  so,  because  the  coarse  of  the  tug 
was  only  about  150  feet  on  the  port  hand  of  the  coarse  of  the 
steamer,  and,  although  the  tug  kept  on  her  starboard  wheel 
all  the  time,  after  changing,  she  made  only  jast  distance 
enough  to  port  to  come  up  to  the  line  the  steamer  was  on  be- 
fore the  collision.  Hence  it  is  argued  that  she  can  have  ran 
only  a  very  short  distance  under  her  starboard  wheel.  The 
demonstration,  however,  fails  for  want  of  certainty  in  the  el«> 
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ments  of  the  problem,  and  the  argtunent  OTerlooks,  as  ii 
seemB  to  me,  some  important  facts.  The  vessels  were  ap- 
proaching each  other  at  the  rate  of  a  quarter  of  a  mile — 1,320 
feet — ^in  a  minate  and  a  qnarter.  The  tng  changed  her  ooorse 
at  least  foar  points.  Of  coarse,  the  change  would'  be  verj 
gradnal  at  first,  especially  with  the  tow  she  had.  The  dis> 
tance  between  their  respective  coorses  is  not  certainly  known.. 
It  is  a  mere  jodgment  of  the  witnesses,  partaking  very  much 
of  the  natnre  of  a  conjecture,  aided  by  their  recollection  or 
present  impression  of  the  bearing  of  the  red  light  on  their 
bow,  and  of  their  estimate  of  its  distance. 

The  tide  being  with  the  tug,  her  absolute  motion  was  more 
rapid  than  that  of  the  steamer  in  the  ratio  of  seven  to  five,  or 
thereabouts.  I  think  it  is  by  no  means  improbable  upon  the 
evidence,  therefore,  that  the  tug  run  770  feet,  her  proportion 
of  the  quarter  of  a  mile,  before  she  had  changed  her  course 
four  points  and  reached  the  line  of  the  steamer.  Moreover, 
the  testimony  is  strong  that  there  was  a  considerable  inter- 
val between  the  two  signals  from  the  tug ;  that  during  thai 
time  she  was  on  the  swing ;  and  I  think  this  is  confirmed  by 
the  fact  that  those  on  the  steamer  testify  distinctly  that  th» 
whistle  they  heard  was  after  the  tug  showed  them  her  green 
light.  Considering  the  short  distance  at  which  she  then  was, 
and  her  bearing,  as  testified  to  by  these  same  witnesses,  it  is- 
evident  that  the  tug  had  already  swung  under  her  starboard 
helm  a  lai^e  part  of  the  four  points  she  had  to  swing.  The 
testimony  of  the  man  in  charge  of  the  tng  as  to  distances  is,  I 
think,  particularly  unreliable.  He  makes  all  his  distances- 
very  short.  His  testimony  in  this  respect  is  controlled  and 
corrected  by  the  other  testimony. 

Upon  this  state  of  the  facts  it  is  quite  evident,  and  it  is  noi 
disputed,  that  the  tug  was  grossly  in  fault.  Having  the 
steamer  on  her  port  hand,  so  that  if  both  kept  on  they  would 
pass  at  a  safe  distance,  she  had  no  right,  at  the  short  distance 
of  a  quarter  of  a  mile  or  less,  to  attempt  to  cross  the  bow  of 
the  steamer ;  at  any  rate,  without  receiving  a  concurring  signal 
in  reply  to  her  first  two  whistles.  She  was  in  fault  in  change ' 
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ing  her  coarse  at  all  till  the  eteamer  answered  her  two 
whistles  by  two  whistles.  The  fault  was  especially  gross 
because  of  the  peculiarities  of  the  navigation  at  this  point 
making  it  difficult  for  steamers  to  pass  on  the  flood  tide  other- 
wise than  these  two  were  passing  before  the  tog  first  changed 
her  course.  She  was  also  at  fault  in  having  no  proper  pilot 
at  the  wheel  and  no  lookout. 

The  real  question  in  the  case,  however,  is  whether  the 
Eranoonia  is  not  also  chargeable  with  negligence  which 
contributed  to  produce  the  collision.  If  such  was  the  fact, 
the  libellant,  as  an  innocent  third  party,  has  the  right  to 
recover  his  damages  against  either  of  the  offending  vessels, 
however  unequal  their  respective  faults  may  have  been.  The 
Adas,  93  U.  S,  802. 

That  it  was  a  fault,  or  omission  of  proper  caution  or  dili- 
gence,  on  the  part  of  the  steamer  not  to  notice  the  first  signal 
of  the  tug,  cannot  be  doubted.  The  steam-whistle  of  the  tug 
is  shown  toi  have  been  loud  enough  to  be  distinctly  beard  a 
mile  or  more,  and  this  particular  signal  was  distinctly  heard 
on  the  schooner.  The  reason  why  it  was  not  heard  or  noticed 
on  the  steamer  is  immaterial.  Aa  suggested  by  counsel, 
those  on  the  steamer  may  have  then  been  especially  attend- 
ing to  the  schooner,  and  to  their  movements  to  pass  her 
safely.  Or  it  may  be  that,  seeing  the  tug  safely,  as  they 
thought,  on  their  port  hand,  and  having  no  >reason  to  expect 
any  other  ihovement  on  her  part  except  to  keep  her  course, 
they  expected  no  signal  and  anticipated  no  trouble  from  her, 
and  so  their  attention  was  remitted.  But  the  duty  of  keep- 
ing a  good  lookout  never  ceases,  and  her  position  relatively 
to  the  steamer  was  clearly  such  as  to  require  that  her  move- 
ments should  be  watched  and  her  signals  observed.  This 
was  not  done.  It  was  a  fault,  but  did  it  contribute  to  the 
collision  ?  Under  the  rules  of  navigation,  also,  the  tug  hav- 
ing given  a  signal  was  entitled  to  an  answer.  Her  signal 
was  a  proposition  to  the  steamer  to  pass  each  other  on  the 
starboard  hand.  The  steamer  made  no  answer.  This  was 
also  an  omission  of  a  duty  -imposed  on  the  stoamer.    Did 
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this  additional  fanlt  alone,  or  in  connection  with  the  failure 
to  notice  the  signal  at  all,  contribute  to  the  collision?    The 
atgument  for  the  steamer  is  that  it  did  not,  because  the 
steamer  did  exactly  what  she  would  have  been  bound  to  do  if 
'   she  had  heard  and  answered  the  signal  with  a  sin^e  whistle. 
It  is  argued  that  the  steamer  had  the  right  to  assume  that, 
nnless  the  signal  of  the  tug  was  answered  hj  two  whistles, 
the  tug  would  not  change  her  course ;  that  the  steamer,  un- 
less she  cooelnded  to  do  as  the  tug  desired  her  to  do,  and 
answered  with  two  whistiles,  was  bound  to  keep  her  course  as 
she  did  do;  that  she  was  not  bound  to  slow  or  stop,  while  the 
tag  was  thus  bound  to  keep  her  course.    It  seems  to  me, 
however,  that  the  principle  here  api^ies  that  where  a  vessel 
has  violated  a  known  rule  of  navigation,  and  that  violation  of 
duty  may  have  contributed  to  the  disaster,  the  burden  is  on 
her  to  prove  that  the  fanlt  did  not  contribute  to  the  collision, 
and  that  this  has  not  been  proven  in  this  case.     If  the 
steamer  had  noticed  the  signal  and  replied  to  it  with  one 
whistle,  as  she  was  bound  to  do,  if  disagreeing  with  the 
change  of  course  proposed  by  the  tug,  then  it  cannot  be  shown 
that  this  replying  signal  would  not  have  had  the  effect  upon 
those  in  charge  of  the  tug  which,  under  the  rules,  it  ought  to 
have,  even  if  they  had  already,  in  violation  of  the  rules, 
changed  her  course  without  waiting  for  a  reply  to  their  signal. 
The  duty  of  the  tug  would  then  have  been  either  to  reverse 
her  wheel  and  pass  port  to  port,  or  to  slow  and  stop  if  thai 
could  not  be  safely  done.     How  can  it  be  presumed  that  this 
would  not  have  happened  ?    And  in  either  case  the  collision 
would  probably  have  been  avoided.     But,  whether  this  is  so  or 
not,  I  think,  upon  the  testimony,  the  change  of  course  on  the 
part  of  the  tug  could  and  should  have  been  sooner  observed 
from  the  steamer.     It  was  observed  sooner  on  the  schooner. 
It  was  light  enough  for  the  hulls  of  the  vessels  to  be  made 
out,  and,  upon  the  whole  testimony,  I  think  it  is  a  proper  con- 
clnsion  that  if  a  good  lookout  had  been  kept  on  the  steamer 
not  only  would  the  signal  of  the  tug,  indicating  that  she  was 
proposing  to  pass  on  the  starboard  side  of  the  steamer,  have 
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been  heard,  biit  it  'vould  also  have  been  seen  that  she  imme- 
diately began,  upon  this  signal,  to  swing  to  port  in  a  way  to 
involve  serious  risk  of  collision  with  the  steamer  if  both  kept 
on  at  full  speed.  I  think  the  sheer  of  the  tog  ooald  and 
should  have  been  observed  seasonably  to  have  enabled  the 
steamer,  by  slowing  and  stopping,  to  have  avoided  the  collis- 
ion. The  same  inattention  or  undue  sense  of  security  which 
led  those  on  the  steamer  to  overlook  the  whistles  intended  as 
a  signal  for  them,  led  them  also  to  overlook  the  movement  of 
the  tug  to  port  till  she  was  so  close  upon  them  that  it  was  too 
late  to  avoid  the  collision  by  stopping  and  backing.  The 
proof  of  that  inattention  which  led  to  not  noticing  the  signal 
renders  very  probable  the  further  omission  to  observe  care- 
fully the  movements  of  the  tug,  and,  upon  the  whole  testi- 
mony, I  think  the  steamer  was  in  fault  in  not  sooner  observ- 
ing the  change  of  course  of  the  tug,  and  in  not  sooner  slowing 
■and  stopping  to  avoid  the  danger  produced  thereby. 

Decree  for  libellant,  with  costs,  and  a  reference  to  compute 
damages. 


Mason  o.  Thh  Steam-Tug  William  MubtauoSi 

{Dittriet  Court,  S.  D.  Neu  T<yrk.    June  17, 1880.) 

1.  NBOU0KNOB— Pn<OT  OF  Tuo.— The  pilot  of  a  tag  shows  want  of  ordU 
narjr  care  in  attempting  to  cross  the  baj  of  New  York  with  a  1>oat  in 
tow,  while  the  hatches  of  such  boat  are  uncovered,  and  the  wind  is 
blowing  from  the  west  to  the  north-west  at  the  rate  of  about  21  miles 
an  hour. 

•2.  Saub — Saks — Ccbtom. — The  existence  of  a  custom  of  thus  using  a 
boat  with  uncovered  hatches,  when  loaded  with  coal,  in  order  to  save 
expense  in  trimming,  will  not  relieve  the  tug  from  liability. 

Z.  Same— Samb—Unseawobthinksb.— The  want  of  such  hatch  covers  was 
an  obvious  defect,  and  will  not,  therefore,  relieve  the  tug  from  liabil- 
ity upon  the  ground  of  unseaworthiness,  where  the  boat  was  lost  in 
direct  consequence  of  such  defect. 
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4,  CosTRiBTTTOSY  NEQLioKtrcB — MASTER  ov  THE  BoAT.— In  such  case  the 
acquiescence  of  the  master  of  the  boat,  who  had  had  a  long  experience 
as  a  boatman  in  crossing  the  bay  at  all  seasons,  constituted  contriba- 
tory  negligence. 

White  T.  Tht  attam-tvg  LattrffM,  2  Fkd.  Rxp.  788,  distinguished. 

F.  A.  TFt2eo«,  for  libellant. 
E.  D.  McCarthy,  for  claimant. 

Choate,  D.  J.    This  is  a  libel  brought  by  the  owner  of  the 
barge  J.  Stackpole,  to  recover  the  value  of  the  barge  and  her 
cargo  of -coal,  alleged  to  have  been  lost  through  the  negli- 
gence of  the  steam-tug,  which  undertook  to  tow  her  from 
Port  Johnson  to  New  York,  on  the  twenty-ninth  day  of  No- 
vember, 1879.    The  tug  left  the  stakes  near  Port  Johnson  on 
that  day,  about  2  o'clock,  with  a  tow  of  ten  boats,  including 
the  J.  Stackpole,  which  was  placed  in  the  hawser  tier,  being 
the  outside  boat  on  the  port  side.     After  rounding  the  can- 
buoy,  which  is  just  below  Bobbins'  Beef,  and  while  proceeding 
slowly  on  her  way  up  the  bay,  the  barge  was  found  to  be  in  a 
sinking  condition.     She  was  cast  off  from  the  tow,  and  sunk, 
with  her  cargo.     She  had  three  hatches,  each  about  six  feet 
by  eight,  and  another  opening  in  her  deck,  about  a  foot 
square.     She  had  a  cai^o  of  about  225  tons  of  what  is  called 
buckwheat  coal,  the  smallest  kind  of  coal  above  coal  dust. 
She  was  97  feet  in  length,  and  22^  feet  in  width.     Her  plank 
sheer  was  about  18  inches  above  the  water.     She  had  a  log 
rail  about  nine  inches  high,  with  scuppers  a  foot  long  by  three 
or   four  inches  wide.     The  combings  of  her  hatches  were 
nearly  as  high  as  her  rail.     She  had  no  coverings  for  her 
hatches,  and  the  coal  was  piled  up  above  and  around  her  for- 
ward and  after  hatches.     The  middle  hatch  was  clear.    It  is 
a  conceded  fact  in  the  case  that  the  cause  of  her  sinking  was 
the  taking  of  water  on  her  decks  and  through  her  hatches, 
and  tbe  other  opening  in  her  deck.     The  wind  had  been  blow- 
ing from  the  west  to  the  north-west  since  early  in  the  morn- 
ing, a  fresh  breeze,  which  had  increased  so  that  when  the  tug 
started  from  the  stakes  it  was  blowing  at  the  rate  of  about 
31  miles  an  hour. 
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The  libellant  charges  the  tug  with  a  want  of  due  care, 
among  other  things,  in  leaving  the  stakes  and  attempting  to 
cross  the  bay  of  New  York  with  such  a  wind  blowing,  and  with 
the  libellant's  boat  in  the  condition  in  which  it  was  with  respect 
to  its  open  hatches  and  deck.  The  tug  charges  that  the  loss 
was  occasioned  wholly  by  the  unseawortby  condition  of  the 
barge,  in  having  its  hatches  uncovered,  and  in  having  the  fine 
coal  on  its  deck,  above  and  around  its  hatches,  which  is  claimed 
to  have  absorbed  and  held  the  water  so  as  to  greatly  increase 
the  weight  of  the  cargo  and  to  prevent  the  pumps  from  clear- 
ing her  of  the  water  that  she  shipped.  Other  faults  are 
charged  against  the  tug :  having  too  heavy  a  tow  for  her  to 
manage,  not  seeking  «  place  of  safety  when  she  reached  the 
can-buoy  and  found  it  dangerous  to  proceed,  and  starting  so 
early  that  she  reached  the  can-buoy  so  long  before  the  change 
of  tide  from  ebb  to  flood  that  the  tow  was  exposed  for  an  un- 
necessary length  of  time  to  the  rough  water  at  that  part  of 
her  passage.  These  other  grounds  of  complaint  I  do  not 
think,  upon  the  evidence,  are  fairly  made  out. 

The  question  of  the  responsibility  for  the  damage  caused 
by  taking  in  water  through  the  open  hatches  is  a  veryimpor- 
tant  one  both  to  tugs  and  tows.  It  is  claimed  on  behalf  of 
the  tug  that  the  day  was  suitable  for  her  to  attempt  the  voy- 
age with  her  tow ;  that  the  wind  was  not  high  enough  to  sug- 
gest to  the  pilot  of  the  tug,  or  to  the  captains  of  the  boats  in 
the  tow,  any  peril  to  the  tow  in  crossing  the  bay.  It  appears 
in  the  case  that  several  other  tows  crossed  the  bay  that  day, 
some  of  them  with  loaded  boats  without  hatch  coverings. 
And  it  is  argued  that  it  was,  at  most,  an  error  of  judgment, 
and  not  a  want  of  ordinary  care,  for  the  pilot  of  this  tug  to 
venture  on  the  voyage  on  that  day.  But  the  fact  that  other 
open  boats  were  safely  towed  across  the  bay  on  that  day  has 
little  or  no  tendency  to  show  that  it  was  consistent  with  the 
exercise  of  ordinary  care  on  the  part  of  this  pilot  to  attempt 
the  passage  with  this  boat.  The  rules  of  navigation  prescrib- 
ing the  degree  of  care  and  diligence  on  the  part  of  those 
charged  with  the  responsibility  for  property  on  the  sea  are 
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not  framed  merely  to  guard  property  against  loss  or  damage 
that  is  probable,  but  against  injury  and  loss  frhich,  thoogh 
improbable,  may,  in  the  exercise  of  proper  skill,  be  foreseen 
as  possible,  and  'which,  by  the  exercise  of  care  and  pmdence, 
may  be  guarded  against  or  avoided.  Thus,  fifty  steamships 
may  run  at  full  speed  through  a  dense  fog  -without  disaster, 
yet  if  the  fifty-first  comes  into  collision  with  another  vessel 
it  would  be  no  answer  to  the  charge  of  negligence  that  the 
fifty  did  the  same  thing  safely. 

The  question  of  ordinary  care  is  not  to  be  determined  by 
the  numerical  chances  of  disaster  upon  a  given  state  of  facts. 
So,  it  ia4]0  argument  against  the  claim  of  this  libellant  that 
many  other  open  loaded  boats  crossed  the  bay  in  safety  thai 
day,  or  that  many  other  pilots  of  tugs  took  out  similar  tows. 
The  test  is  not  what  other  men  do  with  their  own  property 
under  the  like  circumstances,  but  what  would  a  prudent  owner 
do.  There  are  thousands  of  men  in  the  community  who  take 
risks  with  their  own  property,  and  with  the  property  of  other 
people  entrusted  to  them,  which  are  inconsistent  with  this 
rule  of  diligence  enforced  by  the  courts  as  the  test  of  responsi* 
bility.  The  question  in  every  case  is  one  for  the  court  to 
decide  on  the  particular  circumstances,  whether  the  degree 
of  care,  caution,  and  diligence  has  been  used  which  the  rule 
requires ;  and  I  have  no  difficulty  whatever  in  coming  to  the 
conclusion  that  there  is  a  want  of  that  ordinary  care  which  a 
prudent  owner  would  exercise  in  the  care  of  his  own  prop* 
erty  for  a  tug  to  attempt  to  cross  the  bay  of  New  York  with 
a  loaded  boat  without  hatch  covers^  with  the  wind  and  sea  aa 
they  were  shown  to  be  that  day. 

There  was  nothing  in  the  state  of  the  wind  or  of  the  sea  on  the 
bay  which  was  not  fairly  within  the  knowledge  or  apprehen> 
sion  of  the  pilot  when  he  left  the  stakes  with  his  tow.  Pilots 
of  tugs  must  clearly  be  held  to  be  fully  aware  of  the  effects  of 
the  wind  on  the  waters  of  the  bay.  This  boat  was  not  ex- 
posed to  the  action  of  the  rough  water  of  the  bay  more  than 
half  an  hour,  yet  the  waves  were  high  enough  in  that  time  to 
swamp  her,  in  the  condition  in  which  she  was;  and  there  is 


Digitized  by 


Google 


408  FBDEBAIi  BEPOBTBB. 

no  proof  of  a  sadden  or  unexpected  increase  in  the  wind  ox 
Bea  which  might  excuse  the  tug.  It  is  said  that  a  oustom 
has  grown  up  of  using  boats  and  barges,  in  the  coal  trade, 
with  what  may  be  called,  substantially,  an  open  deck, — ^that 
is,  without  any  deck  except  a  narrow  planking  along  the  sides 
of  the  boat,  and  a  short  deck  at  the  two  ends, — and  that  this 
custom  has  grown  oat  of  the  desire  to  save  expense  in  trim- 
ming the  boat  if  the  cargo  is  put  on  board  at  hatches. 

It  is  said,  also,  that  although  a  boat  so  constructed  can 
have,  and  sometimes  has,  a  series  of  hatch  covers,  covering 
the  entire  opening  in  the  deck,  yet  the  practice  has  been  to 
use  such  boats  without  any  covering,  as  well  as  to  use  decked 
boats  without  any  hatch  oovenngs,  in  the  carriage  of  coai 
between  the  coal  ports  of  New  Jersey  and  New  York  across 
the  bay.  It  is  claimed  that  this  practice  justifies  tugs  in  tak- 
ing these  open  boats  to  tow  across  the  bay  even  in  winter 
time  and  through  rough  water,  and  that  to  hold  the  tug  lia- 
ble in  such  a  case  will  very  injuriously  afPect  the  business  of 
the  tow-boats.  I  do  not  perceive  that  such  a  practice  can 
affect  the  question.  Many  practices  grow  ap  in  the  naviga- 
tion of  the  seas,  and  gain  more  or  less  acquiescence,  partly 
from  motives  of  self-interest,  and  partly  from  a  supposed 
necessity  of  conforming  one's  business  action  to  what  others 
do  under  similar  circumstances  in  the  competition  for  em- 
ployment ;  but  such  practices,  if  inconsistent  with  the  stand- 
ard of  care  and  prudence  which  the  courts  of  admiralty 
steadily  adhere  to  for  the  preservation  of  life  and  property, 
can  receive  no  countenance  from  the  courts. 

It  is,  however,  still  insisted  that  the  tug  is  not  responsible 
for  the  loss  of  this  boat  because  she  was  lost  from  the  direct 
consequence  of  her  want  of  hatch  covers;  that  she  was,  for 
this  reason,  unseaworthy,  and  that  a  tug  is  not  liable  if  the 
loss  happens  from  the  unseaworthiness  of  the  boat  taken  in 
tow.  It  is  undoubtedly  true  that  a  master  of  a  boat,  offering 
his  boat  to  be  towed,  represents  her  as  seaworthy,  or  fit  for 
the  voyage,  and  sufficiently  -strong,  staunch,  and  sound  to 
meet  and  withstand  the  ordinary  perils  to  be  encoantered 
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upon  the  voyage ;  and,  in  many  cases  of  the  loss  of  the  boat 
towed  upon  the  voyage,  the  tng  has  been  absolved  from  re- 
sponsibility  becaase  of  the  unseaworthiness  of  the  tow,  and 
her  inability,  by  reason  of  weakness  and  decay,  or  of  leaks, 
to  bear  the  voyage;  but  there  is  an  obvious  distinction  be- 
tween  defects  or  unfitness  for  the  voyage,  which  can  be  seen 
and  must  be  appreciated,  upon  the  most  casual  inspection  of 
the  boat,  and  such  as  cannot  be  so  seen.  If  the  unfitness 
consists  in  what  is  perfectly  obvious  to  the  pilot  of  the  tug 
when  he  takes  the  boat  in  tow,  then  clearly  the  tug  undertakes 
to  use  a  degree  of  care  measured  according  to  the  obvious 
condition  of  the  boat.  If  the  unfitness  is  not  thus  obvious, 
he  undertakes  only  for  that  degree  of  care  which  is  proper 
and  necessary  for  the  management  of  a  sound  and  seaworthy 
boat,  as  she  is  presumed  to  be ;  and  to  hold  the  tug  liable  for 
her  loss  arising  from  her  unknown  defects,  in  such  a  case, 
would  be  grossly  unjust,  and  would  enourage  fraud  and  de- 
ceit. But  the  unfitness  in  the  present  case  was  obvious,  and 
known  to  the  pilot  of  the  tug  when  he  took  the  boat  in  tow. 
She  was  loaded,  and  had  no  hatch  covers,  and  this  was  too 
obvious  to  escape  his  attention.  Indeed,  the  proof  is  that  he 
knew  the  fact.  Therefore,  he  was  bound  not  to  tow  her  across 
the  bay,  in  that  condition,  in  the  state  of  wind  and  tide  exist- 
ing. 

The  pilot  of  the  tug,  or  whoever  on  its  behalf  makes  up  the 
tow,  and  decides  when  and  under  what  circumstances  of  wind 
and  weather  the  voyage  is  to  be  ibade,  assumed  to  determine 
these  questions  for  the  boats  in  the  tow,  with  the  ordinary  care 
of  a  prudent  owner  in  dealing  with  his  own  property,  and  in  this 
respect  those  having  control  of  this  tug  failed  to  exercise  that 
degree  of  care  and  diligence.  It  was  not,  as  suggested,  merely 
an  error  in  judgment  in  choosing  between  two  possible 
courses.  It  was  negligence,  which  makes  the  tug  liable  for 
the  ensuing  damage.  The  question  still  remains,  however, 
whether  the  master  and  owner  of  the  boat  towed  was  not  also 
chargeable  with  negligence  that  contributed  to  the  loss,  in  that 
he  permitted  his  boat  to  be  taken  out  in  an  unsuitable  state 
«f  the  wind  and  weather. 
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In  the  recent  case  of  The  Steam-tug  Lavergne  [2  Fed.  Bsp. 
788]  I  had  occasion  to  consider  a  similar  question.  In  that 
case  the  damage  to  the  tow,  whioh  was  a  light  canal-boat,  was 
caused  by  its  pounding  against  the  side  of  the  tug  whUe  the  lat- 
ter was  rounding  to,  and  thus  bringing  the  canal -boat  broadside 
to  the  wind  and  sea,  in  landing  another  boat  whioh  was  fast- 
ened to  the  other  side  of  the  tug.  In  that  particular  case  it  was 
held  that  the  peril  to  the  tow,  while  it  was  one  which  the  tug 
must  be  held  bound  to  hare  anticipated,  and  guarded  against 
or  avoided,  was  not  so  obvious  that  the  master  of  the  canal- 
boat,  in  permitting  his  boat  to  be  taken  in  tow  with  knowl- 
edge of  the  fact  that  the  other  boat  was  to  be  landed  as  it 
was,  or  innot  objecting  to  the  tug's  rounding  to  as  she  did  to 
effect  that  landing,  was  chargeable  with  negligence  in  thu0 
permitting  his  boat  to  encounter  the  peril  by  which  it  sus- 
tained damage.  It  was  held  to  be  a  matter  so  peculiarly 
within  the  knowledge  and  technical  skill  of  the  pilot  of  the 
tag,  that,  whatever  doubts  the  master  of  the  canal-boat  may 
have  entertained  as  to  the  propriety  of  the  movement,  the 
jndgment  of  the  pilot  of  the  canal-boat  might  be  justly  and 
properly  held  to  be  overborne  by,  and,  without  fault  on  his  part, 
submitted  to  what  must  have  been  assumed  to  be,  the  superior 
judgment  of  those  in  charge  of  the  tug.  The  question  in- 
volved was  in  that  case  held  to  be  a  question  of  technical  or 
expert  knowledge  in  the  handling  of  a  tug  and  tow,  rather 
than  a  question  of  common  knowledge  or  diligence  not  involv- 
ing technical  skill.  But,  it  was  said  in  that  case,  "there 
may  be  cases  where  the  danger  about  to  be  incurred  is  so  very 
obvious  that  the  master  of  the  canal-boat  may  be  chargeable 
with  contributory  negligence  in  voluntarily  exposing  his  boat 
to  the  peril  without  objection." 

In  the  present  case  there  was  no  remonstrance  or  objection 
on  the  part  of  the  captain  of  the  canal-boat,  and  it  was  proved 
that  he  had  a  long  experience  as  a  boatman  in  crossing  the 
bay  at  all  seasons  of  the  year.  In  my  judgment,  the  peril 
incurred  in  this  case  was  not  one  whioh  it  required  any  tech- 
nical skill  to  foresee  or  appreciate.  It  was  one  whioh  was 
patent  and  obvious  to  any  person  in  the  habit  of  navigating 
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the  waters  of  the  bay  of  Nev  York,  and  not  traoh  that  the 
master  of  the  oanal-boat  could  snccessfally  plead  that  his 
jadgment  was  controlled  or  overborne  by  any  superior  knowl- 
edge or  jadgment  on  the  part  of  the  pilot  of  the  tug.  I  think 
it  is  so  obvionsly  dangerous  to  attempt  to  cross  the  bay  with 
sneh  a  wind  and  sea  as  there  are  shown  to  have  been  on  that 
day,  that  the  peril  about  to  be  encountered  was  within  the 
common  knowledge  of  all  canal-boatmen  of  any  experience, 
and  therefore  that  the  libellant's  want  of  ordinary  care  in 
allowing  his  boat  to  be  taken  out — a  matter  entirely  within  his 
own  control — ^mnst  be  held  to  be  contributory  negligence.  By 
the  role  of  liability  which  obtains  in  the  admiralty,  where  both 
parties  are  chargeable  with  negligence  which  causes  the  loss, 
the  damage  is  equally  apportioned  between  the  parties.  In 
conformity  with  this  rule,  the  libellant  is  entitled  to  a  decree 
for  half  his  damages. 

Decree  for  the   libellant  for  one-half  his  damages,  itnth 
costs,  and  a  reference  to  compute  the  damages. 


Endnbb  v.  Gbeoo. 
{l>i$triel  Cowi,  8.  D.  Nm  York.    June  14, 1880.) 

L  JuMBDicTioN — OoKEario  Vkssbl — Rkfairs. — A  suit  in  perumam  for 
repairs  furnished  to  a  domestic  vessel  is  within  the  jurisdiction  of  the 
admiralty. 

2.  Maritihb  Contraot— Bcow— Repathb. — A  contract  for  the  repair  of 
a  scow,  used  in  carrying  ballast  to  or  from  vessels,  and  propelled  by 
steam-tugs,  and  having  neither  steam-power,  nor  saila,  nor  rudder,  ia 
maritime. 

F.  A.  Wilcox,  for  libellant. 

B.  E.  Valentine,  for  defendant. 

Choate,  D.  J.  This  is  a  libel  in  personam  to  recover  the 
cost  of  certain  repairs  upon  four  scows  belonging  to  the 
defendant.  It  is  objected  that  the  court  has  no  jurisdiction 
of  the  subject-matter  of  the  suit.    The  points  made  against 
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the  jarisdiction  are  that  the  contract  for  repaiiing  the  boows 
is  not  a  maritime  contract ;  that  the  scowb  are  not  ships  or 
vessels;  that  they  are  adapted  to  use  only  in  port,  and  not 
upon  the  high  seas,  and  that  if  they  are  ships  or  vessels  this 
court  has  no  jurisdiction  of  a  suit  in  penonam  for  repairs  fur- 
nished to  a  domestic  vessel.  In  The  General  Smith,  4  Wheat. 
438,  it  was  held  that  a  inaterial  man  has  no  maritime  lien  on 
a  domestic  ship,  hut  the  court  said :  "No  doubt  is  entertained 
by  this  court  that  the  admiralty  rightfully  possesses  a  gen- 
eral jurisdiction  in  cases  of  material  men,  and  if  thia  had 
been  a  suit  in  personam  there  would  not  have  been  any  hesi- 
tation in  sustaining  the  jurisdiction  of  the  district  court." 
Id.  433.  Although  this  dictum  was  strenuously  objected  to 
by  one  of  the  justices  of  the  same  court  in  Rameay  v.  AUegre, 
12  Wheat.  611,  614,  it  has  been  repeatedly  reaffirmed  by  the 
supreme  court,  and  it  can  no  longer  be  questioned,  that  a 
contract  for  furnishing  supplies  or  repairs  to  a  -domestic 
vessel  is  in  its  nature  a  maritime  contract,  and  that  a  suit  in 
personam  thereon  is  within  the  jurisdiction  of  the  admiralty. 
The  St.  Lawrence,  1  Blatch.  529,  and  oases  cited ;  The  Lotta- 
tpanna,  21  Wall.  668. 

In  the  case  last  cited  the  court  says :  "It  seems  to  be  set- 
tled in  our  jurisprudence  that,  so  long  as  congress  does  not 
interpose  to  regulate  the  subject,  the  rights  of  material  men, 
furnishing  necessaries  to  a  vessel  in  her  home  port,  may  be 
regulated  in  each  state  by  state  legislation.  State  laws,  it  is 
true,  cannot  exclude  the  contract  for  furnishing  such  neces- 
saries from  the  domain  of  admiralty  jurisdiction,  for  it  is  a 
maritime  contract,  and  they  cannot  alter  the  limits  of  that 
jurisdiction, "  etc.  Id.  679-80.  "But  the  district  courts  of  the 
United  States,  having  jurisdiction  of  the  contract  as  a  mari- 
time one,  may  enforce  liens,  given  for  its  security,  even  when 
created  by  the  state  laws. "  Id.  580.  The  ease  of  Cunning^ 
hamv.  Hall,  1  Cliff.  43,  47,  is  cited  as  sustaining  the  proposi- 
tion that  there  is  no  distinction,  as  regards  the  jarisdietion 
between  a  contract  for  building  a  ship,  which  is  held  to  be 
not  maritime,  and  a  contract  for  furnishing  repairs  to  a  ship 
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already  bailt;  and  it  is  claimed  that  the  reasonifig  of  thie 
base  is  also  adopted  by  the  supreme  ooort  in  Edward*  v. 
miMtt,  21  Wall.  633,  554. 

If  these  cases  oontain  some  expressions  warranting  such  an 
aignment  it  is  sufficient  to  refer  to  the  language  of  Mr.  Justice 
Clifford,  who  delivered  the  opinions  in  both  of  those  oases,  in 
the  subsequent  case  of  The  Lottawaama,  21  Wall.  558,  591 : 
"Undisputed  matters  need  not  be  discussed ;  ^  consequently,  it 
may  be  assumed  that  a  contract  for  necessary  repairs  or  sup- 
plies is  a  maritime  contract,  whether  the  vessel  was  at  home 
or  abroad  when  the  repairs  and  supplies  were  made  and  fur« 
nished."     Id.  591-2.    He  dissented  from  the  decision  of  the 
majority  of  the  court  on  the  ground  that  the  case  of  The 
Gmeral  Smith  was  erroneously  decided,  and  that  a  contract 
for  repairs  or  supplies  to  a  vessel  in  her  home  port  was  not 
only  a  maritime  contract,  but  one  to  which  the  general  mari> 
time  law  attached  a  maritime  lien.     See,  also,  Brookman  v. 
HamiU,  43  N.  Y.  554 ;    Vote  v.  Cockcro/t,  44  N.  Y.  415 ;  PooU 
T.  Kermit,  59  N.  Y.  554.     Nor  is  there  any  valid  objection  t» 
the  jurisdiction  in  this  case  growing  out  of  the  character 
of  the  scows,  or  the  uses  to  which  they  were  adapted  and 
applied.    They  were  adapted  only  for  use  in  port,  and  were 
in  fact  used  in  carrying  ballast  to  and  from  vessels.     Whea 
taken  from  vessels  by  them  the  ballast  was  carried  to  some 
pomt  on  the  bay  and  dumped  on  the   shore.     They  had 
neither  steam-power  nor  sails  nor  rudders,  and  were  moved 
about  by  steam-tugs.     In  these  respects  they  were  not  unlike 
canal-boats  and  barges,  although  these  have  rudders.    Canal- 
boats  are  now  treated  as  vessels.     While  these  scows  are 
employed  in  carrying  ballast  to  or  from  a  vessel,  that  ballast 
may  be  considered  as  their  cargo.     They  are,  as  it  seems  to 
me,  properly  to  be  considered  vessels, — ^instruments  of  com- 
merce and  navigation, — a  contract  for  the  repair  of  which 
is  maritime,  because  it  has  relation  to  trade  and  commerce, 
and  "  some  connection  with  a  vessel  employed  in  trade." 
See  The  Kate  Tremaine,  5  Ben.  60;  the  Onore,  6  Ben.  5«4; 
The  River  Queen,  (unreported;)  The  Bob  Connetl,  1  Pan. 
Bip.  318;  Dunham  v.  Ins.  Co.  11  Wall  1. 
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The  principal  qnestion  of  fact  contested  apon  tbe  trial  was 
whether  the  sum  of  (633,  for  which  a  receipt  was  given  by 
the  libellant  to  the  defendant,  had,  in  fact,  been  paid.  The 
whole  bill  of  repairs  was  $1,412.69.  Libellant  admits  pay- 
ments on  account  amounting  to  $520.  The  libellant  claims 
that  this  receipted  bill  for  $688,  for  repairs  to  one  of  the 
scows,  was  made  out  and  delivered,  without  any  money  being 
paid,  at  the  defendant's  request,  to  aid  him  in  making  out  a 
claim  for  damages  against  a  steamboat.  The  question  de- 
pends  mainly  on  the  relative  credibility  of  the  libellant  and 
his  son,  on  the  one  hand,  and  of  the  defendant,  on  the  other ; 
and,  without  going  at  large  into  the  evidence,  it  is  sufficient 
to  say  that,  upon  the  whole  proofs,  I  entertain  no  doubt  what- 
ever that  no  money  was  paid  upon  the  giving  of  this  receipt. 
The  defence  set  up  in  the  answer,  of  a  special  agreement  to 
do  the  whole  work  for  $200,  is  not  supported  by  any  proof 
whatever.  The  question  raised  by  the  answer,  as  to  the 
proper  amount  of  libellant's  bill,  must  be  determined  upon  a 
reference.  Whether  the  libellant's  answers  to  the  interroga- 
tories proposed  by  the  defendant  are  to  be  deemed  evidence 
in  favor  of  the  libellants,  it  is  unnecessary  now  to  determine. 

Decree  for  libellant  for  such  balance,  if  any,  as  shall  be 
found  due  upon  a  reference.  The  question  of  costs  leserved 
till  the  coming  in  of  the  report  of  the  commissioner. 


Forsyth  v.  Thb  Schooner  George  A.  Brandrbth. 

(Dutriet  Court,  8.  D.  New  York.    July  27, 1880.) 
1.  OoixisioiT Bvaxxs  of  Pboov  hot  Bgstaihkd  xt  lasnAun. 

In  Admiralty. 
W.  R.  Beebe,  for  libellant. 
L.  S.  Qooe,  for  claimant. 

Choate,  D.  J.     This  is  a  libel  brocght  by  the  owner  of  the 
schooner  Justus  E.  Ea^le  against  the  schooner  George  A. 
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iir&ndretb.  The  Earle  vas  laden  with  flagging  stones,  and 
the  Brandreth  with  brick,  and  they  were  both  bound  up  the 
East  river,  on  the  afternoon  of  May  28, 1877.  The  tide  was 
strong  ebb,  and  the  wind  was  about  south — a  three  to  four 
knot  breeze.  The  case  made  by  the  libel  is  briefly  this :  That 
the  Brandreth  was  ahead,  and  had  reached  a  point  in  the 
river  about  off  Jackson  street  pier,  very  near  to  the  New  York 
shore,  where  she  hung,  struggling  with  the  tide,  making  very 
little  or  no  headway;  that  she  had  her  main  boom  broad  off 
on  her  port  side,  and  her  jib  and  foresail  trimmed  in ;  that 
the  Earle  went  up  through  the  eddy  between  the  Brandreth 
and  the  shore  till  she  also  struck  the  tide,  and  both  vessels 
hang  there,  making  no  headway  because  of  the  tide,  the 
Brandreth  being  a  little  ahead ;  that  while  they  were  in  this 
position  a  breeze  sprung  up,  and  those  on  board  of  the  Bran- 
dreth carelessly  permitted  her  head  to  swing  off  towards  the 
Earle,  and  she  came  on,  striking  the  Earle  and  forcing  her 
against  Jackson  street  pier  with  such  violence  as  to  break  in. 
her  port  bow,  darning  her  to  the  extent  of  $200. 

The  faults  alleged  against  the  Brandreth  are  the  not  hay- 
ing her  main  boom  properly  trimmed  in,  not  checking  prompt- 
ly her  sheer  towards  the  Earle — permitting  her  to  run  into 
the  Earle — and  not  changing  her  course,  and  not  keeping  a 
proper  lookout.  The  case  attempted  to  be  proved  differs 
from  the  case  alleged,  in  that  it  does  not  include  or  depend 
upon  any  sudden  change  of  wind.  The  libellant  has  under- 
taken to  show  that  after  the  Earle  had  partly  gone  by  the 
Brandreth-,  and  had  then  fallen  back  because  the  sails  of  the 
Brandreth  took  the  wind  out  of  her  sails,  the  Brandreth 
crowded  in  upon  the  course  of  the  Earle,  bringing  her  port 
quarter  up  to  and  in  contact  with  the  starboard  bow  of  the 
Earle,  although  to  avoid  her  the  Earle  fell  off  as  far  as  she 
could,  and  thus  both  vessels  were  pushed  in  against  the  pier, 
whereby  the  Earle  suffered  the  alleged  injury. 

On  the  part  of  the  claimant  it  has  been  attempted  to  show 
that  there  was  no  such  crowding;  that  after  the  Earle  fell 
back,  finding  that  she  could  not  pass  inside  of  the  Brandreth, 
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she  attempted  to  luff  and  pass  tinder  her  stem;  thai  she  had 
not  room  to  do  so,  and  her  starboard  bow  came  in  contact 
with  the  port  quarter  of  the  Brandreth;  that  those  on  the 
Brandreth,  seeing  her  coming,  pushed  off  her  bowsprit,  and 
that  thereby  the  bow  of  the  Brandreth  was  thrown  in  towards 
the  pier,  and  the  tide  striking  on  her  starboard  bow  pushed 
hoth  vessels  towards  the  pier ;  that  the  Brandreth  extricated 
herself  and  went  out  into  the  river,  while  the  Earle,  getting 
into  the  eddy,  was  carried  on  against  the  pier;  and  the  dis- 
aster happened  wholly  from  the  fault  of  the  Earle.  The  bur- 
den of  proof  is  on  the  libellant.  His  vessel  was  overtaking 
the  other,  and  was  bound  to  keep  out  of  the  way.  The  evi- 
dence is  very  conflicting.  The  case  involves  no  question 
which  can  make  it  of  any  value  as  a  precedent;  and  it  is  suf- 
ficient to  say  that  the  libellant  has  not  sustained  the  burden 
of  proof.  Upon  the  whole  testimony,  the  probabilities  and  the 
weight  of  evidence  are  with  the  claimant,  and  the  libellant 
,  has  failed  to  establish  either  the  material  facts  alleged  in  the 
libel  constituting  the  faults  of  navigation  relied  on  to  sustain 
his  claim,  or  that  different  state  of  facts  testified  to  by  some 
of  his  witnesses. 

Libel  dismissed,  with  costs. 
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Thb  Cbntiuii  BttiNCH  UNiovr   Pacific  Railroad  Co.  r.  Thb 
Wbstbbh  Union  Telbqiuph  Co. 

{Cireuit  CouH,  D.  Kanta*.    Hay  8, 1880.)! 

L  OoNTBACT — ^Ultba  ViiiEs. — ^Tbe  Central  Branch  Union  Pacific  Rail- 
road Company  were  authorized  by  aet  of  congress  to  construct  a  rail- 
road and  telegraph  line,  as  a  part  of  the  Union  Pacific  Railroad  system, 
for  100  miles  west  of  the  Missouri  river,  upon  the  same  terms  and 
conditions,  in  all  respects,  as  were  provided  for  the  construction  of 
the  railroad  and  telegraph  line  of  the  Union  Pacific  Railroad  Com- 
pany, ndd,  that  a  contract  by  such  railroad  with  a  telegraph  com- 
pany, whereby  it  divested  itself  of  the  right  to  manage  and  control 
the  telegraph  line  and  fix  rates  thereon,  wns  ultra  wurei  and  void. 

AOantie  <*  Pac^  Telegraph  Co.  t.  Union  PaciJkRy.  Co.,  1  Fso.  Kbf. 
746,  followed. 
1  Bake — Samb— Rbbtitutiow  of  Propbrtt. — Where  the  railroad  retook 
possession  of  such  telegraph  line,  accompanied  with  legal  proceedings 
to  have  the  conteact  declared  null  and  an  account  taken,  the  telegraph 
company  cannot  compel  a  restitution  of  the  property  under  the  con- 
tract pending  such  proceedings. 
I 
In  Equity.     Motion  to  Dissolve  Injnnotion. 
Everest  <t  Waggener,  for  complainant. 
W.  C.  Webb,  Peck,  Ryan  dt  Johnson,  Karnes  d  Est,  WiU 
Uanu  if  Thompson  and  C.  Beckwith,  for  defendant. 

Poster,  D.  J.     The  plaintiff  filed  its  bill  on  the  twenty- 
seventh  day  of  February  last,  in  the  state  court,  setting  forth 
its  corporation,  and  its  franchises  granted  under  the  act  of 
congress  entitled  "An  act  to  aid  in  the  constmction  of  a 
railroad  and  telegraph  line  from  the  Missouri  river  to  the 
Pacific  ocean,  and  to  secure  to  the  government  the  use  of 
the  same  for  postal,  military,  and  other  purposes,"  approved 
July  1,  1863,  by  which  it  was  authorized  to  construct  a  rail- 
road and  telegraph  line,  as  a  part  of  the  Union  Pacific  Bail- 
road  system,  for  100  miles  west  of  the  Missouri  river;  that  it 
•did  construct  its  railroad  under  the  provisions  of  that  act,  and 
did  enter  into  a  contract,  in  1867,  with  the  defendant,  the 
Western  Union  Telegraph  Company,  by  which  contract  the 
■plaintiff  was  to  construct  its  telegraph  line  aforesaid  by  erect* 
■jag  the  poles,  putting  on  the  insulators  and  one  wire,  and 
y.3,no.8— 27 
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the  defendant  was  to  famish  a  main  battery  at  Atchison, 
and  instruments  along  the  line  f«<r  working  the  same,  not  to 
exceed  12  in  iiomber,  and  the  defendant  was  to  control  said 
telegraph  line,  fix  tariff  of  rates,  and  keep  said  line  in  repair; 
the  plaintiff  famishing  the  operators,  and  paying  the  pro« 
eeeds  of  the  basiness  to  the  defendant. 

The  railroad  business  was  to  be  done  withoat  charge,  ex« 
eept  the  eastern  business  in  excess  of  $1,200  per  annum, 
which  excess  was  to  be  at  half  rates;  the  defendant  faaTing 
the  right  to  string  another  wire  on  said  line  at  its  own  expense, 
which  it  has  since  done. 

The  bill  further  alleges  that  said  contract  is  null  and  void, 
being  beyond  its  power  to  make,  and  in  contravention  of  its 
rights  and  duties  to  the  government  and  the  public,  onder 
the  said  act  of  congress,  and  the  amendments  thereto,  and 
alleging  that  it  had  taken  and  was  in  peaceable  possession  of 
its  said  line  of  telegraph,  and  praying  an  injunction  against 
the  defendant ;  that  it  be  enjoined  from  taking  possession,  or 
interfering  with  plaintiff's  possession,  thereof,  and  that  said 
contract  be  'declared  void,  and  that  an  account  be  taken 
between  the  said  parties,  etc. 

On  this  showing.  Judge  Otis,  of  the  second  district,  granted 
a  temporary  injunction  or  restraining  order,  and  thereafter 
the  defendant  removed  the  cause  to  this  court,  and  now 
moves  for  a  dissolution  of  said  injunction. 

For  the  purposes  of  this  motion  it  is  not  my  intention  to 
discuss  any  points  of  law  fairly  decided  by  Judge  McCrary 
iA  the  Omaha  case,  [Atl,  dPac\fie  Tel.  Co.  v.  Union  Pacific  Ry. 
Co.  1  Fed.  Bbp.  745,]  but  shall  attempt  to  apply  that  decision, 
BO  far  as  practicable,  to  the  facts  in  this  case.  Under  the 
thirteenth  section  of  the  act  of  July  1,  1862,  this  company, 
plaintiff,  was  granted  the  right  to  build  100  miles  of  railroad 
and  telegraph,  west  of  the  Missouri  river,  upon  the  same  term* 
a,nd  conditions,  in  all  respects,  as  were  provided  for  the  con- 
struction of  the  railroad  and  telegraph  line  of  the  Union 
Pacific  Bailroad  Company.  So  it  will  be  seen  that  the 
rights,  privileges,  and  duties  of  the  plaintiff  company  were 
identical  with  those  of  the  Union  Pacific  Company. 
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Now,  Judge  MbCrary  has  held  that  the  ebntract  by  which 
the  last-named  compan;  leased  its  telegraph  line  to  the  - 
Atlantic  &  Pacific  Telegraph  Company,  and  divested  itself 
of  the  right  to  manage  and  control  the  same,  and  fix  rates 
thereon,  was  vltra  viret  and  illegal. 

He  says,  after  citing  the  decision  of  the  supreme  conrt  in 
Th&mas  v.  Wt$t  Jertey  Baikoad  Co.: 

"In  my  judgment  the  act  of  July  1,  1863,  and  its  amend* 
ments,  must  be  construed  as  chartering  the  Union  Pacifio 
Bailroad  Ciompany,  and  devolving  up<m  it  indimtbiaUy  and 
personally  the  power  and  duty  of  constructing,  operating,  and 
maintaining  a  line  of  telegraph  as  well  as  a  railroad.  *  *  * 
This  power  conferred  was  p«r«ona2,  and  carried  with  it  a  duty 
and  an  obligation  which  could  not  be  transferred." 

This  reasoning  is  equally  applicable  to  this  case,  as  the 
plaintiff  stands  on  an  equal  footing  in  all  respects  with  the 
Union  Pacific  Company,  and  for  this  motion  I  shall  adopt 
Judge  MoCrary's  construction  of  these  contracts.  This  con* 
tract  being  void,  had  the  railroad  company  in  this  case  the 
right  to  repossess  itself  of  the  telegraph  line,  and  exclnde  the 
defendant  therefrom,  without  process  of  law  ? 

In  the  Omaha  case  the  circuit  judge  held  that  that  eom-> 
pany  could  not.  The  seizure  of  property  from  the  possession 
of  another,  even  though  the  title  and  right  of  possession  be  in 
the  taker,  at  so  early  an  hour  as  2  o'clock  in  the  morning—^, 
as  was  the  case  here — is  not  calculated  to  create  the  most 
favorable  impression  on  a  court  of  equity,  and  it  raises  a 
doubt  whether  such  proceedings  are  prompted  solely  by  a 
qoickened  conscience  of  duty  to  the  government  or  the  pub- 
lic, especially  when  that  conscience  has  suddenly  awakened 
from  a  Bip  Van  Winkle  sleep  of  13  years. 

It  is  contended  by  the  defendant,  with  much  force,  that« 
even  though  this  contract  be  void,  the  plaintiff  had  no  legal 
or  equitable  right  to  take  possession  of  the  property,  against 
defendant's  consent,  without  legal  proceedings,  and  the  more 
■0  as  a  part  of  the  property  taken,  to-wit,  12  instruments 
and  one  wire,  were,  at  least,  the  sole  property  of  the  defend- 
ant. 
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If  I  were  passiug  upon  the  legality  of  thk  oontraoi  as  an 
original  question,  and  had  any  doubt  of  its  invalidity,  X  should 
follow  this  role  as  the  most  equitable  and  the  safest,  until 
a  final  hearing  on  the  merits  could  be  had.  My  understand- 
ing of  the  law  is  this :  If  this  contract  is  uUra  viret  the  rail- 
road company,  or  is  against  public  policy,  it  is  absolutely 
Toid,  and,  so  far  as  it  is  executory,  neither  party  can  main- 
tain an  action  against  the  other  for  its  breach.  Nor  can 
either  party  bring  it  forward  to  sustain  or  defeat  a  right  of 
possession  of  property  obtained  under  it,  and  if  it  involves 
any  moral  delinquency  or  turpitude,  as  contra  bonos  moret, 
the  parties  being  in  pari  delicto,  the  courts  leave  them  just 
where  it  finds  them,  and  neither  party  has  any  standing  in 
court  for  legal  or  equitable  relief.  Thomas  v.  City  of  Rich- 
mond, 12  Wall.  349,  354;  Chitty  on  Contracts,  (10th  Am.  Ed.) 
709-732 ;  RoU  v.  Roquet,  4  Ohio,  400,  419;  Moore  v.  Adams, 
8  Ohio,  372;  Dixon  v.  Olmstead,  9  Vt.  310;  Foots  v.  Epimer- 
son,  10  Vt.  338;  Buck  v.  Alhee,  26  Vt.  184;  U.  S.  Bank  ▼. 
Owens,  2  Pet.  627,  538. 

There  is,  however,  a  distinction  made  where  the  contract 
was  in  no  respect  immoral,  or  merely  malum  prohibitum.  In 
such  cases  the  courts  have  inquired  into  the  relative  delin- 
quency of  the  parties,  and  administered  justice  between  them. 
ThomoLS  V.  Richmond,  supra;  Lowell  v.  Railroad  Go.  23  Pick.  32. 

But  that  is  not  the  relief  the  defendant  is  seeking  here.  It 
is  asking  an  enforcement  of  the  contract.  It  is  true,  in  the 
Omaha  case  Judge  McCrary  ordered  the  property  placed  back 
into  the  possession  of  the  telegraph  company  until  an  account- 
ing should  be  had  between  the  parties.  In  that  case  the  rail- 
road company  had  received  stock  of  the  telegraph  company 
of  the  value  of  $160,000,  and  the  railroad  company  had  taken 
no  legal  proceedings  to  have  the  contract  annulled,  nor  of- 
fered to  account  with  the  telegraph  company,  or  return  the 
consideration  received. 

It  appeared  equitable  that  it  should  account  for  what  it  had 
received,  and  under  the  equities  of  the  case  the  judge  made 
the  order  of  restitution. 

The  facts  in  this  case  are  quite  different.    At  the  same 
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time  the  plaintiff  took  possession  of  the  line,  which  was  done 
by  removing  the  pins  in  the  switch  board  of  the  Atchison 
office,  and  thas  disconnecting  the  defendant's  wire,  it  filed  its 
bill  asking  that  the  contract  be  decreed  null  and  void,  and 
praying  that  an  account  be  taken  of  the  dealings  between  the 
parties.  The  value  of  the  property  of  the  defendant  taken 
by  the  plaintiff,  and  which  it  offers  to  return  or  account  for, 
was  not,  comparatively  speaking,  of  great  value,  and  was  so 
connected  with  the  plaintiff's  property  as  to  make  it  impossible 
to  interfere  with  the  one  without  affecting  the  other.  There 
is  another  difficulty  in  this  case :  Under  the  contract  all  the 
operators  on  this  line  are  the  employes  of  the  railroad  com- 
pany, and  the  offices  or  stations  belong  to  that  company. 
Now,  a  dissolution  of  this  iiljonction,  and  granting  another 
in  favor  of  the  defendant,  might  nominally  restore  the  de- 
defendant's  connection  over  this  line  of  telegraph;  bat  what 
practical  benefit  would  that  be  to  the  defendant  nnless  the 
employes  of  the  railroad  company  could  be  compelled  to  work 
the  line,  or  the  defendant  company  be  permitted  to  place 
operators  in  the  stations  of  the  railroad  company  to  operate 
the  wires? 

This  question  involves  largely  the  right  of  the  defendant 
to  have  a  decree  for  the  speoifio  performance  of  the  con- 
tract. 

Is  this  a  case  in  which  a  specific  performance  could  be  had 
if  the  contract  was  legal  ?  To  say  the  least,  it  would  be  very 
doubtful.  Marble  Co.  v.  Ripley,  10  Wall.  339,  358-9 ;  Rail- 
road Co.  V.  Railroad  Co.  13  Ohio  St.  544. 

In  brief,  this  contract  being  absolutely  void,  and  the  plain- 
tiff having  taken  peaceable  possession  of  the  property,  ac- 
companied with  legal  proceedings  to  have  the  contract  de- 
clared null,  and  for  an  account  to  be  taken  between  the  par- 
ties,  in  my  judgment  the  defendant  cannot  compel  a  restitu- 
tion of  the  property  nnder  the  contract  pending  the  proceed- 
ings. 

'  A  temporary  injnnotion  may  be  continued  ontil  the  ses- 
sion of  conrt. 
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And  on  Tiiay  8th  the  following  order  was  entered  in  said 
dase: 

Jn  tlu  Circuit  Court  of  thd  United  States  for  the  District  of 

Kansat. 

The  GsirrBAii   Bbanoh    Union   Pacific    Bailboad   Gohpant 

(otherwise  known  as  the  Atchison  Ik  Pike's  Peak 

Bailroad  Company)  v.  The   Westebn 

Union  Telegraph  Company. 

At  Chahbebs,  Topeka,  Kansas,  May  8,  1880. 

Now  comes  the  Central  Branch  Union  Pacific  Bailroad 
Company,  by  J.  P.  Usher,  and  Everest  &  Waggener,  its  so- 
licitors, and  the  Western  Union  Telegraph  Company,  by  W. 
C  Webb,  George  B.  Peck,  and  Tomlinson  &  Griffin,  its  solic- 
itors, and  thereupon  came  on  to  be  heard  the  motion  of  the 
the  defendant,  the  Western  Union  Telegraph  Company,  to 
vacate,  set  aside,  and  dissolve  the  temporary  restraining 
order,  granted  herein  on  the  twenty-seventh  day  of  February, 
1880,  upon  consideration  whereof  it  is  ordered  by  the  court 
that  said  motion  be  and  the  same  is  hereby  denied  and  over- 
ruled. And  it  is  further  ordered  that  the  said  temporaiy 
restraining  order  granted  herein  on  the  twenty-seventh  day 
of  February,  1880,  be  and  the  same  is  hereby  continued  in 
full  force  and  effect  until  the  regular  term  of  this  court,  com- 
mencing at  Leavenworth,  in  said  district,  on  Monday,  the 
seventh  day  of  June,  1880,  and  until  the  further  order  of  the 
court. 

The  motion  of  the  defendant.  Western  Union  Telegraph 
Company,  for  temporary  injunction,  came  on  to  be  heard, 
and  was  argued  by  counsel,  on  consideration  whereof  it  is 
ordered  that  said  motion  be  and  the  same  is  hereby  denied 
and  overruled. 

0.  G.  FosTEB,  Judge. 
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Thk  Wkstbbn  Union  Teleqbaph  Company  v.  Thh  Union  Pa- 
oiFio  Bailwat  Gomtany  aad  others. 

{Cireuit  Court,  J).  Kanuu.    Jaly  27, 1880.) 

1.  OORFOBATZOK— POVXR    TO   ASNOIT   FbAKCHIRB    CHDEB  AOT   OF    OOK- 

0BB88  or  JUI.T  2, 1864.— The  United  States  Telegnph  Company  had 
power  to  assign  and  transfer  to  plaintiil  its  right,  derived  {rum  act  ot 
oongreas  of  July  2, 1864,  to  constract  a  line  of  telegraph  along  the 
line  of  the  Kansas  Pacific  Railroad,  and  the  amended  bill  shows  that 
■ach  assignment  was  duly  executed. 

2.  ItXSOAL  CoirTKACT  DOES  KOT  AFFECT  FSBYIOUSLY- ACQUIRED  iNTBBEfT 

IN  Bame  Profbrtt.— Where,  prior  to  October  1,  1866,  the  plaintiff 
had  acquired  an  interest  in  the  telegraph  line  and  property  in  con- 
tioversy,  that  interest  was  not  affected  by  a  contract  made  on  that  day 
for  a  lease  of  the  line,  even  though  that  contract  be  held  void. 

8.  Bams— Profbrtt  AcqmuED  imDBR  an  Illegal  Contract.— Even  if 
the  contract  of  October  1, 1866,  is  held  void,  the  property  accumulated 
or  oonstrocted  under  It  must,  as  between  the  parties,  be  disposed  of 
according  to  equity,  and  the  court  will  not  refuse  to  deal  witli  that 
property  on  the  ground  that  it  was  acquired  under  an  illegal  co^tract{ 
following  Planter$'  Baikk  ▼.  Union  Bank,  16  Wall.  483,  and  Brook$  1r. 
Jfor«n,  2  Wall.  70. 

t,  Bamb— Riedrs  so  Acquirbd  will  be  Protected. — It  is,  therefore, 
htIA,  indq)eadent.Iy  of  the  question  of  the  validity  of  the  eaid  con. 
tract,  that  the  plaintiff  has,  according  to  the  allegations  of  the  amended 
bill,  an  interest  in  the  property  in  dispute,  which  a  court  of  equity 
will  protect,  and  defendants  liave  not  the  right  to  seize  it  by  force 
and  without  process. 

5.  Sfbcific  Pervoruancb  —  Injdnction.  —  That  although  a  court  of 
equity  will  not  decree  the  speciflo  performance  of  a  contract  requiring 
continuous  duties,  involving  the  exercise  of  personal  labor  and  culti- 
vated judgment,  yet  the  violation  of  such  a  contract  may  be  enjoined. 

&  Parol  AoBEBifBNT  to  Modipt  WRrrrKN  Contract. — The  question  of 
the  validity  and  effect  of  the  parol  agreement,  set  out  in  the  amended 
bill,  to  annul  and  abrogate  the  vicious  clause  in  the  written  contract 
of  October  1, 1866,  is  reserved  for  further  argument  and  future  deter- 
mination. 

In  Equity.    Demarrer  to  Amended  Bill. 

C.  Beckwith,  WiOiami  d  Thompson  and  Om.  B,  Ptck,  for 
complainants.  i. 

I.  P.  Uther,  A.  G,  WiJUiama  and  Everett  <t  Waggener,  for 
respondents. 
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MoGb&bt,  C.  J.  The  demurrer  to  the  original  bill  having 
been  sustained  on  the  ground  of  the  immorality  of  a  material 
part  of  the  contract,*  set  out  and  made  the  sole  basis  of  the 
relief  sought,  the  plaintiff  filed  an  amended  bill,  which  is 
now  before  me  for  consideration ;  counsel  having  agreed  that 
the  motion  to  dissolve  the  injunction  shall  be  regarded  as  a 
general  demurrer  to  the  amended  bill.  The  part  of  the  con- 
tract held  vicious  is  the  clause  providing  for  the  transmission 
free  of  charge  of  private,  social,  and  family  messagea  of  the 
executive  officers  of  the  railway  company. 

The  amended  bill  makes  certain  averments,  intended  to 
show  the  right  of  plaintiff  to  recover,  notwithstanding  the  in- 
sertion of  this  vicious  clause  in  the  original  contract. 

The  question  to  be  determined  is  the  su^ciency  of  these 
averments,  or  of  any  of  them,  to  entitle  plaintiff  to  the  relief 
sought. 

1.  The  plaintiff  now  claims  that  it  is  rightfully  in  posses- 
sion of  the  right  of  way,  and  of  the  telegraph  line  in  question, 
by  virtue  of  the  provisions  of  the  act  of  congress  of  July  2, 
1864,  entitled  "An  act  for  increased  facilities  of  telegraph 
communication  between  the  Atlantic  and  Pacific  states,  and 
the  territory  of  Idaho."  I  had  occasion  to  comment  npon 
this  act  in  my  opinion  npon  the  demurrer  to  the  original  bill, 
and  the  conclusion  reached  was  that  the  act  was  intended  to 
authorize  the  United  States  Telegraph  Company,  either  with 
or  without  the  consent  of  the  railway  company,  to  construct 
and  operate  a  line  of  telegraph  along  and  upon  the  right  of 
way  of  the  railway  company.  Whether  this  right  was  as- 
signed and  transferred  to  the  present  plaintiff  by  a  valid  con- 
tract, was  not  considered,  and  that  question  is  now  to  be 
determined.  The  allegations  of  the  amended  bill,  being 
admitted,  sufficiently  show  that  the  United  States  Telegraph 
Company  had,  by  virtue  of  the  laws  of  New  York,  by  which 
it  was  created,  a  right  to  make  an  assignment  and  transfer 
of  all  its  franchises  and  property  to  another  telegraph  com- 
pany. 

Counsel  for  respondents  insist,  however,  that  this  right  was 

*See  ante,  1. 
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noi  recognized  by  the  aboTe-mentioned  act  of  congress,  of 
July  2,  1864,  and  that  by  that  act  the  United  States  Tele- 
graph Company,  and  that  company  only,  was  authorized  to 
construct  its  telegraph  along  the  line  of  the  railway.      It  is 
said  that  this  was  a  personal  privilege  granted  to  that  com- 
pany, and  that,  therefore,  it  could  not  assign  it.     Ordinarily, 
when  property,  or  rights  of  any  kind,  are  acquired  by  a  cor* 
poration,  they  are  to  be  enjoyed  or  disposed  of  in  any  man- 
ner not  inconsistent  with  the  law  of  its  being.     Unless,  there- 
fore, there  is  something  in  the  act  of  congress  to  indicate  a 
different  purpose,  it   must  be  presumed  that  the  right  to 
'    remove  its  line  to  the  railway,  and  to  operate  it  there,  was 
given  to  the  United  States  Telegraph  Company,  to  be  enjoyed 
or  disposed  of  under  its  charter  as  its  other  property  and 
rights.    By  reference  to  the  act  of  congress  it  will  be  seen 
that  nothing  is  said  about  the  assignment  of  the  rights  con- 
ferred upon  the  United  States  Telegraph  Company.     The 
transfer  of  those  rights  is  neither  authorized  nor  prohibited 
in  terms.     We  must,  therefore,  consider  the  spirit  and  the 
purpose  of  the  act  to  ascertain  whether  it  was  the  intent  of 
congress  to  confine  the  privilege  to  that  company,  and  to  pro- 
hibit its  transfer.     There  is  nothing  to  indicate  any  intent 
to  require  the  construction  of  the  telegraph  line  by  the  United 
States  Company.     The  evident  purpose  of  the  act  was  to  save 
that  company  from  pecuniary  loss  by  reason  of  the  construc- 
tion of  a  rival  line  by  the  railway  company.     It  was  intended 
to  confer  a  favor  upon  the  telegraph  company  by  placing  it 
in  a  position  to  protect  itself  from  the  ruinous  competition 
likely  to  be  established  by  the  construction  of  another  line  of 
telegraph  under  the  Pacific  Railway  acts.     This  purpose  was 
more  effectually  accomplished  by  leaving  its  charter  right  to 
sasign  its  franchises  and  transfer  its  property  unrepealed. 
I  am,  therefore,  of  the  opinion  that  the  United  States  Tele- 
graph Company  was  authorized  to  assign  the  rights  conferred 
upon  it  by  the  act  of  July  2,  1864. 

I  am  also  of  the  opinion  that  the  amended  bill,  taken  as 
true,  shows  a  transfer  of  those  rights  to  the  plaintiff.  It  fol- 
lows from  this  that  the  plaintiff  has  rights  in  respect  to  tho 
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linea  in  controversy  which  a.  court  of  equity  should  protect, 
independently  of  the  contract  of  October  1, 1866.  It  was  not 
a  trespasser  upon  the  right  of  way  of  the  railway  company. 
'  i^ithout  a  contract  it  had  a  right  to  go  there  tcoA  oenstmet 
its  lines ;  and,  having  expended  its  means  with  the  consent  of 
the  railway  company  in  constructing  the  existing  line,  the 
defendants  mast  not  take  possession  of  it  by  force,  and  with« 
out  making  compensation.  It  is  not  material  to  determine 
whether  the  right  of  way  along  the  railway,  and  over  its  right 
of  way,  was  also  granted  by  the  act  of  July  24,  1866,  for  if 
so  no  additional  rights  were  conferred.  As  to  a  part  of  the 
line,  the  right  of  the  plaintiff  outside  of  the  contract  is,  accord- 
ing  to  the  allegations  of  the  amended  bill,  very  clear.  It  is 
averred  that  prior  to  1865  the  United  States  Telegraph  Com- 
pany, with  the  assent  of  the  railway  company,  entered  upon 
the  right  of  way  of  the  last-named  company  west  of  Lawrence, 
as  it  had  a  right  to  do  under  the  act  of  Congress  of  July  2, 
1864,  and  that  in  the  year  1865,  under  said  right  to  enter 
upon  said  right  of  way,  and  construct  and  operate  such  line 
of  telegraph,  it  had  constructed  a  line  of  telegraph  from  Law- 
rence to  Fort  Biley,  a  distance  of  97  miles,  and  had  also 
entered  into  a  contract  for  the  construction  and  delivery 
to  it  of  a  line  of  telegraph  from'Leavenworth  to  Lawrence, 
and  for  the  residue  of  the  line  between  Fort  Biley  and  Den- 
ver ;  such  lines  to  be  constructed  and  ready  for  operation  as 
fast  as  said  railroad  should  be  constructed.  It  is  further 
averred  that  said  United  States  Telegraph  Company  proceeded 
in  the  construction  of  said  line  of  telegraph,  until  1866,  with- 
dut  objection  on  the  part  of  the  railway  company,  and  was, 
in  1866,  in  possession  of  a  line  of  telegraph  from  Lawrence 
to  Fort  Biley,  and  was  engaged  in  operating  the  same,  and 
was  engaged  in  constructing  the  residue  of  its  line  between 
the  mouth  of  the  Kansas  river  and  Denver,  and  between  Law- 
i^enoe  and  Leavenworth,  and  had  collected  a  considerable 
amount  of  material  therefor.  The  rights  and  property  here 
described  existed  in  the  United  States  Company,  and  were 
assigned  to  the  plaintiff  prior  to  the  execution  of  the  contract 
of  October  1,  1866,  and  they  were,  in  my  view,  vested  in  the 
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plaintifF  prior  to,  and  independently  of,  the  contract.  Should 
the  contract  be  held  void,  an  accounting  between  the  parties 
would,  nevertheless,  be  necessary,  in  order  to  determine  their 
rights  mih  respect  to  the  line  of  which  the  property  here 
mentioned  a>nd  described  constitutes  an  important,  part. 

2.  There  is  another  ground  upon  which  I  should  feel  con- 
strained to  hold  that  the  plaintiff  has,  by  the  amended  bill, 
shown  an  interest  in  the  telegraph  lines  and  property  in  con- 
troversy  which  a  court  of  equity  should  protect.    Even  if  we 
assume  that  the  contract  is  void,  the  property  accumulated 
or  constructed  under  it  must,  as  between  the  parties,  be  dis^ 
posed  of  according  to  equity,  and  the  court  will  not  refuse  to 
deal  with  that  property  on  the  ground  that  it  was  aoquired 
under  an  illegal  contract.     Such  is  the  doctrine  established 
by  the  supreme  court  of  the  United  States.      The  case  of 
Planters'  Bank  v.  Union  Bank,  16  Wall.  483,  was  a  suit  td 
recover  money  received  for  the  sale  of  confederate  bonds.    In 
the  course  of  the  opinion  Mr.  Justice  Strong  said :    "It  may 
be  that  no  action  would  lie  against  a  purchaser  of  the  bonds, 
or  against  the  defendants,  on  any  engagement  made  by  them 
to  sell.    Such  a  contract  would  have  been  illegal.     But  when 
the  illegal  transaction  has  been  consummated ;  when  no  court 
has  been  called  upon  to  give  aid  to  it ;  when  the  proceeds  of 
the  sale  have  been  actually  received,  and  received  in  that 
which  the  law  recognizes  as  having  had  value ;  and  when  they 
have  been  carried  to  the  credit  of  the  plaintiffs,  the  case  is 
different.     The  court  is  there  not  asked  to  enforce  an  illegal 
contract.     The  plaintiffs  do  not  require  the  aid  of  any  illegal 
transaction  to  establish  their  case.    It  is  enough  that  the 
defendants  have  in  hand  a  thing  of  value  that  belongs  to 
them.     Some  of  the  authorities  show  that,  though  an  illegal 
contract  will  not  be  executed,  yet,  when  it  has  been  executed 
by  the  parties  themselves,  and  the  illegal  object  of  it  has  beeti 
accomplished,  the  money  or  thing  which  was  the  price  of  it 
may  be  a  legal  consideration  between  the  parties  for  a  prom-i 
ise,  express  or  implied,  and  the  court  will  not  unravel  the 
transactions  to, discover  its  origin."    Id.  499-500.  ^ 


Digitized  by 


Google 


42i  FEDESAL  BXPOATSB. 

And  see  the  following  cases  cited  and  approved  by  Justice 
Btrong  in  his  opinion :  Faikney  t.  Reynolds,  4  Burrows,  66, 
(2069;)  Petrie  v.  Hannay,  3  Term,  418,  419;  Lestapiet  t. 
Ingraham,  5  Barr,  71;  Armstrong  v.  Toler,  11  Wheat.  268; 
McBlair  y.  dibbes,  17  How.  232,  236;  Brooks  v.  Martin,  2 
WaU.  70. 

In  Brooks  r.  Martin  it  was  held,  upon  fall  oonsideration, 
that  after  a  partnership  transaction,  confessedly  in  violation 
of  an  act  of  congress,  has  been  carried  out,  a  partner  in  whose 
hands  the  prohts  are  cannot  refuse  to  account  for  and  divide 
them  on  the  ground  of  the  illegal  character  of  the  original 
contract.  All  of  these  cases  admit  the  invalidity  of  a  contract 
bottomed  in  immorality  or  in  a  violation  of  a  statute,  and 
they  all  agree  that  where  a  party  comes  into  court  and  asks 
relief  upon  such  a  contract  it  must  be  denied.  But  they 
make  a  distinction  between  those  cases  in  which  a  court  is 
asked  to  enforce  such  a  contract,  and  those  in  which  a  court 
is  asked  to  deal  with  property  which  has  been  acquired  as  the 
result  of  the  execution  thereof.  Such  property  may  constitute 
the  subject-matter  of  a  suit  at  law  or  in  equity,  notwithstand- 
ing the  invalidity  of  the  contract  under  which  it  was  acquired. 
Applying  this  doctrine  to  the  case  in  hand,  we  find,  accord- 
ing to  the  allegations  of  the  amended  bill,  that  besides  the 
property  acquired  by  plaintiff  from  the  United  States  Tele- 
graph Company  (and  which  became  and  is  a  part  of  the  line) 
the  plaintiff  has  expended  upon  said  line  over  one  hundred 
thousand  dollars  in  excess  of  the  contributions  made  by  the 
riiiilway  company  under  the  contract. 

The  fact  seems  to  be  that,  by  expenditures  made  by  the 
plaintiff,  and  by  contributions  from  the  railway  company,  the 
line  has  been  constructed,  reconstructed,  and  maintained. 
If  the  contract  were  set  aside  it  would,  I  think,  leave  the  par- 
ties joint  owners  of  the  property,  and  a  case  for  equity  juris- 
diction, in  the  adjustment  and  settlement  of  their  respective 
interests,  would  be  presented. 

8.  I  reserve  for  further  consideration  hereafter  the  question 
of  the  effect  of  the  parol  agreement  set  out  in  the  amended 
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loll,  by  which  the  parties,  as  is  alleged,  contracted  with  each 
other  to  abrogate,  annal,  set  aside,  and  expunge  ttcxm  said 
contract  the  clause  providing  for  the  transmission  of  private, 
social,  and  family  messages  of  the  executive  officers  of  the 
railway  company  free  of  charge.  Whether  said  agreement 
was  made  upon  sufficient  consideration;  whether,  if  valid,  it 
left  the  entire  contract  in  parol;  and  whether,  if  so,  the  unex- 
ecuted portion  is  void  under  the  statute  of  frauds,  —  are  aU 
important  questions,  which  may  become  very  material  in  the 
hirtber  progress  of  the  cause.  In  the  view  I  have  taken  of 
other  questions  it  is  not  necessary  now  to  decide  these,  and 
I  leave  them  open  for  further  argument  and  further  determi- 
nation. 

4.  It  is  insisted  by  counsel  for  defendants  that  the  contract 
set  out  in  the  bill  (assuming  its  validity)  is  one  which  requires 
the  performance  of  continuous  duties,  involving  the  exercise 
of  skiU,  personal  labor,  and  cultivated  judgment;  and  that, 
therefore,  a  court  of  equity  will  neither  de,cree  its  specific  per- 
formance nor  enjdn  its  violation.     That  the  contract  is  in  its 
nature  incapable  of  being  enforced  by  a  decree  for  specific 
performance  is  very  clear,  (Marble  Co.  v.  Ripley,  10  Wall. 
339 ;)   but  it  does  not  follow  that  a  party  to  such  a  contract 
can  have  no  injunction  to  restrain  its  breach.    It  is  now 
settled,  I  think,  by  the  decided  weight  of  authority,  that  in 
such  cases,  although  the  affirmative  specific  performance  of 
the  contract  is  beyond  the  power  of  the  court,  its  performance 
will   be  negatively  enforced  by  enjoining  its  breach.     Fome- 
roy  on  Specific  Performance,  §§  24,  25,  310,  311,  and  312, 
and  cases  cited.    If,  therefore,  the  contract  shall  be  finally 
held  valid  by  reason  of  the  elimination  of  the  vicious  clause, 
or  on  any  other  ground,  it  will  follow  that  the  injunction  was 
properly  granted.    If  it  should  be  held  that  the  contract  is 
void,  it  will  still,  in  my  judgment,follow  that  the  defendant 
should  be  restrained  from  taking  possession  of  the  property 
accamnlated,  under  the  circumstances  stated  in  the  amended 
bill,  until  an  accounting  and  settlement  can  be  bad. 

The  demurrer  to  the  amended  bill  is  overruled.     Defend- 
ants may  answer  if  they  see  fit.     If  they  stand  upon  their 
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demurrer,  there  -vrill  be  a  decree  eontinoing  the  injanotion  in 
force  until  final  decree  settUng  the  respective  rights  of  the 
parties  can  be  had.  8tat$  of  Georgia  T.  Brueles/ord,  3  Dall. 
406,  408. 


Thb  Webtebm  Union  Tbleoiuph  CompaDy  v.  The  St.  Joaspa 
&  Western  Rulway  Company  and  others. 

(Oireuit  Ootirt,  D.  Kansai.    July  31, 1880.) 

1.  Ii.LBOAi:i  Contract— Remedy— Imjdnction.— A  court  of  equity  will 

enjoin  the  seizure  of  property  and  tlie  ejectment  of  the  posseRsor, 
although  the  same  may  have  been  acquired  under  an  illegal  contract, 
until  an  application  has  been  made  for  the  cancellation  of  auch  con- 
tract, and  a  full  and  fair  settlement  of  all  aceounts  growing  out  of  its 
execution  in  the  past. 

2.  Corporation— Ratification. — A  corporation,  like  an  individual,  may- 

ratify  by  its  acta  the  terms  of  a  contract  by  which  it  would  not,  with- 
out such  ratification,  be  bound. 

3.  Contract— Bpbcipio  Perfokmancb — Injunction'. — Although  specific 

pei-formance  of  a  contract  requiring  the  performance  of  continuous 
duties  will  not  be  enforced,  a  court  of  equity  will,  aevertheleas,  en- 
join its  violation. 

In  Equity.     Demurrer  to  Bill. 

Woodson  d  Crosby,  W.  C.  Webb,  Peck,  Ryan  £  Johnson, 
Karnes  dk  Ess,  Williams  dt  Thompson  and  C.  Beckwith,  for  cota- 
plainant. 

John  Doniphan  and  Everest  d  Waggener  for  defendants. 

McCbaby,  C.  J.  This  case  has  been  argued  and  submit- 
ted upon  demurrer  to  the  bill.  The  material  facts,  as  they 
are  stated  in  the  bill,  are  as  follows. 

1.  On  the  tenth  day  of  August,  1871,  the  Western  Union 
Telegraph  Company,  and  the  St.  Joseph  &  Denver  City 
Bailroad  Company,  entered  into  a  written  contract,  whereby, 
upon  certain  terms  and  conditions,  a  line  of  telegraph  was  to 
be  constructed,  maintained,  and  operated  along  the  line  of 
said  railroad.  Each  company  was  to  contribute,  as  specified 
in  the  contract,  certain  material  and  service  in  the  construo- 
tion,  maintenance,  i^nd  operation  of  the  line. 
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3.  The  railroad  company  agreed  to  give  the  telegraph  com- 
pany the  ezcluBire  right  of  vay,  on  and  along  the  line  of  the 
road,  for  the  construction  and  use  of  a  telegraph  line  for  pub- 
lic and  commercial  business. 

3.  ProTiadonB  were  made  fqr  transacting  the  telegraph  bus- 
iness of  the  railroad  company  by  the  telegraph  company. 

4.  The  agreement  was  to  continue  in  force  for  the  term  of 
twenty-five  years  from  tiie  tenth  of  August,  1871. 

5.  In  pursuance  of  the  contract,  and  in  full  reliance  upon 
its  legality,  and  the  good  faith  of  the  railroad  company  in 
making  it,  the  plaintiff  has  erected  and  maintained,  at  great 
cost  and  expense,  a  line  of  telegraph  along  the  line  of  the 
railroad,  consisting  of  two  wires,  one  extending  from  El- 
wood,  in  Kansas,  and  St.  Joseph,  Missouri,  to  Hastings, 
Nebraska,  and  the  other  from  the  same  points  to  Hanover* 
in  Kansas. 

6.  The  said  railroad  company  constructed  its  railroad  from 
a  point  opposite  the  city  of  St.  Joseph,  Missouri,  although 
the  charter  was  for  a  railroad  from  Elwood,  Kansas,  west- 
wardly  to  a  junction  with  the  Union  Pacific  Railroad,  or  any 
branch  thereof,  and  it  was  expressly  understood  and  agreed 
between  plaintiff  and  said  railroad  company,  at  the  time  the 
contract  was  entered  into,  that  the  plaintiff  was  to  operate, 
maintain,  and  establish  its  telegraph  along  the  line  of  ths 
railroad,  from  St.  Joseph,  through  Elwood,  Kansas,  and  the 
line  was  so  erected,  and  has  been  so  maintained  and 
operated. 

7.  Certain  mortgages  executed  by  the  said  St.  Joseph  & 
Denver  City  Bailroad  Company  were  duly  foreclosed,  and 
tinder  decree  of  foreclosure  thereof  all  the  land,  property, 
rights,  and  franchises  of  said  company  were  duly  sold  and 
c<Hiveyed  to  persons  representing  the  holders  and  owners  of 
the  mortgage  debts.  In  1875  the  purchasers,  and  those  for 
whose  benefit  they  purchased,  took  possession  of  the  entire 
line  from  St.  Joseph  to  Hastings.  Afterwards  the  St.  Joseph 
&  Western  Bailroad  Company  was  organized,  and  all  the 
property,  rights,  and  franchises  of  the  old  company  were  sold 
and  conveyed  to  it. 
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8.  Since  the  purchase  by  said  last-named  company  (defend- 
ant herein)  it  has  been,  using  and  operating  the  railroad, 
and  has  fully  ratified,  sanctioned,  and  confirmed  the  contract 
made  and  entered  into  between  the  plaintiff  and  St.  Joseph 
&  Denver  City  Railroad  Company,  and  received  and  enjoyed 
all  the  benefits  and  advantages  of  said  contract  that  had 
been  received  and  enjoyed  by  the  St.  Joseph  &  Denver  City 
Bailroad  Company  down  to  the  time  the  new  corporation, 
now  owning  and  controlling  the  same,  was  formed. 

9.  The  defendants  have  combined  and  confederated  to- 
gether for  the  purpose  of  defrauding  the  plaintiff  of  said  line 
of  telegraph,  and  of  the  property  and  wires  connected  there- 
with, and  did,  about  the  twenty-seventh  of  February,  1880, 
unlawfully  and  with  force  seize  the  telegraph  line  at  a  point 
in  Doniphan  county,  Kansas,  etc.,  and  did  forcibly  deprive 
plaintiff  of  all  possession,  in  benefit  and  control,  of  said  tele- 
graph wires  and  batteries,  etc. 

The  prayer  is  for  an  injunction  to  restrain  defendants 
from  preventing  plaintiff  recoimeoting  the  wires  that  have 
been  cut  and  severed  as  aforesaid,  and  restoring  the  connec- 
tion which  has  been  severed,  and  from  preventing  the  plain- 
tiff from  using  the  said  line  and  wires,  and  enjoying  all  the 
benefits  to  which  plaintiff  is  entitled  under  sai^  contract  of 
August  10,  1871,  and  from  interfering  with  plaintiff  in  the 
use  of  said  telegraph  and  wires,  and  from  the  exercise  of 
rights  heretofore  claimed  and  exercised  under  said  contract. 

Prior  to  the  removal  of  this  cause  from  the  state  court  an 
injunction  was  granted.  The  defendants  demur,  and  also 
move  to  dissolve  the  injunction.  It  will  be  sufficient,  for  the 
present,  to  consider  the  case  upon  the  demurrer. 

1.  It  is  said  that  the  charter  of  the  St.  Joseph  &  Denver 
City  Eailroad  Company  expired  by  law  in  1877,  and,  inas- 
much as  the  contract  was  to  run  for  twenty-five  years,  or 
until  1896,  it  was  beyond  the  power  of  the  corporation,  and 
void.  It  is  not  necessary  to  determine  the  question  whether 
such  a  contract  is  void  in  toto,  or  only  void  as  to  that  part 
of  the  contract  which,  by  its  terms,  is  to  be  performed  after 
the  expiration  of  the  charter,  because,  in  so  far  as  it  has  beea 
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executed,  the  parties  are  bound,  and  rights  may  hare  accrued 
that  a  court  of  equity  will  enforce.  The  contract  was  entered 
into;  it  is  not  tainted  with  moral  turpitude;  under  it  a  line 
of  telegraph  has  been  built  and  operated,  and  a  valuable  bus- 
iness has  been  created;  for  about  nine  years  it  has  been  ree- 
ognized  and  executed.  Under  these  circumstances  it  is  not  the 
province  of  either  party  to  declare  the  contract  void,  and 
assume,  without  process  and  without  a  settlement,  to  seize 
the  lines  and  property. 

2.  It  is  insisted  that  by  the  foreclosure  sale  of  1875,  to  the 
new  company,  they  acquired  all  the  rights  the  old  company 
had  in  the  wires  along  the  line;  that  the  new  company  took 
them  freed  from  any  claim  of  plaintiff  under  the  contract, 
and  is  not  bound  by  it.  This  claim  is  fully  met  by  the  alle- 
gations in  the  bill,  which  is  admitted  by  the  demurrer,  that 
the  new  company,  since  its  purchase,  has  fully  ratified,  sanc- 
tioned, and  confirmed  the  contract,  "and  that  it  has  received 
all  the  benefits  and  advantages  of  said  contract  that  had  been 
received  and  enjoyed"  by  the  old  company.  If  this  allega- 
tion is  true,  it  must  follow  that  the  new  company  is  at  least 
so  far  bound  by  the  terms  of  the  contract  as  to  be  obliged  to 
submit  to  an  accounting  and  settlement  with  the  plaintiff 
before  it  can  take  possession  of  the  wires  and  eject  the  plain- 
tiS  therefrom.  A  corporation,  like  an  individual,  may  ratify, 
by  its  acts,  the  terms  of  a  contract  by  which  it  would  not 
without  such  ratification  be  bound. 

3.  It  is  also  insisted  that  the  plaintiff  is  not  entitled  to 
relief,  because  of  the  clause  in  the  contract  which  gives  the 
plaintiff  the  exclusive  privilege  of  constructing  and  operating 
a  line  of  telegraph  along  the  line  of  the  railroad. 

I  have  little  doubt  that  the  clause  here  referred  to  is  void ; 
and  should  any  telegraph  company  desire  to  erect  another  line 
along  the  railroad,  I  do  not  think  the  plaintiff  could  be  heard 
to  object.  Western  Union  Telegraph  Companj/  v.  American 
Union  Telegraph  Company,  Supreme  Court  of  Georgia,  1880. 

Cut  that  clause  does  not  vitiate  the  entire  contract,  as 
between  the  parties ;  much  less  does  it  preclude  the  plaintiff 
£roin   seeking  the  aid  of  a  court  of  equity  to  protect  rights 
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acquired  under  i<^  and  gro-wing  out  of  its  execution  in  the' 
past. 

4.  It  is  said  that  the  contract  requires  tlie  performance  of 
continuous  duties,  and  therefore  specific  performance  will 
not;  be  decreed.  This  is  true,  but  a  court  of  equity  may,  hot- 
ertheless,  enjoin  the  violation.  Pomeroy  on  Specific  Perform- 
ance, §§  24,  25,  310,  311,  and  312. 

5.  I  am  not  prepared  at  present  to  decide  that  the  defend- 
ants  may  not  be  able  to  show  that  the  contract  in  question 
ought  to  be  cancelled  by  decree  of  this  court;  that  is  a  ques- 
tion which  can  only  be  determined  upon  final  hearing.  In 
oases  of  this  character,  when  the  contract  requires  continuous 
service  for  a  series  of  years,  and  where  the  parties  disagree, 
even  if  the  contract  is  not  absolutely  void,  a  court  of  equity 
may  decree  a  dissolution  of  relations  between  them,  upon  a 
free  settlement  of  their  accounts,  and  payment  of  any  bal- 
ances. 

What  I  wish  to  emphasize  in  this  case,  as  well  as  in  other 
similar  cases,  is  that  the  defendants  have  no  right  to  take 
their  remedy  into  their  own  hands.  If  they  have  the  right 
to  seize  this  property  by  force,  upon  the  ground  that  they 
hold  the  contract  void,  according  to  the  same  reasoning  the 
plaintiff  would  have  the  right  to  adjudge  the  contract  valid, 
and  by  force  retake  the  property.  In  other  words,  force  and 
violence  would  take  the  place  of  law,  and  mobs  would  be  sub- 
stituted for  the  process  of  courts  of  justice.  The  strongest 
litigant,  the  one  commanding  the  largest  force  of  men  and 
the  most  money,  would  succeed. 

Such  a  doctrine,  if  recognized  by  the  courts  as  a  proper 
mode  of  adjusting  disputes  concerning  property  rights,  would 
lead  at  once  to  anarchy. 

If  the  defendants,  after  years  of  acquiescence  in  the  con- 
tract in  question,  after  receiving  its  benefits,  and  after  a 
property  had  been  built  up  under  it  to  which  others  made 
claim,  became  suddenly  convinced  that  it  was  a  void  contract, 
it  was  their  duty  to  apply  to  the  courts  for  relief,  praying  a 
cancellation  of  the  contract,  and  a  full  and  fair  settlement  of 
all  accounts  growing  out  of  its  execution  in  the  past. 
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Until  they  eeek  soind  snch  remedy,  and  until  »  fair  settle* 
ment  upon  fnll  acooanting  oan  be  had)  they  will  be  enjoined 
from  attempting  to  eject  the  plaintiff,  oi  to  seise  the  property. 

The  demarrer  to  the  bill  is  overraled. 


Dsixm  V.  Stanton,  impleaded,  eto. 

(Cireuii  Court,  IT.  D.  IttinoU.    November,  1879.) 

L  SuRXTT— Injukotioh  Boitd. — h.  surety  upon  an  Injunction  bond  tn  • 
trade-mark  csae,  conditioned  for  the  payment  of  all  damages  and  costs 
to  be  awftided  against  the  complainant  and  in  favor  of  the  defendant, 
npon  the  trial  or  final  hearing  of  the  matter  referred  to  In  the  bill  of 
complaint,  ia  not  liable  for  damages  sustained  in  consequence  of  th« 
iMtting  of  the  injunction,  unless  the  same  were  awarded  at  the  time 
•f  the  trial  of  the  cause. 
Brin  ▼.  Etalh,  13  How.  168,  followed. 

Demurrer  to  Declaration. 

Oeorgt  C.  Christian  and  Charlet  E.  Popt,  for  plaintiff. 
Henry  T.  Rogers,  for  defendant. 

Blodgbtt,  D.  J.    These  are  two  separate  cases,  upon  bonds 

given  by  the  defendants.  Lea  &  Ferrin  and  Stanton,  to  the 

complainant,  upon  the  issue  of  an  injunction  in  a  cause  in 

which  Lea  &  Ferrin  were  complainants,  and  Deakin  was  de< 

fendant,  asking  that  Deakin  be  enjoined  from  violating  the 

alleged  trade-mark  of  the   complainant  on  Worcestershire 

sauce.     The  cause  in  which  the  injunction  was  issued  was 

bronght  to,  hearing  and  dismissed  for  want  of  equity;  and 

the  defendant  in  that  suit  now  brings  suit  on  this  bond  to  re« 

cover  damages  which  he  sustained  by  reason  of  the  issuing  of 

the  injunction.    The  first  bond  was  given  in  the  penal  sum  of 

$5,0OO,  and  is,  conditioned  for  the  payment  of  all  damages 

and  costs  to  be  awarded  against  the  complainant  and  in  favor 

of  the  defendant  upon  the  trial  or  final  hearing  of  the  matter 

referred  to  in  the  bill  of  complaint. 

The  second  suit  is  brought  upon  an  additional  bond,  which 
was  given  in  the  same  tiade-mark  case,  upon  the  suggestion 
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of  the  defendant  that  the  seoarity  given  by  the.  first  bond  was 
not  adequate  to  cover  his  probable  damages  in  the  case.  The 
condition  of  the  bond  is  substantially  the  same  as  the  first. 
The  allegations  are  that,  in  defending  this  suit,  the  com- 
plainant was  put  to  a  large  expense  for  solicitors'  and  attor- 
neys' fees,  which  the  obligors  have  not  paid;  also,  that  he 
sustained  a  large  amount  of  damage  by  the  breaking  up  of 
bis  business,  and  that  he  is  entitled  to  recover  the  amount  of 
damages  sustained  in  consequence  of  the  issuing  of  the 
injunction.  These  are  substantially  the  breaches  that  are 
assigned  to  this  bond. 

The  defendant  demurs  on  the  ground  that  no  damages 
were  awarded  at  the  time  of  the  trial  of  the  cause,  and  there- 
fore the  defendant,  who,  it  appears,  signed  the  bond  solely  as 
surety,  is  not  liable.  It  is  easy  to  see  why  the  bond  was  drawn 
in  the  manner  in  which  it  is.  The  practice  of  the  state  courts 
in  this  state  since  1861  has  been  to  award  auch  damages,  upon 
the  trial  or  dissolution  of  an  injunction,  as  the  defendant  may 
have  sustained  by  reason  of  the  issue  of  the  injunction;  and 
probably  the  counsel  used  the  state  court  form  in  preparing 
the  bond,  and  it  was  not  examined  by  the  court;  and  prob- 
ably the  only  question  raised  by  counsel  was  as  to  the  suf- 
ficiency of  the  surety.  The  demurrer,  therefore,  goes  to  the 
question  as  to  whether  t!ie  surety  in  these  two  cases  is  liable 
upon  the  facts  stated  in  the  declaration,  it  being  perhaps  con- 
ceded that  there  were  no  damages  awarded  by  the  court  to 
the  defendant  at  the  time  of  the  dissolution  of  the  injunction, 
or  the  final  hearing  of  the  case.  It  is  not  averred  any  dam- 
ages were  awarded,  and  it  was  said  on  the  argument  of  this 
demurrer  that  none  were,  and  that  the  practice  of  this  court 
did  not  allow  the  awarding  of  damages  under  such  circum- 
stances. 

An  examination  of  the  authorities  which  have  been  cited 
has  satisfied  me  that  this  action  cantiot  be  maintained  against 
the  surety  upon  this  bond.  I  do  not  care  to  cite  more  than 
the  case  of  Bein  v.  Heath,  12  How.  168,  which  was  a  case 
precisely  similar  to  this.  The  court  there  says:  "But  the 
bond  in  the  case  before  us  is  not  one  to  pay  the  damages 
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which  the  opposing  party  ehould  sustain  by  reason  of  the 
injunction,  but  it  is  to  pay  the  damages  that  might  be  recov- 
ered  against  them;  obviously  referring,  we  think,  to  the  prac- 
tice in  Louisiana  above  mentioned.  A  court,  proceeding 
according  to  the  rules  of  equity,  cannot  give  a  judgment 
against  the  obligors  in  an  injunction  bond  when  it  dissolves 
the  injunction.  It  merely  orders  the  dissolution,  leaving  the 
obligee  to  proceed  at  law  against  the  sureties,  if  he  sustains 
damage  from  the  delay  occasioned  by  the  injunction.  This 
was  done  by  the  circuit  court  in  the  former  suit  between  the 
parties.  No  judgment  was  or  could  be  given  against  the 
obligors  for  debt  or  damages,  and  none  were  recovered  against 
them  previously  to  the  institution  of  this  suit.  The  contin- 
gency on  which  they  agreed  to  pay  ha^  not,  therefore,  hap- 
pened, and  the  condition  of  the  bond  is  not  broken,  and  con- 
sequently no  action  can  be  maintained  upon  it.  It  would  be 
against  the  well-established  rule  of  the  chancery  court  to 
extend  the  liability  of  the  surety  by  any  equitable  construc- 
tion beyond  the  terms  of  his  contract ;  and  in  a  proceeding 
upon  a  bond  the  liability  of  the  principal  obligor  cannot  be 
extended  beyond  that  of  the  surety."    Id.  179. 

One  of  the  conditions  of  both  of  these  bonds  is  that  the 
obligor  was  to  pay  the  defendant  in  the  chancery  case  all 
oosts  and  damages  which  shall  be  awarded.  The  court  will, 
of  course,  take  notice  of  its  own  records,  and  the  averments 
in  the  declaration  are  sufficient  to  show  that  the  case  was  so 
disposed  of  that  an  award  for  costs  was  made  against  the 
complainant  in  the  original  bill.  If  these  costs  have  not  been 
paid,  I  have  no  doubt  the  plaintiff  should  have  leave  to  amend, 
by  alleging  a  breach  or  failure  to  pay  the  costs,  in  which 
event  the  plaintif  will  have  the  right  to  recover  on  this  bond 
the  amount  of  costs  which  were  awarded.  If  there  is  no  claim 
for  costs,  of  course  there  wiU  be  no  neceaaity  for  amending.  We 
have  been  considerably  embarrassed  about  this  case,  and  in 
some  doubt  as  to  whether  the  supreme  court  would  strictly 
follow  the  case  which  has  been  cited,  and  which  we  consider, 
at  present,  as  controlling;  and,  in  order  to  give  the  plaintiff 
the  bene&t  of  a  writ  of  error,  if  he  wishes  to  take  the  ease 
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further,  we  will  order  a  oonsolidation  of  the  two  oanses,  wbieh 
I  think  should  have  been  brought  together,  as  they  are 
against  the  same  parties,  and  the  second  bond  is  only  ad- 
ditional security  for  the  damage  growing  out  of  the  same  suit. 
The  order  consolidating  the  two  cases,  I  think,  should  be 
made  first,  and  then  the  demurrer  sustained  to  the  declara- 
tion.  Therefore,  if  the  plaintiff  wishes  to  amend,  or  thinks 
be  can  amend  so  as  to  make  a  better  declaration  on  the  facts 
ol  the  case,  we  should  feel  disposed  to  allow  it.  I  will  say, 
frankly,  we  would  like,  if  we  could,  to  so  construe  the  obliga* 
tions  of  the  bond  as  to  effect  the  purposes  for  which  it  was 
given,  but  the  authorities  which  are  cited  seem  to  be  controll- 
ing,  and  I  do  not  see  how  we  can  do  otherwise  than  to  Bas< 
tain  the  demurrer. 

An  order  will  be  made  that  the  causes  be  consolidated  pre- 
ceding the  disposition  of  the  demurrer,  so  that  error  can  be 
assigned  upon  that  question. 

DEOISIOH  Oa   DBMORBEB  TO  AMENDED   DSOULBATIOB. 
(Jul7  18.  1880.) 

BiiOoosTT,  D.  J.  This  case  is  before  me  on  demurrer  to 
»n  amended  declaration,  and  it  is  not  necessary  that  I  should 
rehearse  to  counsel  the  points  that  hare  been  raised  in  the 
case.  It  is  enough  to  say  that  I  do  not  see  that,  in  the 
amended  declaration,  any  such  change  has  been  made  as  will 
alter  the  finding  of  the  court  heretofore  on  demurrer  to  the 
original  declaration.  I  stUl  adhere  to  the  conviction  that  I 
must  be  governed  by  the  case  of  Bein  v.  Heath,  12  How.  168. 

It  is  true,  there  is  a  wide  conflict  of  authority  between  the 
state  courts  upon  the  questions  raised  on  this  demurrer.  I 
find  that  in  many  of  the  state  courts  the  rule  is  held  that  a 
suit  at  law  can  be  maintained  upon  a  bond  of  this  kind,  not-  '^'"^  I 

withstanding  no  assessment  of  damages  had  been  made  by 
the  court — no  award  of  damages — while  in  other  states,  as  in 
Kentucky  and  Maryland,  the  contrary  has  been  decided.  '  The 
authorities  of  Illinois  are,  perhaps,  with  the  plaintiff  in  this  ^ 

ease;  but  the  better  authorities,  and  the  authorities  of  sev-  ^^^^ 

tera. 
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eral  other  states  'where  they  have  very  able  courts,  are  the 
other  way,  and  I  shall  therefore  sustain  the  demurrer  to  the 
declaration,  knowing,  as  I  do,  that  the  case  is  of  sufficient  im- 
portance to  go  to  the  supreme  court. 


HsBBmo,  Assignee,  etc.,  v.  Bion^BDa  and  others. 

(Dittriei  Court,  D.  MinneaoUk.    February,  1880.) 

1.  VOLUNTABT  CONVBYAKCK — PARKNT  AND  CHILD— FkATJD. — A  VOluntaiy 

conveyance  from  a  parent  to  lils  childi-en,  by  way  of  settlement,  whila 
solvent  and  free  from  debt,  and  not  disproportionate  to  hU  means, 
will  be  sustained,  as  against  subsequent  creditors,  in  the  absence  of 
fraud. 

i.  Samb — ScBSBQUBNT  iKPBOTSiaum— Fraot). — Subsequent  contribu- 
buttons  of  money,  for  tlie  purpose  of  paying  oft  encnmbrances  and 
improving  the  property,  will  not  render  such  conveyance  void. 

8.  Sake— PREsnumoN  of  Acceftancb. — In  the  absence  of  direct  testl. 
mony  the  acceptance  of  the  grant  will  be  presumed,  after  the  expira* 
tion  of  four  years,  where  the  grantees  held,  owned,  controlled,  and 
managed  the  property  from  the  time  of  the  conveyance,  and  the  only 
occupancy  had  been  by  their  tenants,  and  for  their  sole  and  ezdusire 

H.  P.  Herring,  for  plaintiff. 

Oeorge  B.  Yaang,  for  defendani. 

Nelson,  D.  J.  This  suit  is  brought  to  recover  certain  real 
property  alleged  to  have  been  conveyed  in  fraud  of  creditors. 

On  August  12, 18f4,  William  Bicbards  purchased  of  Aaron 
S.  Everest  and  wife  the  property  in  controversy,  and  received 
a  deed  therefor,  which  was  recorded  August  15,  1874.  The 
purchase  price  was  $2,000,  and  Bicbards  paid  $200  in  cash, 
and  gave  his  notes  and  a  mortgage  to  secure  the  balance  of 
the  purchase  money.  The  notes  were  four  in  number,  viz. : 
One  for  $300,  due  August  12,  1875;  one  for  $500,  due  Au- 
gust 12,  1876 ;  one  for  $500,  due  August  12,  1877 ;  one  for 
$500,  due  August  12,  1878. 

On  August  14,  1874,  Bicbards  conveyed  the  farm  for  a 
consideration,  expressed  in  the  deed,  of  $200,  to  his  daugh- 
ters, Minnie  Bichards  and  Mary  Vine  Bicharda,  now  Mary 
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Vine  French,  ^e  of  the  defendant  Lafayette  French.  It  is 
admitted  this  oonveyanee  was  volimtary,  and  subject  to  the 
mortgage. 

At  the  time  of  this  conveyance  to  the  children.'lEUchards 
•viaa  engaged  in  the  lumbering  business,  owning  an  interest 
in  lumber  yards  at  Austin  and  Minneapolis,  and  connected 
with  Bray  &  French  and  his  son,  William  A.  Bicbards,  afid 
subsequently  with  Bray,  Wilder  &  Co.,  the  successors  of 
Bicbards,  Bray  &  French,  at  Minneapolis.  The  aggregate 
interest  of  Bicbards  in  the  business  was  sworn  to  by  compe- 
tent witnesses  as  amounting  to  oyer  $7,000;  and  at  that 
time  Bicbards  also  owned  real  estate  in  A.ustin,  valued  at 
over  $8,000,  out  of  which  there  was  a  rental,  in  1874,  of 
$1,455,  and  a  trifle  less  in  1875  and  1876,  and  on  which  was 
an  encumbrance  of  only  $500.  Bicbards'  profits  or  income, 
for  1874,  amounted  to  $2,436.15,  from  his  lumber  trade, 
in  addition  to  the  rental  above  stated.  He  owed  some  debts 
in  his  business,  but  his  property  interest  was  fairly  worth, 
according  to  the  balance  sheet  and  other  testimony,  $8,000  in 
the  lumber  business,  over  and  above  his  liabilities,  and  $8,000 
in  real  estate  at  Austin,  encumbered  to  the  amount  of  $500. 

There  is  no  evidence  that  Bicbards'  estate  was  less  daring 
the  year  of  1874,  but  it  was  ascertained  on  January  1,  1876, 
Bicbards  had  lost,  during  the  year  1875,  about  $6,000;  and, 
heavy  losses  following,  he  became  insolvent,  and  in  October, 
1877,  was  adjudged  a  bankmpt. 

The  assignee  insists  that  the  conveyance  to  his  children  by 
Bicbards  was  in  fraud  of  snbsequent  creditors.  The  land 
conveyed  was  subject  to  the  mortgage  to  secure  $1,800,  the 
balance  of  the  purchase  price  agreed  to  be  paid  Everest,  and 
at  the  time  of  Bicbards'  bankruptcy  all  but  the  last  note  of 
$500  had  been  paid.  The  land  was  improved  every  year  by 
plowing  and  breaking  up  additional  acres^  fencing,  etc.,  and 
it  is  urged  that  the  testimony  shows  the  money  expended  in 
improvements  belonged  to  the  bankrupt  Bicbards.  I  do  not 
find  such  to  be  the  case.  An  analysis  of  the  evidence  shows 
the  following  amount  of  money  was  laid  out  in  improvements 
and  necessary  expenses,  and  the  sources  from  which  it  came : 
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AiriiiTBn  or  mtkbntb  kaoh  txab,  BBo-wma  bt  vhok  madi. 

U7i-S— Total  expended  on  farm $1,346  49 

Furniahedby  Mn.  Uichartla......       649  81 


Ptid  by  Richards |   696  68    |  698  «8 

Received  by  Hicharda  from  farm.  '  I  841  M 

1876— Total  expended  on  farm. 2,344  46 

fumiahed  by  Hn.  Richards 467  83 

FumUhedby  Richards $1,876  63    1,876  63 

Received  by  Richards  from  farm ....  2,281  00 

1877— Expended  on  farm $1 ,876  34 )  i  a7K  M  3  777  gi 

Received  from  farm...    2,777  87  J  1,876  M  a,m  »7 

$4,448  96  $e.400  47 

In  1874-S  Richards  laid  out $   696  68 

iUchards  received 34160 


Farm  debtor  to  lUchards $  366  18    $  8U  18 

Ib  1876  Richards  laid  out 1,876  63 

iUchards  received..., 2,281  00 


Richards  debtor  to  farm $  404  37  $404  87 

la  1877  Richards  laid  out 1,876  64 

Richards  received 2,777  97 


Richards  debtor  to  farm $   902  88  902  88 

Balance  IUchards  debtor  to  farm.  961  62 


$1,306  70  $1,306  70 


XOKET    ASD   LUMBSB     FUBNISHED    FOB   FABK   BT  MBS.    BIOHABDS, 
OUT  OF   HEB    6EPABATB    PBOFEBTT. 

1876— July  6.    Money  to  pay  Ernest  on  $300  note i. $  331  26 

8ept9.    Lumber,  $185.58;  caph,  $95.43 28101 

20.    Cash  to  pay  Cochran    37  56 

Totelinl876 $  649  81 

UT^Marchll.    Lumber  for  stable 114  66 

18.    Paid  for  nails,  $6.50;  barley,  $36 42  50 

24.    Paid  seed  wheat 204  30 

28.    Paid  red-top  seed  and  clover  seed , 12  57 

81.    For  work  in  builiUng  stable 40  00 

tua»   8.    Lumber 63  80 

Total  in  1876 $  467  83 

Add  a^tount  in  1876,  as  above. 649  81 


Total  amount  paid  by  Mrs.  Richards $1,117  64 
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FABH  AOQOXJHT,  1877.  Df.  <7r. 

April.    Expenses  putting  in  crop — Paid  Wm.  Way, 
Vincent  ft  Gallaglier,  and  Norwegian  and 

team,  as  per  time  bodlc |  120  12 

July  19,  and  part  of  August.    For  harvesting  and 

stacking,  to  Wm.  Way,'  superintending. . ,         60  00 

Aug.  23.    J.  Frost  and  J.  Owens  and  liands 78  00 

Dickinson  and  teams ..'....'. 25  00 

Forwire...." 60  60 

Paid  for  thresliing  2,792  bushels  wheat. . .        139  60 
Paid  for  help,  by  order  from  "Wm.  "Way, 
as  per  time  book — ' 

Forteams 49  50 

Men  to  help  threshing 41  25 

31.    Paid  iiverest  two  notes  and  interest,  at 

Mower  County  Bank 1,126  67 

Nov.  1.     Wm.  Way  and  teams,  plowing  130  acres.        196  00 

July  23.     Sold  10  tons  hay,  3  IS •      60  00 

Aug.  24.    Sold  2,807>tt  bushels  wheat,  (S  88  cents. ..  2,470  60 

Hay — seven  tons  to  Decker 35  00 

Sept.  13.  Hay— 18  tons  in  stack 65  00 

Oct.  30.  174  bushels  wheat,  ®  h^^^^oente,  from 

land  worked  by  O.  Smith,  on  shares.  167  37 

♦1.875  64  »2,777  97 

It  appears  from  the  foregoing  schedule,  which  is  sustained 
by  the  evidence,  that  the  notes  given  by  Richards  in  part 
payment  of  the  property  were  not  paid  by  him  out  of  money 
belonging  to  his  estate,  but  by  Mrs.  Richards,  out  of  her 
own  money  and  the  proceeds  of  the  farm. 

It  appears  that  a  small  amount,  in  addition  to  the  first 
payment  of  $200,  made  by  Eichards,  was  laid  out  by  him 
upon  the  farm,  but  I  do  not  think  the  sum  can  be  regarded 
so  large  a  settlement  upon  bis  children  as  to  make  void  the 
conveyance.  If  it  was  made  in  good  faith,  with  no  intent  to 
defraud  creditors,  it  will  not  be  set  aside,  when  it  is  in  proof 
that'  at  the  time  Richards  made  it  he  possessed  ample  means 
to  pay  his  .debts,  unless  the  business  in  which  he  was  en- 
gaged, or  intended  to  engage,  was  so  hazardous,  and  required 
such  large  pecuniary  liability,  that  he  oould  not  reasonably 
believe  the  gift  would  not  imperil  his  ability  to  meet  his  debts, 
to  be  contracted  in  the  future. 

It  is  not  proved  such  was  the  case.    The  conveyance  was 
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openly  made,  and  the  deed  was  recorded,  and  subsequent 
creditors  had  notice  that  the  property  was  in  the  name  of  the 
children.  They  cannot  be  heard  to  say  that  credit  was  given 
Bichards  on  the  strength  of  his  ownership  of  this  land.  If 
the  conveyance  had  been  secret,  concealed  from  creditors, 
and  the  amount  of  the  gift  impaired  the  ability  of  Bichards 
to  pay,  the  creditors  might  complain. 

I  think  it  is  proven  that  the  gift  was  accepted  by  the 
daughters,  and  the  following  legal  propositions  must  control 
the  decision  of  this  case : 

First.  Unless  fraud  was  intended,  when  the  conveyance 
was  made  by  the  father  to  his  children,  it  is  not  void  or  void- 
able as  to  his  subsequent  creditors,  inasmuch  as  he  was 
free  from  debt  at  the  time  it  was  made.  8  Wheat.  289,  and 
note  to  same  case  in  1  Am.  Lead.  Gases ;  2  Kent's  Com.  178 ; 
8  John  Ch.  481;  Id.  828. 

Second.  Such  settlement,  though  voluntarily  made,  will  be 
upheld.     Ellison  v.  EUiion,  1  Lead.  Cases  in  Equity,  882. 

Third.  There  is  no  presumption  of  constructive  fraud  by 
Buch  settlement,  as  there  might  be  if  debts  existed  and  the 
debtor  impaired  the  rights  of  creditors.  Kehr  v.  Smith,  20 
Wall.  31,  85. 

The  rule  may  be  summed  up  that  the  gift,  conveyance, 
and  settlement  will  be  upheld  "if  it  be  reasonable,  not  dis- 
proportionate to  the  husband's  means,  taking  into  view  his 
debts  and  situation,  and  clear  of  any  intent,  actual  or  con- 
structive, to  defraud  creditors."     This  doctrine  is  solid. 

A  fraudulent  intent  must  be  clearly  shown,  but  if  the 
amount  of  the  property  thus  conveyed  impaired  the  means  of 
the  grantor,  so  as  to  hinder  and  delay  his  creditors,  it  is  void. 

If  an  honest  motive  can  be  imputed  to  the  donor,  equally 
as  well  as  a  corrupt  one,  the  former  should  be  preferred. 

If  this  case  is  tested  by  the  rules  above  laid  down,  I  think 
the  conveyance  can  be  sustained,  for  the  intent  to  defraud 
creditors  is  not  clearly  and  distinctly  proved.  There  is  some 
conflict  in  the  testimony  upon  this  point,  but  the  plaintiff, 
upon  whom  the  burden  of  proof  is  thrown  to  show  the  fraud'< 
nleut  intent,  has  failed  to  prove  it. 
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In  addition  to  the  business  of  baying  and  Belling  lamber, 
Bichards,  aboat  1875,  before  his  bankruptcy,  with  asBOoiates» 
built  a  saw-mill,  which  burned  down  a  short  time  after  it 
commenced  work.  This  misfortune  impaired,  to  some  ex* 
tent,  his  ability  to  meet  his  debts  and  pay  losses,  for,  in  order 
to  obtain  the  means  required  to  put  into  this  enterprise,  he 
mortgaged  a  part  of  his  property,  and  after  the  fire  borrowed 
money,  and  gave  mortgage  security  therefor,  to  pay  the  losses. 
There  is  no  evidence,  however,  to  show  that  lUohards,  at  the 
time  he  gave  his  daughters  the  land,  or  at  the  time  he  invested 
a  small  sum  in  improvements  thereon,  contemplated  the  erec- 
tion of  a  mill,  or  engaging  in  such  enterprise,  and  although  I 
take  into  account  the  pecuniary  condition  of  Bichards  during 
the  entire  period  of  time  when  these  several  gifts  were  made, 
the  nature  of  this  particular  enterprise  cannot  be  considered, 
for  he  did  not  intend  at  the  time  to  embark  in  it. 

The  volume  of  testimony  is  so  great  that  I  can  only  briefly 
elaborate  the  facts.  I  have  done  this  bo  far  as  it  was  neo* 
essary  to  apply  the  rules  which  must  govern  the  decision. 

There  is  nothing  in  the  case  which,  to  my  mind,  brands 
the  conveyance  as  absolutely  void  or  voidable,  as  no  actual 
fraudulent  intent,  on  the  part  of  Bichards,  is  shown  when  h* 
made  the  gift. 

The  amount  laid  out  by  Bichards  did  not  impair  his  es> 
tate  to  such  an  extent  as  to  be  a  fraud  upon  sabsequent  cred- 
itors, and  under  the  circumstances  the  conveyance  is  noi 
illegal  and  void. 

A  decree  will  be  entered  dismissing  the  bilL 


{OhreuU  Oovrt,  D.  Uinnetota.    June,  18S0.) 
Appbal  fbou  Dist&iot  Coubt. 

SfoOs&BT,  0.  J.  The  facts  are  fully  and  accurately  stated 
In  the  opinion  of  the  district  judge,  which  is  given  above,  and 
it  is  therefore  only  necessary  that  I  should  state  my  eon* 
elusions : 

First.  At  the  time  Bichards  purchased  the  farm  in  oon- 
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troversy,  and  at  the  time  be  oouveyed  it  to  bis  danghters,  he 
vas  solvent,  and  not  indebted,  and  the  property  thuB  settled 
upon  his  daughters  was  no  more  than  a  reasonable  provision 
for  them,  not  disproportionate  to  his  means,  taking  into  view 
his  situation. 

Second.  The  proof  does  not  establish  the  allegation  of  the 
complainant  that  the  oonveyanoe  to  the  daughters  was  made 
with  intent  to  defraud  subsequent  creditors. 

Third.  The  assignee  insists  that  Bichards  furnished  the 
money  used  in  improving  the  farm,  and  in  paying  off  encum- 
brances, after  the  title  had  been  vested  in  bis  daughters.  The 
weight  of  evidence  is  against  this  claim,  as  is  clearly  shown 
by  the  opinion  of  the  district  judge.  Suppose,  however, 
Bichards  did  furnish  money  to  his  daughters,  or  use  money 
for  their  benefit  in  the  way  suggested,  would  that  fact  render 
invalid  the  original  conveyance  from  him  to  his  daughters  ? 
If  that  conveyance  was  in  itself  bona  fide,  free  from  fraud, 
and  in  all  respects  valid,  a  subsequent  contribution  by  the 
father,  for  the  purposes  named,  would  not  change  its  charac- 
ter. The  fact  of  the  making  of  such  contributions  would  be 
evidence  tending  to  show  fraud  in  the  original  transfer,  but 
not  by  any  means  conclusive.  If  the  original  conveyance 
was  made  in  good  faith,  while  the  grantor  was  solvent  and 
free  from  debt,  it  was  valid  and  must  stand,  even  though 
other  property  may  have  been  fraudulently  given  or  conveyed 
to  the  same  parties  at  a  subsequent  period.  In  such  a  case 
the  remedy  would  not  be  by  a  bill  to  set  aside  the  original 
conveyance,  but  by  proper  proceedings  to  recover  the  prop- 
erty subsequently  transferred.  Thus,  in  Clarke  v.  White,  12 
Pet.  178,  the  supreme  court  say:  "If  the  person  against 
ifhom  fraud  is  alleged  should  be  proved  to  have  been  guilty 
of  it  in  any  number  of  instances,  still,  if  the  particular  act 
sought  to  be  avoided  be  not  shown  to  be  tainted  with  fraud, 
it  cannot  be  affected  with  the  other  frauds,  unless  in  some 
way  or  other  it  be  connected  with  or  form  a  part  of  them." 
Page  194. 

Fourth.  It  appears  that  Mr.  Bichards,  the  grantor,  after 
executing  the  deed  to  his  daughtors,  took  the  same  to  the  re- 


Digitized  by 


Google 


446  FBDZRAIi   SSPOBTBS. 

corder'fl  office  and  filed  it  for  record.  There  is  no  direct  tes- 
timony to  shovr  either  that  the  grantees  did  or  did  not,  at  tb« 
time,  have  knowledge  of  and  assent  to  the  grant. 

Whether  they  assented  to  the  grant  at  the  time,  or  Bnbse- 
quently,  or  not  at  all,  is  left  to  inference.  If,  therefore,  the 
presumption  of  the  law  is  that  the  'grant  was  accepted  by  the 
grantees,  that  presumption  must  prevail.  If  the  presump' 
tion  is  the  other  way,  and  the  burden  is  upon  the  defendants 
to  prove  delivery  to  them,  or  something  equivalent  thereto, 
the  conclusion  must  follow  that  plaintiff  should  recover,  since 
no  such  affirmative  proof  is  to  be  found  in  the  record. 

There  are  numerous  cases  which  hold  that  the  execution  of 
a  deed  or  mortgage,  and  the  delivery  of  the  same  to  the  re- 
corder for  record,  vnthovt  the  knowledge  or  assent  of  the  grantee 
or  mortgagee,  will  not  avail  as  against  an  attaching  or  execa' 
tion  creditor  of  the  grantor.  Day  v.  Griffith,  15  Iowa,  104; 
4  Greenleaf's  Cruise  on  Eeal  Property,  p.  12,  note,  and  p. 
13,  note  1;  Samson  v.  Thornton,  3  Met.  275;  Denton  v.  Perry, 
6  Vt.  882;  Cobb  v.  Chase,  6  N.  W.  Eep.  264. 

But  the  present  case  does  not  come  within  the  principle 
established  by  these  authorities. 

Whether  the  plaintiff  can  be  regarded  as  standing  in  the 
same  position  as  an  attaching  or  execution  creditor  is  imma- 
terial, since  it  does  not  appear  either  that  the  defendants 
were  ignorant  of  the  conveyance  when  made,  or  that  they  did 
not  at  any  time  assent  to  or  accept  it  before  the  bringing  of 
this  suit.  One  or  the  other  must  be  shown.  If  the  record- 
ing of  the  deed  is  intended  as  a  delivery,  and  is  known  to  the 
grantee,  and  he  assents  to  the  same,  it  will  take  effect. 
2  Washburn  on  Eeal  Property,  pp.  580,  581.  The  ac- 
ceptance of  the  grantee  will  be  presumed  in  such  a  case,  if 
the  deed  be  upon  its  face  beneficial  to  him,  and  the  circum- 
stances are  such  as  to  warrant  the  conclusion  that  the  grantor 
intended  the  delivery  to  the  recorder  to  be  for  the  use  and 
benefit  of  the  grantee,  especially  if  the  latter  claims  under  it. 
4  Greenleaf's  Cruise,  12. 

Again,  the  authorities  are  abundant  in  support  of  the  prop- 
osition that  the  grantee  in  a  deed  executed  and  delivered  to 
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a  third  party,  though  ignorauit  of  the  oonTeyanee  idhen  made, 
may  Bobseqaeiitly  accept  it,  and  his  title  will  relate  back  to 
the  date  of  the  conveyance,  onleBS  an  intervening  levy  of  at- 
tachment or  ezeontion  may  have  defeated  it.  narrUon  T. 
Trutteea,  etc.,  12  Mass.  456;  H(ach  t.  Hatch,  9  Mass:  307; 
FosUr  T.  Man^eld,  8  Met.  412;  Doe  v.  Knight,  6  Bam.  & 
Ores.  682,  (671;)  Hedge  y.  Drew,  12  Pick,  141. 

We  cannot  in  this  case  presume,  in  the  absence  of  proof, 
that  defendants,  at  no  time  during  nearly  four  years  that 
elapsed  between  the  conveyance  to  them  and  the  commence* 
ment  of  this  suit,  were  made  aware  of,  and  assented  to  and 
accepted,  the  grant.  Especially  is  this  the  case,  in  view  of 
the  allegation  in  the  answer  that  the  defendants  have  held, 
owned,  controlled,  and  managed  the  farm  ever  since  the  con- 
veyance, and  that  the  only  oooupancy  has  been  by  their  ten- 
ants, and  for  their  sole  and  exclusive  use.  This  is  equiva- 
lent to  an  allegation  that  the  conveyance  was  accepted  by  the 
grantees  when  made,  and  it  mast  be  overcome  by  proof  on 
the  part  of  plaintiff. 

The  decree  of  the  district  court,  dismiwsins  the  bill,  is 
affirmed. 


HuBBABD  V.  Bbllbw  and  others. 

{(Xrenit  Oourt,  W.  D.  WUtonsi*.    ,  1880.) 

1.  JmoBDicnoH— Idbntitt  ov  Controvbrst. — A  suit  for  the  strfct  fore* 
elMore  of  a  contract  relating  to  real  estate,  held,  under  the  circum- 
■tanoes  of  this  case,  to  Involve  a  different  oontroTersy  from  a  suit  to 
foreclose  certain  liena  upon  a  part  of  such  propert/. 

S,  Baxb — Btatb  aus  Fbdbrai.  Oottrt. — In  such  case  the  instUutipn  of 
the  suit  to  foreclose  the  contract  In  a  state  court  would  not  subs^ 
quentlj  deprive  a  federal  court  of  jurisdiction  of  a  suit  to  forecloM 
the  liena  upon  a  part  of  Uie  property. 

Petition  to  Dismiss  Case. 

J.  A.  Anderson  and  Vilae  d  Bryant,  for  eompTafnant. 

Sloan,  Stevene  d  Morrit,  for  defendant  B.  J.  Stevens. 
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BuMN,  D.  J.  This  action  is  broaghi  by  Siephen  Hubbard, 
residing  in  Texas,  against  Patrick  Bellew,  John  3.  Marsh,  and 
a  very  large  number  of  other  defendants,  residing  in  New 
York  and  other  states,  to  foreclose  an  equitable  lien  upon  land 
in  St.  Croix  county,  in  this  state,  belonging  to  certain  of  the 
defendants. 

This  motion,  founded  upon  the  petition  of  defendants,  is 
made  for  an  order  dismissing  the  suit,  or  staying  proceedings 
therein  until  another  suit  brought  by  certain  of  the  defendants 
against  the  plaintifF,  relating  to  the  same  land,  can  be  deter- 
mined in  the  state  court.  The  facts  are  substantially  as 
follows :  John  J.  Marsh  and  -certain  other  of  the  defendants, 
residing  in  different  states,  in  1875  were  the  owners  in  sev- 
eralty  of  pine  lands  lying  in  northern  Wisconsin,  and  em- 
ployed one  Augustus  L.  Smith,  residing  at  Appleton,  as  their 
agent,  to  make  sales  of  the  lands,  and  of  the  timber  withoat 
the  lands,  at  such  prices  as  he  deemed  best  for  his  employers. 
In  Angust,  1875,  Smith,  on  behalf  of  said  defendants,  made  a 
written  contract  with  the  defendant  Patrick  Bellew  for  the 
sale  of  a  quantity  of  land  in  St.  Croix  county.  By  its  terms 
Bellew  was  to  build  and  maintain  a  steam  saw-mill,  worth 
$9,000,  on  one  of  the  forties  of  land  to  be  selected  by  him,  and 
the  title  to  that  forty  was  to  be  conveyed  to  Bellew  in  fee. 
Bellew  was  to  have  the  right  to  make  a  first  mortgage  of  the 
mill  and  40  acres,  in  the  sum  of  $6,500  to  a  third  party,  to 
raise  money  to  build  and  equip  the  mill.  After  the  first 
mortgage  was  given  Bellew  was  to  execute  a  second  mort- 
gage of  the  mill  forty,  to  the  owners  of  the  land  sold,  to  secure 
the  purchase  money.  In  consideration  of  the  building  and 
maintaining  of  the  mill  the  owners  of  the  land  agreed  to  sell 
him  certain  pine  from  certain  other  lands  therein  described. 
Title  to  the  lands  was  to  be  conveyed  in  fee  to  Bellew  as 
fast  as  paid  for. 

Bellew  went  on  and  built  the  mill,  and  for  that  purpose 
borrowed  $6,500  of  Hubbard,  as  provided  in  the  contract.  The 
agreement  for  the  advance  of  this  money  was  made  before  the 
written  agreement  for  the  building  of  the  mill  and  .ae  sale  of 
the  lands;  and,  it  is  alleged,  was  known  to  the  parties  to  the 
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last-named  eontraot  at  the  time  of  its  ezeoation,  and  that 
the  terms  of  the  written  oontract  above  set  forth  were  made 
and  inserted  therein  in  view  of  the  agreement  between  Bellew 
and  Hnbbard  for  the  loan  of  the  money,  and  that  the  plaintiff, 
Hubbard,  is  the  outside  or  third  party  referred  to  in  the  writ- 
ten oontract  as  the  one  who  was  to  advance  the  money  and 
take  the  first  mortgage. 

By  parol  agreement  between  the  parties  to  the  written  eon< 
tract,  subsequently  made,  it  was  agreed  that  the  forty  selected 
by  Bellew  for  the  mill  site  might  be  one  described  in  the  con- 
tract, upon  which  Bellew  was  to  cut  the  timber  merely,  but 
be  was  to  have  the  title  conveyed  to  him  just  the  same  in 
eonsideration  of  building  the  mill.  This  change  was  made 
without  the  knowledge  of  Hubbard. 

It  is  also  alleged  that,  with  the  knowledge  of  defendants,  the 
plaintiff  made  further  advances  of  money  to  Bellew  upon  the 
same  terms,  of  having  a  first  mortgage  upon  the  null,  amount- 
ing,  with  the  $6,600  ahready  advanced,  to  $10,000. 

Afterwards,  in  February,  1876,  to  secure  these  advances, 
BeUew  and  wife  executed  a  deed  to  the  plaintiff  of  the  mill 
forty,  and  the  deed  was  recorded.  The  deed  was  absolute  on 
its  face,  but  intended  as  a  mortgage  to  secjore  the  advances 
made  to  Bellew,  and  for  which  s  first  mortgage  was  to  be 
given. 

The  oomplaint  farther  shows  that  no  deed  of  the  mill  forty 
was  ever  given  to  Bellew,  and  that  Bellew,  with  the  knowledge 
and  approbation  of  defendants,  colluded  with  the  agent  Smith, 
in  not  making  a  deed  of  the  mill  forty,  in  order  to  prevent  the 
title  enuring  to  the  benefit  of  Hubbard,  imder  his  conveyance 
from  Bellew,  and  to  give  the  first  lien  to  the  defendants. 

In  April,  1877,  the  defendants,  who  were  parties  to  the 
contract  for  building  the  mill  and  the  sale  of  the  land,  brought 
an  action  in  the  circuit  court  of  St.  Croix  county  against 
Bellew  alone,  he  having  failed  to  pay  for  the  land  as  agreed 
for,  a  strict  foreclosure  of  the  contract.  The  case  was  tried 
in  that  Court  in  January,  1878,  and  a  judgment  rendered  for 
the  plaintiffs.  An  appeal  was  taken  by  Bellew  to  the  supremo 
T.8,no.8— 29 
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court  of  Wisoonsin,  and  the  jadgment  affirmed  at  the  Angnst 
term,  1878,  and  a  remitter  filed  in  the  circuit  court  in  No- 
vember, 1878,  and  final  judgment  rendered  thereon  in  May, 
1879. 

The  present  suit  was  commenced  by  Hubbard  in  this  court, 
and  the  bill  filed  on  March  7, 1679,  to  enforce  his  lien  against 
the  mill  property  for  the  advances  so  made  by  him.  On  May 
27,  1880,  the  defendants,  John  J.  Marsh  and  others,  owners 
of  the  land,  began  an  action  in  the  circuit  court  of  St.  Croix 
county,  making  Hubbard,  the  complainant  in  this  case,  and 
three  other  persons,  as  subsequent  encumbrancers  of  the  mill 
forty  under  Bellew,  defendants,  to  foreclose  their  liens  upon 
the  property,  and  to  extend  the  decree  against  them  formerly 
rendered  in  the  same  court  in  the  suit  for  strict  foreclosure 
against  Bellew. 

And  the  question  is,  provided  the  controversies  are  the  same, 
•which  court  first  obtained  jurisdiction  of  the  subject-matter 
of  the  controversy  ?  for,  if  the  state  court  first  obtained  juris- 
diction of  the  property,  and  the  subject-matter  of  the  contro- 
versy, and  the  controversies  are  the  same,  this  court  will  stay 
the  proceedings  here  until  the  case  pending  in  the  state  court 
can  be  determined.  And  it  is  contended  by  the  defend- 
ants' counsel  that  the  state  court  did,  by  virtue  of  the  suit 
brought  in  1877,  obtain  such  jurisdiction,  and  that  the  suit  ■ 

brought  in  May,  1880,  14  months  after  the  suit  in  this  court  i 

was  begun,  is  but  a  continuation  of  the  first  suit.    I  am  unablo  ' 

to  concur  in  this  view. 

Hubbard's  claim,  if  sound,  is  not  derived  solely  from  Bel- 
lew,  as  the  second  party  to  the  contract  of  sale,  and  subject 
to  the  defendants'  title,  but  is  paramount  in  equity,  sot  only 
to  Bcllew's  interest  under  the  contract,  but  to  the  defendants' 
title,  and  is  equivalent  to  a  first  mortgage  lien  upon  the  mill 
property  from  the  defendants  themselves.  It  constitutes  the 
foundation  for  an  affirmative  cause  of  action,  demanding  and 
entitling  the  defendant  to  affirmative  relief.  It  is  founded 
partly  on  the  written  contract,  and  partly  upon  independent 
facts.    Nevertheless,  it  may  be  true,  that,  by  making  him  a 
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defendant  in  the  foreelosnre  snit  on  the  contract  with  Belle^r, 
he  may  have  been  compelled,  in  order  to  protect  his  rights  in 
the  premises,  to  have  filed  a  cross-bill  for  the  enforcement  of 
his  lien.  But,  not  being  made  a  party  to  that  suit,  he  is  in 
no  way  preolnded  by  the  judgment,  and  being  a  non-resident 
he  had  the  constitutional  right  to  bring  his  action  to  foreclose 
his  lien  in  this  court,  free  from  any  danger  of  having  his  case 
dismidsed,  or  the  proceedings  stayed,  on  account  of  an  action 
involving  the  same  controversy  which  might  be  subsequently 
brought  in  a  ooort  of  concurrent  jurisdiction. 

The  case  brought  by  the  defendants  in  the  state  court  in 
1880  can  scarcely  be  considered  as  a  continuation  of  the  for- 
mer snit.  The  defendants  are  wholly  different.  In  the  for- 
mer suit  Bellew  was  sole  defendant.  In  this  Hubbard,  with 
three  subsequent  encumbrancers,  and  Bellew  are  the  defend- 
ants. The  purpose  of  the  snit  is  also  different,  though  it 
respects  a  small  parcel  of  the  same  land  described  in  the  con- 
tract which  the  former  suit  was  brought  to  foreclose.  The 
former  suit  was  for  a  specific  performance  of  the  contract,  and 
a  strict  foreclosure  of  Beilew's  right  under  it,  on  account  of 
a  failure  on  his  part  to  perform  its  covenants;  the  latter, 
though  professedly  to  foreclose  Hubbard's  rights  under  Bel- 
lew,  was  to  extend  the  decree  against  Bellew  to  Hubbard. 
The  effect  will  be  to  raise  a  controversy  of  a  very  different 
nature,  and  which  could  only  be  properly  presented  by  a 
cross-bill,  filed  by  Hubbard,  setting  up  his  mortgage  claim 
against  the  defendants  upon  one  forty  of  the  land. 

Bnch  a  claim  as  Hilhbard  makes  in  the  case  could  not 
properly  be  litigated  in  a  §uit  on  the  contract,  the  purpose  of 
which  was  to  compel  a  specific  performance  by  Bellew,  or, 
npon  default  thereof,  to  foreclose  his  interest  under  the  con- 
tract, and  the  interest  of  all  others  holding  under  him  and 
Bubject  to  the  defendants'  title. 

Clearly,  I  think,  on  the  facts  presented,  the  latter  suit  is  not 
a  continuation  of  the  former,  in  any  such  sense  as  would, 
under  the  rule  of  comity  observed  between  the  state  and 
federal  eourts  when  having  concurrent  jurisdiction,  draw  to 
it  the  exclusive  jurisdiction  of  the  controversy. 
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'  On  the  oontrary,  I  think,  under  the  vell-Bettled  rale,  this 
oonrt,  by  virtae  of  this  suit,  obtained  a  prefarenoe  of  jmisdio- 
tien. 

The  motion  is  dismissed. 


Ih  thb  Ma.tteb  of  Hollisteb,  Bankrupt.*  ' 
(JEMMiiot  Oowfi,  D.  Etnirnkfi.    Ja^  20, 1880.) 

L  Bankbttptot — RiSHT  ov  Partnbbbhif  Cbbditob  to  Pahticipatb  nr 
iNuiviunAi.  AssETB. — A  partnership  creditor  cannot  participate  in  the 
distribution  of  indiridual  assets  until  individual  debts  are  paid  in  fall. 

a.  Bankbottoy  —  Rbv.  8r.  {  (5070,  —  Busbtt.  —  Section  6070,  U.  a 
B«T.  St,  settles  the  question  that  the  payment  of  a  part  of  a  debt 
by  a  surety  doe^  not  entitle  him  to  prove  the  aaine  as  a  debt  against 
the  principal  until  the  creditor  is  paid  in  full. 

8.  CoNTHAOr — CoKPoainoN — Constbuotion. — Where  a  composition  pro- 
position contained  a  provision  that  upon  any  claims  which  the  banic- 
rupt  should  pay  thereunder,  upon  which  he  was  merely  surety,  he  was 
"to  have  the  right  to  collect  and  receive,  towards  helping  me  [him]  to 
comply  with  the  [composition]  proposition,  from  my  [his]  principal 
or  his  estate,  for  remuneration  therefor,  or  a  proper  pro  rata  there- 
from, for  what  may  be  paid  "  under  such  composition,  and  such  prop- 
osition was  accepted  by  a  creditor  for  whom  the  bankrupt  was  surety, 
and  the  principal  was  in  bankruptcy  at  the  same  time,  KM,  that  the 
composition  agreement  gave  the  surety  a  oontraot  right  to  prove  the 
payment  thereunder  as  a  debt  against  the  principal's  estate,  upon 
which  he  will  receive  a  'pro  rata  dividend  ;  and  that  the  creditor  must 
credit  her  debt  with  such  payment  and  prove  only  for  the  balance. 

In  Bankruptcy.  Hearing  upon  exceptions  to  register's 
Veport. 

Hollister,  the  bankrupt,  was  a  member  of  the  firm  of  Hol- 
lister,  Jones  &  Go.  This  firm  did  business  in  Cincinnati,  and 
vhen  Hollister  went  into  bankruptcy  it  took  the  benefit  of  the 
Ohio  inBolrent  law.  It  was  indebted  to  the  Northern  Bank 
of  Kentucky  upon  a  claim  upon  which  William  H.  Leathers 
was  surety.  Mrs.  Bettie  Fisher  was  the  holder  of  a  note 
made  by  Hollister  as  principal,  and  Leathers  as  surety,  for 

•Reported  by  Messrs.  Florien  Qiauque  and  J.  C.  Harper,  of  the  Cinda* 
nati,  O.,  Bar. 
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$9,000.  Leathers  went  iato  bankmptcy  about  the  same  tim« 
that  Hollister  did.  He  effected  a  composition  with  bis  cred- 
itors  at  20  cents  on  the  dollar.  Both  the  bank  and  Mrs. 
Fisher  proved  their  claims  upon  which  he  was  surety  against 
him,  and  received  their  dividend.  Leathers  now  makes  claim 
against  Hollister's  estate  for — Fvrtt,  the  amount  received  by 
the  bank,  from  his  eomposition,  upon  the  claim  upon  which 
he  was  surety  for  the  firm  of  Hollister,  Jones  &  Co. ;  second, 
the  amount  received  by  Mrs.  Fisher,  from  his  composition, 
upon  the  note  apon  which  he  was  surety  for  Hollister  indi- 
vidually. Hollister's  estate  is  not  sufficient  to  pay  his  indi- 
vidnal  debts.  Leathers'  proposition  for  composition  contained 
the  following  agreement:  "And  apon  any  of  the  debts  or 
claims  against  me  upon  which  I  pay  as  aforesaid,  but  upon 
which  I  am,  in  fact,  merely  a  surety,  I  am  to  have  the  right 
to  coUeot  and  receive,  towards  helping  me  to  meet  and  com- 
ply with  the  above  proposition,  from  my  principal  or  his 
estate,  for  remuneration  therefor,  or  a  proper  pro  rata  there- 
from, for  what  may  be  paid  as  aforesaid  on  such  debt  or 
claim,  whenever  I  am  really  only  a  surety." 

The  register  reported  against  both  of  the  above-mentioned 
items  of  Leathers'  claim.     To  this  report  Leathers  excepted. 
B.  C.  Gray,  for  Leathers. 
W.  H.  Makoy,  for  Mrs.  Fisher. 

Basb,  D.  3.  This  cause  is  heard  upon  the  register's 
opinion  on  the  claim  of  William  H.  Leathers. 

There  is  not  a  doubt  about  the  rule  that  a  partnership  debt 
is  not  entitled  to  a  dividend  out  of  individual  assets  until  the 
individual  debts  .are  paid  in  full.  The  Northern  Bank  debt 
is  against  the  firm,  and,  as  the  individual  assets  will  not  pay 
the  individual  debts,  the  bank  can  get  nothing,  and  of  course 
Leathers  oannot  get  a  dividend  for  this  debt. 

The  payment  of  part  of  the  debt  of  Mrs.  Fisher,  or  part  of 
the  debt  of  any  other  creditor,  by  Leathers,  as  surety  of  Hol- 
lister, does  not  itself  give  him  any  right  to  prove  the  payment 
as  a  debt  against  Hollister's  estate.  The  creditor  must  first 
be  paid  in  fall  before  Leathers  is  entitled  to  anything. 
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If  Mrs.  Fisher  proves  her  entire  debt,  and  Leathers  is  al- 
lowed to  prove  for  the  same  debt  to  the  extent  of  his  pay- 
ment, there  would  be,  to  that  extent,  doable  proof  of  the 
same  debt.  If  Mrs.  Fisher  is  not  allowed  to  prove  for  her 
entire  debt  until  she  is  satisfied,  she  would  lose  the  benefit  of 
her  double  security.  The  language  of  section  SOTO  settles 
this  question.  I  think  the  case  of  Downing  v.  Traders'  Bank, 
2  Dillon,  136,  also  reported  in  11  B.  E.  373,  is  not  an 
authority  sustaining  a  contrary  view.  The  district  court  had 
only  allowed  the  Traders'  Bank  to  prove  for  the  balance  after 
deducting  the  amount  which  had  been  paid  by  Saunders 
Bros,  for  their  release,  and,  upon  appeal  to  the  circuit  court, 
this  was  reversed,  and  the  whole  debt  allowed  to  be  proven. 
Saunders  Bros,  were  not  parties,  and  the  intimation  of  the 
court  that  they  might  be  entitled  to  the  dividend  upon  tho 
amount  they  had  paid  for  a  release  was  undoubtedly  based 
upon  the  idea  that  the  execution  of  the  notes  might  be  a  sat- 
isfaction as  of  their  date,  which  was  be/ore  the  bankruptcy  of 
Downing.  We  know  of  no  case  which  sustains  the  view  takea 
by  Leathers'  counsel  as  to  the  meaning  of  section  5070. 

It  is,  however,  contended  that  Leathers  is  entitled  to  his 
dividend  on  partial  payments  by  reason  of  the  terms  of  the 
composition  which  was  accepted  by  his  creditors. 

At  the  time  of  the  acceptance  of  Leathers'  oompoBition 
both  he  and  HoUister  were  in  bankruptcy.  The  agreement 
for  a  composition  contained  this  provision,  viz. :  "And  upoa 
any  debts  or  claims  against  me  upon  which  I  (Leathers)  pay 
as  aforesaid,  but  upon  which  I  am  in  fact  merely  a  surety,  I 
am  to  have  the  right  to  collect  and  receive,  towards  helping 
me  to  meet  and  comply  with  the  above  proposition,  from  my 
principal  or  his  estate,  for  remuneration  therefor,  or  a  proper 
pro  rata  therefrom,  for  what  may  be  paid  as  aforesaid  on  such 
debt  or  claim,  whenever  I  am  really  only  a  surety." 

We  have  seen  that,  without  this  provision.  Leathers  could 
not  have  proven  for  the  amount  of  composition,  and  that  he 
would  not  be  entitled  to  anything  until  the  creditor,  who  held 
both  parties — bankrupts — ^for  his  debtj  was  fully  paid. 
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Bat  it  seems  fo  me  that  a  fair  constrnction  of  the  lan- 
guage of  the  oomposition,  as  quoted,  gives  Leathers  a  con- 
tract right  to  the  proper  pro  rata  dividend  which  -the  creditor 
would  get  on  the  deht  partially  paid  by  Leathers  from  the 
estate  of  the  principal  debtor.  The  suggestion  that  this  pro- 
vision of  the  composition  simply  means  what  the  law  would 
have  given  .without  it  is  not  sustained  by  the  language. 

There  is  nothing  in  the  language  which  indicates  that 
Leathers  was  only  to  have  his  pro  rata  from  the  estate  of  the 
principal  debtor,  after  the  creditor  had  received  his  entire 
debt,  and  in  that  event  only.  The  language  is  that  "I  am  to 
have  the  right  to  collect  and  receive,  towards  helping  me  to 
meet  and  comply  with  the  above  proposition,"  etc.  This 
vonld  indicate  that  this  right  was  an  immediate  and  abso- 
late  one. 

The  oases  In  re  EUerhorst,  etc.,  6  B.  B.  144 ;  Ex  parte  Tal- 
utt,  9  B.  B.  502;  and  In  re  Butler,  18  B.  B.  497,  referred  to 
in  the  excellent  brief  of  the  counsel  for  Mrs.  Fisher,  are  only  to 
the  point  of  deciding  the  law  independent  of  any  contract.  I 
do  not  doubt  the  correctness  of  these  decisions,  but  I  con- 
ceive the  parties  themselves  have  made  a  contract  which 
changes  the  rule.  The  effect  of  this  contract  is  not  to  allow 
s  double  proof  of  the  same  debt,  or  any  part  of  it. 

The  opinion  of  the  register,  so  far  as  it  sustains  the  excep- 
tions to  the  debt  paid  the  Northern  Bank,  is  sustained ;  and 
also  sustained  in  allowing  the  (48.56.  But  the  claim  for 
$810.52,  paid  C.  W.  Miller,  should  have  been  allowed  Leath- 
ers, and  also  his  claim  for  $1,828.88,  paid  Mrs.  Bettie  Fisher ; 
bat  these  claims  should  be  credited  by  the  $557.88  as  allowed 
in  his  proof  of  debt. 

C.  W.  Miller's  debt  must  be  credited  by  $810.52,  and  Mrs. 
Bettie  Fisher's  debt  by  $1,823.88.  As  these  sums  are  allowed 
to  be  proven'  by  Leathers,  a  double  dividend  most  not  be 
paid. 
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Patjbot,  Trustee,  and  others  v.  Hawbs.* 

{OireuU  Court,  8.  D.  Ohio.    ,  1880.) 

1.  Patbnt— CoMBiKATioN  OP  Old  Deyiobb. — A  patent  for  a  combiDation 
of  old  devices  is  not  infringed  by  a  machine  embracing  a  portion  of 
such  devices,  unless  in  combination  and  operation  it  is  substantiallj 
the  same  as  the  patented  combination. 

8,  Same — Same — Pabteboabd. — In  a  suit  for  infringement  of  patent  No. 
87,359,  and  re-issue  No.  7,517,  for  an  improvement  in  lining  paper 
board,  hdd,  that  complainant's  patent  is  for  a  combination  of  old 
and  femiliar  devices,  and  is  not  infringed  by  respondent's  machine, 
which  embraces  several,  but  not  all,  of  the  devices  entering  into  com- 
plainant's combination,  and  which  is  not  operated  in  the  same  way. 
\ 
In  Eqaity.     Hearing  on  pleadings  and  evidence.     Stilt  for 
infringement  of  letters  patent  No.  87,359,  dated  March  3, 
1869,  issued  to  Henry  S.  Palmer,  for  an  improvement  in  lin- 
ing  paper  board;   and  re-issue  No.  7,517,  dated  February 
20,  1877. 

O,  F.  Blake,  for  complainants. 
J.  Van  Santevoord,  for  respondent. 

Baxter,  C.  J.  -  In  the  view  we  take  of  this  case  a  discus- 
sion of  all  of  the  questions  urged  by  counsel  in  argument  is 
not  necessary.  The  complainant's  patent  is  for  a  combina- 
tion  of  old  and  familiar  devices.  It  is  the  combination  that 
he  claims  as  constituting  his  invention.  It  consists  of  an 
apparatus  for  pasting  paper  and  other  like  material  together. 
The  defendant's  machine  employs  several  of  the  devices 
which  enter  into  the  complainants'  combination,  but  it  does 
not  embrace  them  all,  nor  does  it  operate  in  the  same  way, 
and  is  therefore,  in  my  opinion,  not  an  infringement  of  com- 
plainants*  invention.  On  this  ground,  and  without  refer- 
ence to  other  defences,  complainant's  bill  will  be  dismissed, 
with  costs. 

•Reported  by  Messrs.  Florien  Giauque  and  J.  0.  Harper,  of  the  Cin- 
cinnati Bar. 
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Thi  Tottn  of  Pelhah  v.  Thb  Sohooneb  B.  F.  Woolsbt,  eto. 

{DUtriet  Qmrt,  S.  D.  New  York.    July  2, 1880.) 
I 

1,  Adjoraltt  Jurisdiction — Maritimb  Contract — Cohmon-Law  Rbh- 
EDY. — ^A  suit  to  enforce  a  maritime  contract  is  within  tlie  exclusive 
jurisdiction  of  the  admiralty,  ■*  saving  to  suitors  (n  all  cases  the  right 
of  a  common- law  remedy,  where  the  common-law  is  competent  to 
Siveit."    ISt.  77,  H. 

1  Baub— Samb— Equitablb  Rkmbdt. — The  reservation  of  the  act  of  con- 
gress relates  to  well-'known  forms  of  actions  and  remedies,  distin- 
guished alilce  from  those  presented  in  twm  in  courts  of  admiralty,  and 
from  those  that  are  peculiar  to  courts  of  equity. 

S.  Samb— Save — Comhon-Law  Lien — BQcriTABiiB  Behedt.— A  statutory 
remedy  in  the  nature  of  a  bill  In  equity  to  foreclose  a  mortgage,  for 
the  enforcement  of  a  common-law  lien  founded  upon  a  maritime 
contract,  is  not  within  the  reservation  of  the  act  of  congress  limiting 
the  admiralty  jurisdiction. 

i  Contract — Lien. — A  lien  is  not  a  collateral  contract ;  it  is  a  right  in,  or 
claim  against,  some  interest  in  the  subject  of  the  contract,  created  by 
the  law  as  an  incident  of  the  contract  itselL 

Scudder  Harter  and  Mr.  Hotchkisa,  for  Hawkins^ 

H.  B.  Kinghom,  for  Terrell. 

Choate,  D.  J.  This  is  a  libel  for  trharfage  against  the 
schooner  B.  F.  Woolsey,  which  belongs  to  this  port.  She  is 
a  vessel  engaged  in  commerce  not  confined  to  ports  within 
the  state  of  New  Tork.  After  she  was  seized  by  the  marshal, 
upon  the  process  issued  in  this  case,  two  parties  appeared  as 
claimants,  each  insisting  that  he  is  entitled,  as  owner,  to  bond 
the  vessel  and  defend  the  sait.  The  facts  respecting  their 
several  claims  are  not  disputed.  The  claimant  Daniel  H. 
Terrell  is  conceded  to  have  been  the  owner  of  the  vessel. 
The  other  claimant  is  John  P.  Hawkins.  His  only  title  is  a 
bill  of  sale  from  a  receiver  appointed  in  a  suit  brought  and 
prosecuted  to  judgment  in  a  state  court ;  and  the  question  is 
vhether  this  transfer  is  valid,  and  has  extinguished  the  title 
of  Terrell. 

The  suit  in  which  the  receiver  was  appointed  was  brought 
under  a  statute  of  New  York  passed  on  the  eighth  day  of 
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May,  1869.  Laws  1869,  e.  738.  The  act  is  entitled  "An 
act  to  provide  for  enforcing  the  lien  of  innkeepers,  boarding* 
house  keepers,  mechanics,  Trorkmen,  or  bailees  upon  chattel 
property." 

The  first  section  provides  that  any  innkeeper,  mechanic, 
workman,  or  bailee,  who  shall  have  a  lien  upon  any  chattel 
property,  may  commence  an  action  in  any  court  having  juris- 
diction of  the  amount  of  such  lien  for  the  enforcement  and 
foreclosure  thereof. 

The  second  section  provides  that  such  action  shall  proceed 
in  all  respects  as  civil  actions  in  the  court  in  which  the  same 
is  commenced. 

The  third  section  provides  that  the  judgment  in  such  action 
may  be  the  same  as  in  other  civil  actions  in  the  same  court, 
and  in  addition  thereto,  if  in  favor  of  the  plaintiff,  may  fix 
the  amount  of  such  lien,  and  adjudge  the  foreclosure  of  the 
same,  and  the  sale  of  the  chattel  property  affected  thereby, 
and  specify  the  officer  who  shall  make  such  sale,  and  in  such 
case  shall  direct  the  disposition  of  the  proceeds  thereof  to  the 
payment  of  the  amount  of  such  lien,  with  the  costs  of  the 
.  action,  and  the  costs  and  expenses  of  such  sale,  and  shall 
provide  for  the  safe-keeping  of  any  surplus  arising  thereon, 
and  the  payment  thereof  to  the  owner  of  such  chattel  prop- 
erty,  or  his  assigns  or  representatives. 

The  fourth  section  gives  a  right  of  appeal  as  in  other  cases. 

The  fifth  section  provides  that  nothing  in  the  act  shall  be 
construed  to  affect  or  impair  the  right  of  any  person  to  en- 
force  or  foreclose  a  lien  upon  chattel  property  in  any  othef 
manner  than  is  therein  provided. 

Hawking  commenced  his  action  in  the  supreme  court  of 
the  state,  making  Terrell,  the  owner,  and  one  Whitehead,  a 
mortgagee,  the  defendants.  His  complaint  alleges  that  he 
was,  at  the  times  mentioned  therein,  a  shipwright,  engaged 
in  the  business  of  building  and  repairing  vessels  at  City 
Island,  New  York ;  that  on  the  twentieth  day  of  August,  1879, 
the  defendant  Terrell  was  the  owner  of  the  schooner,  and 
employed  the  plaintiff  to  make  certain  alterations  and  repairs 
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thereon;  that  in  September,  1879,  the  jchooner  •m&a  deliv- 
ered by  Terrell  into  the  possession  of  the  plaintiff  for  the 
purpose  of  having  said  alterations  and  repairs  made,  and  the 
plaintiff  thereupon  caused  work  and  labor  to  be  performed  on 
her,  and  materials  to  be  furnished  to  her,  of  the  agreed  price  and 
value  of  $869.46,  which  sum  said  Terrell  promised  to  pay  to 
the  plaintiff;  that  the  alterations  and  repairs  are  completed, 
and  said  sum  has  been  demanded  and  payment  refused;  that 
the  said  schooner  is  now,  as  she  has  been  since  she  was 
delivered  to  the  plaintiff,  in  his  possessi&n,  and  that  he  has 
a  lien  thereon  for  the  value  of  such  alterations  and  repairs ; 
that  it  is  necessary,  for  the  safety  of  the  schooner,  that  she 
be  kept  at  a  dock,  and  that  a  watcLman  be  employed  to  guard 
her  from  danger ;  that  there  have  already  accrued  expenses 
for  wharfage  and  watchman's  services,  amounting  to  a  con- 
siderable sum,  and  that  the  necessary  daily  expenses  for 
wharfage  and  watchman  are  about  $5.50;  that  the  defend- 
ants have,  or  claim  to  have,  some  interest  in,  or  lien  upon, 
said  schooner,  which  interest  or  lien,  if  any,  accrued  subse- 
quent to  the  lien  of  the  plaintiff. 

The  complaint  then  prays  judgment  that  the  defendants 
be  foreclosed  of  all  right,  title,  and  interest  or  equity  of 
redemption  in  said  schooner,  and  that  she  may  be  decreed  to 
be  sold  according  to  law ;  that  out  of  the  proceeds  of  such  sale 
there  be  paid  to  the  plaintiff  the  amount  of  his  said  claim* 
with  interest,  and  the  costs  of  the  action,  and  the  expense  of 
keeping  the  vessel,  and  that  the  defendant  Terrell  be  adjudged 
to  pay  any  deficiency  that  may  remain  after  the  payment  of 
said  claim,  interest,  costs,  and  expenses,  and  that  the  plain- 
tiff have  such  other  and  further  relief  as  in  the  premises  may 
seem  just.  Both  defendants  appeared  and  answered.  Ter- 
rell  admitted  his  ownership,  subject  to  a  mortgage  held  by 
Whitehead.  He  admitted  the  employment  of  the  plaintiff  to 
do  work  and  make  repairs  on  the  schooner,  but  denied  that 
the  plaintiff  had  possession  of  the  vessel,  or  had  any  lien  on 
it  for  his  bill,  and  denied  the  value  and  amount  of  the  work 
and  materials,  and  set  up  oercain  damages  by  way  of  set-off  or 
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recoupment.  The  defendant  Whiteh  ead  denied  the  plaintiff's 
lien,  and  set  up  his  mortgage,  and  denied  the  jurisdiction  of 
the  court.  The  cause  was  tried  by  the  court  without  a  jury. 
The  judge  found  that  the  plaintiff  was  in  possession  and  had 
a  lien  for  the  amount  claimed,  and  that  the  lien  was  supe> 
rior  to  the  lien  of  the  mortgage,  and  that  the  plaintiff  was 
entitled  to  a  judgment  of  foreclosure  and  sale  of  said  schooner, 
with  costs  and  the  expenses  of  the  action,  and  for  the  defi- 
ciency, if  any,  against  the  defendant  Terrell.  Judgment'was 
entered  that  the  schooner  be  sold  at  public  auction,  by  a  ref- 
eree appointed  for  that  purpose,  upon  ten  days'  public  notice, 
either  or  any  of  the  parties  to  be  at  liberty  to  piurchase,  and 
that  the  referee  execute  a  bill  of  sale  to  the  purchaser;  that 
the  proceeds  be  applied  to  pay  costs  of  sale,  the  plaintiff's 
costs  and  expenses,  and  debt, — ^the  surplus,  if  any,  to  remain 
subject  to  the  ordet  of  the  court, — and  that  the  defendant  Ter- 
rell  pay  the  deficiency,  if  any,  for  which  the  plaintiff  is  to 
have  execution ;  that  the  purchaser  be  let  into  possession  on 
production  of  the  bill  of  sale,  and  that  the  defendants,  and  all 
persons  claiming  under  them,  be  forerer  barred  and  foreclosed 
of  all  right,  title,  or  interest  and  equity  of  redemption  in  the 
said  schooner.  The  judgment  was  afterwards  amended  by 
appointing  a  receiver,  instead  of  a  referee,  to  carry  it  into 
effect.  The  claimant  Hawkins  became  the  purchaser  at  the 
receiver's  sale,  and  holds  the  bill  of  sale  executed  in  pursu- 
ance of  the  judgment. 

The  only  question  is  whether  the  state  court  had  jurisdic- 
tion, or  power  and  authority,  to  direct  by  judgment  the  sale  of 
the  vessel,  or,  rather,  of  the  defendants'  interest  therein ;  for 
the  proceeding  does  not  purport  to  be,  in  a  strict  sense,  a  pro- 
ceeding in  rem, — that  is,  against  all  the  world,— -bnt  only  a  pro- 
ceeding affecting  by  judgment  and  sale  the  right,  title,  and 
interest  of  the  defendants  sued  in  this  action. 

It  has  been  argued  on  behalf  of  the  claimant  Terrell  that  the 
testimony  in  the  case  did  not  show  any  possession  on  the 
part  of  the  plaintiff  in  the  action ;  that  the  finding  of  the 
court  was  in  respect  thereto  against  the  evidence,  or  without 
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any  evidence.  But  it  is  plain  thAi  if,  in  a  ease  where  th« 
plaintiff  had  possession,  the  ooart  had  jorisdiction  of  the  oaase, 
then  the  court  had  power  and  authority  to  determine  the  ques* 
tion  of  possession,  and  the  decision  of  the  coort  on  that  faoi 
cannot  be  attacked  collaterally  by  the  party  against  whom  the 
finding  on  that  issue  is.  His  remedy  is  by  appeal,  or  suoh 
other  mode  of  review  as  is  appointed  by  the  laws  of  New 
York  'for  obtaining  a  review  and  reversal  of  the  judgment  in 
case  of  error.    In  re  Qriffith,  18  N.  B.  B.  510. 

It  is  claimed,  on  behalf  of  the  purchaser  Hawkins,  that  the 
state  court  had  jurisdiction  to  order  the  sale  of  Terrell's  in* 
terest  in  its  judgment  in  that  action.  It  is  conceded  that  the 
eontract  set  forth  in  the  complaint  in  that  action,  being  a 
contract  for  the  repair  of  a  domestic  vessel,  is  a  maritime 
eontract.  This  has  been  held  alike  by  the  courts  of  the 
United  States  and  by  the  court  of  appeals  of  New  York.  The 
Jotephine,  39  N.  Y.  19;  Brookman  ▼.  HamiM,  43  N.  Y.  554; 
Poole  V.  Kerrmi,  59  N. Y.  554-556 ;  The  Oeneral  Smith,  4  Wheat. 
438.  The  fact  that  the  work  consisted  of  alterations  as  well 
as  repairs  cannot  make  it  the  less  a  maritime  contract;  and 
the  averment  in  the  complaint  that  the  vessel  was  new,  must 
be  taken  as  qualified  by  the  other  averment  that  before  that 
it  was  already  a  vessel  which  was  altered  and  repaired.  This 
averment  cannot  make  the  contract  one  for  building  a  vessel, 
which  would  not  be  maritime,  although  the  vessel  may  be 
called  in  one  sense  new  or  rebuilt  as  the  result  of  the  altera- 
tions and  repairs;  and  I  understand  that  it  is  not  claimed 
that  the  contract  was  not  maritime. 

No  question,  also,  can  be  made  on  the  other  hand  that  a 
mechanic  who  takes  possession  of  a  vessel,  and  does  work 
on  her  upon  the  employment  of  the  owner,  has  his  common- 
law  lien  on  the  vessel,  so  long  as  he  remains  in  possession, 
for  the  amount  of  his  proper  charges,  in  the  same  manner 
that  he  would  have  upon  any  other  chattel.  That  a  suit  to 
enforce  a  maritime  contract  is  within  the  admiralty  and  mar* 
itime  jurisdiction  of  the  district  courts  of  the  United  States, 
is  also  unquestionable;  and  that  jurisdiotion  is  exclusive, 
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eicept  so  far  as  by  the  statute  of  the  United  States  the  juris- 
diotion  is  reserved  to  the  state  ooarts.  That  Btatate  oontains 
the  proviso  "saving to  suitors  in  all  cases  the  right  of  a  com- 
mon-law remedy,  where  the  oommon  law  is  competent  to  give 
it. "     1  U.  B.  St.  77,  §  9 ;  Vose  v.  Cockcroft,  44  N.  Y.  415-425. 

The  qaestion,  then,  is  whether  the  remedy  given  by  the 
state  court,  under  the  act  of  1869,  is  a  common-law  rem- 
edy, which  the  common  law,  as  understood  in  the  act  of 
congress,  was  competent  to  give.  I  think  it  entirely  clear 
that  the  remedy  was  not  a  common  law  remedy,  nor  one 
which  the  common  law,  so  understood,  was  competent  to 
give.  It  is  too  clear  for  argument  that  the  action  is  not 
1^  common-law  action,  either  in  its  form  or  effect,  or  in  the 
nature  of  the  judgment.  It  is  more  in  the  nature,  both  in 
its  form  and  in  the  character  of  the  remedy  given,  of  a  bill  in 
equity  to  foreclose  a  mortgage.  The  reservation  of  the  act 
of  congress  relates  to  well-known  forms  of  action  and  reme- 
dies, distinguished  alike  from  those  prosecuted  in  rem  in 
courts  of  admiralty,  and  from  those  that  are  peculiar  to  courts 
of  equity.  Equitable  remedies,  and  those  which  it  was  oom- 
petent  for  equity  to  give,  are  not  saved  where  the  suit  is 
brought  for  the  enforcement  of  a  maritime  contract.  It  is 
no  answer  to  say  that  the  proceeding  is  not  strictly  in  rem 
because  it  affects  only  the  right  or  title  of  certain  defendants 
against  whom  the  suit  is  brought.  That  which  is  saved  to 
the  suitor  is  not  all  forms  of  action,  and  all  remedies  other 
than  actions  and  remedies  strictly  in  rem,  but  only  common- 
law  remedies.  It  is  no  answer  to  say  that  the  lien  sought  to 
be  enforced  is  not  a  maritime  lien,  but  strictly  a  common-law 
lien.  That  does  not  make  the  new  remedy  given  by  this 
statute  a  common-law  remedy.  No  lien  created  by  a  state 
law,  whether  it  be  by  the  unwritten  and  traditional  law,  which 
collectively  we  caU  the  common  law,  or  by  express  statute,  is 
a  maritime  lien.  Maritime  liens  are  created  and  exist  only 
by  force  of  the  maritime  law.     Tfie  Belfast,  7  Wall.  624-644. 

Thus  the  lien  given  by  state  statute  to  a  material  man 
against  a  vessel  is  not  a  maritime  lieu.    Yet  a  court  o£ 
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admiralty  may,  tinlesb  restraia'dd'  b^  statatd  or  rule,  when  its 
jarisdiotion  is  invoked  to  enforce  a  maritime  contract,  give 
full  force  and  effect  to  a  lien  which,  by  the  local  law,  has  been 
made  attendant  upon,  and  a  security  for,  the  maritime  cou< 
tract.  Nor  would  there  seem  to  be  any  difference  in  the 
power  of  the  admiralty  court  to  give  effect  to  such  liendr 
security,  whether  in  its  terms  it  is  a  right  in  the  vessel,  anal- 
ogous to  a  maritime  lien,  or  a  lien  or  security  upon  the  right, 
title,  and  interest  of  a  particular  owner  of  the  vessel.  I  see 
no  reason  why  an  admiralty  court  should  not  give  effect  to 
such  a  lien  as  this  common-law  lien,  as  well  as  to  a  lien  cre- 
ated by  a  state  statute.  In  clothing  the  courts  of  the  United 
States  with  jurisdiction  of  maritime  contracts,  it  cannot  have 
been  intended  to  leave  the  suitor  without  complete  ei^orce- 
ment  of  his  rights  under  the  contract,  in  those  courts,  what- 
ever those  rights  may  be.  But,  if  there  is  any  difficulty  in 
that  respect,  it  does  not  enlarge  the  jurisdiction  saved  to  the 
stat^  courts.  Nor  can  this  proceeding  in  the  state  court  be 
regarded  as  a  suit  upon  the  lien,  apart  from  the  contract,  as 
upon  an  independent  collateral  contract ;  as,  for  instance,  a 
mortgage  given  to  secure  the  contract.  A  lien  is  not  a  col- 
lateral contract;  it  is  a  right  in,  or  claim  against,  some 
interest  in  the  subject  of  the  contract,  created  by  the  law  as 
an  incident  of  the  contract  itself.  The  proceeding  in  the 
present  case  was,  in  form  and  substance,  an  action  on  the 
contract,  and  the  remedy  or  relief  given  in  that  action  was  one 
unknown  to  the  common  law.  Whatever  rights  the  lien  gave 
the  lienor  at  the  common  law  he  can  enforce.  Thus  he  can 
retain  possession  till  the  debt  is  paid.  He  may  reach  the 
title  of  the  owner,  perhaps,  by  an  attachment  or  execution. 
These  are  common -law  remedies;  and,  if  the  common  law 
gave  him  any  other  remedy,  he  is  at  liberty  to  pursue  it. 
£at  no  authority  is  cited  for  the  proposition  that  the  remedy 
given  by  this  statute,  by  action  and  sale  under  the  judgment, 
is  one  that  was  ever  open  to  the  lienor  at  the  common  law. 
It  is  very  true  that  the  state  statutes  heretofore  considered 
and  declared  unconstitutional  have  been  such  as  provided  a 
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remedy,  in  form,  in  rem,  but  the  gronnd  of  the  decisions  has 
been  that  the  remedy  given  was  not  a  common-law  remedy, 
the  action  being  for  the  enforcement  of  a  maritime  contract. 
Cases  cited  above.  And  the  remarks  of  Mr.  Justice  Miller, 
in  giving  the  opinion  of  the  court  in  The  Hine  v.  Trevor,  i  Wall. 
695-571,  are  strictly  applicable  to  this  case:  "Such  actions 
may  also  be  maintained  in  personam  against  a  defendant  in 
the  common-law  courts,  as  the  common  law  gl .  es ;  all  in  con- 
sistence with  the  grant  of  admiralty  powers  in  the  ninth 
section  of  the  judiciary  act.  But  it  could  not  have  been  the 
intention  of  congress,  by  the  exception  in  that  section,  to 
give  the  suitor  all  such  remedies  as  might  afterwards  be 
enacted  by  state  statutes,  for  this  would  have  enabled  the 
states  jbo  make  the  jurisdiction  of  their  courts  concurrent  in 
all  cases  by  simply  providing  a  statutory  remedy  for  all  cases. 
Thus  the  exclusive  jurisdiction  of  thb  federal  courts  would  be 
defeated." 

For  these  reasons  I  am  of  opinion  that  the  state  court  had 
no  jurisdiction  in  the  action  brought  therein  to  direct  a  sale 
of  the  vessel  under  its  decree  for  the  purpose  of  enforcing  the 
plaintiff's  lien.  Consequently,  the  claimant  Terrell  is  alone 
entitled,  as  claimant,  to  bond  the  vessel  and  defend. 
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Taylor  v.  Like  Association  of  America. 
(Uirmit  Court,  W.  D.  Tmneuee.    Aagust,  1880.) 

1.  Receiver — Non-Rebident — Officbb  op  Foheign  State— Patitt  to 
Burr— Bond — Koh-KestdEnt  Buretcbb. — A  public  ofiScer  of  the  state 
of  Missouri  was  authorized,  in  his  official  capacity,  to  wind  up  an 
insolvent  corporation  located  in  said  state,  and  doing  business  in  the 
state  of  Tennessee  and  some  thirty  other  different  states.  Such  offi- 
cer was  appointed  receiver  of  the  corporation  by  the  proper  court  in 
Missouri,  with  instructions  to  collect  the  assets  of  the  corporation 
throughout  all  the  states,  and  hold  the  same  for  distribution,  subject 
to  the  instructions  of  the  court.  Hdd,  that  the  circuit  court  for  the 
western  district  of  Tennessee  could  appoint  such  officer  receiver  of  th^ 
assets  of  the  corporation  situated  within  the  state  of  Tennessee,  upon 
condition  that  he  should  pay  the  funds  into  the  registry  of  the  court, 
although  he  had  been  made  a  party  defendant  to  a  general  creditors' 
bill  removed  from  the  state  court  for  the  purpose  of  winding  up  the 
corporation  under  the  insolvent  laws  of  the  state  of  Tennessee.  Held, 
further,  that  the  bond  of  such  receiver  was  sufficient,  although  the 
sureties  were  resident  in  the  state  of  MissourL 

In  Equity. 

Smith  d  Collier,  for  plaintiffs. 

Wright  d  Folkes  and  Carr  d  Reynolds,  for  defendants. 

HAifHOND,  D.  J.  Application  is  made  to  reconsider  the 
order  heretofore  entered,  appointing  the  defendant  W.  S. 
Belf e  receiver  in  this  case ;  and  objection  is  taken  to  his  bond 
because  the  sureties  are  non-residents  of  Tennessee. 

The  facts  necessary  to  be  stated  are  that  the  Life  Association 
of  America  was  a  corporation  of  the  state  of  Missouri,  doing 
business,  as  was  stated  at  the  bar,  in  32  of  the  states  of  the 
Union.  It  became  insolvent,  and  by  statutes  of  Missouri  it 
became  the  duty  of  the  defendant  W.  S.  Belfe,  as  a  public 
officer  appointed  by  law  for  the  purpose,  to  wind  it  up  under 
the  insolvent  laws  of  that  state.  To  this  end  he  commenced 
the  necessary  proceedings  in  the  proper  court  in  Missouri; 
and  by  its  decree,  the  corporation  being  declared  insolvent, 
Belfe  was  appointed  receiver,  with  instructions  to  collect  the 
assets  everywhere  in  all  the  states,  and  hold  them  for  distri- 
bation,  as  required  by  law,  under  the  supervision  of  that  court. 
The  corporation  was  also  required,  and  did,  by  formal  assign* 
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ment,  convey  all  the  assets  to  Belfe,  for  the  purposes  of  ad- 
ministration, under  the  insolvent  laws  of  Missoari.  He  is 
under  a  bond  of  $100,000  in  Missouri  for  the  faithful  perform- 
ance of  these  duties,  and  is  paid  an  official  salary  in  lieu  of 
all  compensation^ 

'  The  plaintiffs  in  this  case — citizens  of  Tennessee — claim 
to  be  creditors  of  the  corporation,  which  was  a  mutual  con- 
cern, and  are  all  policy  holders,  one  Only  of  the  policies  being 
matured  by  a  death  loss.  It  seems  to  have  been  a  regulation 
of  the  company  to  lend  its  funds  arising  from  the  business  in 
any  state  upon  mortgages  within  that  state,  so  that  there  are 
within  this  district  some  $25,000  or  more  of  loans  to  citizens 
of  Tennessee,  secured  by  notes  and  mortgages  given  upon 
lands  situated  here.  These  plaintiffs  insist  by  their  bill  that 
they  have  a  prior  claim  on  these  Tennessee  assets,  setting  up 
an  agreement  that  they  should  stand  as  security  for  their  pol- 
icies, and  otherwise ;  that  by  the  general  law  they  have  a  right 
to  be  satisfied  before  these  Tennessee  funds  can  be  removed 
to  Missouri.  The  bill  seeks  to  wind  up  the  corporation  under 
the  Tennessee  insolvent  laws,  and  may  be  called  a  general 
creditors'  bill  for  that  purpose,  asking  the  appointment  of  a 
receiver.  It  was  filed  in  the  state  chancery  court;  the  corpo- 
ration, Belfe,  and  the  Tennessee  debtors  being  made  parties 
defendant.  An  injunction  was  granted  restraining  Belfe 
from  exercising  his  functions  in  this  state,  or  collecting  these 
assets,  and  an  attachment  was  issued  impounding  them  for 
the  satisfaction  of  plaintiffs'  claims. 

The  corporation  and  Belfe  answered,  denying  the  equities 
and  claims  of  the  plaintiffs  to  priority,  or  to  a  separate  admin- 
istration here,  and  setting  ap  Belfe's  title  under  the  laws  of 
Missouri,  and  the  assignment  made  to  him.  Having  an< 
Bwered,  they  removed  the  cause  to  this  court,  and  thereupon 
moved  to  dissolve  the  injunction  and  discharge  the  attach- 
ment. The  plaintiffs,  having  failed  on  a  motion  to  remand 
for  want  of  jurisdiction,  moved  for  a  receiver. 

On  the  argument  of  these  motions  it  occurred  to  me  that 
the  questions  were  of  too  grave  a  character  to  be  determined 
in  so  preliminary  a  manner,  and  should  abide  the  hearing,  upon 
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fi"^  proofs  as  to  the  facts;  and  that,  in  the  meantime,  the 
assets  shotild  be  collected  with  as  little  delay  and  expense  as 
possible.  Being  desirous,  upon  principles  of  comity,  if  for 
no  other  reason,  to  give  as  much  effect  as  possible  to  the  pro- 
ceedings in  Missouri,  the  home  of  the  corporation,  without  in- 
jury to  any  of  the  rights,  real  or  supposed,  of  the  Tennessee 
creditors,  it  at  first  appeared  to  me  that  it  would  answer  the 
ends  of  justice  to  refuse  a  receiver,  dissolve  the  attachment, 
and  permit  Belfe  to  go  on  with  his  collections ;  but  to  restrain 
him  from  taking  the  funds  beyond  the  jurisdiction  of  the 
court  until  this  controversy  was  settled,  and  to  require  him 
to  pay  his  collections  into  the  registry  of  this  court  as  a  fur- 
ther security  against  their  removal.  This  was  not  satisfac- 
tory to  the  plaintiffs,^ and  inasmuch  as  they  insisted  that  the 
laws  of  Missouri  could  not  operate  in  Tennessee,  nor  the  de- 
crees of  its  courts,  nor  the  assignment  in  a  case  like  this,  it 
seemed  necessary  to  strengthen  Belfe's  title  by  appointing 
him  receiver  here,  and  it  was  so  ordered.  He  was  required 
to  pay  the  funds  into  this  court,  and  enjoined  from  making 
any  other  disposition  of  them.  He  submitted  to  this  course 
and  accepted  the  conditions,  presumably  with  the  consent  and 
advice  of  the  court  in  Missouri ;  but,  whether  that  be  so  or 
not,  the  power  to  prevent  any  injury  by  his  removing  the 
assets  was  considered  ample,  and  I  had  no  doubt  the  proceed- 
ings could  progress  amicably  between  the  two  courts,  and 
much  unnecessary  expense  be  thereby  saved.  He  has  ten- 
dered the  required  bond,  with  sureties  residing  in  Missouri  of 
ample  means  for  the  purposes  of  security.  This  petition  for 
a  rehearing  is  a  very  earnest  protest  against  that  decree,  and 
against  a  bond  given  only  by  non-residents.  The  objections  are 

(1)  that  Relfe  is  an  oflBcer  of  a  foreign  state,  subject  to  its  laws; 

(2)  that  he  is  the  receiver  of  a  foreign  court,  subject  to  its  con- 
trol; (3)  that  he  is  a  party  to  the  suit,  and  not  indifferent  or 
impartial ;  (4)  that  he  is  a  non-resident,  and  resides  at  a  dis- 
tance; and  (5)  that  his  sureties,  at  least,  should  reside  here. 

As  a  general  rule,  the  appointment  of  a  receiver,  and  the 
proper  person  to  be  appointed,  are  matters  within  the  discre- 
tion of  the  court ;  not  arbitrary  it  is  true,  but  to  be  governed 
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by  sound  considerations  of  judicial  judgment,  each  case  to  be 
determined  according  to  its  own  circumstances.  High  on 
Beoeivers,  §  65 ;  Kerr  on  Receivers,  (Bisph.  Ed.)  §  577.  Pri- 
vate preferences  must  yield  to  public  considerations;  and  no 
man  can  claim  it  for  himself  or  his  particular  friend,  especially 
in  a  case  like  this,  where  so  many  absent  parties,  not  known 
to  the  record,  and  who  are  and  doubtless  will  remain  quite 
ignorant  of  these  proceedings,  are  interested  in  the  subject- 
matter  of  this  controversy.  Be  Empire  City  Bank,  10  How. 
Pr.  498 ;  Edwards  on  Receivers,  260. 

Most  of  these  objections  would  have  great  force,  if,  in  the 
relations  we  bear  to  the  state  of  Missouri,  it  is  to  be  treated 
as  a  foreign  state,  and  its  citizens  entitled  in  our  courts  to  such 
considerations  only  as  are  given  to  foreigners.  It  must  be 
conceded  that  in  this  matter  of  insolvent  laws,  and  the  admin- 
,  istration  of  assets  situ;ited  in  different  states,  there  has  grown 
up  a  selfishness  which  comes  very  near  to  that  which  abso- 
lutely foreign  states  show  to  each  other.  But,  after  all,  prin- 
ciples of  courtesy  and  comity  do  prevail,  and  the  insolvent 
laws  of  one  state  may  be  permitted  to  operate  in  another  state, 
for  the  promotion  of  justice,  when  neither  the  latter  state  nor 
its  citizens  wiU  suffer  any  inconvenience  or  injury  thereby, 
and  the  title  of  a  foreign  receiver  will  be  recognized  where  it 
can  be  done  without  detriment  to  the  citizens  of  the  state 
granting  the  recognition.    High  on  Receivers,  §  47. 

I  have  no  doubt  that  this  court  is  so  far  a  court  of  the  state 
of  Tennessee  that  it  is  its  duty  to  afford  all  the  protection  to 
the  plaintiffs  in  this  case  which  a  state  court  would  or  should 
afford  to  its  own  citizens.  But  it  is  also  true,  that  because  of  a 
fear — ^whether  well  or  ill  founded,  it  is  not  material  to  in- 
quire— ^that  state  tribunals  would  give  more  consideration  to 
the  interests  of  the  citizens  of  the  state  than  would  always  be 
justified  in  controversies  between  their  own  and  citizens  of 
other  states,  the  federal  courts  have  been  invested  with  con- 
current jurisdiction  over  such  controversies.  This  seems  to 
imply  that  in  this  court,  at  least,  the  citizens  of  other  states 
should  not  be  considered  so  much  as  foreigners,  and  their 
non-residence  here  should  not  weigh  so  much  against  them  in 
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the  enforcement  of  rules  and  regulations  of  practice  govern- 
ing the  discretion  of  the  court  in  appointing  receivers  and 
taking  bonds.  jEielfe  is  subject  to  this  court;  can  be  removed 
or  punished  for  contempt;  and,  in  this  day  of  railroads  and 
telegraphs,  his  residence,  a  day's  journey  from  the  dtate,  where 
his  duties  are  confined  to  foreclosing  mortgages  by  legal  pro- 
ceedings or  sales  under  powers  of  trust,  cannot  be  a  serious 
objection..  ,  High  on  Eecivers,  §  69. 

He  is  required  to  account  semi-monthly,  and  no  opportunity 
is  afforded  for  any  violation  of  the  injunction.  It  is  no  more 
onerous  for  these  citizens  of  Tennessee  to  be  compelled,  if 
necessary,  to  pursue  Belfe  for  a  breach  of  his  duties  in  the 
courts  of  Missouri,  than  it  would  be  to  compel  the  citizens  of 
Missouri,  or  any  of  the  30  other  states,  to  pursue  a  citizen  of 
Tennessee  for  any  breaqh  of  his  duties  as  receiver,  if  one 
shonld  be  appointed  residing  in  that  state.  And  this  applies 
as  well  to  the  sureties  on  the  bond.  The  plaintiffs  are  not 
alone  interested  in  the  receiver  and  his  bond.  A  receiver 
should,  undoubtedly,  be  an  impartial  and  indifferent  person. 
High  on  Beceivers,  §  63,  et  teq. ;  Eerr  on  Beceivers,  2.  And 
generally  neither  a  party  to  a  suit  nor  a  trustee,  whose  busi- 
ness it  is  to  watch  a  receiver,  should  be  appointed.  Eerr  on 
Beceivers,  126.  But  these  rules  are  not  without  numerous 
exceptions.  Id.;  High  on  Beceivers,  §§  63,  81.  Benneson 
T.  Bill,  62  HI.  408,  411.  The  interest  of  all  the  creditors  of 
every  grade  should  be  considered.  Richards  v.  liaikoad,  1 
Hughes,  28. 

Belfe,  in  this  case,  does  not  occupy  the  attitude  of  a  party 
owning  property  over  which  there  is  a  controversy.  He  is  not  a 
trustee  solely  for  particular  persons,  antagonistic  to  the  plain- 
tiffs here.  He  is  trustee  for  the  plaintiffs  as  much  as  others.  It 
is  immaterial  to  him  how  the  funds  are  distributed  or  who  has 
priorities.  He  is  wholly  impartial  and  indifferent,  or  should 
be.  It  is  his  duty  to  resist  every  claim  not  legal  and  lawful, 
and  to  pay  just  as  he  may  be  ordered ;  but  this  does  not  make 
him  partial  or  antagonistic  to  one  policy  holder  more  than 
another.  He  has  all  the  books,  ail  the  papers,  and  is  famil- 
iar with  all  the  business  of  the  company.    He  has  supervision 
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everywhere,  and  it  does  seem  to  me  that  if  the  law  be  that 
the  assets  in  each  state  mnst  be  administered  separately,  it 
would  greatly  facilitate  matters,  and  be  to  the  advantage  of 
all  persons  interested,  to  have  one  man  receiver  in  all  the 
states,  although  he  be  required  to  account  in  each  state ;  and 
that  the  principles  for  which  plaintiffs  contend  may  be  en- 
forced as  well  with  such  a  receiver  as  with  32  of  them. 
•  In  WUsan  v.  Greenwood,  1  Swanst.  471,  483,  a  party  to  the 
suit,  which  was  a  bill  to  settle  up  a  partnership,  was  ap- 
pointed receiver,  and  Chancellor  Cooper  approves  the  prac- 
tice for  obvious  reasons,  that  apply  as  well  to  a  ease  like  this. 
Todd  V,  Rich,  2  Tenn.  Ch.  107..  Plaintiffs  were  receivers  in 
Boyle  V.  Betteus  Llantwit  Co.  L.  R.  2  Ch.  Div.  726.  The  case 
of  Perry  v.  Oriental  Hotelt  Co.  L.  R.  6  Ch.  Ap.  419,  420,  is 
directly  in  point,  a  receiver  having  been  removed  in  order  to  ap- 
point the  liquidator  of  the  company  receiver;  and  in  Campbell 
V.  Compagnie  de  Bellegarde,  L.  E.  2  Ch.  Div.  181,  the  same  thing 
was  done,  the  court  saying  it  was  intolerable  to  have  numer- 
ous receivers.  So  far  as  possible  the  same  principles  should 
be  applied  in  cases  like  this.  In  Barcroft  v.  Snodgrass,  1 
Cold.  430,  a  trustee  in  an  insolvency  assignment  was  appointed 
receiver.  It  does  not  appear  that  any  objection  was  made, 
neither  does  it  appear  that  any  consent  was  given.  Instances 
of  the  appointment  oi  non-residents,  parties,  and  trustees  as 
receivers  will  be  found  in  Wilmer  v.  Railroad,  2  Woods,  409, 
410;  Stanton  v.  Railroad,  Id.  506;  and  Young  v.  Railroad,  Id. 
606 ;  and  no  doubt  it  is  often  done  in  the  federal  courts.  Where 
the  court  appointed  a  receiver  in  India  he  was  required  to 
give  sureties  resident  in  England.  Cockhurn  v.  Raphael,  2 
Sim.  &  Stu.  458.  But  in  Ex  parte  Milwaukee  R.  Co.  6  Wall. 
188,  the  supreme  court  did  not  concur  in  the  opinion  of  the 
district  judge,  that  the  fact  of  the  non-residence  of  the  sureties 
within  the  district  was  a  sufficient  reason  for  rejecting  a 
bond  otherwise  unobjectionable.  ,It  was  a  supersedeas  bond, 
bnt  I  see  no  difference  in  principle.  The  non-resident  liti- 
gants in  the  federal  courts  should  not  be  restricted,  in  giving 
litigation  bonds,  to  finding  sureties  away  from  their  homes, 
where  it  is  often  difficult,  if  not  impossible,  to  do  so.    If  there 
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be  »  Bpeoial  reason  for  reqairing  it  the  oonrt  oan  bo  aet ;  but 
it  \rould  pnt  them  to  a  disadvantage  to  establish  it  as  a  role 
that  the  non-resident  puarty  in  onr  federal  oonrts  mast,  when 
a  bond  is  neoessary,  find  sureties  in  the  place  where  the  oonrt 
is  held. 

The  bond  in  this  case  will  be  approved,  and  the  rehearing 
zefueed* 


Babbbtt  v.  Failino  and  another. 

(OVtmiA  Omrt,  It.  Oregon.    June  27,  1880.) 

^xvoBCK— FoKKiQH  Dbcbxb— Obsook  Codb  of  Civil  Pboobdubb, 

%  49S Section  496  of  the  Oregon  Code  of  Civil  Procedure  provides  tkat 

**  whenever  a  marriage  ihall  be  declared  void,  or  dissolved,  the  parly 
St  who«e  prayer  inch  decree  shall  be  made  shall,  in  all  cages,  be  enti- 
tled to  the  undivfded  one-third  part  In  his  or  her  Individual  right,  in 
fee,  of  the  whole  of  the  real  estate  owned  by  the  other  at  the  time  of 
•uch  decree,   ••••••  and  it  shall  bathe  duty  of  the  court. 

In  all  Bttch  cases,  to  enter  »  decree  in  accordance  with  this  provision." 
Edd,  that  a  decree  of  divorce  obtained  in*another  state  did  not  coma 
within  the  purview  of  this  section,  ■»  as  to  affect  the  title  to  lands 
Within  the  state  of  Oregon. 

In  Equity.    Demurrer  to  Bill. 

Sidney  Dell  and  W.  Scott  Behee,  for  plaintifj^ 

WUliam  Strong,  for  defendants. 

Deadt,  D.  J.  This  suit  is  brought  to  establish  the  right 
of  the  plaintiff  to  the  undivided  one-third  of  the  west  half  of 
lots  7  and  8,  in  block  63,  in  the  town  of  Portland,  the  same 
being  of  the  value  of  $2,000,  and  for  an  account  of  the  rents 
and  profits  thereof  during  the  past  six  years.  It  appears 
from  the  bill  that  on  September  25, 1866,  the  plaintiff,  then 
a  resident  and  citizen  of  California,  commenced  a  suit  in  the 
court  of  that  state  to  obtain  a  divorce  from  her  husband, 
Charles  Barrett,  then  a  resident  and  citizen  of  Oregon,  and 
on  April  1,  1870,  obtained  a  decree  therein  dissolving  the 
bonds  of  marriage  between  herself  and  husband;  that  at  the 
date  of  the  oommencement  of  said  suit  said  Barrett  was  the 
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owner  of  the  premises  aforesaid,  and  that  on  or  about  Feb* 
raary  4, 1868,  he  conveyed  said  premises  to  his  daaghter,4iM 
defendant  Xarif a  J.  Failing,  with  intent  to  prevent  the  plaintiff 
from  acquiring  any  right  in  the  premises  by  said  decree;  that 
at  the  commencement  of  said  suit  for  divorce  the  plaintiff  did 
not  know  that  said  Barrett  was  the  owner  of  said  premises, 
and  that  he  died  shortly  after  the  decree  of  divorce  was  ob- 
tained; that  said  Xarif  a  has  been  in  the  possession  of  said 
premises  for  the  past  six  years,  and  received  the  rents  and 
profits  thereof,  amounting  to  $500  per  annum. 

Upon  these  facts  the  plaintiff  claims  that  by  the  laws  of 
Oregon,  and  by  virtue  of  the  decree  aforesaid,  she  became  and 
was  entitled  to  one-third  of  the  premises.  This  claim  is 
made  under  section  495  of  the  Oregon  Code  of  Civil  Pro- 
cedure, which  provides  that  "whenever  a  marriage  shall  be 
declared  void,  or  dissolved,  the  party  at  whose  prayer  such 
decree  shall  be  made,  shall,  in  all  cases,  be  entitled  to  the 
undivided  one-third  part  in  his  or  her  individual  right,  infee,  of 
the  whole  of  the  real  estate  owned  by  the  other  at  the  time  of 
such  decree,  in  additipn  to  the  further  decree  for  maintenance 
provided  for  in  section  497;  and  it  shall  be  the  duty  of  the 
court,  in  all  such  cases,  to  enter  a  decree  in  accordance  with 
this  provision."  As  it  originally  stood  in  the  Code,  this  seo- 
tion  simply  provided  that  upon  the  dissolution  of  a  marriage 
the  real  property  of  the  parties  should  be  discharged  from  any 
claim  or  interest  of  the  other  therein;  provided,  if  the  mar- 
riage was  dissolved  on  account  of  the  adultery  or  conviction 
of  a  felony  of  either  party,  then  the  innocent  party  should 
be  entitled  as  tenant  in  dower,  or  by  the  ourtesyj  as  the  case 
might  be,  in  the  real  property  of  the  other,  the  same  as  if  that 
other  were  dead.  The  statute  declared  this  to  be  the  legal  effect 
and  operation  of  the  decree,  and  it  was  neither  necessary  nor 
proper  that  the  pleadings  or  decree  should  allege  or  contain 
anything  on  the  subject.  The  section  was  amended  as  it 
now  stands  on  December  20,  1865,  and  the  purpose  of  it  is 
manifest.  It  is  to  give  the  prevailing  and  so  far  innocent 
party  in  this  suit,  in  all  cases — no  mutter  what  the  cause  of 
divorce — absolutely  one-third  of  the  other's  real  property,  as 
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a  result  and  effect  of  the  decree  dissolTuig  the  marriage,  in- 
stead of  mere  dower  or  curtesy  in  certain  cases. 

But,  by  adding  the  clause  to  the  amended  section  requiring 
the  court  to  make  provision  in  the  decree  concerning  this 
third,  thi  matter  is  unnecessarily  complicated,  and  some 
doubt  is  raised  as  to  what  is  the  effect  of  the  decree  where  no 
such  provision  is  contained  in  it. 

In  Bamford  v.  Bamford,  4  Or.  80,  it  was  held  that  where 
the  complaint  and  decree  in  a  suit  for  divorce  are  silent  as  to 
the  property  of  the  defendant,  the  party  obtaining  the  divorce 
acquires  no  right  in  the  property  of  the  other.  And  this  con- 
clusion seems  to  rest  mainly  upon  the  assumption  that  it  is 
necessary  to  the  security  and  certainty  of  titles  that  a  de- 
scription of  the  land  to  be  affected  by  the  decree  should  be 
contained  in  it,  and  therefore  the  legislature  is  pre&umed  to 
have  intended  that  it  should  be  done.  But  nothiL  ^  is  gained 
in  this  respect  by  attempting  to  specify  the  lands  to  be  affected 
by  the  decree ;  for,  if  you  undertake  to  describe  them,  there 
is  the  chance  of  mistake  or  omission,  while,  if  nothing  is  said, 
the  decree  affects  all  the  lands  of  the  party  ia  fault,  with  the 
certainty  of  the  lien  of  a  docketed  judgment.  As  well  object 
to  the  lien  of  a  judgment  because  the  property  affected  by  it 
.  is  not  described  in  it,  and  depends  upon  the  extrinsic  fact  of 
the  ownership  of  the  judgment  debtor,  or  the  operation  of  a 
will  by  which  the  testator  devises  and  passes  the  title  of  all 
the  property  owned  by  him  in  the  state  of  Oregon,  without 
naming  or  describing  any  particular  parcel  of  it.  Besides, 
there  may  be  a  question  as  to  what  property  does  belong  to 
the  party  against  whom  the  decree  is  obtained,  and  in  such 
case  third, persons  would  be  necessary  parties  to  its  final  de- 
termination. Bat  it  is  neither  proper  nor  convenient  that 
such  questions  should  be  litigated  in  the  suit  for  divorce,  or 
that  third  persons  should  be  thus  made  parties  to  a  contro- 
ven^  between  the  husband  and  wife  in  which  they  have  no , 
interest. 

In  the  subsequent  case  of  Wetmore  v.  Wetmore,  5  Or.  460, 
the  court  went  further  towards  sustaining  the  statute,  and 
held  that  it  was  peremptory  as  to  the  right  of  the  party  ob- 
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taining  the  divorce  in  the  land  of  the  other,  and  also  the  duty 
of  the  court  to  make  the  decree  accordingly;  bat  did  not  de- 
cide what  effect,  if  any,  the  omission  to  provide  for  the  mat- 
ter in  the  decree  would  have  upon  such  right.  However,  in 
my  judgment,  the  amended  section,  like  the  original  one, 
gives'  the  right  upon  the  entry  of  the  decree,  without  any  men- 
tion of  it  being  made  therein,  and  that  the  clause  in  the 
former,  concerning  the  nature  of  the  decree .  to  be  entered,  is, 
80  far  as  this  matter  is  concerned,  merely  cumulative,  and 
that  in  no  event  need  there  be  any  allegation  or  proof  con- 
cerning the  lands  to  be  affected  by  the  decree;  but  only,  if 
there  is  a  decree  for  a  divorce,  that  it  shall  contain  a  provis- 
ion to  the  effect  that  the  party  obtaining  it  is  thereupon 
and  thereby  entitled  to  one-third  of  the  real  property  then 
owned  by  the  other,  whatever  it  may  be.  If  any  question 
should  arise  as  to  what  property  was  so  owned  by  such  other, 
it  can,  as  it  should  be,  determined  by  appropriate  proceedings 
between  the  parties  interested. 

If,  then,  the  decree  of  divorce  in  Barrett  v.  Barrett  had 
been  pronounced  by  a  court  of  this  state,  in  a  proceeding 
under  title  7  of  its  Code  of  Civil  Procedure,  concerning  "suits 
to  declare  void  or  dissolve  the  marriage  contract,"  I  should 
have  no  hesitancy  in  holding  that  this  suit  could  be  main- 
tained, unless  the  ruling  in  Bamford  v.  Bamford,  supra,  should 
prevent  me. 

But  counsel  for  the  plaintiff  go  further,  as  they  must,  to 
maintain  this  bill,  and  contend  that  the  right  conferred  by- 
said  section  495  on  the  prevailing  party  in  the  lands  of  the 
other  is  given  to  such  party,  not  only  by  the  mere  operation 
of  the  statute,  and  as  a  result  of  the  decree,  and  not  by  it,  but 
in  all  cases  of  divorce,  whether  obtained  in  the  courts  of  this 
state,  under  its  Code  of  Procedure,  or  elsewliere;  that  the 
declaration  in  said  section  495,  "whenever  a  marriage  shall 
.be  declared  void  or  dissolved,  the  party  at  whose  prayer  such 
decree  shall  be  made,  shall,  in  all  cases,  be  entitled  to  the  un- 
divided one-third  part  *  •  of  the  whole  of  the  real  estate 
owned  by  the  other  at  the  time  of  such  decree,"  is  a  general 
rule,  of  universal  application,  like  the  provision  in  the  statute 
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of  descents,  declaring  that  whenever  any  person  shall  die  in- 
testate, and  seized  of  real  property,  it  shall  descend  to  certain 
persons ;  or  that  of  dower,  which  declares  that  the  widow  of 
every  deceased  person  shall  be  entitled  to  dower  in  the  inher- 
itance of  her  hnsband;  and  oite  Harding  et  ux.  y.  Alden,  9  Me. 
140;  De  Godey  v.  Oodey,  99  Cal.  157, 161 ;  Whetstone  v.  Coffey, 
48.  Tex.  269. 

In  Texas  and  California  the  civil  law  is  so  far  in  force  that 
property  acquired  during  the  marriage,  otherwise  than  by 
gift,  devise,  or  descent,  is  common  property ;  that  is,  it  belongs 
to  the  matrimonial  community,  the  husband  and  wife,  equally, 
Babj6ct  to  the  right  of  management  on  the  part  of  the  hus- 
band during  coverture.  The  cases  cited  from  these  states 
only  decide  that  when  a  decree  of  divorce  is  declared,  and  no 
disposition  is  made  of  the  community  property,  the  wife  may 
assert  her  right  to  her  interest  in  it  in  another  suit  before  an- 
other court  of  the  same  state ;  and  this,  although  the  statute 
of  the  latter  state  provided  that,  in  case  of  the  dissolution  of 
the  marriage  by  the  decree  of  the  court,  "the  common  prop- 
erty shall  be  equally  divided  between  the  parties,  and  the 
court  granting  the  decree  shall  make  such  order  for  the  divis- 
ion of  the  common  property."  But  the  question  whether  a 
decree  of  divorce  obtained  in  another  state — a  foreign  decree 
■ — comes  within  the  operation  of  this  section  495,  so  as  to 
affect  the  title  to  lands  in  this  state,  these  cases  do  not  de- 
cide. 

The  case  in  9  Maine  goes  further,  and  holds  that  under 
the  law  of  that  state,  which  provided  generally  that  when  a 
divorce  was  decreed  for  the  adultery  of  the  husband  the  wife 
should  be  entitled  to  dower  the  same  as  if  he  were  dead,  a 
wife  divorced  in  Bhode  Island  for  the  adultery  of  the  husband, 
committed  in  North  Carolina,  was  entitled  to  dower  in  his 
lands  in  Maine.  The  contest  in  the  case  was  principally  as 
to  the  validity  of  the  Rhode  Island  divorce,  and,  assuming  that 
to  have  been  valid,  her  right  to  dower  was  allowed  without 
much  consideration,  the  court  being  apparently  controlled  by 
the  fact  that  the  provision  was  general,  "and  not  limited  to 
divorces  decreed  within  the  state." 
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And  BO  the  qaestion  of  what  was  the  legislative  intent  in 
the  case  of  the  Oregon  statate  mast  be  determined  mainly 
npon  its  own  language  and  circamstances.  In  this  connec- 
tion weight  mnst  be  given  to  the  fact  that  said  section  495 
occurs  in  a  code  of  procedure,  and  in  that  division  of  it  which 
authorizes  and  regulates  the  granting  of  divorces  in  and  by 
the  courts  of  the  state  only,  and  not  in  a  general  statute,  de- 
fining or  prescribing  the  rights  of  husband  and  wife,  as  such, 
in  the  lands  or  property  of  each  other.  Although,  then,  the 
statute  does  say  that  the  prevailing  party  shall  "be  entitled 
in  all  cases"  to  a  third  of  the  other's  land,  yet  the  question 
arises,  in  what  all  cases?  Is  it  all  the  oases  of  divorce 
brought  and  determined  under  this  code  in  the  courts  of  Ore- 
gon, and  for  the  causes  therein  prescribed  and  allowed,  or 
does  the  phrase  include  all  the  oases  decided  under  any  code 
in  any  country  and  for  any  cause  ? 

In  my  judgment  the  statute  only  comprehends  all  the  oases 
provided  for  in  it,  and  which  may  be  said  to  arise,  or  at  least 
be  determined  under  it,  and  in  the  courts  whose  procedure  is 
regulated  by  it.  By  the  Code,  §  266,  a  judgment  "in  any 
action"  is  authorized  to  be  docketed,  whereupon  it  becomes 
a  lien  upon  the  property  of  the  judgment  debtor  in  the 
county.  The  phrase  "any  action"  is  quite  as  comprehensive  as 
aUactiom:  but  can  it  be  supposed  for  a  moment  that  under 
the  circumstances  it  includes  a  judgment  given  in  any  other 
state  or  country,  or  that  any  judgment  was  in  the  contem- 
plation of  the  legislature,  other  than  those  authorized  and 
provided  for  in  the  code  in  which  the  provision  occurs  ? 

It  may  be  admitted  that  the  legislature  has  the  power  to 
provide  that  a  decree  of  divorce,  pronounced  in  the  courts  of 
another  state,  shall  have  the  same  effect  upon  the  real  estate 
property  of  the  parties  in  this  state  as  if  given  here,  or  that 
a  judgment  given  in  a  foreign  forum  nught  be  docketed  here 
with  the  same  effect  as  if  given  in  the  courts  of  the  state. 

But  is  not  to  be  inferred  thai  the  legislature  intended  to 
make  any  such  extraordinary  provisions  from  the  bare  use  of 
language  which  is  fairly  satisfied  when  confined  to  domestie 
decrees  and  judgments,  and  only  occurs  in  a  code  of  proced- 
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vre  made  to  regalate  judicial  proceedings  in  the  courts  of 
the  state.  The  results  -which  would  follow  from  (illowing  a 
decree  of  divorce  in  another  state  to  haye  the  same  effect 
upon  the  property  of  either  within  this  state  as  if  given  here, 
are  sufficiently  serious  ty  prevent  such  a  conclusion,  unless 
the  statute  was  plain  and  peremptory  to  that  effect. 

IMvorces  may  be  and  are  allowed  in  other  states  and  coun- 
tries for  causes  and  under  circumstances  not  allowed  here, 
and  contrary  to  the  public  policy  and  morals  of  the  state. 
Bat  if  section  495  is  taken  absolutely,  and  construed  to  in- 
clude all  cases  of  a  decree  for  divorce  given  as  well  without 
the'  state  as  within  it,  then  such  divorces,  although  granted 
contrary  to  the  laws  and  policy  of  this  state,  would  neverthe- 
less be  allowed  an  extra-territorial  force  and  effect  within  it; 
and  often,  as  in  this  case,  against  the  property  of  its  own 
citizens. 

Aid  is  sought  to  be  given  to  the  claim  of  the  plaintiff  by  in> 
yoking  the  rule  prescribed  in  article  4  of  the  national  consti- 
tution, and  act  of  congress,  passed  in  pursuance  thereof,  of 
May  26,  1790,  (1  St.  122,)  which  in  effect  declares  that  the 
judgments  of  each  state  shall  have  the  same  credit  and  effect 
in  every  other  state  that  they  have  in  the  state  where  they 
were  given.  But  it  is  admitted  that  the  decree  of  the  Cali- 
fornia court  is  valid  and  effectual  here  as  a  decree  of  divorce, 
and  that  is  all  the  effect  it  has  iii  that  state.  The  law  of 
California,  unlike  that  of  this  state,  does  not  provide  that  a 
decree  of  divorce  shall  work  a  transfer  or  forfeiture  of  one- 
third  of  the  real  property  of  the  one  party  to  the  other,  and 
if  it  did  could  have  no  extra-territorial  effect,  but  would  be 
confined  in  its  operation  to  the  property  of  the  parties  within 
that  state. 

The  plaintiff's  decree  of  divorce,  although  valid  and  effect- 
val,  as  such,  can  have  no  operation  or  effect  upon  real  prop- 
erty in  this  state,  except  with  its  consent  declared  in  its  laws. 
U  this  decree  was  within  the  purview  of  the  provision  in  sec- 
tion 490, 1  think  this  suit  could  be  maintained.  But,  in  my 
judgment,  that  not  being  the  case,  the  demurrer  to  the  bill 
mogt  be  sustained;  and  it  is  so  ordered. 
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United  States  v.  Db  Mott. 
{Oommittiontr'*  Cewt,  D.  New  Jeney.    ,  1880.) 

1.  JOMBDICTION  —  BtATB    AND    FSDERAb'  COUBTB — STOPPIlfa    XJhiTED 

BTATEa  Mails— Rev.  St.  S  3995.— Section  3995  of  the  Beviaed  Statutes 
provides  that "  any  person  who  shall  knowingly  and  wilfully  obstruct 
or  retard  the  passage  of  the  mail,  or  any  carriage,  horse,  driver,  or  car- 
rier carrying  the  same,  shall,  for  every  such  offence,  be  punishable  by  a 
fine  of  not  more  than  $100."  ir«2d,  that  such  statute  is  applicable  to  a 
person  stopping  a  train  carrying  the  United  States  mail,  although  he 
has  obtained  a  judgment  and  writ  of  possession  from  a  state  court 
against  the  railroad  company  in  respect  to  the  lands  at>out  to  be 
crossed  by  such  train. 

Hearing  before  ComrDissioner. 

Upon  complaint  made  by  the  agents  of  the  New  York  & 
Greenwood  Lake  Bailroad  Company  defendant  was  arrested 
npon  the  charge  of  obstnicting  the  passage  of  the  United 
States  mails  carried  on  a  ti-ain  of  the  said  company. 

Upon  the  examination  it  appeared  that  the  defendant  had 
placed  obstractions  npon  the  rails,  and  refused  to  aJlow  the 
mail  train  to  pass,  on  the  ground  that  the  land  belonged  to 
his  mother,  and  that  he  held  a  writ  of  possession  issued  out 
of  the  Morris  circuit  court  against  the  railroad  company. 

The  conductor  of  the  train  told  him  that  the  train  carried 
the  United  States  mail,  showed  him  the  mail  bags,  and  re- 
quired him  to  remove  the  obstructions,  but  he  refused  to  do 
so,  and  forbade  the  conductor  to  remove  them,  saying  that 
he  held  possession  of  the  land  under  an  order  of  the  court, 
and  would  hold  the  conductor  liable  for  trespass  if  the  train 
crossed  the  land. 

The  train  tras  run  back  to  a  telegraph  station  for  orders, 
and  afterwards  returned,  and  the  conductor  removed  the 
obstructions,  and  crossed  the  land  in  spite  of  the  remon- 
strances of  the  defendant.  The  train  was  delayed  more  than 
two  hours. 

Geo.  M.  Keasbey,  Ass't  U.  S.  Dist.  Attorney,  for  the  Gov- 
ernment. 

E.  D.  ScdTnon  and  Wm.  P.  MiUer,  for  defendant. 
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Patterson,  Commisaioner.  There  is  nothing  of  a  criminal 
natnre  inTolved  in  this  information.  The  defendant  appeared 
vithoat  any  formal  servioe  of  the  warrant  to  bring  him  before 
the  conmuBsioner.  Nor  will  any  commitment  or  trial  on  the 
charge  affect  onfavorably  his  character  or  standing  in  the 
eommnnity  where  he  resides. 

The  allegation  is  met,  contested,  and  denied  fully  and 
squarely  on  the  part  of  the  defendant.  His  defence,  virtually, 
is  a  jnstification  of  the  acts  on  which  he  is  summoned  here, 
becanse  he  was  the  agent  of  the  legal  owner  of  the  land  where 
the  offence  was  committed,  who  had  been  placed  in  actual 
possession  thereof,  under  the  order  of  a  competent  judicial 
tribunal,  executed  by  the  proper  officer.  It  is  said  the  judg- 
ment thus  obtained  against  the  railroad  company  was  founded 
on  the  fact  that  they  never  had  made  any  compensation  to 
the  owner  for  the  right  of  way  taken  for  the  oonstruction  of 
their  track.  This  is  not  material  to  be  shown.  The  decree 
of  the  court  is  sufficient  to  establish  the  legal  right  of  the 
owner  to  the  possession  of  the  property.  Nor  could  the  fact  of 
want  of  remuneration  by  the  relators  to  such  owner,  if  proven  in 
the  case,  enter  as  an  element  for  consideration  here.  The 
United  States  were  no  party  to  any  laches  by  the  relators  in 
that  respect,  nor  are  they  alleged  to  have  been  or  to  be  cog- 
nizant of  or  privy  to  that  failure  by  this  company,  or  any 
preceding  organization.  In  the  absence  of  notice,  or  of  the 
fact  being  brought  to  their  knowledge,  they  would  be  justified 
in  regarding  the  title  of  the  relators  to  the  land  on  which 
their  tracks  were  laid  to  be  as  good  as  that  of  any  other  road 
over  which  their  mails  were  carried.  They  found  a  road  con- 
structed and  in  running  order,  and  recognized  and  used  it  for 
postal  service,  just  as  they  do  an  ordinary  highway.  To  ap- 
ply the  principle  of  caveat  emptor  to  them  in  such  cases,  and 
say  they  were  boimd  to  look  up  the  title  of  every  railroad  and 
spur  and  branch,  and  ascertain  if  it  was  clear  of  claim  and 
cloud,  would  seem  to  impair,  to  a  serious  extent,  the  efficiency 
and  benefit  of  the  service. 

That  the  defendant  has  proved  he  was  acting  as  the  agent 
td  the  legal  owner  of  the  premises  is  clear.     There  can  be 
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no  question  as  to  who  holds  the  legal  title.  The  ptotection 
of  individual  property  belongs  to  the  state  tribunals,  and 
never  has  been  vested  in  any  other.  This  owner,  for  whom 
the  defendant  acts,  was  correct  in  invoking  judicial  author- 
ity, and  appealing  to  that  for  protection  and  relief.  Thai 
<;ourt  has  decided  that  the  owner  was  entitled  thereto,  and 
the  result  is  here  in  this  certificate  of  the  officer  who  carried 
into  effect  the  remedial  process.  The  defendant  claims  he 
should  be  discharged  because  he  was  acting  under  the  author- 
ity of  that  order,  and  that  only.  He  was  holding  the  posses- 
sion of  the  land  into  which  he  as  agent  had  been  put  judi- 
cially; that  was  his  authority. 

To  this  the  United  States  reply  and  say  that  they  do  not 
4eny  the  action  of  the  court,  but  insist  that  the  authority  of 
the  government  is  paramount.  They  say :  What  is  alleged 
on  behalf  of  the  defendant  may  be  true,  and  it  may  be  equally 
true  that  the  railroad  company  may  never  have  made  com- 
pensation to  the  owner  for  the  right  of  way,  but  that  is  of  no 
moment  or  consequence  to  them.  Their  right  is  paramount. 
It  is  a  hght  they  possess  under  the  constitution  of  the  United 
States,  and  laws  made  in  pursuance  thereof,  and  those  are 
ihe  supreme  law  of  the  land.  This  road  is  declared  to  be  a 
post-route  under  those  laws,  and  so  long  as  it  remains  open 
the  United  States  have  a  clear  right  to  take  and  use  it  for 
the  postal  service. 

These  are  the  positions  assumed  by  the  parties  to  this  com- 
plaint, and  it  raises  the  direct  question  whether  federal  legis- 
lative  authority,  when  applied  in  this  intermediate  way,  is 
paramount  to  the  state  law,  by  which  only  the  protection  of 
individual  property  is  assured.  It  is  evident,  if  each  stands 
firmly  on  the  assumed  right,  the  consequences  might  be  very 
similar  to  those  which  would  attend  the  concussion  of  an  im- 
movable body  with  one  that  is  irresistible. 

I  regard  the  power  of  the  United  States,  in  respect  to  the 
transmission  of  mails,  to  be  supreme  and  exclusive,  when 
«zercised  in  a  direct  manner,  as  it  is  in  oases  of  bank  incor- 
porations. If  it  is  so  exercised  in  postal  matters  then  our 
laws  and  the  constitution,  under  which  they  act,  would  forbid 
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their  taking  private  property  without  oompensation.  If  it 
is  not  so  exercised  they  can  or  should  acquire  no  greater 
right  than  is  conferred  by  the  state  on  the  person  or  munici- 
pal corporation,  or  is  contained  in  the  franchise  of  a  railway 
charter,  like  that  of  the  relators  here.  Should  it  be  admitted 
or  determined  that  the  United  States,  under  circumstances 
such  as  are  disclosed  by  this  investigation,  can  claim  an  ab- 
solute right  to  continue  the  carrying  of  their  mail  matter 
upon  the  tracks  and  in  the  cars  of  the  company,  it  might 
amount  to  a  virtual  confiscation  of  individual  property,  and 
state  laws  become  ineffective  for  its  protection.  I  am  not 
prepared  to  sanction  so  sweeping  a  claim  on  the  part  of  the 
United  States. 

Still,  the  latter  have  acquired  a  right  to  the  use  of  the  road 
for  the  purposes  in  question  that  is  entitled  to  considera- 
tion, that  enters  properly  as  an  element  for  determination, 
and  that  cannot  be  disposed  of  in  the  summary  and  annoy- 
ing manner  developed  in  this  case  without  inconvenience  if 
not  detriment  to  the  public  interest.  While  the  United  States, 
primarily,  should  not  be  compelled  to  ascertain  whether  the 
company  have  or  not  acquired  full  and  clear  title,  yet,  when 
notified  of  failure  by  any  persons  who  claim  the  right  under 
the  judicial  sanction  of  the  state,  and  have  been  placed  in 
actual  possession  of  part  of  the  premises  for  any  reason,  it 
would  disclose  a  fact  that  no  alleged  plea  of  paramount  do- 
main would  warrant  them  in  disregarding. 

The  owner  of  the  land  was  delivered  possession  on  the 
twelfth  of  February  last,  under  the  remedial  process  of  the 
state  court.  She  takes  it,  however,  subject  to  the  equitable 
right  of  third  parties,  without  notice.  No  notice  whatever 
appears  to  have  been  given  to  the  United  States  or  their  agents, 
on  behalf  of  the  owner,  of  the  clear  legal  right  and  posses- 
sion thus  acquired.  Nor  does  there  appear  to  have  been  any 
time  allowed  for  reasonable  notice,  as  the  acts  upon  which 
this  information  is  based  occurred  on  the  16th.  The  agents 
of  the  owner  have  proceeded  upon  the  idea  that  no  other 
rights  were  involved  than  their  own;  at  least,  thai  seems  to 
be  so  from  the  testimony. 

v.3,no.9— 31 
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My  opinion  is  thai  no  tUtra  or  decisive  steps  should  have  been 
taken  by  the  owner  at  so  early  a  date.  On  being  advised  of  the 
facts  the  authorities  of  the  United  States,  in  equity,  would  have 
been  compelled  to  make  compensation,  or  fall  back  on  the 
bonds  of  the  company.  They  would  have  no  fair  claim  to  use 
the  road,  upon  notice  of  the  facts  shown  here,  unless  by 
agreement  with  the  owner.  But  until  such  notice  their  right 
to  carry  the  mail  remained  the  same  as  before. 

Under  the  yiew  I  have  taken  the  defendant  should  not  be 
discharged,  simply  by  reason  or  virtue  of  the  order  of  the 
circuit  court  of  the  county  of  Morris,  giving  the  owner  actual 
possession.  It  remains  to  be  considered  whether  he  should 
be  held  for  any  of  the  acts  committed  on  that  day — that  is, 
if  they  constitute  the  offence  in  contemplation  of  the  federal 
statute. 

The  defendant  denies  that  such  acts  on  his  pari  come  within 
the  federal  statute,  because  they  were  committed  under  color  of 
right.  But  the  claim  of  right  is  set  up,  too,  on  the  part  of 
the  United  States,  and  the  fact  is  that,  under  the  circum- 
stances, both  had  color  of  right.  The  defendant  knew  that 
the  relators  carried  the  mail  of  the  United  States,  and  the 
knowledge  of  that  should  have  been  sufficient  to  put  him  on 
inquiry.  I  mean  on  such  inquiry  that  he  could  have  ascer- 
tained officially,  and  as  a  matter  of  certainty,  on  just  what  trains 
those  mails  were  transported.  He  claims,  also,  that  what  he 
did  was  in  ignorance  of  this  being  a  mail  train  until  informed 
at  the  place  of  obstruction,  and  the  statute  makes  the  gist, 
the  intent,  of  the  offence  to  consist  in  knowledge;  therefore, 
what  he  did  cannot  be  brought  within  its  meaning.  There  is 
no  direct  evidence,  one  way  or  the  other,  as  to  his  knowledge 
or  ignorance  of  the  train  in  question  being  a  public  carrier  in 
the  service  of  the  United  States.  So  far  as  appears  inferen- 
tially  the  testimony  would  be  in  his  favor  if  standing  alone 
and  disconnected.  It  is  shown,  however,  that  he  admitted 
having  placed  the  obstructions  on  the  track — an  act  which  his 
ignorance  of  the  nature  of  the  train  in  this  respect,  at  the 
time,  does  not  excuse  or  justify,  because  it  was  of  an  extreme 
and  might  have  been  of  a  dangerous  character.    It  appears, 


Digitized  by 


Google 


VNITES    STATES   V.  DB    UOTT.  483 

also,  that  -when  informed  the  mails  were  carried  on  the  train 
he  did  not  offer  to  facilitate  the  passage  of  the  cars  by  re* 
moving  the  obstructions  be  had  laid  down;  but  after  such  had 
been  put  away  by  the  employes  of  the  relators  he  told  the  cou- 
dnctor  to  proceed  at  his  peril.  I  think  here  is  a  knowledge 
and  intent  manifested  to  which  the  words  of  the  statute 
apply.  Had  the  defendant,  on  learning  at  the  crossing  the 
true  state  of  facts,  cleared  or  assisted  in  clearing  the  tracks, 
and  told  the  conductor  then  to  proceed,  and  not  forbidden  him 
to  go  on,  the  case  would  have  been  different.  As  it  is,  the  tes- 
timony shows  that  the  acts  of  Mr.  De  Mott,  whether  before  or 
after  full  knowledge  of  all  the  facts,  contribnted  to  delay  and 
obstruct  the  carrying  of  mail  matter  by  the  railroad  company, 
which  at  that  time  clearly  was  lawful.  Nor  is  the  strength 
of  this  couclnsion  weakened  by  the  defendant  declining  to  be 
examined  on  his  own  behalf. 

It  is  unnecessary,  in  my  judgment,  for  the  United  States 
to  prove  an  actual  contract  with  the  company  in  this  prelim- 
inary proceeding,  or  for  the  latter  to  have  their  authority  dis« 
played  on  their  oars.  It  is  sufficient  that  mail  bags  and 
pouches  be  brought  to  notice,  or  the  fact  be  announced  by 
the  person  in  charge.  This  was  done  here,  aftd  it  was  notice 
enough  to  put  any  person  on  guard  or  inquiry. 

It  is  not  without  hesitation  that  I  have  decided  to  hold 
either  of  these  defendants  to  answer.  No  doubt  they  feel 
aggrieved  at  the  laches  or  wrong-doing  of  the  company  in 
withholding  or  retaining  the  compensation  for  right  of  way. 
Nor  am  I  of  the  number  of  those  who  would  extend  federal 
jurisdiction ;  rather  the  contrary.  It  is  natural  for  the  own- 
ers of  land,  situated  as  these  have  been,  to  manifest  no  very 
friendly  feelings  toward'  the  relators ;  still,  the  rights  of  others 
must  not  be  disregarded.  The  defendants  will  be  held  under 
recognizance  in  the  same  amount  as  now  to  answer. 
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Uktixd  Status  v.  WaLZUO. 

{OmmisiSoner'i  Court,  R  D.  N«u>  Tork.    ,  1880.) 

1.  Vbjusa  Obbobnb  Lbttbr— Rbv.  St.  {  3893— Act  Jult  12,  187S,  (19 
St.  90.) — Section  3893  of  the  lievised  Statutes,  as  amended  by  section 
1  of  the  act  of  July  12, 1876,  (19  St.  90,)  proyides  S9  follows :  "  ISvery 
obscene,  lewd,  or  lascivioas  book,  pamphlet,  pictoie,  paper,  writing, 
print,  or  other  publication  of  an  indecent  character,  •  •  «  and 
every  letter  upon  the  envelope  of  which,  or  {>ostal  card  upon  which, 
indecent,  lewd,  obscene,  4  4*  terms  or  language  may  be  writ- 
ten or  printed,  are  hereby  declaimed  to  be  non-nmilable  matter.  *  •  « 
And  any  person  who  shall,  knowingly,  deposit,  or  cause  to  be  de- 
posited, for  mailing  or  deliveiy,  anything  declared  by  this  section  to 
be  non-mailable  matter,  •  •  *  shall  be  deemed  guilty,"  etc.  Held, 
that  written  communications  of  a  private,  personal  nature,  emanating 
from  a  single  person,  and  exhibiting  no  poipose  of  going  beyond  the 
one  directly  addressed,  are  not  within  the  purview  ''f  the  statute. 
Edd,  further,  that  the  prohibition  of  the  statute  was  cuuflned  to  that 
class  of  letters  wherein  the  Indecent  matter  is  exposed  to  the  inspec- 
tion of  others  than  the  person  directly  addressed. 

S.  BviDBROB— DBPoarr  m  MaHi— PoenUBX.— A  postmark  upon  the  en- 
,  velope  of  a  letter  affords  presamptive  proof  that  such  letter  has  t>een 
deposited  in  the  mail.* 

The  defendant  was  arrested  npon  the  complaint  of  Anthony 
Comstock,  agent  of  the  Society  for  the  Suppression  of  Vice, 
upon  the  charge  of  sending  an  obscene  letter  through  the 
mail.  An  examination  took  place  before  United  States  Com- 
missioner J.  J.  Allen,  for  the  purpose  of  determining  whether 
there  was  snfficient  oanse  to  send  the  case  to  the  grand  jury. 

Allen,  Commissioner.  The  defendant  is  charged  with 
having  violated  the  provisions  of  section  8898,  U.  S.  Bev. 
St.,  as  amended  by  section  1,  act  of  Joly  12,  1876,  (19  U.  8. 
Bt.  90.)  The  portion  of  the  statute  to  which  the  ohaj^e 
relates  is  as  follows : 

"Every  obscene,  lewd,  or  laseiTious  book,  pamphlet,  pic- 
ture, paper,  writing,  print,  or  other  publication  of  an  inde- 
cent character,  •  •  *  and  every  letter  upon  the  envelope 
of  which,  or  postal  card  upon  which,  indecent,  lewd,  obscene 
*    *    *    terms  or  language  may  be  written  or  printed,  are 

•See  UniUd  State*  v.  Ifoelke,  I  Fbd.  Rbf.  426. 
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hereby  declared  to  be  non-mailable  matter.  •  •  •  And 
any  person  who  shall,  knowingly,  deposit,  or  caase  to  be  de- 
posited, for  mailing  or  delivery,  anything  declared  by  this  sec- 
tion to  be  non-mailable  matter,  *  •  •  shall  be  deemed 
guilty,"  etc. 

The  particolar  act  complained  of  is  the  depositing  in  the 
mail  of  the  Greenpoint  station,  Brooklyn,  on  or  abont  Sep- 
tember 23,  1879,  an  obscene  and  indecent  letter,  enclosed  in 
an  envelope,  addressed  to  Mr.  George  Bowland,  of  Green- 
point. 

Several  questions  are  involved  in  this  case :  Is  the  letter  re- 
ferred to  obscebe  or  indecent  ?  Is  it  such  an  one  as  is  embraced 
by  the  statute  ?  Was  it  deposited  in  the  mail  ?  And  is  the  evi- 
dence such  as  to  justify  the  belief  that  the  defendant  violated  the 
statute  a»  alleged  ?  The  letter  is  evidently  obscene  and  inde- 
cent. Obscene  matter  is  that  which  tends  to  deprave  and 
corrupt  the  morals  of  those  whose  minds  are  open  to  such 
influences.  This  is  the  test  given  by  Chief  Justice  Cock- 
borne  in  Regina  v.  Hicklin,  (L.  B.  3  Q.  B.  360,)  and  adopted 
in  later  cases  {U.  5. v.  Bennett,  S.  D.  N.  Y.  1879.)  In  the  case 
of  Heywood,  (Mass.,)  an  obscene  writing  was  defined  as  one 
offensive  to  decency,  indelicate,  impure,  and  an  indecent  one, 
as  one  unbecoming,  immodest,  unfit  to  be  seen.  Applying 
these  tests,  it  is  manifest  that  the  letter  in  question  is  both 
obscene  and  indecent. 

The  proof  of  deposit  in  the  mail  consists  of  the  postmark 
apon  the  envelope,  and  the  testimony  of  the  post-office 
officials.  Both  the  English  and  American  courts  have  held 
that  postmarks  afford  presumptive  proof  of  deposit  in  the 
mail,  and,  although  some  effort  has  beefi  made  to  show  that 
these  postmarks  might  have  been  affixed  otherwise  than  by  the 
postal  officials,  there  is  sufficient  evidence  that  the  letter  was 
deposited  in  the  mail  as  charged. 

The  question  next  to  be  considered  is  whether  the  letter 
referred  to  is  shown  by  the  evidence  to  be  within  the  scope 
of  the  law.  The  offence  charged  is  statutory,  and  the  deter- 
mination of  this  question  depends  upon  the  construction  to 
be  given  to  the  statute  upon  which  the  charge  is  based.    I 
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find  no  reported  case  in  which  this  precise  question  has  been 
discussed  and  decided,  and  it  will  be  necessary,  therefore,  to 
refer  to  the  series  of  legislation  upon  the  subject.  The  act  of 
March  3, 1865,  section  16,  provided  that  "no  obscene  book, 
pamphlet,  pictnre,  print,  or  other  publication  of  a  vulgar  and 
indecent  character"  should  be  admitted  into  the  mails, 'and 
punished  taeir  deposit  therein.  The  act  of  June  8,  1872, 
section  148,  added  to  the  prohibited  matter  "an;  letter  upon 
the  envelope  of  which,  or  postal  card  upon  which,  scurrilous 
epithets  may  have  been  written  or  printed,"  and  prescribed  a 
penalty  for  deposit  of  any^  "such  obscene  publications."  Then 
followed  the  acts  of  March  3,  1873,  and  July  1-2, 1876,  which 
will  be  referred  to  hereafter. 

It  is  evident  that  no  statute,  prior  to  1873,  >  declared  an 
obscene  private  letter  contraband.  Such  a  letter  is  not  a 
"book,"  "pamphlet,"  "picture,"  or  "print,"  and  is  not  cov- 
ered by  the  words  "other  publication,"  because  they  refer 
only  to  the  classes  specifically  named. 

In  the  case  of  WoodhuU,  (S.  District  N.  T.,  June,  1873,) 
Judge  Blatchford  held  that  as  the  word  "newspaper"  was  not 
mentioned  in  the  act  of  1872,  it  was  not  included  within  the 
meaning  of  the  words  "other  publications;"  that  the  statute 
being  penal,  must  be  strictly  construed,  and  it  meant  that, 
with  other  publications  of  the  same  character,  books,  pam- 
phlets, and  prints  were  included.  In  the  act  of  1876  the 
language  is  "obscene  book,  paper,  writing,  print,  or  other 
publication,"  which  means,  according  to  the  rule  of  construc- 
tion laid  down  in  the  Woodhvil  Cote,  that  among  the  publica- 
tions prohibited  were  obscene  books,  writings,  and  prints.  It 
would  seem,  therefore,  that  congress  intended  the  statute  to 
embrace  only  such  writings  as  are  "publications"  within  the 
meaning  of  the  law. 

A  "publication"  is  defined  in  the  dictionaries  as  a  book  or 
writing  published,  especially  one  offered  for  sale  or  to  public 
notice;  and  to  publish  is  defined  to  issue,  to  make  known 
what  before  was  private,  to  put  into  cii-culation.  Writings 
are  either  printed  matter  or  manuscript.  The  idea  of  pub- 
licity, of  circulation,  of  intended  distribution,  seems  to  be  in- 
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separaWe  from  the  term  "publication. "  That  only  such  papers 
and  writings  as  partake  of  this  character  were  intended  to  be 
declared  contraband,  seems  to  be  indicated  by  a  further 
review  of  the  series  of  legislation  upon  the  subject.  The 
words  "paper"  and  "writing"  first  appear  in  the  act  of  1873, 
the  title  of  which  is  "An  act  for  the  suppression  of  trade  in 
and  circulation  of  obscene  literature  and  articles  of  immoral 
use."  The  statute  is  thus  declared  to  be  directed  only  to 
such  literature  and  articles  as  are  intended  for  sale  and  cir- 
culation. Section  1  of  this  act  imposes  a  penalty  upon  any 
one  who,  in  any  place  within  the  exclusive  jurisdiction  of  the 
United  States,  "shall  sell,  give  away,  exhibit,  or  otherwise 
publish,  or  have  in  possession  for  such  purpose,  any  obscene 
book,  pamphlet,  .paper,  writing,  or  shall  advertise  the  same 
for  sale." 

This  section  does  not  punish  the  preparation  of  an  obscene 
paper  or  writing,  but  the  publishing  it  after  it  is  prepared ; 
nor  does  it  forbid  the  possession  of  the  same,  but  possession 
with"  intent  to  publish ;  thus  showing  clearly  that  congress  did 
not  intend  that  the  preparation  of  a  paper  or  writing  should 
be  regarded  as  the  publication  of  it.  The  next  section  pro- 
vides that  "no  obscene  book,  pamphlet,  picture,  paper,  print, 
or  other  publication,"  etc.,  shall  be  mailable,  and  is  merely  a 
declaration  that  the  mails  shall  not  be  used  for  the  accom- 
plishment of  the  purposes  prohibited  in  section  1 ;  section  3 
forbids  the  importation  of  the  articles  and  things  previously 
mentioned ;  section  4  punishes  government  ofBcers  who  abet 
the  violation  of  the  act;  and  section  5  authorizes  a  search  for 
and  seizure  of  the  things  named,  by  United  States  marshals, 
that  they  may  be  condemne4- 

The  statute  was  intended  to  be  complete  in  its  scope,  and 
to  prevent — Fir$t,  the  sale  and  circulation;  second,  the  dis- 
tribution by  mail ;  third,  the  importation  of  the  literature  and 
articles  referred  to;  a.nd,  fourth,  the  seizure  and  condemnation 
of  the  same;  and,  in  order  to  determine  what  things  are  em- 
braced by  the  act,  its  several  provisions  must  be  construed 
together. 

It  will  be  noticed  that  "writing"  appears  only  in  section  1, 
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as  also  do  "drawing,"  "representation,"  "circular;"  but  it 
cannot  be  presumed  that  congress  intended  to  prohibit  the 
sale  and  circulation  of  these  things,  and  yet  permit  them  to 
be  distributed  by  mail.  Manifestly  they  were  intended  to  be 
covered  by  the  general  designations  used  in  section  2,  and 
the  latter,  therefore,  indicate  to  what  class  the  things  specified 
in  section  1  must  belong  in  order  to  be  within  the  scope  of 
the  statute.  Hence,  although  the  word  "writing"  is  not  in 
section  2,  it  was  evidently  intended  by  that  section  to  exclude 
from  the  mails  all  obscene  writings  which  were  "publications" 
of  the  classes  known  as  books,  pamphlets,  or  papers;  and  I 
think  it  manifest,  from  what  has  been  said,  that  congress  did 
not  regard  a  private  letter  as  such  a  publication,  or  within  the 
act  of  1873.  If  covered  by  that  act,  private  letters  could  be 
examined  and  destroyed  under  the  authority  given  marshals 
to  search  for  and  seize  "any  such  article  or  thing."  So  far 
as  "papers"  or  "writings"  are  concerned,  the  act  of  1873 
does  not  appear  to  have  been  changed  by  subsequent  legisla- 
tion. Section  2  of  the  act  was  revised  by  the  act  of  July  12, 
1876,  in  which  the  word  "writing"  was  inserted  in  the  list  of 
non-mailable  publications;  but  this  was  evidently  done,  not 
to  enlarge  the  scope  of  the  act  of  1873,  but  because,  in  incor- 
porating that  act  into  the  Revised  Statutes  of  1873,  its  sev- 
eral sections  had  been  separated  and  classified,  and,  as  they 
could  not  readily  be  viewed  together  as  explaining  each  other, 
so  much  of  section  1  was  repeated  in  each  separate  section 
as  was  deemed  necessary  to  make  the  meaning  of  the  law  clear. 
This  repetition  of  the  word  "writing"  in  the  Revision,  there- 
fore, did  not  render  non-mailable  any  writing  not  made  so 
by  the  act  of  1873,  or  not  belonging  to  the  classes  of  publi- 
cations, the  sale  and  circulation  x>f  which  that  act  sought  to 
suppress.  Similar  repetitions  of  words  of  section  1  are  found 
in  the  other,  now  separated,  sections.  Section  1  became  sec- 
tion 5389  of  the  Be  vised  Statutes,  in  the  division  of  crimes; 
section  2  appears  in  section  3893,  among  the  postal  laws; 
section  4  is  found  in  section  1785,  relating  to  the  duties  of 
officers;  and  section  5  is  section  2492,  concerning  imports. 
In  each  of  these  the  words  "paper,"  "writing,"  etc.,  now  ap- 
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pear,  although  previoualy  section  1  alone  contained  a  full 
list  of  the  prohibited  articles,  the  other  sections  referring 
back  to  it  by  general  terms.  These  separated  sections  also 
serve  to  further  explain  the  meaning  of  the  original  statute. 

Section  1785,  Rev.  St.,  provides  that  whoever,  being  "an 
officer,  agent,  or  employe  of  the  government  of  the  United 
States,  shall  knowingly  aid  or  abet  any  person  engaged  in 
any  violation  of  any  of  the  provisions  of  law  prohibiting  im- 
porting, advertising,  dealing  in,  or  exhibiting  or  sending  or 
receiving  by  mail  obscene  or  indecent  publications,     *    •    • 
shall  be  deemed  guilty,"'  etc.    The  language  of  this  section 
shows  that  the  provisions  of  law  prohibiting  sending  or  receiv- 
ing by  mail  written  or  printed  matter  relates  to  publications. 
The  words  "paper"  and  "writing"  appear  in  each  of  the  above 
sections  relating  to  the  dealing  in  and  circulating,  the  mail* 
ing,  the  importing,  and  the  seizing  and  destroying  of  obscene 
matter ;  and  those  sections,  being  intimately  related  and  con- 
tribntory  to  one  design,  it  must  be  assumed  that  all  refer  to 
the  same  class  of  papers  and  writings,  and  to  none  other. 
As  private  letters  are  evidently  not  among  the  papers  or  writ- 
ings to  which  some  of  those  sections  relate,  it  follows  thai . 
congress  did  not  intend  to  embrace  them  within  any  of  tho 
provisions  referred  to.     The  term  "publication,"  in  the  Bevis- 
ion,  must  also  be  presumed  to  have  the  same  meaning  as  in 
the  original  act,  wherein  it  expresses  more  than  mere  prepa- 
ration,  and  possesses  the  added  characteristic  of  proposed 
circulation  and  distribution.     The  latter  part  of  the  statute, 
relating  to  the  taking  of  these  contraband  articles  from  the 
mails,  also  carries  out  this  idea :  it  punishes  not  the'  mere 
taking,  but  i^e  taking  "for  the  purpose  of  circulating  or  dis- 
posing of"  them.    If  it  be  urged  that  mailing  a  letter  to 
another  is  a  publication  of  it,  the  reply  is  that  its  mailable 
or  non-mailable  character  must  be  determined  prior  to  its 
admission  to  the  mails,  and  before  such  a  publication  can 
occur. 

There  appears,  therefore,  little  room  for  doubt,  in  view  of 
the  apparent  intention  of  congress  as  expressed  in  the  series 
of  legislation  referred  to,  that  the  scope  of  the  statute  does 
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not  extend  to  papers  or- writings  which  are  not  publications 
-within  the  evident  meaning  of  the  law.  The  object  of  con- 
gress has  been  declared  by  the  United  States  supreme  court 
to  be  to  refuse  the  facilities  of  the  mails  for  the  "distribution 
of  matter  deemed  injurious  to  the  public  morals."  Ex  parte 
Jackson,  96  U.  IS.  727.  And  in  the  case  of  Bennett,  S.  Dist.  N.  Y., 
1879,  it  was  said  to  be  the  prevention  of  the  use  of  the  mails 
"for  the  purpose  of  disseminatiog  obscene  literature."  Both 
these  declarations  seem  to  e.zcept  from  the  purview  of  the 
statute  written  communications  of  a  private,  personal  nature, 
emanating  from  a  single  person,  and  exhibiting  no  purpose 
of  going  beyond  the  one  directly  addressed.  As  the  court, 
in  the  WoodhuU  Case  cited,  remarked  of  newspapers,  so  it  may 
here  be  said  of  private  letters,  that  if  it  were  the  intention  to 
include  tbem  nothing  could  have  been  easier  than  to  add 
those  words  to  the  general  list ;  but,  on  the  contrary,  the  stat- 
ute specifically  refers  to  letters  of  a  single  class  as  contra- 
band. After  declaring  indecent  papers  and  writings  non- 
mailable, it  adds,  "and  every  letter  upon  the  envelope  of 
which,  or  postal  card  upon  which,  indecent,  lewd,  obscene 
*  *  terms  or  language  may  be  written."  This  addition 
would  be  needless  if  the  words  "paper"  and  "writing"  were 
intended  to  cover  every  paper  and  all  written  matter,  because 
postal  cards  and  envelopes  on  which  obscene  language  is 
written  are  both  obscene  papers  and  obscene  writings.  Hence, 
the  special  designation  of  postal  cards  and  letters  indicates 
that  they  were  not  embraced  by  the  preceding  words,  "paper, 
writing,  or  other  publications,"  and  that  it  was  not  intended 
to  exclude  from  the  mails  other  letters  than  those  so  specific- 
ally described. 

The  reference  to  letters  shows  that  congress  had  them  in 
mind,  and,  by  designating  a  certain  class  of  them  as  non- 
mailable, there  seems  to  have  been  an  intention  to  confine 
the  prohibition  to  that  class,  namely,  those  wherpin  the  kide- 
cent  matter  is  exposed  to  the  inspection  of  .others  than  the 
person  directly  addressed — a  distinction  in  accordance  with 
the  spirit  of  the  statute  before  suggested.  The  statute  is  a 
penal  one,  and  must  be  strictly  construed,  and  cannot  be 
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extended  by  implication  even  for  the  purpose  of  embracing 
cases  clearly  within  the  miEchief  intended  to  be  remedied. 
Terrell  v.  Attcill,  1  Blatchf.  151.  A  strict  construction  of  the 
statute  in  question  leaves  little  doubt  as  to  its  proper  inter- 
pretation. Desirable  as  it  may  be  that  private  letters  con- 
taining indecent  expressions  should  not  be  admitted  to  the 
mails,  congress  may  not  have  seen  fit  to  exclude  them. 
Until  1865  it  permitted  the  admission  to  the  mails  of  all 
sorts  of  obscene  and  indecent  matter,  and  it  was  not  until 
1873  that  it  excluded  newspapers  containing  indecent  arti- 
cles; and  it  may  well  be  doubted  whether  it  has  as  yet  deemed 
it  wise  to  interfere  with  private  letters  which  are  outwardly 
unobjectionable.  To  determine  whether  the  letter  in  ques- 
tion is  within  the  scope  of  the  statute,  it  is  necessary  to  refei^ 
both  to  the  letter  itself  and  to  the  testimony  relating  to  it. 
There  is  nothing  indecent  upon  the  envelope.  It  is  addressed 
to  the  person  to  whom  it  was  delivered,  sealed,  from  the  mail, 
and  was  first  opened  by  him,  and  there  is  no  evidence  that, 
prior  to  that  time,  the  letter  enclosed,  which  is  in  the  form  of 
a  private  letter,  was  seen  by  or  known  to  any  one  but  its 
author. 

There  seems  to  be  no  doubt  that  such  a  letter  is  not  among 
the  class  of  letters  which  congress  has  declared  non-mailable, 
and,  if  this  view  of  the  law  is  correct,  the  deposit  of  it  in  the 
mail  was  not  a  violation  of  the  statute.  If  there  is  a  fair 
doubt  whether  the  act  charged  is  embraced  within  the  prohi- 
bition of  the  statute,  the  doubt  is  to  be  resolved  in  favor  of 
the  defendant.  United  States  v.  Morris,  14  Pet.  464 ;  United 
States  v.  Wiltherger,  6  Wheat.  76;  United  States  v.  Whittier, 
18  Alb.  L.  J.  110. 

This  conclusion  renders  it  unnecessary  for  me  to  review 
the  evidence' bearing  upon  the  question. by  whom  the  letter 
referred  to  was  deposited  in  the  mail,  or  to  express  an  opin- 
ion thereon. 

The  case  was  not  given  to  the  grand  jury. 
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United  States  v.  Goaais. 

iCireuit  Court,  E.  D.  WUeoTmn.    ,  1880.) 

1.  FiiBBBNT0ie  Falbb  Claiu  aoainst  Ooveknhekt— Pension— Rbt.  St, 

i  5438.— Section  6438  of  the  Kevised  Statutes  provides  that  "  every 
person  who  makes,  or  causes  to  be  made,  or  presents,  or  causes  to  be 
presented,  for  payment  or  approval,  to  or  by  any  person  or  oflScer  in 
the  civil,  military,  or  naval  service  of  the  United  States,  any  claim 
upon  or  against  the  government  of  the  United  States,  or  any  depart- 
ment or  oflScer  thereof,  knowing  such  claim  to  be  false,  fictitious,  or 
fraudulent,"  shall  be  guilty  of  the  offence  charged,  and  shall  be  sub- 
ject to  punishment  therefor.  Beld,  that  such  soctioA  includes  a  false 
claim  presented  by  a  person  as  a  pensioner,  demanding  money  as  a 
pensioner. 

2.  Same — Same — SAtiE. — Held,  further,  that  where  the  pension  certificate 

was  genuine,  but  had  been  fraudulently  obtained,  each  presentation 
of  the  certificate  constituted  a  distinct  oflence  within  the  meaning  of 
the  statute. 

Demurrer  to  Indictment. 

O.  W.  Hazleton,  District  Attorney,  for  the  United  Statefl. 

Jenkins,  Elliott  dk  Winkler,  for  the  defendant. 

Dbumuond,  C.  J.  A  demarrer  has  been  interposed  to  the 
indictment  in  this  case,  and  it  is  insisted  by  the  counsel  of 
the  defendant,  in  a  very  able  and  ingenious  argument,  that 
the  indictment  is  insuflScient.  I  think  the  indictment  is  suffi- 
cient. The  oflPenee  charged  in  the  indictment  may  be  stated 
in  general  terms  to  be  this :  The  defendant  was  a  private  in 
company  E,  in  the  sixteenth  regiment  of  the  Wisconsin 
volunteers,  during  the  war  of  the  rebellion.  Several  years 
ago,  long  enough  before  this  indictment  was  found  to  enable 
the  defendant  to  plead  the  statute  of  limitations  to  the  offence 
then  committed,  he,  by  affidavit  and  otherwise,  in  a  false  and 
fraudulent  manner  caused  his  name  to  be  entered  on  the 
pension  roll  at  Washington  for  a  pension,  on  the  ground  that 
he  had  been  wounded  in  the  heel  by  a  shell  at  the  battle  of 
Corinth, on  the  fourth  of  October,  1862.  His  name  was  accord- 
ingly entered  on  the  pension  roll,  and  the  usual  certificate 
was  given  to  him  that  he  was  a  pensioner  entitled  to  a  pen- 
sion from  the  United  States;   and  the  pension  then  became 
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payable  at  the  pension  office  in  MUwaakee.  He  presented 
ibis  certificate  to  the  pension  agent  at  Milwaukee,  at  a  time 
within  that  limited  by  the  statute  of  limitations,  prior  to  the 
finding  of  the  bill  of  indictment,  and  obtained  money  from 
the  United  States.  It  is  alleged  in  the  indictment  that  the 
grounds  upon  which  the  application  was  sustained  before  the 
commissioner  of  pensions,  and  his  name  entered  upon  thei 
hst  of  pensioners,  and  the  certificate  issued,  were  all  false, 
fictitious,  and  fraudulent;  that,  in  point  of  fact,  he  was  not 
injured  at  all  at  the  battle  of  Corinth  in  arfy  way,  and  so 
consequently  was  not  entitled  to  a  pension  from  the  United 
States ;  and  the  claim  made  on  the  pension  agency  in  Mil- 
waukee for  a  pension,  and  for  money  which  he  received,  was 
a  false  claim,  and  therefore  he  has  committed  the  offence 
described  in  the  5438th  section  of  the  Bevised  Statutes.  And 
the  questions  are  whether  the  offence  is  sufficiently  described 
in  the  indictment ;  and  whether  the  offence  described  in  this 
section  is  within  the  offence,  or  is  the  same  as  the  offence 
described  in  the  indictment.  This  section  was  taken  from  the 
act  of  the  second  of  March,  1863,  found  in  the  twelfth  volume 
of  the  Statutes  at  Large,  696.  That  describes  the  offence  as 
follows :  "That  any  person  in  the  land  or  naval  forces  of 
the  United  States,  or  in  the  militia  in  actual  service  of  the 
United  States,  in  time  of  war,  who  shall' make,  or  cause  to  be 
made,  or  present,  or  cause  to  be  presented,  for  payment  or 
approval,  to  or  by  any  person  or  officer  in  the  civil  or  military 
service  of  the  United  States,  any  claim  upon  or  against  the 
government  o^f  the  United  States,  or  any  department  or  officer 
thereof,  knowing  such  claim  to  be  false,  fictitious,  or  fraudu- 
lent," should  be  deemed  guilty  of  a  criminal  offence,  and  sub- 
ject to  punishment.  This  was  confined,  of  course,  to  persons 
in  the  .land  or  naval  forces  of  the  United  States,  or  in  the 
militia  in  actual  service.  That  is  in  the  first  clause  of  the 
first  section  of  the  act  of  1863.  Then  the  third  section  speaks 
of  persons  who  are  not  in  the  military  or  naval  forces  of  the 
United  States,  nor  in  the  militia,  nor  actually  employed  in 
the  service  of  the  United  States,  who  shall  do  or  commit  any 
of  the  acts  prohibited  by  any  of  the  foregoing  provisions  of 
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this  act,  and  declares  he  shall  forfeit  and  pay  to  the  United 
States  the  sum  of  $2,000,  etc.  So  that  the  language  of  the 
act  of  1863,  taking  the  whole  statute  together,  was  general, 
and  operated  in  every  case  where  the  offence  described  was 
committed,  namely:  where  there  was  a  false  or  fraudulent 
claim  presented,  and  the  person  who  presented  it  knew  that 
it  was  false  or  fraudulent. 

But  whatever  view  we  may  take  of  the  original  statute,  and 
even  if  it  be  admitted  that  the  offence  described  in  the  act  of 
1863  was  limited  to  certain  classes,  that  language,  found  in  the 
original  statute,  is  omitted  in  the  Bevised  Statutes,  and  the  lan- 
guage becomes  general :  "Every  person  who  makes,  or  causes 
to  be  made,  or  presents,  or  causes  to  be  presented,  for  pay- 
ment or  approval,  to  or  by  any  person  or  officer  in  the  civil, 
military,  or  naval  service  of  the  United  States,  any  claim  upon 
or  against  the  government  of  the  United  States,  or  any  depart- 
ment or  officer  thereof,  knowing  such  claim  to  be  false,  ficti- 
tious, or  fraudulent,"  shall  be  guilty  of  the  offence  charged, 
and  shall  be  subject  to  punishment  therefor. 

This  language  is  general.  It  is,  in  fact,  of  universal  ap- 
plication to  the  class  of  offences  here  described.  It  is  not 
limited  to  any  department,  whether  pension  agencies  or  other- 
wise. Neither  is  it  limited  to  the  case  of  an  offence  commit- 
ted by  a  person  in  the  military  or  naval  service  of  the  United 
States ;  but  the  offence  described  is  this :  Any  person  soever 
who  makes,  or  causes  to  be  made,  or  presents  to  any  officer 
or  person  in  the  civil,  military,  or  nayal  service  of  the  United 
States  any  claim  which  he  knows  to  be  false  or  fraudulent, 
for  the  payment  of  money,  commits  the  offence.  So  that 
there  can  be  no  doubt  that  this  applies  as  well  to  the  case  of 
a  claim  of  a  pensioner,  as  to  any  other  claim  whatever.  The 
language  is  general  in  its  scope  and  meaning ;  and  to  say 
that  under  the  legislation  of  congress  in  its  original  form,  and 
as  incorporated  in  the  Revised  Statutes,  that  it  does  not  include 
a  false  claim  presented  by  a  person  as  a  pensioner,  demanding 
money  as  a  pensioner,  is  restricting  the  language  used  beyond 
its  fair  meaning. 

Then  the  only  other  question  it  whether  what  was  done 
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in  tiiia  case,  ^vas  within  the  time  limited  by  the  stattite--that 
is,  within  the  two  years  before  the  indictment  was  found — and 
constituted  a  presentment  of  a  false  claim  to  or  against  the 
United  States  far  the  payment  of  money,  within  the  mean- 
ing of  the  statute.    In  this  case  it  was  not  the  entry  upon 
the  pension  roll,  nor  the  certificate  issued,  that  was  false  or 
fraudulent.     That  was  all  genuine  and  authentic.     The  cer- 
tificate issued  was  a  genuine,  true  certificate,  declaring  that 
'  the  defendant  was  entitled  to  a  pension,  but  the  claim  was 
fraudulent.    That  certificate  had  been  obtained,  according  to 
the  indictment,  by  fraud,  and  when  it  was  presented,  as  the 
indictment  alleges  it  was,  to  the  pension  agent  at  Milwaukee, 
it  conatitated  a  false  and  fraudulent  claim  against  the  United 
States,  and  upon  that  false  and  fraudulent  claim  he  obtained 
money,  although  the  certificate  was  genuine.     And  that  this 
was  the  meaning  of  the  statute  there  can  be  no  doubt,  be- 
cause, immediately  following  the  clause  of  the  statute  already 
referred  to,  is  the  case  of  a  person  who  presents  a  fraudulent 
or  false  certificate,  or  who,  for  the  purpose  of  obtaining,  or 
aiding  to  obtain,  the  payment  or  approval  of  such  claim, 
makes,  uses,  or  causes  to  be  made  or  ased,  any  false  bill, 
receipt,  voucher,  roll,  account,  claim,  certificate,  affidavit,  or 
deposition,  knowing  the  same  to  contain  any  fraudulent  or 
fictitious  statement  or  entry.     So  that  the  two  classes  of 
offence  are  distinct  and  separate:  one  speaking  of  a  false 
claim  in  itself,  knowing  the  claim  to  be  false ;  and  another,  a 
false  certificate,  knowing  it  to  be  false.      So  I  hold  that, 
although  the  fi'aud  in  obtaining  the  entry  of  the  name  of  the 
defendant  upon  the  pension  roll,  and  the  issuance  of  the  cer- 
tificate, were  within  the  statute  of  limitations,  and  so,  if 
the  offence  were  confined  to  that,  it  could  be  Bacoessfully 
made,  yet,  every  time  the  defendant  made  a  claim  upon  that 
genuine  certificate,  his  name  being  entered  upon  the  pension 
roll,  he  committed  one  of  the  offences  described  in  the  statute, 
namely:  he  presented  a  claim  to  the  government  for  pay- 
ment which  was  false  and  fraudulent,  and  which  he  knew, 
according  to  the  language  of  the  indictment,  to  be  false  and 
fraudulent.    Therefore,  it  was  a  presentation  of  a  false  and 
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fraudulent  claim,  within  the  meaning  of  the  statute,  and,  if 
he  knew  it  to  be  false  and  fraudulent,  that  oompleted  the 
offence. 

The  demuirex  will,  therefore,  be  OTerruled. 


Js  THB  Matteb  or  Hooui,  Bankrupt. 

{DitMet  C&urt,  B.  D.  Neu  Tot*.    July  24, 1880.) 

1.  UsuBT— Equtfablb  Adjubthbzit.— Whenever  the  parties  to  an  nniTioni 
luau  are  obliged  to  reaort  to  a  court  of  equity  for  relief  for  the  fore- 
closure of  securities,  or  for  their  redemption,  they  are  forced  to  sub- 
mit to  an  equitable  adjustment  of  the  debt,  which  b  held  to  be  the 
payment  of  the  loan,  with  lawful  interest.  All  payments  of  interest 
in  excess  of  this  are  held  to  be  under  duress,  and  not  voluntary  pay- 
menu  of  interest,  and  are  applied  in  liquidation  of  the  principaL 

Tiffany  v.  Boatman'*  Imtitution,  18  WalL  87S,  88S. 

Wiedoek  v.  Lee,  64  N.  Y.  242,  245. 

Biaeh  V.  FuUon  Sank,  3  Wend.  673,  886. 

X  Same — Saioc — AssiaiTEB  ra  Bahkruftot. — An  assignee  In  hankmptoy 
canaot  give  up  the  benefit  of  these  equitable  principles  in  the  adjust- 
ment of  an  unpaid  usurious  loan. 

8.  Bahb — Same — Samb.— Qiusr«,  whether  an  assignee  In  bankruptcy  is 
bound  to  set  up  usury  as  a  defence  to  a  claim  made  against  the  estate 
for  the  purpose  of  avoiding  what  is,  in  other  respects,  s  valid  and 
meritorious  claim. 
Beaeh  v.  FuUon,  3  Wend.  673. 

4.  Orsbb  aw  CoCBT  —  Mibrkprbsbntatioh. — ^A  bankruptcy  court  has 
power  to  vacate  an  order  authorizing  the  surrender  of  certain  life  insur- 
ance policies  to  a  creditor,  to  whom  they  had  been  pledged,  upon  the 
release  of  the  debt  which  they  had  been  given  to  secure,  where  such 
order  was  procured  by  a  material  misrepresentation  of  the  facts, 
although  the  misrepresentations  were  not  necessarily  fraudulent, 
-where  the  court  would  not  have  originally  made  such  order  if  the  real 
facts  had  been  known. 

1.  Baitkruftot — CoMFROHiBE — GEiTBRAii  Ordbb  20. — Under  Qeneral  Otw 
der  20,  a  bankruptcy  court  cannot  authorize  a  compromise  except 
vpon  testimony,  and  upon  a  petition  "  clearly  and  distinctly  "  setting 
forth  "  the  subject-matter  of  the  controversy,  and  the  reasons  why 
the  assignee  thinks  it  proper,  and  most  for  the  interest  of  the  cred- 
itors, that  it  should  be  settled." 
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Oeorge  A.  Black,  for  petitioner. 

F.  A.  Paddock,  for  respondent. 

Choate,  D.  J.  This  is  an  application  to  the  court  to  vacate 
an  order  entered  in  this  proceeding  on  the  twelfth  day  of 
April,  1877,  whereby  the  assignee  was  authorized  to  surren- 
der to  one  Charles  E.  Lamed  three  policies  of  life  insurance 
belonging  to  the  estate,  upon  the  release  by  said  Lamed  of 
the  alleged  indebtedness  as  security  for  which  Lamed  held 
the  policies,  under  a  pledge  thereof  made  by  the  bankrupt 
before  the  filing  of  the  petition  in  bankruptcy,  which  indebt- 
edness was  Eilleged  to  exceed  the  value  of  the  securities  about 
1350. 

The  order  was  entered  upon  the  petition  of  the  assignee, 
and  the  accompanying  affidavit  of  Lamed,  setting  forth  the 
following  facts :  That  the  petition  in  bankruptcy  was  filed 
February  8,  1877;  that  May  1,  1876,  the  bankrupt  was  in- 
debted to  Lamed  in  the  sum  of  $2,715.85  for  money  loaned; 
that  Lamed  held,  as  security  for  this  sum,  the  three  policies 
for  the  amouQt,  in  all,  of  $6,000,  the  present  value  of  which 
was  $2,531.89 ;  that  Lamed  was  willing  and  desirous  of  ac- 
cepting the  policies  in  full  satisfaction  of  the  debt,  and  agreed 
to  release  the  bankrupt  estate  from  all  claims  and  demands 
upon  the  transfer  of  the  policies ;  that  the  assignee  believed 
this  liquidation  of  the  debt  would  greatly  benefit  the  estate. 

The  petition  was  verified  by  the  assignee,  and  accompanied 
by  an  affidavit  of  Lamed  to  the  truth  of  these  facts.  There- 
upon, and  without  any  notice  to  creditors,  or  any  further  pro- 
ceeding, the  court  granted  the  application  and  the  order  was 
entered. 

A  creditor  now  moves  to  vacate  the  order  on  the  ground 
that  the  estate  was  not  in  fact  indebted  to  Lamed;  that  the 
debt  for  which  the  policies  were  pledged  had  been  paid  in. 
full,  and  that  he  had  no  valid  claim  on  the  policies,  but  that 
they  should  be  surrendered  to  the  assignee  as  assets  belong- 
ing to  the  estate.  The  petition  to  vacate  the  order  was  filed 
on  the  sixteenth  of  January,  1879.  Upon  an  order  to  show 
cause  thereon,  Lamed  appeared,  and  put  in  an  affidavit  in 
answer  to  the  petition  denying  that  the  debt  had  been  paid, 
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or  any  part  of  it,  and  insisting  on  the  truth  of  the  averments 
of  the  petition  on  which  the  order  was  entered,  alleging  that 
h»  bad  sold  and  assigned  the  policies  to  one  Boss,  and  was 
no  longer  interested  in  them.  Testimony  has  been  taken 
upon  the  petition  and  answer,  and  the  matter  has  now  been 
heard  upon  the  papers  and  the  testimony.  No  point  is  now 
made  of  any  assignment  of  the  policies  to  Eoss,  nor  is  there 
any  proof  of  any  such  assignment.  The  case  has  been 
argued  and  submitted  as  if  there  was  no  third  party,  who  had 
acquired  intervening  rights  which  the  court  might  be  obliged 
to  recognize  and  protect. 

The  material  facts  proven,  and  which  are  not  disputed,  are 
as  follows :  In  1870  the  bankrupt  was  in  partnership  with 
his  son,  John  B.  Hoole,  Jr.,  in  the  business  of  book-binders, 
and  the  firm  borrowed  money  of  Lamed  on  their  note,  for 
which  he  took  as  collateral  security  two  of  the  life  policies. 
John  B.  Hoole,  Jr.,  died  in  February,  1872,  and  thereafter 
the  bankrupt  continued  the  business  alone.  In  May,  1872, 
in  order  to  settle  up  the  affairs  of  the  firm,  the  bankrupt  took 
up  the  firm  note  and  gave  his  own  notes  for  the  loan,  the 
policies  remaining  as  collateral  security.  During  1873  the 
bankrupt  borrowed  a  further  sum  of  Lamed  on  his  own  note, 
giving  him  as  security  the  third  life  policy. 

Lending  money  on  security  was  part  of  Lamed's  regular 
business,  and  he  contined  to  hold  the  policies  down  to  the 
time  of  the  bankruptcy,  and  till  the  application  of  the 
assignee  for  leave  to  transfer  them  to  him  upon  release  of 
the  debt.  The  notes  given  were  demand  notes,  bat  some  part 
of  the  debt  has  been  paid,  and  the  notes  were  renewed  from 
time  to  time  for  the  unpaid  amounts;  and,  at  the  time  of  the 
application  to  the  court  by  the  assignee  for  leave  to  make 
said  settlement,  Lamed  held  the  notes  of  the  bankrupt,  on 
which  there  was,  apparently,  due  the  amount  alleged  in  the 
petition,  $2,715.85,  with  interest  from  May  1,  1876. 

From  the  beginning  of  these  transactions,  however,  John 
B.  Hoole  &  Son  and  John  B.  Hoole  allowed  and  paid  inter- 
est on  the  loan  far  in  excess  of  7  per  cent,  per  annum,  gen- 
erally at  the  rate  of  2  per  cent,  a  month ;  and,  if  the  excess  of 
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these  payments  above  legal  Interest  is  applied  to  the  pay- 
ment of  the  principal  of  the  loan,  then  the  debt  had  been 
fully  paid  before  the  bankruptcy,  and  there  was  nothing  due 
Lamed  for  which  he  could  hold  the  policies  as  security. '  It 
is  claimed  by  this  petitioning  creditor  that  the  excess  of  inter- 
est paid  should  be  thus  applied;  that  nothing  Was,  in  fact, 
due  Lamed;  that  the  petition  of  the  assignee  and  Larned's 
affidavit  were,  therefore,  false,  and  the  order  entered  thereon 
should  be  vacated. 

On  behalf  of  Lamed  it  is  claimed  that  the  arrangement  or 
compromise,  made  was  made  in  good  faith  between  him  and 
the  assignee;  that  it  was  made  at  the  solicitp,tion  of  the 
assignee  himself;  that  the  assignee  then  knew  all  the  facts 
now  disclosed;  that  to  apply  the  excess  of  interest,  as  now 
claimed,  would  be  in  effect  enforcing  the  defence  of  usury 
agaist  him  by  the  assignee,  when  the  assignee  did  not  him- 
self set  it  up,  and  that  he  had  a  right  to  waive  it ;  that  the 
only  remedy  of  the  creditors  or  the  assignee  was  to  bring  a 
suit  under  the  statute  of  New  York  for  the  excess  of  interest 
paid ;  and,  at  any  rate,  that  the  assignee  would  have  had  no 
right  to  recover  by  suit  the  excess  of  interest  paid  by  the  firm 
of  John  B.  Hoole  &  Son,  nor  any  right  to  go  back  of  the  time 
when  that  fijm  was  dissolved,  in  applying  the-excess  of  interest 
to  the  liquidation  of  the  principal ;  that  the  remedy  of  the  cred- 
itors, if  the  assignee  has  been  guUty  of  dereliction  of  duty  in  not 
setting  up  the  usury,  or  in  not  collecting  and  redeeming  the 
assets  of  the  estate  as  he  was  bound  to  do,  is  to  dispute  the  set- 
tlement of  his  accounts,  charge  him  on  account  with  what  he  has 
lost  by  his  negligence,  or  sue  him  on  his  bond  for  neglect  of 
duty.  It  appears  that  the  assignee  gave  bond  in  the  sum  of 
$25,000,  with  Lamed  as  his  surety. 

It  is  unquestionably  shown  by  the  evidence  that  the 
assignee,  who,  during  all  these  transactions,  was  the  book- 
keeper of  the  bankrupt,  knew  of  the  usurious  character  of 
the  loans,  and  was  familiar  with  all  the  details  of  the  trans- 
actions. It  also  appears  that  he  first  suggested  the  arrange- 
ment that  was  made  about  the  surrender  of  the  policies  to 
Lamed.    The  matter  was  in  negotiation  for  some  time.    The 
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assignee  urged  the  settlement  upon  Lamed  on  the  ground  that 
he  could,  if  he  pleased,  defend  against  Lamed's  claim  on  the 
ground  of  usury,  to  which  Lamed  replied  that  he  thought  he 
coal4  beat  him.  Finally,  it  was  agreed  to  between  them,  and 
then  application  was  made  to  the  court  to  authorize  it,  as 
above  stated. 

Upon  these  facts,  and  upon  the  respective  claims  of  the 
parties,  I  am  clearly  of  opinion  that  the  order  should  be 
vacated. 

It  is  unnecessary  to  determine  whether  an  assignee  in  bank- 
ruptcy is  bound  to  set  up  usury  as  a  defence  to  a  claim  made 
against  the  estate  for  the  purpose  of  avoiding  what  is  in  other 
respects  a  valid  and  meritorious  claim.  That  he  may  do  so 
has  frequently  been  decided.  The  only  authority  cited  by 
the  learned  counsel  for  the  respondent,  for  the  proposition 
that  an  assignee  for  the  benefit  of  creditors  is  not  bound  to 
do  so,  seems  to  be  rather  the  suggestion  of  a  doubt  than  a 
ruling  to  that  effect  of  the  learned  court.  Beach  v.  Fidton 
Bank,  3  Wend.  673.  It  would  seem  that  the  rights  of  credit- 
ors are  fixed  and  determined  by  the  law,  and  that  the  assignee 
appointed  by  the  law  to  enforce  them  can  hardly  be  vested 
with  a  discretion  which,  if  it  exists,  is  essentially  arbitrary,  to 
enforce  them  or  not  as  he  sees  fit.  But,  be  this  as  it  may, 
this  question  is  not  involved  in  the  present  case. '  There  is  a 
clear  distinction  between  availing  one's  self  of  a  defence  of 
usury  to  avoid  a  loan,  and  availing  one's  self  of  those  equita- 
ble rules  which  are  applied  by  the  courts  in  the  adjustment 
of  a  usurious  loan  which  has  not  been  paid,  but  still  remains 
executory.  The  former  has  been  sometimes  denounced  as 
harsh  and  inequitable;  the  latter  can  never  be  so  considered. 
For  an  assignee  to  give  up  the  benefit  of  those  rules  would 
be,  in  effect,  applying  the  estate  in  payment  of  usury. 

Whenever  the  parties  to  a  usurious  loan  are  obliged  to  re- 
sort to  a  court  of  equity  for  relief  for  the  foreclosure  of  securi- 
ties, or  for  their  redemption,  they  are  forced  to  submit  to  an 
equitable  adjustment  of  the  debt,  which  is  held  to  be  the  pay- 
ment of  the  loan  with  lawful  interest.  All  payments  of  inter- 
est in  excess  of  this  are  held  to  be  under  duress,  and  not 
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Toluntary  payments  of  interest,  and  they  are  applied  in 
liquidation  of  the  principal.  Tiffany  v.  Boatman's  Institu- 
Hon,  18  WaU.  376,  885;  Wheelock  v.  Lee,  64  N.  Y.  242,  246; 
Beach  t.  Fulton  Bank,  3  Wend.  673,  686. 
•  I  think,  also,  it  is  clear  that  the  whole  series  of  notes  in 
this  case  are  all  to  be  treated  as  renewals  of  the  original 
loans.  See  Nat.  Bank  v.  Lewis,  75  N.  Y.  616.  The  parties 
have  treated  them  as  such.  But,  even  if  the  respondent  is 
right  in  his  claim  that  no  account  can  be  taken  of  payments 
in  excess  of  legal  interest  made  by  Hoole  &  Son,  it  makes  no 
material  difference  as  respects  this  motion ;  for,  whether  we 
go  back  to  the  first  loan,  in  1870,  or  only  to  the  time  of  the 
death  of  John  B.  Hoole,  Jr.,  the  substantial  fact  remains,  that, 
upon  a  proper  and  equitable  statement  of  the  account  between 
the  assignee  and  Lamed,  there  was  nothing  due  Lamed  in 
excess  of  the  valpe  of  the  security,  and  the  debt  was  wholly, 
or,  for  the  most  part,  paid,  for  which  he  held  the  policies  in 
pledge,  and  the  averments  of  the  petition  and  affidavit,  on 
which  the  order  now  sought  to  be  vacated  was  made,  were 
nntme. 

It  is  wholly  immaterial  that  there  was  no  fraud  as  between 
Lamed  and  the  assignee.  It  is  not  sought  to  vacate  the  or- 
der on  that  ground.  The  power  and  duty  of  the  court  to 
vacate  the  order  do  not  rest  on  proof  of  fraud,  or  even  on  the 
theory  that  the  parties,  or  either  of  them,  were  guilty  of  any 
intended  fraud  or  deceit  upon  the  court.  It  rests  upon  this : 
that  the  order  was  procured  by  a  material  misrepresentation 
of  facts  to  the  court,  and  that  if  the  real  facts  had  been  stated 
the  court  would  not  have  made  the  order.  Lamed,  even  if 
wholly  innocent  of  fraud,  cannot  now  claim  to  hold  on  to  the 
benefits  of  an  order  which  he  aided  in  procuring  by  a  false 
representation  of  the  facts.  It  is  clear  that  if  the  facts  now 
disclosed,  and  then  known  to-  the  parties,  had  been  made 
known  to  the  court,  the  order  would  not  have  been  made. 

Upon  the  most  favorable  view  of  the  case  for  Lamed,  it 
was  a  case  of  a  doubtful  or  disputable  claim,  and  one  in 
•which  the  power  of  the  court  to  authorize  a  compromise  might 
properly  be  invoked.    The  negotiation  between  the  parties 
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shows  that  it  was  so  treated  by  them,  and  mutual  concessions 
were  made,  very  slight  on  the  part  of  the  creditor  and  very 
large  on  the  part  of  the  assignee,  to  effect  the  settlement. 
Tet  the  court  itself  is  restricted  hy  the  general  orders,  so  that 
it  cannot  authorize  the  compounding  of  a  claim  without  notice 
to  creditors,  (general  order  17,)  or  at  any  rate  cannot  author- 
ize a  compromise  except  upon  testimony,  and  upon  a  petition 
"clearly  and  distinctly"  setting  forth  "the  suLJect-matter  of  the 
controversy,  and  the  reasons  why  the  assignee  thinks  it  proper, 
and  most  for  the  interest  of  the  creditors,  that  it  should  be  set- 
Ued."  General  order  20.  Yet  this  assignee  undertook  to 
compromise  this  matter  himself,  which  clearly  he  had  no 
power  to  do,  and  then,  to  give  an  apparent  sanction  to  the 
settlement  already  agreed  to,  he  united  with  the  creditor,  to 
whose  great  advantage  the  settlement  was  made,  in  present- 
ing the  matter  to  the  court,  not  as  a  matter  In  controversy  or 
a  disputed  claim  that  was  to  be  compounded  and  settled,  but 
as  a  case  of  an  unquestioned  claim  against  the  estate  for 
which  the  creditor  held  securities  of  less  value  than  the  debt, 
which  he  offered  to  take  in  full  satisfaction  thereof.  The  case 
thus  presented  was  a  clear  case  for  the  granting  of  the  order. 
The  real  case,  which  was  concealed,  was  a  case  on  which, 
according  to  the  settled  practice  of  the  court,  and  under  the 
general  orders,  it  would  have  directed  an  inquiry  by  reference 
and  notice  to  creditors. 

The  relation  of  the  parties  was  such  as  to  suggest  the  sus- 
picion that  this  concealment  of  the  real  case  from  the  court 
was  an  intended  concealment,  designed  for  the  benefit  of  this 
creditor ;  but  I  have  preferred  to  consider  the  case  as  free 
from  intended  fraud  or  deceit. 

There  is  no  question  of  the  right  of  any  creditor  to  make 
this  application.  He  is  interested  in  the  distribution  of  the 
estate,  and  can  apply  to  the  court  to  have  an  order  which, 
through  mistake  or  fraud,  has  been  improperly  made,  to  the 
prejudice  of  the  creditors,  vacated  and  set  aside.  If  he  has 
been  buying  up  claims  against  the  bankrupt,  or  has  a  per- 
sonal motive  in  prosecuting  this  proceeding  other  than  his 
mere  interest  as  a  creditor,  or  is  acting  in  concert  with  the 
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assignee,  all  of  whieb  is  charged  against  him  by  Lamed,  I 
do  not  perceive  that  it  is  material,  or  in  any  way  affects  his 
right  as  a  creditor  to  maintain  this  petition.  Nor  has  there 
been  any  delay,  laches,  or  acquiescence  on  the  part  of  the 
creditors  -which  Lamed  can  avail  himself  of  to  defeat  the 
petition.  So  far  as  appears,  Lamed  has  not  altered  his  sit- 
uation in  reliance  on  the  action  of  the  court  in  any  respect, 
and  if  he  had  I  do  not  perceive  that  he  can  make  that  an 
objection,  as  he  was  a  party  to  the  misrepresentation  by 
which  the  order  was  obtained. 

The  creditors  are  not  limited  to  proceedings  against  the 
assignee  in  sach  a  case;  nor  will  the  court  remit  them  to  a 
doubtful  remedy  by  litigation  against  him,  where  it  can  in  the 
bankruptcy  proceeding  itself,  without  prejudice  to  the  rights 
of  any  party,  set  right  the  wrong  he  has  done.  The  court 
\rill  protect  him  against  his  own  mistakes,  which  are  injuri- 
ous to  the  estate,  where  it  can  do  so  without  injury  to  other 
persons.  If  the  creditor  Lamed  has  any  interest  in  or  right 
to  hold  these  policies,  he  will  be  at  liberty  to  proceed  in  the 
mode  prescribed  by  the  statute  to  enforce  his  rights,  but  he 
cannot  sustain  those  rights  by  an  order  improperly  obtained. 
Whatever  rights  he  has  wiU  not  be  prejudiced  by  the  vacating 
of  this  order. 

Order  vacated,  upon  surrender  by  the  assignee  of  the 
release  executed  by  the  creditor. 


In  the  Matteb  ov  Jewett,  Bankrupt. 

(DUtriet  Court,  W.  D.  Witconsin,    July  22, 1880. ) 

X.  BAWKRDyror — Voloitpaiit  Oohvkiasoes  —  Pbattd.  —  Conv  eyances 
made  by  a  bankrupt  to  his  sons,  more  than  eight  months  prior  to  tlie 
filing  of  his  petition,  sustained,  under  the  circumstances  of  this  case, 
although  the  creditors  were  probably  not  barred  by  the  lapse  of  time, 
and  the  transaction,  without  the  testimony  of  the  bankrupt,  might 
have  been  taken  as  an  attempt  to  hinder  and  delay  crediton. 


Digitized  by 


Google 


504  notBBAL  BBPOBTBB. 

<S.  Bame— pROFEB  Books  of  Aooocnt— BntoBctr  of  Proof.— In  this 
case  the  burden  of  showing  to  the  court  that  the  bankrupt's  hnnhnof 
account  were  not  properly  kept  lay  upon  the  creditors,  who  alleged  it 
In  their  specifications,  when  it  appeared  that  full  sets  of  books 
were  kept  by  regular  book-keepers,  hired  and  kept  for  that  purpose ; 
that  such  books  were  all  regularly  turned  over  by  the  bankrupt,  with 
the  other  property,  to  the  assignee  in  bankruptcy,  and  kept  byhink 
in  his  office,  all  during  the  pendency  of  the  bankruptcy  proceedings, 
subject  to  examination  and  inspection  by  the  creditors ;  and  that 
when  the  proceedings  in  bankruptcy \rere  closed,  and  thepropertyall 
sold  to  one  purchaser,  under  an  order  of  the  court,  the  said  books 
were  turned  over  to  such  purchaser,  together  with  the  other  prop- 
erty. 

5.  Sahe — Same — Omtssion  of  Entries. — ^The  omission  of  the  bankrupt 
to  enter  upon  the  books  of  the  firm  certain  accommodation  notes, 
given  as  an  indiTidual  partner,  would  not,  under  the  circamstancea 
of  this  case,  defeat  bis  right  to  a  discharge. 

<.  Bake — Same — Saub. — ^The  receipt  by  the  i>ankrupt  of  money  from  aa 
agent  of  the  firm,  and  expended  by  himself  personally  in  the  business, 
and  not  entered  upon  the  regular  account  books  kept  by  the  book- 
keeper, but  entered  on  a  separate  book  kept  by  the  bankrupt,  would 
not,  under  the  circumstances  of  this  case,  defeat  hia  right  to  a  dis- 
charge. , 

In  Bsnkraptcy.  Decision  of  the  coort  on  the  trial  of  the 
specifications. 

Vilas  d  Bryant,  for  bankmpt. 

J.  C.  Sloan,  Baker  d  Spooner  and  Judge  Young,  for  oppos- 
ing creditors. 

ficNN,  D.  J.  So  far  aa  the  allegations  go,  showing  that  the 
bankrupt  made  fraudulent  preferences  in  paying  some  of  his 
creditors  in  full  before  proceedings  in  bankruptcy  were  began, 
I  think  the  opposing  creditors  are  barred  on  the  question  of 
tune,  the  allegations  and  proofs  showing  that  the  preferences 
were  made  eight  months  previous  to  the  filing  of  the  petition. 

As  regards  the  conveyances  made  to  his  sons  in  the  fall  of 
1875,  allowing  that  the  creditors  are  not  barred  on  the  mat- 
ter of  time — and  I  am  inclined  to  think  they  are  not,  though 
the  acts  complained  of  were  committed  eight  months  or  more 
before  the  filing  of  the  petition — still,  I  am  not  at  aU  satisfied 
they  were  made  in  contemplation  of  bankruptcy,  or  to  pre- 
vent his  property  coming  into  the  hands  of  the  assignee,  or 
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king  distribnted  in  satisfaction  of  his  debts.  There  is  no 
testimony  on  the  question  of  the  intent,  except  that  of  the 

bankrupt,  and  what  may  be  gathered  from  the  nature  of  the 
aets  themselves.  Jewett  swears  it  was  not  done  with  any 
sach  intent ;  that  he  did  not  contemplate  bankruptcy  at  that 
time;  that  he  had  property  enough  to  pay  the  debts  of  the 
firm  more  than  twice  over,  and  that  he  made  these  convey- 
ances of  his  interest  in  the  land  and  the  property  for  the  pur- 
pose of  making  a  new  business  firm,  and  going  on  and  paying 
the  debts  of  the  partnership  of  S.  A.  Jewett  &  Co.,  and  that 
it  never  entered  his  mind  of  hindering  or  delaying  his  cred- 
itors, or  preventing  the  property  being  distributed  in  satisfac- 
tion of  his  debts;  that  one  leading  notion  was  to  put  things 
in  shape,  that  the  creditors  of  his  own  firm  should  be  paid, 
and  not  those  of  his  brothers,  whose  firms  had  failed  in  the 
east;  that  it  was  all  done  with  the  knowledge  of  his  princi- 
pal creditors,  at  Hudson  and  St.  Paul,  who  constituted  the 
bulk  of  the  creditors. 

Though  it  was  rather  a  crude  transaction,  and  on  the  face 
of  it,  without  other  explanation,  might  be  taken  as  an  attempt 
to  cover  up,  or  to  hinder  and  delay  his  creditors,  still,  tak- 
ing into  account  Jewett's  testimony  and  all  the  circumstances, 
I  am  satisfied  the  object  and  motive  of  the  whole  transaction 
was,  as  he  says,  to  put  things  in  shape,  when  the  business 
should  be  carried  on  and  the  creditors  of  the  firm  get  their 
pay,  to  the  exclusion  of  the  creditors  of  the  eastern  firms. 
And  I  scarcely  think  the  creditors  of  8.  A.  Jewett  &  Co.  can 
complain,  whatever  might  be  said  as  to  the  eastern  creditors, 
who  were  the  creditors  of  Jewett  &  Pitcher,  and  the  other 
firms  in  Massaxshusetts  and. Maine,  but  not  the  creditors  of 
S.  A.  Jewett  &  Go.  The  testimony  shows  it  was  the  failure 
of  these  eastern  firms  that  first  embarrassed  the  transactions 
of  the  firm  of  8.  A.  Jewett  &  Co. ;  and  the  conduct  of  Jewett 
soon  afterwards,  in  consulting  with  his  creditors  and  follow- 
ing their  advice,  in  the  matter  of  beginning  proceedings  to 
wind  up  the  partnership,  tends  to  confirm  the  view  that  he 
vras  not  trying  to  cover  up  his  property  or  to  keep  it  from  the 
payment  of  his  debts. 
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On  tbe  other  branch  of  the  case,  as  to  keeping  proper  books 
of  account,  I  have  had  much  more  difficulty.  The  case  in 
this  respect  stands  in  a  peculiar  position.  Though  it  appears 
that  very  extensive  books  were  kept  all  through  the  years  of 
the  life  of  the  firm,  the  defendant's  attorney  stating  that  he 
shipped  two  dry  goods  boxe§  full  away  from  the  office  of  the 
assignee  in  bankruptcy,  to  whom  the  bankrupts  turned  them 
over,  to  the  purchaser  of  the  partnership  effects  from  the 
assignee,  still,  these  books  are  not  before  the  court,  nor  has 
any  witness  been  sworn  in  regard  to  the  sufficiency  of  these 
books,  except  S.  A.  Jewett,  the  bankrupt,  who  did  not  keep 
them,  and  says  he  knows  but  little  about  them.  A  good  deal 
of  discussion  was  had  as  to  where  the  burden  of  proof  lies  in 
such  a  case,  the  attorney  for  the  opposing  creditors  insisting; 
that  it  is  upon  the  bankrupt  to  show  and  satisfy  the  court 
that  the  books  were  properly  kept. 

But*' in  the  circumstances  of  this  case,  it  appearing  that 
full  sets  of  books  were  kept  by  regular  book-keepers,  hired 
and  kept  for  that  purpose ;  that  they  were  all  regularly  turned 
over  by  the  bankrupts  with  the  other  property  to  the  assignee 
in  bankruptcy,  kept  by  him  in  his  office  all  during  the  pend- 
ency of  the  proceedings,  subject  to  examination  and  in- 
spection by  the  creditors,  and  when  the  proceedings  in  bank- 
ruptcy were  closed,  and  the  property  all  sold  to  one  purchaser, 
under  the  order  of  the  court,  the  books  were  turned  over  to 
such  purchaser  with  the  other  property,  and  taken  away  to 
different  parts  of  the  country,  I  think  the  burden  of  showing 
to  the  com-t  that  the  books  were  not  properly  kept  lies  with 
the  creditors,  who  allege  it  in  their  specifications.  The  bank- 
rupt was  notified  to  produce  the  books  on  the  trial  of  the  speci- 
fications, tiled  by  the  creditors  in  opposition  to  his  discharge. 
His  answer,  under  oath,  is  that  he  is  not  able  to  do  so ;  that 
they  are  not  his,  nor  under  his  control,  and  that  he  has  neither 
time  nor  money  to  enable  him  to  bring  them  before  the  court. 
I  think  it  a  good  answer.  And  the  truth  is,  that  without 
the  books  there  is  not  evidence  enough  before  the  court  to 
determine  with  any  satisfaction  whether  the  books  were  kept 
properly  or  not.    Tbe  counsel  for  the  creditors  relies  largely- 
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npon  oertain  statements  made  by  the  bankrupt  on  bis  exam- 
ination, taken  ex  parte  before  the  register;  and  there  are 
ijome  of  these  statements  which,  if  taken  alone,  would  tend  to 
8liow  that  the  entries  were  not  all  properly  made,  nor  kept  as 
they  should  be.  But,  taking  all  his  testimony  together,  I  am 
not  by  any  means  satisfied  that  a  discharge  should  be  with- 
held because  the  books  were  not  properly  kept.  For  instance, 
and  as  a  fair  sample  of  Mr.  Jewett's  testimony,  he  says,  in 
one  place :  "I  tbink  a  competent  person  could  have  ascer- 
tained from  the  books  of  1875  and  1876,  and  after  I  executed 
the  notes  spoken  of,  the  financial  situation — the  amount  of  my 
liabilities.  It  would  have  been  from  the  books  and  papers 
that  I  haA.  I  don't  know  whether  such  a  person  could  have 
ascertained  them  from  the  books  of  account  of  S.  A.  Jewett  & 
Co. ;  from  the  books  alone,  or  not.  They  could  have  come  very 
near  it ;  might  not  have  been  able  to  get  it  exactly,  perhaps. 
They  might  have  overlooked  something — the  book-keeper,  or 
the  competent  person  who  might  make  the  examination." 

Then  the  counsel  asks  this  question :  "I  want  to  know  if 
you  swear  here  that  your  books  showed  such  a  state  of  facts 
that  any  competent  person  oould  have  ascertained  from  these 
books  the  amount  of  the  liabilities  of  the  firm  of  S.  A.  Jewett 
&  Co.  in  the  fall  of  1875,  or  in  the  month  of  January,  1876, 
after  the  execution  of  the  notes  you  have  spoken  of."  The 
answer  is:  "I  do  not  swear  to  any  such  statement  as  that. 
I  don't  know  whether  they  could  or  not.  The  books  did  not 
show  the  execution  and  delivery  of  the  notes  I  sent  east. 
They  were  liabilities  in  one  sense — ^you  can  call  it  accommo- 
dation paper.  I  did  not  say  any  competent  person  could 
have  ascertained  the  amount  of  liabilities  from  an  examina- 
tion of  the  books  alone.  I  spoke  of  the  business  here— our 
business  in  Wisconsin.  I  did  not  include  these  notes  sent 
down  east — those  accommodation  notes.  I  did  not  include 
those  in  my  remarks ;  I  excepted  those.  I  don't  know  whether 
all  the  other  notes  and  drafts  and  bills,  payable  by  the  firm, 
were  entered  on  some  books  of  the  firm  or  not.  I  think  there 
were  some  on  stubs  that  were  probably  i^ot  in  the  account- 
book.    I  do  not  think  that  the  ledger  would  show  everything 
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not  at  Jewett'B  mills.  I  think  the  ledger  at  Cedar  Falls  wonld 
show  the  notes.  I  think  a  competent  book-keeper  could  have 
made  ap  a  correct  statement  of  our  liabilities  after  an  exam- 
ination of  the  books  and  papers.  I  don't  think  the  books 
were  all  kept  np  perfectly.  By  papers,  I  mean  statements 
of  indebtedness  on  file  from  parties  I  was  dealing  with. 
There  was  a  merchandise  account  kept  at  Cedar  Falls,  I 
think;  kept  aU  the  time.  There  was  no  regular  merchandise 
account  kept  at  Jewf'tt's  mills.  I  kept  an  open  account  with 
every  party  with  whom  I  dealt,  but  my  books  were  not  kept 
up  complete  with  those  parties.  I  relied  a  good  deal  on  the 
statements  in  -their  accounts.  They  used  to  send  me,  every 
month,  their  account,  which  I  examined  carefully.  I  refer 
to  people  of  whom  I  bought  goods,"  etc.  In  another  place 
he  says:  "To  have  made  up  a  proper  statement,  it  would 
have  been  necessary  to  have  examined  other  papers,  bill-books, 
and  stub  books." 

I  am  not  able  to  conceive,  from  statements  like  these,  made 
by  one  who  did  not  keep  the  books,  and  says  he  does  not 
know  what  they  contain,  in  the  absence  of  the  books  them- 
selves,  and  in  the  absence  of  the  testimony  of  any  one  of  the 
many  book-keepers  employed  from  time  to  time  to  keep  them, 
that  the  books  were  not  properly  kept,  within  the  meaning  uf 
the  law.  That  they  were  not  perfectly,  kept,  may  be  inferred 
from  the  testimony  of  Mr.  Jewett;  that  they  were  intended  to 
be  fairly  and  properly  and  honestly  kept,  I  am  equally  con- 
vinced. But  that  the  omissions  of  proper  entries  were  so 
extensive  as  to  materially  injure  or  impair  the  efficacy  and 
object  for  which  they  were  kept,  and  so  defeat  the  bankrupt's 
right  to  a  discharge,  I  am  not  able  to  find  from  the  evidence 
submitted.  It  is  clear  that  the  accommodation  notes  which 
S.  A.  Jewett  individually  executed  and  sent  east  for  the  ac- 
commodation of  his  brothers  were  not  entered  on  the  books 
of  S.  A.  Jewett  &  Co.  But  I  cannot  see,  although  such  a 
transaction  might  affect  the  business  of  the  firm  in  the  end, 
that  these  notes  were  the  proper  subject  of  entry  on  the 
books  of  the  firm  of  8.  A  Jewett  &  Co.  All  the  account  he 
could  keep  of  them  was  a  memorandum  to  show  the  contin- 
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gent  liability.  I  am  not  able  to  see  how  they  could  have 
been  entered  and  carried  through  on  the  books  of  the  firm. 

Again,  it  appears  that  the  money  he  received  from  a  cer> 
tain  lumber  agent  of  the  firm,  and  expended  himself  person- 
ally in  the  business,  did  not  go  upon  the  regular  account 
books  kept  by  the  book-keeper,  but  that  he  kept  that  account 
himself  on  a  separate  book.  This  was  as  a  matter  of  con- 
venience, and  I  cannot  say  that  it  was  not  allowable.  The 
firm  was  doing  a  large  lumber  and  logging  business  in  a  new 
coontry.  The  small  mercantile  business  was  merely  inci- 
dental,  and  it  is  not  to  be  expected  that  the  books  of  such  a 
firm  will  be  kept  with  the  same  systematic  precision  and  uni- 
formity as  the  books  of  a  banker  or  merchant  in  the  city. 
The  law  wisely  refrained  from  laying  down  any  rigid  rule  on 
the  subject,  leaving  each  case  to  stand  upon  its  own  merits 
and  be  judged  by  its  own  circumstances ;  and  it  is  very  evi- 
dent that  what  would  be  judged  as  proper  and  sufficient  in 
one  business  and  in  one  set  of  circumstances,  might  not  in 
another. 

Upon  the  whole,  I  think  the  finding  upon  the  specifications 
should  be  for  the  bankrupt,  and  that  he  should  be  entitled  to 
his  disehargei 

An  order  will  be  entered  accordingly. 


GooDYEAB  Dental  Ycloanitb  Go.  v.  Folbom. 

GooDTEAB  Dental  Voloantte  Co.  v.  Sevbbanob» 

I 

]  (Oireuit  Court,  D.  New  Sampshire.    July  23, 1880.) 

j  L  DlBTBICT    JCBQE— ClBCUIT    ConBX  —  I»JONCTION— Bbv.  8t.    f   719.— 

Section  719  of  the  Revised  Statutes  provides  that  "an  injunction  shall 
not  be  issued  by  a  district  Judge,  as  one  of  the  Judges  of  a  circuit 
court,  in  any  case  where  a  pnrty  has  had  a  reasonable  time  to  apply  to 
the  circuit  court  for  the  writ ;  nor  shall  any  injunction  so  issued  by 
a  district  judge  continue  longer  than  to  the  circuit  court  next  ensu- 
ing, unless  80  ordered  by  the  circuit  court."  Held,  that  the  circuit 
I  court  could  issue  such  writ,  when  held  by  the  district  judge,  as  fully 

I  and  freely  in  all  respecta  as  when  held  by  the  circuit  justice  or  judge, 

«r  by  two  justices. 
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The  petitioner  in  this  case  presented,  by  its  solicitors,  to 
the  circuit  judge,  at  Boston,  the  following  petition : 

"To  the  Hon.  John  Lowell,  Ciretiit  Judge  of  said  Court,  at 

Boston : 

"Respectfully  represents  unto  your  honor  the  said  Good- 
year Dental  Vulcanite  Company,  that  on  the  seventeenth  day 
of  July,  1880,  your  petitioner  filed  its  bills  of  complaint  in 
said  court  against  the  said  defendants,  charging  them  with 
infringement  of  certain  letters  patent  of  the  United  States, 
owned  by  your  petitioner,  and  supported  by  due  affidavits 
showing  such  infringement,  and  afterwards  applied  to  the 
Hon.  Daniel  Clark,  district  judge  of  said  district,  then  hold- 
ing said  circuit  court,  for  a  summons  to  show  cause  why  in- 
terlocutory injunctions  restraining  such  infringements  should 
not  issue;  that  your  petitioner  is  informed  by  the  clerk  of 
said  court  that  the  said  judge  entertains  doubts  of  Ms  author- 
ity under  the  law  to  issue*  said  summonses  or  grant  said  in- 
junctions, unless  application  therefor  is  first  made  to  your 
honor. 

"Wherefore,  your  petitioner  prays  that  your  honor  will 
forthwith  proceed  to  said  district  of  New  Hampshire,  and 
then  and  there,  as  the  circuit  court  of  the  United  States  for 
said  district,  hear  and  act  upon  your  petitioner's  said  appli- 
cations, or  that  your  honor  will  now  so  hear  and  act  upon 
said  applications,  as  to  your  honor  may  seem  meet 
"By  its  solicitors, 

"Browns,  Holubs  &  Brownb." 

Lowell,  C.  J.  I  have  been  applied  to  at  Boston  for  an 
order  preceding  an  injunction  in  these  cases,  which  are  pend- 
ing in  New  Hampshire,  though  the  circuit  c"ourt  will  be  sit- 
ting there  in  a  few  days,  on  the  ground  that  the  district  judge 
of  New  Hampshire  cannot  issue  the  writ,  sitting  as  the  cir- 
cuit court,  when  a  circuit  judge  can  be  found.  This  point  of 
law  I  do  not  agree  to.  Section  719  of  the  Revised  Statutes 
contains  certain  qualifications  of  the  powers  of  district  judges, 
which  had  become  of  little  use  long  before  the  statutes  were 
revised,  and  were  supposed  by  many  persons  to  have  btiea 
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repealed.  That  section  authorizes  writs  of  injunction  to  be 
granted  by  any  justice  of  the  supreme  court,  and  by  any 
judge  of  the  circuit  court,  in  cases  where  they  might  be  granted 
by  the  courts  themselves,  respectively,  with  certain  limita- 
tions as  to  the  place  where  the  justice  of  the  supreme  court 
shall  hear  the  application.  Then  follows  the  part  referred  to 
by  the  petitioner :  "And  an  injunction  shall  not  be  issued  by 
a  district  judge,  as  one  of  the  judges  of  a  circuit  court,  in  any 
case  where  a  party  has  had  a  reasonable  time  to  apply  to  the 
circuit  court  for  the  writ;  nor  shall  any  injunction,  so  issued 
by  a  district  judge,  continue  longer  than  to  the  circuit  cohrt 
next  ensuing,  unress  so  ordered  by  the  circuit  court." 

At  the  present  time  the  district  judge  has  full  and  unre- 
stricted power  to  hold  the  circuit  court,  (Bev.  St.  §  609,)  and 
it  is  not  easy  to  find  a  reason  for  restricting  his  powers  as  a 
judge  of  the  court  in  any  particular.  I  am  satisfied  that  this 
section  does  not  mean  that  the  circuit  court  cannot  issue  tho 
writ,  when  held  by  the  district  judge,  as  fully  and  freely  in  all 
respects  as  when  held  by  the  circuit  justice  or  judge,  or  by 
two  justices,  it  refers  to  writs  issued  in  vacation,  and  "the 
circuit  court  next  ensuing"  shows  this  quite  distinctly. 

This  part  of  section  719  is  taken  from  the  act  of  thirteenth 
February,  1807,  (2  St.  418.)  In  1842  a  statute  gave  plenary 
power  to  the  supreme  court  to  make  rules  in  equity,  and  by 
rule  55,  which  is  still  in  force,  that  court  recognizes  the  equal 
power  of  both  justices  of  the  circuit  court  in  this  particular. 
Judge  Conkling,  in  his  Treatise,  (3d  Ed.  p.  240,  5th  Ed.  p. 
219,)  points  out  that  the  rule  recognizes  this  equality,  and  is 
of  opinion  that  it  repeals  the  statute.  He  has  no  doubt  that 
under  the  power  given  the  supreme  court  to  make  rules,  by 
the  act  above  cited,  they  might  repeal  such  a  statute.  It  ia 
to  be  observed  that  the  la^v  of  1842  did  not  contain  the  lim- 
itation which  we  find  in  the  Revised  Statutes,  §  917,  that  the 
roles  are  to  be  "not  inconsistent  with  any  law  of  the  United 
States."  Still,  it  is  probable  that  this  was  implied.  Instead, 
therefore,  of  saying  that  the  supreme  court  repealed  the  law, 
we  may  say  that  they  construed  it  as  not  impairing  the  equal- 
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ity  of  the  two  judges  vfhen  acting  in  the  circuit  court,  but  as 
applying  merely  to  writs  issued  in  vacation. 

It  was  originally  the  law  that  a  quorum  of  the  circuit  court 
consisted  of  two  judges,  St.  1789,  §  4;  1  St.  74.  In  1793 
power  was  given  to  one  justice  of  the  supreme  court  to  hold 
the  circuit  court  when  the  district  judge  should  be  absent  or 
interested,  etc.  1  St.  333.  In  1802  any  judge  of  the  cir- 
cuit court,  being  the  only  one  in  attendance,  was  given  power 
to  hold  the  court.  2  St.  156.  From  this  statute  has  grown 
up  the  practice,  which  had  become  entirely  settled  in  1842, 
and  is  now  fully  recognized  by  statute,  (Rev.  St.  §  609,)  that 
the  district  judge  has  as  full  power  to  hold  ihe  circuit  court 
as  is  possessed  by  any  other  judge  of  that  court.  But  in 
1807  the  theory  of  congress  probably  was  that  the  regular 
terms  of  the  circuit  court  would  be  held  by  two  justices,  as, 
in  practice,  they  were  at  that  time.  The  meaning,  then,  of 
the  statute  was  that  a  plaintiff  should  not  apply  to  the  dis- 
trict judge,  as  such ;  that  is,  to  a  judge  as  distinguished  from 
the  court,  if  the  court  was  sitting,  or  was  about  to  sit,  in  term, 
80  that  he  had  opportunity  to  apply  to  what  was  supposed  to 
be  a  full  bench.  Rule  55,  in  like  manner,  provides  that  the 
writ  may  be  granted  by  the  circuit  court  in  term,  or  by  either 
judge  thereof  in  vacation,  to  last  until  the  next  term. 

It  must  be  taken  to  be  the  law  still,  that  the  district  judge 
not  acting  through  the  court,  but  signing  the  writ  himself  in 
vacation,  should  not  do 'so  when  the  circuit  court  is  sitting, 
or  can  be  applied  to,  and  should  limit  its  operation  to  the 
next  ensuing  term.  But  the  district  judge  has  full  power  to 
hold  the  circuit  court  for  all  purposes,  including  this.  Such 
is  the  plain  meaning  of  section  609,  and  of  rule  55,  of  the 
supreme  court,  and  such  has  been  the  practice  for  40  years. 
When,  therefore,  the  circuit  court  is  held  by  the  district 
judge,  there  is  an  opportunity  to  apply  to  that  court,  and  it 
has  full  power  in  the  premises.  The  reports  are  full  of  such 
cases ;  for  instance,  Howe  v.  Underwood,  1  Fisher,  160,  in  which 
case  nothing  in  the  record  or  the  orders  shows  that  Judge- 
Sprague  held  the  court,  and  the  writ  was  in  the  usual  form. 
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"While  sitting  as  oiroait  judge  his  [the  district  judge's] 
anthority  was  co-extensiye  with  that  of  an^  other  judge  sit- 
ting in  the  same  court."  Sawyer,  J.,  8  Sawy.  134,  140.  The 
eircait  court  is  the  circuit  court,  and  no  law  requires  that  the 
record  should  show  who  holds  it,  and  our  records,  for  a  great 
many  years,  did  not  show  it.  A  writ  issued  by  that  court  is 
not  issued  by  the  district  judge.  Power  is  given  by  this  same 
section  719  to  the  circuit  judge  to  issue  the  writ,  but  it  is 
much  more  doubtful  whether  be  can  issue  it  as  judge,  acting 
at  a  distance  from  the  clerk's  office,  when  the  circuit  court  is 
sitting,  than  it  is  whether  the  circuit  court  held  bj  the  dis- 
trict  judge  can  do  so.  Bule  56  gives  the  power  to  a  judge 
only  in  vacation,  and  the  power  of  the  supreme  court  to  limit 
and  qualify  the  statute  in  that  respect  I  do  not  doubt.  It,  in 
fact,  puts  all  the  judges  under  similar  restrictions  to  tiiose 
which  the  statute  imposes  on  the  district  judge.  I  have, 
therefore,  no  power  to  issue  the  writ  here,  and  there  is  no 
necessity  for  my  going  to  New  Hampshire,  The  plaintiffs 
may  apply  to  the  circuit  court,  presently,  to  be  held  by  Jtidge 
Gkrk,  at  Portsmouth,  for  the  order  to  show  cause. 

Petition  denied. 


CamfbeiiL  v.  Jahss  and  others. 

{Gireuit  CvwH,  8.  D.  New  York.    ,  1880.) 

L  PoniusTBR  — "Offiobb  of  the  KEVKiniB"  —  Bsr.  St.  |  989. — A 
postmaster  is  not  an  "officer  of  tbe  revenue"  within  tlie  meaning  of 
section  989  of  tlie  Revised  Statutes. 

Motion  to  grant  a  Certificate  under  section  989  of  the 
Bevieed  Statutes. 

Stewart  L.  Woodford,  District  Attorney,  and  Samuel  B, 
Clarke,  Assistant  District  Attorney,  for  the  motion. 

Marcus  P.  Norton,  opposed. 

BiiATCBTORD,  G.  J.  This  is  a  suit  in  equity  for  the  infringe- 
ment  of  a  patent.     A  final  decree  has  been  entered  in  it 
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adjndging  that  the  plaintiff  recover  from  the  defendant  James, 
personally,  a  snfai  of  money  for  such  infringement,  and 
awarding  execution  against  him  personally  therefor.*  The 
infringement  was  committed  by  the  use  by  the  defendant 
James,  in  the  post-ofiSce  at  the  city  of  New  York,  while  he  was 
postmaster  there,  and  in  the  business  of  such  post-office,  of  an 
apparatus  for  stamping  letters  with  a  postmark  and  cancel- 
ling postage-stamps,  in  infringement  of  said  patent.  On 
behalf  of  the  defendant  James  a  motion  is  now  made  to  this 
court  to  grant  a  certificate  under  section  989  of  the  Eevised 
Statutes  of  the  United  States.  That  section  is  as  follows: 
"When  a  recovery  is  had.  in  any  suit  or  proceeding  against 
a  collector  or  other  officer  of  the  revenue  for  any 'act  done 
by  him,  or  for  the  recovery  of  any  money  exacted  by  or  paid 
to  him,  and  by  him  paid  into  the  treasury,  in  the  perform- 
ance of  his  official  duty,  and  the  court  certifies  that  there  was 
probable  cause  for  the  act  done  by  the  collector  or  other 
officer,  or  that  he  acted  under  the  direction  of  the  secretary 
of  the  treasury  or  other  proper  officer  of  the  government,  no 
execution  shall  issue  against  sueh  collector  or  other  officer, 
but  the  amount  so  recovered  shall,  upon  final  judgment,  be 
provided  for  and  paid  out  of  the  proper  appropriation  from 
the  treasury." 

The  first  question  which  arises  is  whether  the  defendant 
James,  as  such  postmaster,  was  such  an  officer  of  the  revenue 
as  is  meant  by  the  expression,  "other  officer  of  the  revenue," 
in  the  section.  The  section  is  taken  from  section  12  of  the 
act  of  March  3, 1863,  (12  U.  S.  St.  at  Large,  741.)  Such  sec- 
tion^  12  was  in  these  words:  "In  all  suits  or  proceedings 
against  collectors  or  other  officers  of  the  revenue  for  any  act 
done  by  them,  or  for  the  recovery  of  any  money  exacted  by 
or  paid  to  sueh  officer  and  by  him  paid  into  the  treasury  of 
the  United  States,  in  the  performance  of  his  official  duty,  in 
which  any  district  or  other  attorney  shall  be  ordered  to  appear 
on  behalf  of  such  officer  by  the  secretary  or  solicitor  of  the 
treasury  or  by  any  other  proper  officer  of  the  govenmient,  such 
attorney  shall  be  allowed  such  compensation  for  his  services 

•See  OampbeU  v.  James,  1  Fkd.  Rep.  338. 
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therein  as  shall  be  oertified  hy  the  court  in  vhioh  snob  emit 
or  proceeding  shall  be  bad  to  be  reasonable  and  proper,  and 
approved  by  the  secretary  of  the  treasaiy ;  and  "wbere  a  reoov- 
eiy  shall  be  had  in  any  such  suit  or  proceedings,  and  the  court 
Bh^l  certify  that  there  was  probable  cause  for. the  act  done 
bj  the  collector  or  other  officer,  or  that  he  acted  under  the 
directions  of  the  secretary  of  the  treasury  or  other  proper  officer 
of  the  government,  no  execution  shall  issue. against  such 
collector  or  other  officer,  but  the  amount  so  recovered  shall, 
upon  final  judgment,  be  provided  for  and  paid  out  of  the 
proper  appropriation  from  the  treasury."  So  much  of  said 
section  13  as  is  not  to  be  found  in  section  989  of  the  Bevised 
Statutes  is  found  in  sections  827  and  834. 

The  above  section  989  is  found  in  title  18  of  the  Bevised 
Statutes,  entitled  "The  Judiciary,"  and  in  chapter  15  thereof, 
entitled  "Procedure."  It  is  provided  by  section  5575  of  the 
Bevised  Statutes  that  the  73  titles  thereof  embrace  the  stat- 
utes of  the  United  States,  general  and  permanent  in  their  na< 
tnre,  in  force  on  the  first  day  of  December,  1873,  as  reused 
and  consolidated  by  commissioners  appointed  iinder  the  act 
of  June  27,  1866,  (14  U.  8.  St.  at  Large,  74.)  Section  6600 
of  the  Bevised  Statutes  provides  that  "the  arrangement  and 
classification  of  the  several  sections  of  the  Bevision  have  been 
made  for  the  purpose  of  a  more  convenient  and  orderly  ar- 
rangement of  the  same,  and  therefore  no  inference  or  pre- 
sumption of  a  legislative  construction  is  to  be  drawn  by  rea- 
son of  the  title  under  which  any  particular  section  is  placed." 

The  act  of  March  3,  1863,  is  entitled  "An  act  to  prevent 
and  punish  frauds  upon  the  revenue,  to  provide  for  the  more 
speedy  and  certain  collection  of  claims  in  favor  of  the  United 
States,  and  for  other  purposes."  In  section  2  are  found  the 
words  "frauds  upon  the  revenue;"  in  sections  3, 4  and  6  the 
words  "any  officer  of  the  revenue;"  in  section  5  the  words 
"the  revenue  laws;"  in  section  7  the  words  "any  fraud  on  the 
revenue;"  in  section  11  the  words  "the  revenue  laws;"  and 
in  sections  12  and  13  the  words  "collectors  ox  other  officers 
of  the  revenue." 
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It  is  clear  that  the  word  "reyenae,"  in  all  these  forms  of 
«xpres8ioii,  means  onl7*the  revenne  from  customs.  The  act 
does  not  relate  to  revenue  from  any  other  source.  So  far  as 
it  relates  to  revenue  from  any  source  it  relates  only  to  revenue 
from  customs.  The  words  "officers  of  the  revenue,"  in  sec- 
tion 12,  mean  officers  of  the  revenue  from  customs.  The 
words  "officers  of  the  revenue"  in  section  989  of  the  Revised 
Statutes,  whioh  is  a  mere  revision  or  reprint  of  section  12  of 
the  act  of  1863,  can  have  no  different  meaning  from  what 
it  would  have  had  if  there  had  been  no  revision  or  reprint. 
Under  said  section  12  the  words  "other  officers  of  the  rev- 
enue" would  never  have  been  construed  to  mean  a  postmaster. 
Therefore,  they  cannot  be  so  construed  in  section  989  of  the 
Bevised  Statutes.  The  revision  cannot  change  the  meaning 
of  the  same  words  by  displacing  the  enactment  from  the  con- 
nection in  which  congress  originally  placed  it. 

This  is  the  view  held  by  the  post-office  department  itself ; 
for,  in  the  report  of  the  postmaster  general  to  the  president, 
of  November  8,  1879,  reference  is  made  to  this  suit,  and  to 
the  decision  on  it,  by  the  interlocutory  decree,  adverse  to  the 
defendant  James,  and  it  is  stated  that  "there  is  no  provision 
of  federal  law  to  secure  'certificates  of  probable  cause'  to 
United  States  officials,  other  than  treasury  officials,  in  cases 
of  adverse  judgments  for  acts  done  in  their  official  capacity." 

This  is,  unquestionably,  a  correct  view.  For  what  acts 
done  in  their  official  capacity  "treasury  officials"  may  have 
certificates  granted  to  them,  under  the  statute,  and  whether 
such  acts  can  ever  include  the  act  of  infringing  a  patent,  are 
questions  not  involved  in  this  case. 

The  motion  is  denied,  on  the  ground  above  stated. 
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Sameeb  V.  BosTWicE  and  another.  , 
{Okvait  Court,  8.  D.  Smo  Tork.    June  14, 1880.) 

1.  Patents  Nob.  43,371  ahd  42,351 — Imphovbmbnt  in  thb  Mancfaoturh 
OF  Tin  Canb. — The  Improvement  in  the  manufacture  of  tin  cans  for 
trhich  letten  patent  Ko.,  43,371,  dated  June  28, 1864,  were  issued  to 
Banker  &  Carpenter,  assignees  of  George  W.  Frince,  was  not  de- 
scribed and  4bown  in  letters  patent  No.  42,351,  dated  April  19, 1864, 
issued  to  Edward  Q.  Covell,  nor  was  such  improrement  known  to  or 
used  by  him. 

In  Equity. 

Qeo,  Harding  and  John  R.  Bennett,  for  oomplainani. 

Causten  Broume  and  Livingston  Seott,  for  defendants. 

WHBBifB,  D.  J.  This  Bait  is  brooght  for  relief  against 
infringement  of  letters  patent  No.  43,371,  dated  June  28, 1864, 
isBned  to  Banker  &  Carpenter,  assignees  of  George  W.  Prince,  for 
an  improvement  in  the  manufacture  of  tin  cans,  and  now  owned 
by  the  plaintiff.  The  defences  relied  upon  are  that  this  improve- 
ment was  known  to  and  used  by  Edward  Q.  Covell,  and  was 
described  and  shown  in  lettets  patent  No.  42,351,  dated  April 
19,  1864,  and  issued  to  him  for  an  improvement  in  the  man- 
ufacture of  tin  cans  before  the  invention  of  Prince..  The 
plaintiff  insists  that  the  invention  and  patent  of  Covell  are 
for  a  different  improvement  from  that  of  Prince ;  and  that,  if 
not.  Prince  invented  it  before  Covell  did.  The  oause  has  been 
beard  upon  these  questions,  on  pleadings,  proofs,  and  argu- 
ment of  counsel. 

To  understand  these  patents  it  is  necessary  to  examine  the 
drawings  in  connection  with  and  as  a  part  of  the  specifica- 
tion, and  to  rely  upon  them  alone,  to  some  extent,  to  ascertain 
the  exact  form  and  position  of  some  ol  the  parts.  Hogg  v. 
Emerson,  11  How.  587. 

The  improvements  relate  to  the  joints  of  flat-sided  cans. 
Covell's  invention  was  of  a  joint  made  by  having  one  edge  of 
a  plate  for  a  aide  of  a  can  turned  inwardly,  with  reference  to 
the  can,  with  a  bend  at  abont  a  right  angle,  and  then  out- 
irardly  with  a  circular  bend,  forming  a  shallow  groove  on  the 
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outside  of  this  flange,  for  receiving  a  flange  turned  inwardly, 
-with  a  simple  circular  bend  on  the  edge  of  the  next  plate, 
"which  hooked  into  the  gutter  of  the  other  flange,  making  a 
smooth  rib  over  the  joint  on  the  inside  of  the  can,  and  an 
•accessible  gutter  between  the  bends  for  soldering  the  joint  on 
the  outside. 

Prince's  was  of  a  joint  made  by  having  the  edge  of  a  plate 
turned  inwardly,  and  then  reversed  on  itself,  forming  a  double 
flange,  with  a  narrow  and  deep  groove  between  the  sides, 
receiving  a  flange  turned  inwardly  on  the  edge  of  the  next 
piece,  at  the  proper  angle,  and  fltting  into  the  groove  so  as  to 
be  clamped  by  its  sides,  forming  a  joint  on  the  inside  of  the 
can,  and  an  accessible  gutter  on  the  outside  for  the  solder. 
The  differences  in  the  shape  and  depth  of  the  grooves  for 
receiving  the  flange  of  the  next  piece  make  an  important  dif- 
erence  in  the  hold  they  take  of  the  flange,  and  in  the  solidity 
and  strength  of  the  joints,  and  in  the  joints  as  a  whole. 
Prince's  has  strength  from  the  strength  of  the  metal  without 
solder,  and  a  convenient  gutter  for  solder  to  make  it  tight 
and  still  stronger.  Govell's  had  a  convenient  gutter  for  solder, 
but  depended  on  the  solder  for  its  strength.  The  object  of- 
Covell  appears  to  have  been  to  provide  a  joint  which  could 
be  easily  soldered ;  that  of  Prince  to  make  a  joint  of  increased 
strength,  as  well ;  and  both  appear  to  have  succeeded.  The 
joints  are  different  from  each  other,  not  merely  in  degree,  but 
in  kind.  Prince's  can  had  the  same  joint  to  unite  the  head 
and  bottom  to  the  sides,  and  Govell's  a  different  one  for  that 
purpose  from  those  uniting  the  sides,  and  the  infringing  can 
has  different  joints  there;  but  this  is  not  material,  for  the  in- 
vention and  infringement  could  consist  in  joints  of  a  particu- 
lar form  for  parts  of  cans,  as  well,  pro  tanto,  as  for  the  whole. 
Goodyear  Co.  v.  Preteire,  1 5  Blatchf .  274.  These  conclusions  are 
in  accordance  with  those  of  the  patentroffice,  which  had  both 
applications,  and  that  of  one  Merrifleld  before  it  at  the  same 
time,  and  declared  an  interference  between  Prince  and  Mer- 
xifield,  but  not  between  either  and  Corell,  and  granted  a 
patent  to  both  Prince  and  CpveU. 

These  considerations  entitle  the'  plaintiff  to  a  decree  aas> 


Digitized  by 


Google 


'     HATDEN  9.  OBBAT  FALLS  VANUf'q  00.  519 

taining  hia  patent,  and  render  the  determination  of  the  other 
questions,  which  ie  not  without  difficulty,  although  they  have 
been  presented  with  great  thoroughness  and  care  in  argu- 
ment, unnecessary.  There  is  no  question  made  about  in- 
fringement, and  there  must  be  a  decree  for  the  plaintiff. 

Let  a  decree  be  entered  for  an  injunction  and  an  account, 
according  to  the  prayer  of  the  bill,  with  costs. 


Eatden  v.  Great  Falls  Manufaotttrino  Compaht. 

(Oirma  Covrt,  D.  Iftw  BampOUre.    ,  1880.) 

L  Patbrt"— PBAcncB— BnPBKMx  OouxT  EquAiXT  DmoBD. 

In  Eqnity. 

The  defendants  filed  a  demurrer,  and,  among  other  oauses, 
alleged  that  the  complaint  was  barred  by  the  statute  of  lim- 
itations. The  patent  was  dated  December  1,  1857,  and  ex- 
tended seven  years.  In  1866  a  partial  account  of  damages 
was  rendered  to  the  complainant;  the  question  being  whether 
the  suit  could  be  maintained  after  the  expiration  of  the  pat- 
ent. 

Geo.  L.  Roberts  &  Brothers,  for  complainant. 

Mr.  Copeland,  for  defendant. 

Lowell,  C.  J.  This  question  has  been  once  argued  before 
the  full  bench,  at  Washington,  when  the  court  was  equally 
divided  in  opinion.  Under  these  circumstances  the  case  is 
to  be  re-argued,  and,  pending  its  decision,  the  rule  heretofore 
adopted  in  this  circuit  will  be,  until  otherwise  ordered  by  the 
enpreme  court,  maintained,  viz.,  to  permit  the  bill  to  be 
brought. 

The  demurrer  was  overruled. 
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Ebbbt  and  others  v.  Thb  Sohoonbb  Bbubbk  Doud. 

(Diitriet  Court,  B.  D.  Witeontin.    July,  1880.) 

1.  CoiiunoH — PiBADiSQ — Affibuativb  Damaosb. — In  a  libel  for  ool- 

lUion  the  respondeat  cannot  obtain  a  decree  for  damages  in  excess  of 
those  sustained  by  the  libellant,  unless  he  has  filed  a  cross  libel. 

2.  Bake — Same — Rkcoxtpment. — Where,  however,  such  lii)el  for  colUsion 

has  been  filed,  and  the  answer  alleges  injuries  sustained,  with  an 
appropriate  prayer  for  relief,  the  resirandent  has  the  right,  without 
the  filing  of  a  cross-Mil,  to  show  damages  by  way  of  recoupment,  in 
the  reduction  or  extinguishment  of  the  libel  Ian  ts'  claim. 

George  C.  Markham,  for  libellants. 

D.  S.  Wegg,  for  respondent. 

Dyke,  D.  J.  A  libel  was  heretofore  filed  in  this  ooori  by 
libellants,  as  the  owners  of  the  schooner  Arab,  to  recover  dam- 
ages sustained  by  that  vessel  in  a  collision  with  the  schooner 
Benben  Doud,  which  occurred  while  the  two  vessels  were 
lying  at  the  port  of  Bacine  during  a  storm.  The  libel  charged 
the  whole  fault  upon  the  respondent  vessel.  An  answer  was 
interposed  which  controverted  the  material  allegations  of  the 
libel,  and  set  out  a  state  of  facts  showing  that  the  collision 
was  occasioned  wholly  by  the  fault  of  the  Arab.  There  was 
also  a  general  allegation  in  the  answer  that  the  Doud  was 
injured  in  the  collision,  but  the  manner  in  which  she  was 
injured,  and  the  particulars  and  extent  of  her  injury,  were  not 
alleged.    No  cross  libel  was  filed  in  behalf  of  the  Doud. 

The  case  came  to  a  hearing  upon  the  proofs,  and  the  court 
found  both  vessels  in  fault,  ordered  a  division  of  the  damages 
according  to  the  practice  in  such  cases,  and  the  usual  order 
of  reference  was  made  to  a  commissioner,  who  was  directed 
to  ascertain  and  report  the  damages.  It  was  not  specifically 
stated  in  that  order  that  the  damages  sustained  by  each  ves- 
sel shonld  be  ascertained,  and  because  of  the  general  language 
of  the  order  it  has  been  a  question  with  the  commissioner 
and  the  parties  litigant  whether  it  was  intended  that  proof 
should  be  taken  showing  the  damage  sustained  by  both  ves- 
sels, or  whether  it  should  be  limited  to  the  damages  sustained 
by  the  Arab.    Testimony  was  taken  by  the  commissioner  on 
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the  part  of  libellants,  and  thereupon  respondents  also  intro- 
daced  testimony,  bat  under  objeotion,  to  show  the  damages 
snstained  by  the  Doud.  The  question  now  arises  whether, 
either  under  the  order  of  reference  which  was  made,  or  under 
any  proper  modification  of  that  order,  proofs  can  be  taken 
and  should  be  considered  showing  the  damages  sustained  by 
the  Doud;  and  herein  is  involved  the  inquiry,  whether,  in  a 
ease  of  collision,  a  respondent,  having  only  answered  the  libel, 
and  not  having  filed  a  cross  libel  for  the  recovery  of  affirma- 
tive damages,  shoidd  be  permitted,  by  way  of  recoupment,  to 
reduce  or  extinguish  the  claim  of  the  libellants.  It  is  insisted 
by  counsel  for  respondent  that  this  may  properly  be  done, 
vhile  it  is  very  earnestly  contended,  in  behalf  of  libellants, 
that  such  a  proceeding  or  course  of  practice  ought  not  to  be 
entertained  In  a  case  of  collision ;  and  it  is  further  insisted 
that,  if  it  is  permissible,  tUe  practice  of  filing  cross  libels, 
hitherto  prevailing  in  such  cases,  may  weU  be  entirely  dis- 
pensed with.  The  question  has  not  heretofore  arisen  in  this 
court,  and  appears  to  be  one  of  considerable  interest. 

It  is  well  settled,  in  a  series  of  adjudicated  oases,  that  in 
actions  in  rem  or  in  peraonam,  in  admiralty,  which  are  founded 
upon  contract,  the  respondent  may  avoid  an  obligation  which 
his  contract,  in  terms,  imposes  upon  him,  by  showing  that, 
the  contract  has  not  been  duly  performed  by  the  other  party 
thereto,  who  seeks  to  enforce  it ;  and  that,  by  way  of  recoup- 
ment, the  damages  which  have  been  sustained  by  a  respond- 
ent in  such  case  may  be  applied  in  reduction  of  the  damages 
which  the  libellant  would  otherwise  be  entitled  to  recover. 

The  case  of  Kennedy  et  al.  v.  Dodge  et  al.  1  Ben.  811,  is, 
perhaps,  a  leading  case  upon  the  question  as  thus  presented. 
It  was  there  held  that,  in  a  suit  for  freight  money,  the  dam- 
ages to  the  cargo  could  be  recouped  nnder  an  answer  setting 
np  the  injury  to  the  cargo  as  a  defence,  but  that  the  respond- 
ents could  not  have  an  affirmative  decree  in  their  favor  if 
their  damages  exceeded  the  freight.  Judge  Shipman  says : 
"That  the  damages  suffered  by  the  respondents  can  be  re- 
couped from  the  freight  money  which  the  libellants  would 
otherwise  recover,  appears  to  be  settled  by  authority.    By 
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Tray  of  reooupment,  respondents  can,  as  the  damap;es  arise 
out  of  the  same  transaction,  extinguish  a  portion  or  all  the 
claim  of  the  libellants ;  but  they  can  go  no  further.  The  court 
cannot  pronoanoe  in  their  favor  for  any  sum  in  -which  their 
damages  may  exceed  the  amount  of  the  libellants'  demand. " 
Id.  316.  See,  also,  Thatcher  t.  McCuUottgh,  Oloott,  865 ;  Snow 
et  al.  V.  Carruth  et  al.  1  Spragae,  324;  Bearte  t.  Ropei  et  al. 
Id.  331. 

It  was  conceded,  upon  the  argument  in  the  present  case, 
that  such  was  the  practice  or  role  in  eases  in  admiralty  aris- 
ing upon  the  contract;  but  it  was  denied  that  the  same  prin- 
ciple or  rule  of  practice  can  or  ought  to  be,  in  reason  or  upon 
authority,  applied  in  cases  of  collision  where  the  right  of 
action  springs  from  a  tort.  Counsel  for  respondents  cited 
the  case  of  Lucas  v.  Steamer  Swarm,  1  Newberry,  168,  where 
Judge  Leavitt  had  occasion  to  coiisider  what  course  ought  to 
be  taken  in  a  ease  of  collision,  in  which  he  determined  that 
there  was  what  is  known  as  inscrutable  fault.  So  far  as  the 
report  of  the  case  shows,  the  respondents  filed  no  cross  libel ; 
they  simply  answered  the  original  libel,  alleged  no  injury  to 
their  own  boat,  but  charged  the  entire  fault  upon  the  steamer, 
in  whose  behalf  the  libel  had  been  filed.  Finding  that  it  was 
a  case  of  inscrutable  fault,  the  court  decided  that  the  dam- 
ages should  be  divided.  But  it  further  appeared  that  the 
respondent  vessel  was  not  injured,  or,  at  least,  her  injury 
was  BO  slight  that  no  claim  was  set  up  for  remuneration.  It 
was,  therefore,  a  ease  where  the  entire  damages  were  sus- 
tained by  the  vessel  in  whose  behalf  the  libel  was  filed,  and 
80  a  decree  dividing  the  damages  simply  operated  to  reduce 
libellant's  claim  one-half.  In  the  opinion  of  the  court  it  is 
said:  "It  appears  satisfactorily  that  the  injury  resulting 
from  the  collision  fell  almost  exclusively  on  the  Fern.  The 
injury  to  the  Swan  is  so  slight,  respondents  have  set  up  no 
claim  to  remuneration.  The  result,  therefore,  of  the  decree 
will  be  that  one-half  of  the  actual  loss  or  injury  sustained 
by  the  Pern  must  be  paid  by  the  respondents."  From  this 
statement  of  facts  it  is  apparent  that  the  case  does  not  meet 
the  question  we  have  here. 


Digitized  by 


Google 


BBBBT  «.  flOHOONEB    BBTJBEM   DOUD.  623 

The  case  of  The  Dove,  91  U.  8. 381,  yrae  cited  by  ooansel  on 
both  Bides  as  an  authority  sustaining  their  respective  posi- 
tions; but,  upon  ©xaminatioii,  I  do  not  think  the  case  covers 
the  point  here  involved.     That  was  a  case  of  collision.     The 
libel  was  filed  in  behalf  of  the  schooner  Dove  against  the  pro- 
peller May  Flower,  in  the  district  court  for  the  eastern  district 
of  Michigan.     It  was  held  by  that  court  that  the  propeller 
was  wholly  in  fault,  and  therefore  that  the  owners  of  the 
gehooner  were  entitled  to  a  full  decree.     A  cross  libel  which 
had  been  filed  in  behalf  of  the  propeller  was  dismissed,  and 
an  appeal  was  then  taken  to  the  circuit  court,  and  that  conrt 
flfiSrmed  the  decree  of  the  district  court.     The  case  was  then 
appealed  to  the  supreme  court.     In  the  circuit  court  the  prop- 
osition was  urged,  in  behalf  of  the  Dove,  that,  inasmuch  as  no 
appeal  had  been  taken  from  the  decree  of  the  district  court 
dismissing  the  cross  libel,  the  libellants  in  the  cross  suit  were 
estopped  to  deny  the  charge  in  the  answer  to  the  cross  libet 
that  the  eollision  was  occasioned  wholly  by  the  fault  of  the 
propeller.   In  other  words,  the  position  was  then  taken  by  the 
libellants  in  the  original  libel  that,  as  the  respondents  had 
submitted  to  the  decree  of  the  district  court  dismissing  the 
cross  libel,  they  were  estopped  to  say  that  the  collision  was 
not  occasioned  by  the  fault  of  the  propeller.     And  the  ques- 
tion that  was  really  involved  in  the  appeal  to  the  supreme 
court  was  whether  the  submission  to  the  dismissal  of  the 
cross  libel  in  the  district  court,  by  the  parties  who  had  filed 
it,  prevented  them  from  making  the  same  defence  to  the  orig- 
inal libel  that  they  would  have  had  the  right  to  make  if  no 
cross  libel  had  ever  been  filed.     That  was  the  principal  ques- 
tion for  judgment  in  the  ?ase,  and  was  the  question  which  was 
decided ;  and  it  was  held  that  the  decree  of  the  district  court 
dismissing  the  cross  libel  for  want  of  merit,  from  which  no  ap- 
peal was  taken,  determiined  the  questions  raised  by  such  cross 
Ubel,  but  did  not  dispose  of  the  issue  of  law  and  fact  involved 
in  the  original  suit.    It  is  true  that,  in  the  opinion  of  the 
eoart,  it  is  stated  that,  ''for  all  purposes  of  defence  to  the 
charges  made  by  the  libellant,  his  answer,  if  in  due  form,  is 
STiffieient ;  but  if  be  intends  to  claim  a  decree  for  the  damages 
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suffered  ^y  his  o-vm  vessel,  then  he  should  file  a  oross  libel. 
Damages  for  injuries  to  his  own  vessel  cannot  be  decreed  to 
him  under  an  answer  to  the  ori^nal  libel,  as  the  answer  does 
not  constitute  a  proper  basis  for  such  a  decree  in  favor  of  the 
respondent;  consequently,  whenever  he  desires  to  prefer  sueh 
a  claim,  he  should  file  an  answer  to  the  original  libel,  and  in- 
stitute a  cross-action  to  recover  the  damage  for  the  injuries 
sustained  by  his  own  vessel."  Id.  884.  Further  the  opinion 
proceeds :  "Beyond  doubt,  the  final  decree  dismissing  the  libel 
in  the  cross  suit  determines  that  the  libellant  in  that  suit  is 
not  entitled  to  recover  affirmative  damages  for  any  injuries 
suffered  by  his  vessel  in  the  collision,  but  it  does  not  dispose 
of  the  issues  of  law  or  fact  involved  in  the  original  suit. "  Id. 
884. 

The  expression  "affirmative  damages"  is  several  times 
used  in  the  opinion  in  considering  what  was  the  status  of 
respondent  with  reference  to  the  original  action  after  the 
oross  libel  had  been  dismissed,  but  I  understand  the  court, 
in  incidentally  discussing  the  effect  of  filing  a  oross  libel,  to 
be  speaking  of  a  case  where  the  party  is  seeking  not  simply 
to  reduce  or  extinguish  the  damages  which  the  libellant  would 
be  otherwise  entitled  to  recover,  but  to  recover  affirmative 
damages;  that  is,  damages  which  may  be  in  excess  of  any 
amount  which  the  libellant  would  be  entitled  to  claim.  As 
the  court  understood  counsel  upon  the  argument,  no  reason 
was  nrged  why  the  principle  of  recoupment  might  not  be 
recognized  and  applied  in  a  case  like  the  present,  except  that 
such  application  was  whoUy  unsanctioned  by  authority. 
Herein  I  thiok  counsel  is  mistaken.  In  my  examination  of 
the  question  I  have  come  upon  some  cases,  not  referred  to 
by  counsel,  which  very  closely  bear  upon  the  identical  ques- 
tion here  involved,  and  in  the  ver^  aspect  iii  which  it  is  here 
presented. 

In  this  connection  the  case  of  The  Seringapatam,  8  Wm. 
Bob.  38,  is  worthy  of  attention.  The  facts  of  the  case  are 
stated  by  Dr.  Lushington  in  the  opinion  of  the  court,  and  are 
as  follows :  "  The  question  in  this  case  arises  under  some- 
what peculiar  circumstances.    Upon  the  first  of  May,  1846, 
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an  action  in  the  sum  of  j915,000  was  entered  on  behalf  of  the 
o^mers  of  the  Harriet  against  the  Seringapatam,  and  npon 
the  thirtieth  of  May  a  cross-action  was  brought  by  the  own- 
ers of  the  Seringapatam  in  the  sum  of  £550.    An  appearance 
was  given  in  the  action  against  the  Seringapatam  on  behalf  of 
the  owners  of  that  yessel ;  and  the  owners  of  the  Harriet,  being 
foreigners  and  residents  abroad,  and  no  appearance  being  given 
on  their  behalf  in  the  cross-action,  a  motion  was  made  by  the 
proctor  for  the  Seringapatam  praying  the  court  to  stay  pro- 
ceedings nntil  the  owners  of  the  Harriet  should  give  bail  to 
answer  the  action  brought  against  them.    The  court,  having 
directed  the  matter  to  stand  over  fox  consideration,  fiqally 
rejected  the  application,  but  directed  the  owners  of  the  Harriet 
to  give  security  for  the  costs  of  the  original  action.    In  con- 
sequence of  this  decision  the  owners  of  the  Seringapatam  dis- 
continued their  proceedings  as  plaintiffs,  and  the  cause  was 
heard  upon  the  original  complaint  of  the  owners  of  the  Harriet, 
no  admission  being  made  on  their  part  that  the  proceedings 
in  the  first  case  should  govern  or  in  any  manner  affect  the 
subsequent  action.     When  the  case  was  heard  the  trinity 
masters  were  of  the  opinion  that  both  vessels  were  to  blame, 
in  which  case,  if  the  two  actions  had  been  going  on  according 
to  the  ordinary  usage  and  practice  in  these  cases,  the  sentence 
of  the  court  would  have  attached  to  both  vessels,  and  the 
court  would  have  decreed  a  joint  reference  to  the  registrar 
and  merchants  to  ascertain  the  amount  of  the  total  damage, 
and  would  have  directed  the  said  damage,  together  with  the 
costs,  to  be  equally  divided  between  the  respective  owners. 
The  cross-action,  however,  as  then  stated,  having  been  aban- 
doned, the  court  made  its  decree  pronouncing  for  a  moiety  of 
the  damage  done  to  the  Harriet ;  and  this  decree  has  been 
affirmed  upon  appeal  to  the  judicial  committee  of  the  privy 
council.     Under  this  state  of  circumstances  I  am  now  asked 
to  refer  to  the  registrar  and  merchants  the  amount  of  dam- 
age sustained  by  the  Seringapatam,  for  the  purpose  of  ascer- 
taining the  whole  amount  of  damage  done  to  both  vessels,  and 
dividing  the  loss  between  them  according  to  the  usual  prac- 
tice in  questions  of  this  description." 
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Dr.  Lushington  then  proceeded  to  notice  certain  objections 
which  were  raised  against  the  course  of  proceeding  sought  to 
be  pursued,  one  of  which  was  that  the  court  was  precluded 
by  the  sentence  of  the  privy  council  from  making  any  altera- 
tion in  the  original  decree;  and,  secondly,  that  the  cross- 
action  had  not  been  prosecuted,  and  that  there  was  no  agree- 
ment on  the  part  of  the  owners  of  the  Harriet  that  the  two 
actions  should  depend  npon  the  decisioti  which  had  been  pro- 
nounced. Passing  over  what  is  said  in  relation  to  the  first 
objection,  the  opinion  proceeds :  "The  second  objection  that 
has  been  raised  presents,  I  must  confess,  a  much  greater  dif- 
ficulty, and  I  do  not  exactly  see  how  I  can  deal  with  the  sec- 
ond suit,"  (by  which  is  meant  the  cross-action  which  had  been 
instituted  in  behalf  of  the  Seringapatam,)  "which  has  been 
abandoned  as  an  existing  suit,  and  say  to  the  owners  of  the 
Seringapatam,  '  you  shall  have  the  benefit  of  a  decree,'  which, 
in  point  of  fact,  has  never  been  pronounced  in  their  favor.  The 
difficulty,  it  is  true,  is  created  by  the  peculiar  circumstances 
of  the  case  itself,  and  if  I  could  have  foreseen  the  result 
of  the  proceedings  before  the  trinity  masters,  I  would  cer- 
tainly  have  made  some  arrangements  at  the  time  to  meet 
the  circumstances  of  the  case,  for  I  never  will  be  in- 
duced, unless  compelled  by  law,  to  further  the  commission 
of  an  injustice  towards  either  party  upon  a  mere  matter  of 
form.  Taking  all  the  circumstances  of  the  case  into  my  con- 
sideration, the  course  which  I  shall  adopt  is  this :  I  shall  not 
depart  from  my  original  decree,  but  shall  confine  the  refer, 
ence  to  the  registrar  and  merchants  to  the  amount  of  the 
compensation  to  which  the  owners  of  the  Harriet  are  entitled. 
At  the  same  time,  I  shall  not  permit  the  full  amount  of  that 
compensation  to  be  paid  to  them,  unless  they  submit  to  the 
deduction  of  a  moiety  of  the  damages  sustained  by  the  own- 
ers of  the  Seringapatam." 

It  thus  appears  that,  although,  in  view  of  the  peculiar  atti- 
tude of  the  case,  Dr.  Lushington  refused  to  change  the  form 
of  the  original  reference,  or  to  depart  from  the  original  de- 
cree, he  nevertheless  required  the  owner  of  the  Harriet  to 
submit  to  the  deduction  of  a  moiety  of  the  damages  sustained 
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hj  fhe  owners  of  the  other  vessel;  and  this;  too,  in  a  case 
where  the  cross-action  had  been  abandoned,  so  that  the  case, 
at  the  time  this  final  order  was  made,  stood  upon  the  plead- 
ings as  they  were  originally  formed. 

I  refer  next  to  the  case  of  The  Sapphire,  18  Wall.  61.  This 
was  a  case  where  the  emperor  of  France  filed  a  libel  in  the 
district  court  of  California  against  the  ship  Sapphire,  alleg- 
ing that  a  collision  had  occurred  between  that  vessel  and  the 
Eoiyale,  a  vessel  belonging  to  the  French  government)  by 
which  the  latter  was  damaged.     The  libel  charged  the  whole 
fault  upon  the  respondent  vessel.     The  owners  of  the  Sap- 
phire, in  their  answer,  charged  the  fault  npon  the  Euryale. 
No  cross  libel  was  filed.     The  answer,  though  denying  any 
fault  on  the  part  of  the  Sapphire,  and  alleging  that  whatever 
damage  was  done  was  due  wholly  to  the  fault  and  negligence 
of  the  libellant'e-  vessel,  made  no  averment  that  any  injury 
had  been  sustained  by  the  Sapphire.     Thus  the  case  upon 
the  pleadings  was  Like  that  at  bar.     The  case  proceeded  to  a 
hearing,  and  there  was  an  interlocutory  decree  in  favor  of 
libellant,  a  reference  to  a  commissioner  to  ascertain  and 
compute  the  damages,  and  a  final  decree  in  favor  of  libellant 
for  $15,000.     That  decree  was  affirmed  in  the  circuit  court, 
and  the  case  was  then  appealed  to  the  supreme  court.     That 
court  held  both  vessels  in  fault,  and  that  the  damages  ought, 
therefore,  to  be  equally  divided,  and  sent  down  a  mandate 
directing  that  a  decree  should  be  entered  in  the  circuit  court 
in  conformity  with  such  opinion.     When  the  case  reached 
the  circuit  court  its  previous  decree  was  reversed,  and  it  was 
decreed  that  the  libellant  recover  against  the  Sapphire  and 
her  claimants  the  sum  of  |7,500,  the  same  being  one-half  of 
the  damages  decreed  in  favor  of  the  libellant  and  against  the 
claimants.    From  that  decree  the  owners  of  the  Sapphire 
again  appealed  to  the  supreme  court,  alleging  error  in  the 
proceedings  of  .the  circuit  court,  for  the  reason  that  the  dam- 
ages sustained  by  respondent  were  not  taken  into  consider* 
ation.     Upon  that  appeal  Justice  Strong,  expressing  the 
opinion  of  the  court,  says : 

"The  question  now  presented  is  whether  the  new  decree 
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which  the  eircnit  court  has  made  conforms  to  our  mandate. 
Our  mandate  was  not  an  order  to  take  farther  proceedings  in 
the  case  in  conformity  with  the  opinion  of  this  court,  *  * 
•  •  or  to  adjust  the  loss  upon  the  principles  stated  in  our 
opinion ;  *  •  •  •  but  it  was  specially  to  enter  a  decree 
in  conformity  with  the  opinion  of  this  court.  Of  what  dam- 
igea  did  we  order  an  equal  division  ?  There  were  no  others 
a8B.3rted  or  claimed  than  those  sustained  by  the  libellant.  We 
do  not  say  that  a  cross  libel  is  always  necessary,  in  a  case  of 
collision,  in  order  to  enable  claimants  of  an  offending  vessel 
to  set  off  or  recoup  the  damages  sustained  by  such  vessel  if 
both  be  found  in  fault.  It  may,  however,  well  be  questioned 
whether  it  ought  not  to  appear  in  the  answer  that  there  were 
such  damages.  ♦  •  ♦  *  Without  deciding  that  the 
claimants  of  the  Sapphire  were  not  at  liberty  to  show  that 
their  ship  was  damaged  by  the  collision,  and  to  set  off  those 
damages  against  the  damages  of  the  libellant,  it  must  still, 
we  think,  be  held  they  have  waived  any  such  claim.  If  our 
mandate  was  not  a  direction  to  enter  a  decree  for  one-half  the 
damages  of  the  libellant;  if  its  meaning  was  that  a  decree 
should  be  made  dividing  the  aggregate  of  loss  sustained  by 
both  vessels,  which  may  be  conceded, — it  was  the  duty  of  the 
respondents  to  assert  and  to  show  that  the  Sapphire  had  been 
injured.  This  they  made  no  attempt  to  do.  When  the  cause 
went  down,  they  neither  asked  to  amend  their  pleadings,  nor  to 
offer  further  proofs,  nor  to  have  a  new  reference  to  a  commis- 
sioner. So  far  as  the  record  shows  they  set  up  no  claim 
even  then,  or  at  any  time  before  the  final  decree,  that  there 
were  any  other  damages  than  those  which  the  libellant  had 
sustained."    Id.  55-56. 

The  last  decree  of  the  circuit  court  was  'affirmed,  and,  as 
is  evident,  upon  the  ground  that  the  claimants  had  not,  after 
the  return  of  the  case  to  the  circuit  court  subsequent  to  the 
first  appeal,  asserted  or  set  up  in  proper  form  this  claim  for 
damages,  and  by  omission  so  to  do  had  waived  such  claim. 

In  this  connection  I  refer  to  the  case  of  The  Pennsylvania, 
12  Blatchf.  67.  In  this  case  the  circuit  court,  affirming  the 
decision  of  the  district  court,  decreed  in  favor  of  libellants. 
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The  sapreme  oonrt,  on  appeal,  (19  Wall.  125,)  held  that  both 
vessels  wexe  guilty  of  fault  which  contributed  to  the  collision. 
The  claimants,  not  having  alleged  in  their  answer  that  thej 
had  sustained  any  damage  by  reason  of  the  collision,  on  pres- 
entation of  the  mandate  of  the  supreme  court  moved  for 
leave  to  amend  their  answer  in  that  particular.  Judge 
Woodru£f,  in  his  opinion,  says :  "Upon  the  decision  made  in 
this  canse  by  the  supreme  court  it  is  altogether  just  that  the 
damages  sustained  by  the  Pennsylvania  should  be  brought 
into  the  apportionment  which,  by  the  rules  of  admiralty,  fol- 
lows when  both  vessels  are  guilty  of  fault  which  contributes 
to  the  disaster.  I  regard  the  opinion  of  the  supreme  court  in 
the  case  of  The  Sapphire,  18  Wall.  51,  as  a  plain  recognition 
of  the  competency  of  this  court  to  allow  the  owners  of  the 
Pennsylvania  to  bring  their,  damages  to  the  attention  of  the 
eoort,  in  this  stage  of  the  proceedings,  with  a  view  to  includ- 
ing them  in  such  apportionment.  It  is  just  that  it  should  be 
BO.  The  mandate  directs  proceedings  here  in  conformity  to 
the  opinion.  The  opinion  finds  facts  upon  which  the  dam- . 
ages  should  be  divided,  [that  is,  that  both  vessels  were  in 
fault;]  but  the  privilege  now  given  should  not  disturb  the 
proceedings  in  any  other  respect,  nor  work  any  disadvantage 
to  the  libellants  beyond  the  ascertainment  and  allowance  of 
those  damages  in  the  apportionment.  On  those  terms  and 
conditions  let  the  answer  be  amended  by  an  averment  that 
the  Pennsylvania  was  injured  by  the  collision  mentioned  in 
the  libel ;  and  let  an  order  of  reference  be  entered  to  ascer- 
tain the  amount  of  such  damages.  On  the  coming  in  and 
confirmation  of  the  report,  such  damages  will  be  brought  into 
the  apportionment  with  the  damages  already  found  to  have 
been  sustained  by  the  Ubellants."  Id.  68.  This  was  a  case 
like  that  of  The  Sapphire,  in  which  no  cross  libel  was  filed. 

Independent  of  authority,  I  discover  no  good  and  sound  rea- 
son  supporting  the  view  taken  of  the  question  here  involved 
by  eoonsel  for  libellants.  It  is  true  that  the  present  case  is 
one  of  collision.  The  right  of  action,  therefore,  springs  from 
a  tort ;  but  the  claims  of  both  parties  also  spring  from  one 
and  the  same  transaction;  and  in  considering  the  principle 
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upon  'which  snch  a  proceeding  mnst  rest,  in  an  action  bronght 
to  recover  damages  for  breach  of  contract,  and  which  most 
also  be  applied  to  a  case  like  the  present,  if  it  can  be  made 
applicable  at  all,  the  distinction  sought  to  be  drawn  between 
the  two  classes  of  oases  is  too  insabstantial  to  be  recognized. 
It  is  always  the  aim  of  a  court  of  admiralty,  as  it  is  of  a 
court  of  equity,  so  to  deal  with  a  controversy  before  it  as  to 
do  justice  between  the  parties  to  the  extent  that  justice  can 
be  attained.  Of  course,  there  can  be  no  dispute  that,  if  the 
respondents  were  seeking  to  recover  damages  in  excess  of 
those  sustained  by  the  libellants,  no  decree  for  such  affirm- 
ative damages  could  be  granted,  except  upon  a  cross  libel ; 
but  where  all  that  is  desired  is  to  partially  reduce  or  wholly 
extinguish  libellant's  claim,  and  to  go  no  further,  I  can  see 
no  good  reason  why  that  may  not  be  done  by  way  of  recoup- 
ment, under  the  issues  formed  by  libel  and  answer,  and  with- 
out the  intervention'  of  a  cross  libel ;  and  I  am  of  opinion,  and 
upon  the  strength  of  the  cases  cited  I  shall  hold,  that,  although 
.  no  cross  libel  has  been  filed  in  the  ease  at  bar,  the  respond- 
ents should  have  the  right,  under  suitable  allegations  in  their 
answer,  to  show  the  damages,  if  any,  sustained  by  the  Doud 
in  this  collision,  and  by  way  of  recoupment  to  apply  snch 
damages  in  reduction  of  libellant's  claim. 

As  is  apparent  from  what  is  remarked  by  the  supreme  conrt 
in  the  case  of  TJie  Sapphire,  it  is  probarbly  necessary  that  re- 
spondent's answer  should  allege  the  injuries  which  the  Doud 
sustained,  and  that  there  should  be  an  appropriate  prayer  for 
relief.  The  present  answer  is  defective  in  that  respect.  I  think 
it  quite  evident,  from  the  opinion  of  the  court  in  the  case  of  The 
Sapphire,  that  even  after  that  case  went  downfrom  the  supreme 
court  it  would  not  have  been  too  late  for  the  respondents  in  that 
case  to  have  asked  the  court  below  for  leave  to  amend  their 
answer,  and  for  such  an  order  of  reference  as  -would  have  per- 
mitted an  ascertainment  of  the  damages  sustained  by  both 
vessels.  In  the  case  at  bar  there  has  been  an  interlocutory 
decree  adjudging  both  vessels  in  fault,  and  from  the  terms  of 
the  order  of  reference  it  may  have  been  supposed  that  only 
the  damages  sustained  by  the  Arab  were  to  be  taken  into 


Digitized  by 


Google 


PETBIE   V.  BTEAM-TUa  COAL   BLXJFF  NO.  2.  581 

oonsideration.  The  case  has  not  yet  come  from  the  commis- 
sioner. The  court  has  been  given  to  understand  that  it  is 
ready  to  come,  provided  the  commissioner  shall  not  be  per- 
mitted to  take  into  acoonnt,  in  bis  ascertainment  of  damages, 
the  injuries  sustained  by  the  Doud.  Following  the  practice 
pursued  by  Judge  WoodruflP,  in  the  case  of  The  Pennsylvania, 
mpra,  I  am  able  to  do  what  is  conceived  to  be  justice  between 
the  parties — that. is,  to  allow  the  damages  sustained  by  the 
Dond  to  be  alleged  in  the  answer,  with  an  appropriate  prayer 
that  the  same  be  applied  in  reduction  or  extinguishment  of 
libellant's  claim;  that  testimony  be  taken  by  both  parties 
apon  that  branch  of,  the  case,  and  that  the  commissioner 
thei.  make  report  as  to  the  damages  sustained  by  both  vessels. 
This  I  shall  permit  to  be  done. 


Fbtbib  v.  Thb  Steam-Tuo  Ooaii  Blofv  No.  9. 

{DUtriet  Court,  W.  D.  Penntylrania.    June  18, 1880.) 

L  VxaBEi/— Pabt  Ow:rkk— Waoba— Libn  CiiSDrroBS.— A  part  owner  of  a 
vessel  condemned  and  sold  la  admiralty,  who  has  a  claim  against  the 
vessel  for  his  wages  as  engineer,  will  not  be  permitted  to  assert  his 
claim  in  opposition  to  creditors,  who,  by  a  state  statute,  have  liens 
against  the  vessel  for  debts  for  which  such  owner  is  personably  liablo 
jointly  with  the  other  owners. 

X  FoHD  vs  BBOiarTRT — Claimakt. — Any  person  having  an  interest  in  a 
fund  in  the  registry  of  a  court  of  admiralty  may  apply  by  petition  to 
have  his  claim  satisfied  out  of  the  fund,  although  he  may  not  be 
entitled  to  prosecute  a  suit  in  admiralty  to  enforce  his  claim. 

3.  MAKmuB  hrms — Htatutobt  Libh.— A  party  to  a  suit  in  admiralty, 

wbnse  lien  is  not  a  maritime  one,  but  exists  by  virtue  of  a  state  statute, 
cannot  object  to  a  claim  made  a  lien  by  the  same  statute,  upon  the 
ground  that  the  latter  grows  out  of  a  contract  which  is  not  maritime. 

4.  Btatb  Statutb— Matbkui,  Man— Libw.— Under  the   Pennsylvania 

statnte  of  April  20,  1858,  relating  to  vessels  navigating  the  riven 
All^heny,  Monongahela,  and  Ohio,  a  contractor  who  builds  the  hull 
of  a  steam-boat,  and  furnishes  the  materials  therefor,  has  a  lien. 

In  Admiralty. 
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Argued  by  J.  H.  Barton,  Jacob  Miller  and  A.  M.  WaUcrn^ 
representing  various  intereats. 

AcHESON,  D.  J.  James  Petrie  filed  in  this  court  his  libel 
against  the  steam-tug  Goal  Blu0  No.  2,  a  vessel  belonging  to 
the  port  of  Pittsburgh,  and  engaged  in  navigating  the  rivers 
Allegheny,  Monongahela,  and  Ohio.  Process  having  issued 
against  the  boat,  she  was  seized,  and  was  subsequently  con- 
demned, and  was  sold  by  the  marshal,  who  paid  into  the  reg- 
istry of  the  court  the  proceeds  of  sale. 

All  claims  for  wages,  (except  that  of  John  N.  McCurdy,) 
and  all  other  maritime  liens  against  the  vessel,  have  been  paid 
out  of  the  proceeds  of  the  sale.  There  still  remains  in  the 
registry  of  the  court,  for  distribution,  the  sum  of  $3,127.82. 

The  clq,imants  upon  this  fund  are — First,  John  N.  McCurdy, 
who  filed  an  intervening  libel  for  his  wages  as  engineer;  and, 
second,  domestic  creditors  of  the  boat,  claiming  liens  under 
the  Pennsylvania  statute  of  April  20,  1858',  (1  Purdon,  97,) 
which  applies  to  "all  ships,  steam-boats,  or  vessels  navigating 
the  rivers  Allegheny,  Monongahela,  and  Ohio,"  in  said  state. 
This  act  gives  a  lien  "for  all  debts  contracted"  by  the  owner 
or  owners,  master,  etc.,  of  any  such  ship,  steam-boat,  or  ves- 
sel, "for  or  on  account  of  work  and  labor  done,  or  materials 
furnished,  by  boat  builders,  engine  builders,  boiler  makers, 
lumbermen,  boat-store  and  provision  furnishers,  carpenters," 
etc.,  "in  the  building,  repairing,  fitting,  furnishing,  or  equip- 
ping such  ships,  steam  or  other  boat  or  vessels." 

1.  John  N.  McCurdy  was  the  engineer  of  the  boat,  and  there 
was  due  him  at  the  time  of  the  seizure,  on  account  of  his 
wages,  the  sum  of  $1,700.  But  he  was  also  one  of  the  owners 
of  the  boat.  Whether  or  not  he  could  maintain  a  libel  against 
his  own  boat  for  a  debt  due,  in  part  at  least,  from  himself 
to  himself,  or,  as  between  himself  and  co-owners,  might  claim 
a  lien  against  the  vessel  or  her  proceeds,  are  questions  which 
it  is  not  necessary  to  consider;  for  the  fund  for  distribu- 
tion is  insufficient  to  pay  the  creditors  of  the  boat  whose 
.  claims  were  liens  by  virtue  of  the  Pennsylvania  statute.  Now, 
for  the  payment  of  these  claims,  McCurdy  himself  is  person- 
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ally  liable,  jointly  with  the  other  owners.  Can  he  then  snc- 
oessfally  contest  the  right  of  his  own  creditors  to  this  fund  ? 
Are  they  to  be  deprived  by  him  of  the  security  which  the 
statnte  gives  them?  To  ask  these  questions  is  to  answer 
them  negatively.  A  court  of  admiralty,  while  not  a  court  of 
general  equity,  yet  acts  upon  equitable  principles;  and  surely 
it  would  be  against  all  equity  to  divert  from  the  creditors 
this  fund  and  place  it  into  the  hands  of  the  debtor,  who  pos- 
sibly may  be  insolvent.  The  commissioner,  whose  report  is 
now  before  the  court  upon  exceptions,  was  quite  right  in  dis- 
allowing this  claim. 

2.  The  creditors  of  the  boat  claiming  the  fund  are  of  two 
elasses,  viz. :  FH.r$t,  those  whose  claims  are  for  work  done  and 
materials  furnished  in  the  building  of  the  Goal  Bluff  No.  2 ;  and 
ueond,  those  whose  claims  are  for  mpplies  furnished  the  boat, 
or  for  repairs  made  to  her.  In  the  case  of  the  former  class  of 
creditors,  the  commissioner  made  a  distinction  between  claims 
for  materials  furnished  for  the  hull  of  the  boat  and  work 
thereon  done  before  it  was  launched,  and  for  materials  fur- 
nished and  work  done  after  the  hull  was  afloat.  The  latter  he 
allowed,  but  the  former  he  disallowed  upon  the  ground  that  the 
contracts  therefor  were  made  and  performed  on  land.  I  cannot 
recognize  this  distinction  as  existing  in  the  statute,  or  as  hav- 
ing any  foundation  in  reason.  The  fact  is,  even  repairs  are 
frequently  made  to  a  vessel  when  she  is  on  land — hauled 
ashore  for  the  purpose — of  which  we  have  an  instance  in  the 
ease  of  The  Planter,  7  Peters,  324,  where  a  libel  in  rem,  in 
admiralty,  was  sustained  for  repairs  to  the  vessel  at  her  home 
port,  where  the  local  law  gave  a  lien. 

Originally,  the  claimants  for  materials  furnished  and  work 
done  in  the  building  of  the  Goal  Bhiff  No.  2  filed  intervening 
libels  against  the  boat;  and  thus  the  case  stood  when  it  was 
before  the  commissioner.  But  since  the  coming  in  of  his 
report  these  creditors,  by  leave  of  court,  have  filed  petitions, 
under  the  forty-third  admiralty  rule,  to  be  let  in  upon  the 
proceeds  of  the  vessel  in  the  registry  of  the  court,  in  accord- 
ance with  the  practice  recognized  in  Schuckardt  y.  Babbidge, 
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19  How.  239,  aqd  The  Lottawanna,  31  Wall.  658,  582, — a  prac- 
tice which  permits  any  party  having  an  interest  in  such  fund 
to  apply  by  petition  to  have  his  claim  satisfied  out  of  the 
same,  and  this  although  the  petitioner  cannot  prosecute  a  suit 
in  .admiralty.  In  view,  then,  of  the  changed  condition  of  the 
case,  it  becomes  unnecessary  to  consider  the  question  raised 
in  the  commissioner's  report,  and  by  exceptions  thereto,  and 
discussed  by  counsel,  whether  state  statutes  may  create  liens 
for  debts  incurred  in  building,  and  furnishing  materials  for 
building,  vessels,  which  will  be  enforceable  in  admiralty,  as  is 
affirmed  by  Mr.  Conckling,  (volume  1,  page  104,)  by  Mr. 
Benedict,  (section  270,)  and  by  Mr.  Desty  in  his  late  manual 
on  Shipping  and  Admiralty,  (section  90,)  and  as  was  ruled 
affirmatively  by  Judge  Story,  in  Read  v.  New  Brig,  1  Story, 
244,  and  by  Judge  Hopkinson  in  Davis  v.  New  Brig,  Gilpin, 
473 

None  of  these  domestic  creditors  have  maritime  liens.  It 
is  only  by  virtue  of  the  Pennsylvania  statute  that  any  of  them 
have  liens;  and  the  statute  makes  no  distinction  between 
debts  contracted  in  the  building  of  a  vessel,  and  debts  for 
supplies  or  repairs  to  her.  They  are  all  equally  made  liens. 
I  I  i;  It  is  plain,  therefore,  that  a  party  who  must  resort  to  this 

i'  statute  to  maintain  a  footing  at  all  in  this  court  cannot  suc- 

cessfully call  in  question  the  right  of  another  claimant,  and 
clearly  conferred  by  the  same  statute.    Whoever  else  may  be 
itil      I  heard  to  assert  that  a  contract  for  building  a  vessel  is  not  a 

«i  I    !  '  maritime  contract,  or  in  the  natulte  thereof,  it  is  certain  that 

he  cannot,  upon  that  ground,  defeat  the  builder's  lien  given 
by  the  statute.  But  it  has  been  further  urged,  against  the 
claim  of  McCaskey  &  Kerr,  who  built  the  hull  of  the  Coal 
Blufif  No.  2,  and  furnished  the  materials  therefor,  that  they 
were  contractors  to  build  the  hull,  and,  upon  the  authority  of 
Walker  v.  Anshutz,  6  Watts  &  Ser.  619,  not  entitled  to  a 
lien.  But  that  case  arose  under  the  Pennsylvania  act  of 
1836,  which  is  less  broad  than  the  act  of  1858.  The  latter 
act  was  construed  by  the  supreme  court  of  the  state  in  the 
case  of  The  Dictator,  66  Pa.  St.  290,  in  which  it  was  held 
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{hat,  voider  a  oontract  to  build  the  cabin  or  the  hull  of  i, 
Bkamboat,  and  fornish  the  materials,  the  contraotor  has  a 
lien  by  the  act  of  1858.  The  -written  contract  in  that  case 
and  the  one  here' are  snbstaatialljr  the  same  in  all  essential 
partiealars,  except  that  the  farmer  related  to  the  cabin  of  the 
boat,  and  the  latter  to  the  hnll.  I  regard  the.  case  of  The 
DiOator  as  authoritatively  deciding  that  nnder  saoh  a  oon- 
tract as  that  of  McGaskey  &  Eerr  the  contractors  have  a  lien 
by  the  act  of  April  30,  1858.  This,  is  my  own  opinion  upon 
the  statute,  independent  of  the  above -quoted  decision. 

The  exceptions  to  the  commissioner's  report  filed  by  Mo- 
Caskey  Sc  Eerr  and  William  Miller  must  be  sustained,  and 
those  filed  by  John  N.  McCnrdy  and  J.  &  E.  Ackley  over- 
mled. 

Let  a  decree  be  draim  in  accordance  with  the  views  ex- 
pressed in  this  opinion. 


MaiiSthb  and  another  v.  HouPHBiiTS  and  others. 
[Oireuit  Churt,  D.  Manfiand.    July  16, 1880.) 

1.  GoujWon— Lattncr— Kbolioencb.— The  launch  of  a  ship  Is  an  extraor- 
dinary and  unusual  proceeding,  and  the  builder  is  therefore  required 
to  take  eztraordinaty  care,  and  exercise  the  liighest  caution,  to  pre- 
vent damage  to  those  who  are  navigating  the  harbor. 

Facts  of  collision  between  a  schooner  and  a  launched  ship  reviewed 
in  this  case,  and  the  builder  Kdd  liable  for  negligence. 

In  Admiralty.     Appeal  from  district  court. 

John  H.  Handy,  for  libellants. 

Savage  &  Semmet  and  A.  Sterlmg,  Jr.,  for  respondents. 

The  facts  in  this  case  are  fully  set  out  in  the  opinion  of 
the  district  court,  (filed  October  22, 1879,)  which  is  as  follows : 

MoBias,  D.  3.  This  is  a  collision  case  of  a  peculiar  char- 
acter. Ab  to  the  facts,  there  is  but  little,  if  any»  dispute.  It 
appears  that  on  the  afternoon  of  the  first  day  of  July,  1879, 
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the  schooner  Bidie,  of  about  55  tons,  -mih  a  cargo  of  aborted 
merchandise,  started  from  the  npperpart  of  the  harbor  of  Balti- 
more on  her  thp  to  Salisbury,  on  the  eastern  shore  of  Maryland, 
and,  the  irind  being  from  the  sontb-eaat,  she  was  obliged  to 
beat  out ;  that  having  got  about  the  Locust  Point  ooal  wharves 
she  went  on  her  starboard  tack  in  a  north-easterly  direction, 
heading  for  a  point  on  the  opposite  shore  somewhere  between 
Abbott's  rolling  mills  and  the  ship-yard  of  Malster  &  Beaney, 
the  respondents.  She  had  nearly  run  out  that  tack,  being  about 
200  yards  from  the  shore,  and  was  in  the  act  of  going  about, 
being  in  stays,  her  sails  not  yet  filled  on  her  port  tack,  when 
she  was  run  down  and  sunk  by  the  hull  of  a  vessel  launched 
from  the  ship-yard  of  the  respondents.  The  launch  proved 
to  be  the  hull  of  the  propeller  Arbutus,  which  the  respond- 
ents had  built  for  the  United  States  government.  There  were 
on  deck  of  the  schooner,  at  the  time,  Captain  Malone,  the 
master;  William  H.  Brewington,  the  mate;  James  Turner,  a 
deck  hand,  who  was  forward  working  the  jib  and  acting  as 
lookout;  and  two  passengers,  George  Twigg  and  Henry  Mes- 
sig.  These  all  testify  that  no  one  of  them  had  any  knowl- 
edge, imtil  too  late  to  be  of  any  avail  to  them  in  preventing 
the  disaster,  that  there  was  to  be  a  launch,  and  that  there 
was  no  signal  or  warning  of  any  kind  given  that  attracted 
their  attention  until  too  late. 

The  first  one  of  these  who  noticed  the  preparations  and 
unusual  collection  of  people  about  the  ship-yard  was  the  pas- 
senger George  Twigg,  who  was  standing  forward  with  the 
lookout.  Turner,  and  who  testifies  that  just  before  the  col- 
lision, and  just  as  the  schooner  was  in  the  act  of  going 
about,  his  attention  was  attracted  by  hearing  hallooing  on 
the  shore,  and  he  said  to  Turner  that  he  thought  there  was 
going  to  be  a  launch,  and  almost  immediately  afterwards  the 
launch  started  and  struck  them  within  about  half  a  minute. 
Turner  testifies  that  he  observed  the  hull  just  about  the  time 
that  the  passenger  Twigg  called  his  attention  to  it,  which  was 
just  as  the  schooner  was  going  about,  and  when,  if  they  had 
thought  it  necessary,  it  would  have  been  too  late  to  put  the 
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schooner  back  on  her  conrae ;  thai  he  saw  the  people  stand- 
ing about  in  the  ship-jard,  and  a  flag  on  the  hull,  and  some 
people  aboard  of  her,  but  nothing  to  indicate  that  the  launch 
was  to  take  place  immediately ;  that  it  was  not  over  half  a 
minute  from  the  time  be  saw  her  nntil  the  hull  started  oS 
the  ways. 

The  other  passenger,  Henry  Messig,  a  colored  man,  testi'^ 
fied  that  he  was  also  standing  forward,  and  had  been  looking 
at  the  hull  in  the  ship-yard  for  some  minutes  before  the 
eellision,  but  called  no  one's  attention  to  it ;  that  he  did  not 
see  anything  to  indicate  that  the  launch  was  to  take  place  at 
that  time  until  the  schooner  was  in  stays  and  the  launch  had 
started ;  that  be  was  somewhat  familiar  with  launches,  hav- 
ing  been  several  times  present  at  them. 

Captain  Malone,  who  had  the  helm,  testified  that  he  had 
not  heard  that  there  was  to  be  a  launch,  and  knew  nothing 
of  it  until  he  was  in  the  act  of  going  about,  when  the  mate 
spoke  to  him  and  said  he  thought  there  was  to  be  a  launch, 
but  not  speaking  as  if  it  was  to  be  immediately,  or  as  a 
warning. 

The  mate  testified  thai  he  did  not  notice  anything  going 
on  in  the  ship-yai-d  until  the  captain  had  put  the  helm  down 
to  go  about,  and  he  crossed  o-Aer  to  the  port  quarter,  and  that 
he  then  noticed  it  and  mentioned  it  to  the  captain,  but  that 
he  did  not  think,  and  had  no  reason  to  think,  the  launch  was 
to  be  immediately ;  that  all  he  saw  was  a  flag  on  the  hull, 
and  the  people  collected  there,  and  about  the  same  time  be 
heard  three  whistles,  but  did  not  know  what  they  indicated ; 
that  when  he  first  observed  the  hull  it  was  too  late  to  have 
put  the  schooner  back  on  her  course. 

There  were  other  corroborating  witnesses,  but  it  is  not  nedes- 
sary  to  notice  their  testimony,  or  to  mention  more  in  detail 
the  facts  testified  to  by  the  persons  on  the  deck  of  the  schooner, 
as  the  testimony  of  Mr.  Malster  himself,  and  the  other  wit- 
nesses  for  the  respondents,  give  substantially  the  same  account 
of  the.  collision,  and  give  more  accurately  the  intervals  of 
of  time  between  the  events  occurring  just  before  the  collision. 
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It  appears,  from  the  testiiaony  of  Mr.  Malster  and  his  wit- ' 
nesses,  that  it  was  generally  understood  about  that  part  of 
the  harbor  of  Baltimore,  and  had  been  uotioed  in  the  local 
items  of  the  city  newspapers,  that  he  wa&  to  launch  the  gov- 
ernment propeller  Arbutus,  a  vessel  of  about  150  tons,  from 
his  ship-yard  at  Canton,  at  4  o'clock  on  that  afternoon;  that 
he  had  a  flag  put  upon  the  hull  aboat  10  o'clock  that  morn- 
ing, which  is  generally  known  to  indicate  a  launch,  and  that 
early  in  the  afternoon  he  gave  instructions  to  have  all  the 
vessels  anchored  in  dangerous  proximity  to  the  line  of  the 
launch  notified  to  remove,  which  was  done;  that  he  had 
intended  to  launch  at  4  o'clock,  but  waited  until  6  for  the 
tide ;  that  about  4  o'clock  they  began  knocking  away  the  props 
and  bilge  blocks,  and  wedging  up  the  hull,  and  at  5  o'clock 
were  all  ready,  and  the  vessel  Was  only  held  back  by  two  trip- 
pers, which  are  timbers  so  placed  as  to  prevent  the  vessel 
moving  until  they  are  cut  away ;  that,  being  all  ready  and  about 
to  saw  away  the  trippers,  he  looked  out  on  the  water,  to  be 
sure  the  course  was  clear,  and  he  then  saw  the  schooner  Bidie 
steering  in  a  diagonal  course  across  the  line  to  be  taken  by 
the  launch,  and  then  very  near  to  that  line ;  that  he  called  to 
his  men  to  wait,  although  the  hull  had  already  begun  to  creak 
and  showsigns  of  uneasiness,  and  it  was  always  a  risky  thing 
to  do,  to  hold  back  a  launch  when  she  was  prepared  to  let 
go ;  that  they  did  wait  until  he  saw  the  schooner  cross  the 
line  and  get  to  leeward,  when,  having  every  reason  in  his  own 
mind  to  suppose  that  she  would  continue  her  course  and  be 
getting  further  and  further  out  of  danger,  he  gave  orders  to 
cut  away  the  trippers ;  that  the  launch  started  very  slowly  at 
first,  but  when  she  got  under  way  went  very  rapidly;  that 
ther  schooner  did  not,  as  he  had  reasonably  supposed  she 
would,  keep  her  course,  but  immediately  after  crossing  the 
line  of  the  launch  went  about  and  came  on  to  it  again  and 
was  run  down,  although  she  might  have  continued  her  tack 
in  the  same  course  safely  some  200  yards  further  in  towards 
the  shore. 

He  further  testified  that  he  had  a  Bteam-tng  lying  at  the 
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vhatf,  near  the  stem  of  the  launch,  ready  to  go  after  the 
bull  and  bring  her  back  to  shore  as  soon  as  she  had  lost 
the  most  of  her  momentnm;  and  that  the  use  of  hawsers 
or  anchors  to  check  the  course  of  a  launch  was  not  by  many 
ship-builders  considered  adyisable,  as  many  accidents  occurred 
from  the  ase  of  them,  and  that  no  hawser  or  line  which  it 
was  practicable  to  nse  oonld  have  checked  the  Arbutus  before 
she  reached  the  point  where  she  struck  the  schooner.  The 
eaptain  of  the  tug,  who  was  jne  of  the  respondent's  witnesses, 
testified  that  he  was  lying  at  the  wharf  at  the  stem  of  the 
launch,  with  the  head  of  his  tug  out  towards  the  water,  and 
that  he  gare  three  blasts  of  bis  whistle  just  as  the  launch 
started,  and  one  of  the  hands  on  the  tug  testified  that  just 
before  the  launch  Mr.  Malster  called  to  him  to  forward  and 
bail  that  schooner  and  warn  him  off;  that  the  schooner  was 
then  still  on  her  starboard  tack,  heading  for  Tyler's  wharf; 
that  he  did  go  forward  on  the  tug,  and  hallooed,  and  contin- 
ued to  halloo  until  the  tag  blew  her  steam- whistle,  but  he 
eoald  not  see  that  any  one  on  the  sohooner  noticed  him ;  that 
when  he  began  to  halloo  the  schooner  had  not  reached  the 
line  of  the  launch,  and  when  the  launch  struck  the  water  the 
Bohooner  had  gone  about  and  was-  in  stays. 

It  is  clear  from  the  testimony  that  the  schooner  went  not 
more  than  her  length  across  the  line  of  the  launch  before  she 
went  about,  and  that  she  must  have  started  to  go  about  just 
as  the  launch  got  started  on  the  ways.  It  would,  therefore, 
appear  that  Mr.  Malster,  seeing  the  schooner  about  to  cross 
the  Une  of  the  launch,  and  knowing  that  if  she  continued  her 
course  she  would  be  clear  of  all  danger  before  the  launch 
could  reach  her,  (if  the  launch  took  the  course  he  expected,) 
and  feeling  that  every  moment's  detention  of  the  launch  was 
a  great  risk,  and  feeling  confident,  no  doubt,  that  the  schooner 
either  knew  of  the  launch  or  would  hear  the  shouting  he 
directed  to  be  made  from  the  tug,  he  took  for  granted  that 
the  schooner  would  continue  her  course,  without  waiting  to 
see  her  get  so  far  clear  of  the  line  as  that  she  could  not  get 
baok  on  it  in  time  to  be  stmck.    In  so  doing,  no  doabt,  .Mr. 
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Malster  acted  as  most  ship-builders  would  hare  acted  under 
the  same  ciroumstanoes. 

There  were  many  ezperieifced  men  engaged  in  that  re- 
sponsible business  produced  as  witnesses  to  testify  us  to  the 
usual  precautions  at  launches,  and  the  tendency  of  their 
several  experiences  and  methods  was  to  show  that  the  launch- 
ing of  a  ship  of  any  considerable  size  was  an  event  which 
usually  excited  considerable  interest  in  the  neighborhood  of 
tlie  ship-yard,  and  about  the  harbor;  that  there  was  usually 
a  considerable  crowd  of  persons  on  the  neighboring  shores 
and  wharves,  and  out  on  the  water  in  boats,  watching  for  it; 
that  it  usually  became  known  by  general  report  and  local 
items  in  the  newspapers,  and  that  the  only  special  notice  to 
the  public  that  the  ship-builder  gave  was  to  set  up  a  flag  on 
the  hull  during  the  day,  and  to  see  that  vessels  lying  at 
anchor  in  the  course  of  the  launch  were  removed ;  that  vessels 
which  might  be  passing  at  the  time  of  the  launch  got  notice 
and  warning  from  the  spectators  who  were  waiting  on  the 
wharves  or  out  in  boats,  and  that  any  collision  with  a  passing 
vessel  was  almost  unheard  of;  that  the  moment  of  launching 
was  a  time  of  great  anxiety  and  responsibility  to  the  ship- 
builder and  all  in  his  employment,  and  usually  absorbed  all 
their  attention,  and  that  they  never  knew  of  boats  being 
stationed  off  in  the  water  to  give  notice  to  passing  vessels,  or 
of  any  notice  other  than  that  mentioned;  that  hawsers  and 
anchors,  when  used,  were  rather  for  the  purpose  of  preventing 
the  hull  from  drifting  too  far  away,  and  of  furnishing  the 
means  of  bringing  her  back  to  the  shore,  than  of  preventing 
her  running  into  passing  vessels. 

It  would  not  appear,  therefore,  that  Mr.  Malster  set 
about  the  launching  of  this  vessel  with,  for  a  ship-builder, 
any  unusual  inattention  to  the  risk  to  passing  vessels; 
but  the  court  is  not  satisfied  that  he  took  such  precautions 
as  the  law  should  require  a  man  to  take  before  he  does  an 
act  so  fraught  with  danger  to  others  as  to  launch  a  vessel 
several  hundred  yards  out  into  a  frequented  harbor  where 
ships  have  a  right  to  be  sailing.    There  was,  in  reality,  no 
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notice  at  all  giren  by  him,  which  deserves  in  law  to  be  so 
oonsidered. 

The  respondentB  rely  as  notice  upon  the  fact  that  there 
was  a  flag  up  on  the  hull,  which  they  claim  all  sea-faring 
people  know  indicates  a  launch.  By  their  own  showing  this 
flag  was  put  up  about  10  o'clock  in  the  morning,  and  the  actual 
knnching  did  not  take  place  until  5  p.  m.  ;  and  it  is  claiming 
too  much  to  say,  that  the  mere  sticking  up  a  flag  is  any  suffi- 
dent  notice  to  blockade  the  harbor  of  a  great  commercial  port 
for  a  whole  day  for  such  a  purpose.  They  rely  also  upon 
the  fact  that  the  preparations  for  launching  involve  pounding 
upon  the  sides  of  her  hull  to  wedge  her  up,  which  makes  a 
loud  and  peculiar  noise,  and  which  they  say  ought  to  attract 
any  passing  vessel's  attention,  and  should  be  a  notice  that  a 
launch  was  about  to  take  place.  But  they  themselves  say 
that  this  driving  of  wedges  began  fully  an  hour  before  the  act- 
ual launching,  and  it  probably  was  concluded  before  the 
schooner  got  into  the  position  where  her  crew  would  have 
heard  it,  even  if  they  had  known  its  significance. 

They  claim  that,  having  before  their  ship-yard  a  large  sheet 
of  water,  with  a  distance  of  perhaps  a  thousand  feet  to  Hen- 
derson's wharf,  which  is  in  a  straight  line  opposite,  they  were 
not  to  be  expected  to  take  precautions  which  ship-yards  in 
more  contracted  places  require.  But  this  very  extent  of  clear 
space  turned  out  to  be  an  element  of  danger,  for  the  schooner 
having  a  perfect  right  to  sail  over  any  part  of  it,  it  was  the 
most  natural  thing  for  her,  as  the  wind  then  was,  to  make 
her  long  task  over  into  it ;  and  if  it  had  been  narrower  there 
would  have  been  more  chance  that  some  spectator  or  boat- 
men near  the  launch,  and  who  was  doing  nothing  but  watch- 
ing it,  might  have  warned  them  in  time.  As  it  was,  thosis 
spectators  who  were  nearest  to  the  schooner,  although  at  con- 
siderable distance  from  her,  and  who,  having  had  information 
that  the  launch  was  to  be  at  4  o'clock  and  were  still  watch- 
ing for  it,  state  that,  until  they  saw  the  hull  moving,  there 
was  nothing  which  to  them,  at  the  distance  they  were  off,  indi- 
cated that  the  moment  for  launching  had  come.    There  was 
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no  gun  fired,  no  whistle  blown,  no  shouting  heard,  nntil  after 
the  launch  bad  started.  It  can  hardly  be  seriously  con- 
tended,  therefore,  that  any  sufficient  notice  was  given. 

The  captain  and  crew  of  the  schooner  state  that  they  had 
no  information  or  knowledge  whatever  with  regard  to  any 
general  expectation  that  there  would  be  a  launch  that  after- 
noon, and  that  they  saw  nothing  until  too  late  to  put  them 
on  their  guard,  and  the  captain  says  he  went  about  because 
he  had  run  on  that  tack  as  far  as  he  thought  best  to  go,  and 
that,  although  he  could  have  gone  further,  he  thought  it  more 
prudent  in  that  part  of  the  harbor  not  to  do  so. 

It  is  to  be  remembered  that  the  respondent's  ship-yard 
is  not  an  isolated  object  on  the  shore,  but  it  is  surrounded 
by  large  manufacturing  establishments,  many  of  which  are 
conspicuous  objects,  and,  with  the  noise  of  their  machinery, 
quite  as  likely  to  attract  attention  as  a  ship-yard. 

When  it  is  considered  how  slight  a  precaution  would  have 
entirely  prevented  all  risk  of  such  a  disaster  as  the  one  which 
has  given  rise  to  this  litigation,  the  neglect  becomes  more 
and  more  manifest.  A  simple  tug-boat,  the  very  one  then 
lying  idle  at  the  ship-yard  wharf,  if  stationed  out  in  the 
stream  just  before  the  preparations  for  launching  were  com- 
pleted, could  have  given  positive  notice  and  warning  to  every 
passing  vessel  not  to  go  into  the  danger. 

And  no  matter  how  many  tugs  it  might  require,  or  what 
other  means  might  have  to  be  adopted,  it  is  dearly  law  and 
common  justice  that  before  a  man  can  do  so  destructive  and 
unlocked  for  an  act  as  to  launch  a  vessel  out  into  a  frequented 
fair-way,  when  confessedly  he  has  no  control  whatever  over 
her  after  she  once  starts  from  the  ways,  and  cannot  tell  with 
certainty  at  what  moment  she  is  going  to  start,  or  what  de- 
flection from  her  expected  course  she  may  take,  he  is  bound 
at  his  peril  to  see  that  every  person  is  warned  who  otherwise 
might  innocently,  and  without  gross  carelessness,  suffer  in- 
jury. 

The  building  of  ships  is  an  enterprise  worthy  every  encour- 
agement; it  calls  into  exercise  the  highest  mechanical  skill. 
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The  saocessful  launching  of  a  ship  is  an  event  of  general  in- 
terest and  pleaanre.  The  skilful  ship-huilder  is  among  the 
moet  praiseworthy  of  citizens,  directly  eontributing  to  national 
snd  local  prosperity,  importance,  and  supremacy;  bat  none 
the  less  is  he  bound  by  the  same  rules  of  care  and  precaution 
which  the  general  interests  of  society  has  found  it  necessary 
to  enforce  upon  every  one  of  its  members. 

Coming  to  conclusions  indicated  by  this  review  of  the  facts 
of  this  case,  I  am  obliged  to  pronounce  in  favor  of  the  libel- 
lants,  and  shall  sign  a  decree  sending  the  cause  to  a  master 
to  take  an  account  of  the  damage  sustained  by  them. 


The  case  having  been  carried  to  the  circuit  court  on  appeal. 
Bond,  C.  J.,  affirmed  the  decree  and  filed  (July  16,  1880,) 
the  following  opinion : 

Bond,  G.  3.  This  cause  having  been  argued  by  counsel, 
and  submitted  upon  an  agreed  statement  of  the  evidence 
taken  in  the  court  below,  and  upon  the  facts  stated  in  the 
opinion  of  the  district  court,  the  court  finds  the  facts  to  be, 
that  on  the  afternoon  of  the  first  day  of  July,  1879,  the  respond- 
ents were  about  to  launch  the  huU  of  the  propeller  Arbutus,  in 
the  harbor  of  Baltimore;  that  notice  of  the  intended  launch 
had  been  given  in  the  newspapers  by  the  local  reporters,  by 
which  the  public  were  informed  that  the  Arbutus,  a  propeller 
of  150  tons  burden,  would  be  launched  from  the  ship-yard  of 
the  rebpondents  at  4  o'clock  upon  the  afternoon  of  that  day. 
A  flag  was  put  up  to  show  the  location  of  the  ship-yard,  and 
to  indicate  what  was  about  to  be  done,  and  notice  was  given 
to  all  vessels  anchored  in  dangerous  proximity  to  seek  safer 
anchorage.  A  steam-tng  was  at  the  ship-yard  for  the  purpose 
of  towing  the  Arbutus  back  after  her  headway  was  gone. 

The  launch  did  not  take  place  until  6  o'clock.  At  that 
time  the  schooner  Bidie,  of  which  the  libellants  were  the 
owners,  was  beating  out  of  the  harbor,  and  just  as  she  crossed 
the  line  of  the  launch  went  into  stays. 
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The  men  of  the  ship-yard  hallooed  at  her,  and  the  steam-tug 
blew  its  whistle  as  a  warning,  bat  it  was  too  late  to  prevent 
the  collision.  And  the  court  finds  the  fact  to  be  that  there 
was  not  sufficient  caution  upon  the  part  of  respondents,  and 
that  the  collision  was  occasioned  by  their  negligence;  that 
when  a  ship-builder  is  about  to  launch  a  vessel,  and  shoot 
her  with  the  rapidity  of  a  cannon  ball  across  a  crowded  har- 
bor, as  that  is  an  extraordinary  and  unusual  proceeding,  he 
is  required  to  take  extraordinary  care,  and  exercise  the  high- 
est  caution,  to  prevent  damage  to  those  who  are  navigating 
that  harbor.  If  the  steam-tug,  in  this  instance,  had  been 
steaming  about  to  notify  sailing  vessels  not  to  cross  the  prob- 
able line  the  Arbutus  would  take  when  she  was  launched, 
there  would  have  been  no  likelihood  of  a  collision. 

The  court  finds  that  the  law,  as  applicable  to  the  facts 
proved,  is  that  when  a  collision  occurs  solely  by  the  fault  of 
a  party,  he  alone  must  bear  the  loss  and  be  responsible  for 
the  damages  which  occur.  A  decree  will  be  passed  in  ac- 
cordance herewith. 
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Yah  AuiBN  v.  Atchison,  Colorado  &  Paoifio  Railboad  Co. 
{OireuitOottH,  D.  Zama*.    August  SI,  1880.) 

L  Removal — "  Bnrr  «  *  ABisma  Undbr  the  CoNsirruTioN  ok  Laws 
ov  THE  Unitbd  States" — Aotof  Maboh  3, 1875,  i  2— CoMBTrruTioN, 
Abt.  3,  f  2.— A  case  arises,  "  under  the  constitution  or  laws  of  tlie 
United  States,"  whenever,  upon  the  whole  record,  there  is  a  contro- 
versy involving  the  construction  of  eiiher. 

Cohen*  V.  Virginia,  6  Wheat.  264. 

Jfoyvr  V.  Cooper,  6  Wail.  247. 

TmneuM  v.  Davi»,  100  U.  B.  27$. 

S.  Samb — Tbiai.  Tbbm. — Where  a  state  statute  did  not  fix  the  time  within 
which  the  pleadings  should  be  filed,  It  was  the  duty  of  the  state  court, 
upon  the  application  of  the  parties,  to  fix  a  time,  and,  having  done  so, 
the  cause  was  not  triable  until  issue  could  be  joined  in  pursuance  of 
the  court's  order. 

&  Bams— BosD— SuBETiBs.— A  fedml  court  wiU  not,  upon  motion  to 
remand,  enter  upon  inquiry  as  to  the  sufficiency  of  the  sureties  on  a 
bond,  conditioned  as  required  by  the  removal  act,  and  approved  by  the 
state  court. 

MeBride  Brot.,  for  plaintiff. 

W.  T.  S.  May  and  D.  Martin,  for  defendant. 

MoCbabt,  G.  J.  Motion  to  remand  to  state  court.  This 
is  a  proceeding  instituted  under  the  statute  of  Kansas  to 
condemn  land  for  railroad  parpose&  Laws  of  Kansas,  1879, 
p.  230. 

The  plaintiff's  land  was  taken  for  the  right  of  way  of  the 
defendant's  railroad,  and  his  damages  were  assessed  by  the 
county  commissioners  in  accordance  with  the  statute.  The 
plaintiff  appealed  to  the.  district  court,  where,  in  accordance 
with  the  practice  in  such  cases,  he  filed  a  petition  claiming 
a  larger  sum  as  damages  than  that  allowed  by  the  oommis* 
sioners. 

The  defendant,  answering  said  petition,  set  up  as  a  de- 
fence that  the  plaintiff  has  no  title  to  the  locu$  in  quo,  and  is 
therefore  entitled  to  no  damages. 

The  premises  consist  in  part  of  a  farm,  and  in  part  of 
town  lots,  in  the  town  of  Keman.  The  answer  avers  that 
the  farm  is  occupied  by  plaintiff  under  the  homestead  act  of 
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congress,  and  that  such  occupancy  does  not  constitute  own- 
ership. It  is  farther  qlleged  in  the  answer  that  the  Keman 
town  lots  are  held  by  the  plaintiff  under  the  provisions  of  the 
town-site  act  of  congress,  and  that  he  has  never  had  posses- 
sion, and  his  claim  under  said  act  of  congress  is  fraudulent 
and  void.  After  the  filing  of  this  answer,  upon  motion  of  de- 
fendant the  cause  was  removed  to  this  court  on  the  ground 
that  the  case  is  one  arising  under  the  said  acts  of  congress. 

Plaintiff  moves  to  remand,  because — First,  the  case  does 
not  arise  under  the  constitution  of  the  United  States,  the 
laws  of  congress,  or  a  treaty  of  the  United  States;  second, 
the  application  was  not  filed  in  time;  third,  no  sufficient 
bond  is  filed,  as  required  by  law. 

1.  That  the  record  presents  for  adjudication  a  federal  ques- 
tion, to-wit,  the  construction  of  the  homestead  and  town-site 
acts  of  congress  is  clear;  but,  inasmuch  as  the  question  of  the 
construction  of  these  acts  is  raised  by  the  answer,  the  question 
presents  itself  whether  the  case  is  one  aiising  under  them.  The 
removal  act  of  1875  (section  2,  act  of  March  3)  employs,  in 
defining  the  causes  that  may  be  removed,  substantially  the 
same  language  used  in  the  constitution  to  define  the  jurisdic- 
tion of  &&  federal  courts : 

"The  judicial  power  shall  extend  to  all  oases  in  law  and  in 
equity  arising  under  this  constitution,  the  laws  of  the  United 
States,  and  the  treaties  made,  or  which  shall  be  made,  under 
their  authority."     Const,  art.  3,  §  3. 

"Any  suit  of  a  civil  nature,  at  law  or  in  equity,  •  •  • 
arising  under  the  constitution  or  laws  of  the  United  States, 
w  treaties  made,  or  which  shall  be  made  under  their  author- 
ity. •  •  •  •  either  party  may  remove, "etc.  Section 
2,  act  of  March  3,  1875. 

It  is  manifest  that  the  words  "arising  under  the  constitution 
or  laws  of  the  United  States"  mean  the  same  thing  in  the 
act  of  ccmgress  and  in  the  constituticHial  provision.  These 
words  have  been  frequently  construed  by  the  supreme  court. 
Thus,  in  Cohens  v.  Virginia,  6  Wheat.  264,  it  is  said :  "A  case 
in  law  or  equity  consists  of  the  right  of  one  party,  as  well  as 
of  the  other,  and  may  truly  be  said  to  arise  under  the  consti- 
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tntion,  or  a  law  of  the  United  States,  wherever  its  correct 
decision  depends  on  the  construction  of  either."  And  "the 
rule  applies  with  eqnal  force  where  the  plaintiff  claims  a 
right,  and  where  the  defendant  claims  protection  by  vixtne  of 
one  or  the  other."  Id.  379.  Mayor  v.  Cooper,  6  Wall.  247, 
253.  In  TenMuee  y.  Davis,  100  U.  S.  267,  the  supreme  court 
say :  "Gases  arising  under  the  laws  of  the  United  States  are 
such  as  grow  out  of  the  legislation  of  congress,  whether  they 
constitute  the  right,  or  privilege,  or  claim,  or  protection,  or 
defence  at  the  party,  in  whole  or  in  part,  by  whom  they  are 
asserted."  Id.  264.  It  seems  to  be  settled  by  these  decisions 
that  a  case  arises  imder  the  constitution  or  laws  of  the  United 
States  whenever,  upon  the  whole  record,  there  is  a  controversy 
involving  the  construction  of  either. 

2.  Was  the  application  for  removal  made  in  time?  The 
statute  requires  that  the  removal  shall  be  applied  for  before 
or  at  the  term  at  which  said  cause  could  be  first  tried,  and 
before  the  trial  thereof.     18  St.  471. 

The  question  here  is  whether,  according  to  the  practice  in 
such  cases  under  the  law  of  Kansas,  the  case  was  triaible  at 
the  October  term,  1879.  The  appeal  bond  was  filed  on  the 
first  day  of  that  term,  and  the  case  was  then  docketed  for 
trial.  At  that  time  both  parties  applied  for  and  obtained 
leave  to  file  pleadings.  If  the  effect  of  the  order  to  file  plead- 
ings was  to  make  the  May  term,  1880,  the  trial  term,  then 
the  application  was  in  time.  It  is  held  by  the  supreme  court 
of  Kansas  that  it  is  the  better  practice,  in  oases  of  this  char- 
acter, for  the  appellant  to  file  a  petition  on  taking  his  appeal. 
R.  R.  Co.  V.  Orr,  8  Kan.  419.  It  was  in  accordance  with 
this  rule  that  the  state  court  ordered  that  the  plaintiff  have 
leave  to  file  his  petition  on  or  before  January  1,  1880,  and 
that  the  defendant  have  leave  to  file  its  answer  or  demurrer 
on  or  before  March  1,  1880,  and  that  plaintiff  reply  on  or 
before  April  1,1880.  See  transcript..  I  am  of  the  opinion 
that  the  effect,  of  this  order  was  to  make  the  May  term,  1880, 
the  term  ai,  which  the  case  could  first  be  tried.  The  appeal 
was  taken  by  filing  an  appeal  bond;  but  it  was  necessary, 
before  a  trial  eoTild  be  had,  that  an  issue  be  joined,  and  fox 
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that  pnrpoee  somethmg  in  the  nature  of  pleadings  was  neces- 
sary. Inasmuch  as  the  statnte  did  not  fix  the  time  within 
which  such  pleadings  shoald  be  filed,  it  was  the  daty  of  the 
court,  upon  the  application  of  the  parties,  to  fix  a  time,  and, 
having  done  so,  the  cause  was  not  triable  until  issue  could 
be  joined  in  pursuance  of  the  court's  order,  and  that  was  after 
the  October  term,  and  just  in  time  for  the  May  term. 

3.  There  appears  in  the  record  a  bond  conditioned  as 
required  by  the  removal  act,  and  approved  by  the  state  court. 
This  court  will  not,  upon  a  motion  to  remand,  enter  upon 
any  inquiry  as  to  the  sufficiency  of  the  sureties  on  said  bond. 
That  was  a  question  for  the  state  court. 

The  motion  to  remand  is  OTerruled. 


Umtted  States  v.  Thb  Mississippi  &  Bum  BrruB  Boom  Co. 

and  others. 

{Cireuit  Chwt,  D.  Minnetata.    ,  1880.) 

1.  HiBsiNiFFi  RincK— Loos— iHJtnuss.— The  use  of  theMiasiaslppi  river 

as  a  highway  to  run  logs  down  to  market  Is  a  right  common  to  all, 
but  there  is  no  immunity  to  individuals  for  injuries  committed  while 
using  such  right. 

2.  Bams — pAixe  of  St.  Abthont  —  Pubuc  Improtbmentb. — An  act 

authorizing  the  construction  of  an  apron  of  planked  timber  over  the 
crest  of  the  falls  of  St.  Anthony,  in  the  Mississippi  river«  under  the 
direction  of  the  secretary  of  war,  to  protect  the  rock  and  prevent  the 
washing  away  of  the  underlying  soft  sand-stone,  is  within  the  consti- 
tutional  jurisdiction  of  congress. 

8.  Navigable  River — Pcbho  Improvements— Injotwes—Ikjunctioh, 
Where  a  right  common  to  all  is  abused,  or  so  used  as  to  cause  dam- 
age, the  injured  party  must  seek  redress  by  an  action  at  law;  but  where 
congress  has  assumed  jurisdiction  of  a  river  in  the  interest  of  com- 
merce, the  equitable  arm  of  the  court  can  furnish  relief  against  any 
threatened  injury  to  any  improvements  made  under  its  authority. 

Application  by  plaintiff  for  preliminary  injunction. 
WiUiam  W.  BUUon,  U,  S.  Dist.  Att'y,  for  United  States. 
WilUam  Lochren  and  Jatnei  Smith,  Jr.,  for  defendants. 
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NeiiSon,  D.  J.  Suit  is  brought  by  the  government  against 
the  defendants  to  restrain  and  prohibit  them  from  running 
or  permitting  any  logs  to  be  run  over  the  falls  of  8t. 
Anthony,  or  from  setting  adrift,  from  the  boom  of  the  defend- 
ant company,  any  1(^,  which,  if  let  loose  and  not  guided  into 
the  channel  provided  by  the  government,  vonld  pass  over  said 
falls  and  seriously  impair,  if  not  destroy,  the  government 
structures  erected  at  that  point.  A  sluice-way  through  the 
public  works  bu^t  at  the  falls  of  St.  Anthony,  on  the  Mis- 
sippi  river,  ample  for  the  passage  of  logs  through  it  to  a  point 
on  the  river  below,  is  completed  according  to  the  plan  adopted 
by  the  officers  of  the  war  department  in  charge  thereof. 

This  sluice-way  was  necessary  to  secure  the  safety  of  the 
government  works  erected  to  presdrve  the  falls  and  facilitate 
the  transportation  of  logs.  An  apron  of  planked  timber  had 
been  coastruoted  over  the  crest  of  the  f^s  to  protect  the  rook, 
and  prevent  ihe  wasting  away  of  the  underlying  soft  sand- 
stone, when  it  was  ascertained  that  the  passage  of  logs  down 
through  the  rapids  and  over  the  apron,  following  the  current 
of  the  stream,  shattered,  displaced,  and  permanently  destroyed 
sections  of  the  wood-work  of  which  the  apron  is  built. 

On  March  3,  1879,  congress,  in  the  river  and  harbor  bill, 
appropriated  $10,000  to  build  a  sluice-way  through  the  works 
which  secured  the  safe  water  carriage  of  1<^8  to  a  point  below 
the  falls  without  injury  to  the  works  previously  erected. 
l!here  are  no  means  provided  by  the  government  to  direct 
loose  logs  floating  down  the  river  from  above  into  the  mouth 
of  the  sluice-way,  and  the  natural  current  of  the  river  would 
carry  them  through  the  rapids  and  over  the  apron. 

The  defendant  boom  company  is  a  corporation  created  by 
tlie  act  of  the  legislature  of  the  state  of  Minnesota,  and  has 
eonstrncted  its  booms  above  the  head  of  Nicollet  island,  lying 
in  the  Mississippi  river  one-half  mile  or  more  above  the  gov- 
ernment sluice-way,  and  by  its  charter  is  authorized  to  col- 
lect and  control,  for  the  distance  of  20  miles  above  the  falls 
of  Si'  Anthony,  all  logs  coming  down  the  liver,  and  to  assort 
them,  ttnd,  on  request  of  the  owners,  turn  them  out  of  its 
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booms,  bat  has  no  control  of  the  logs  for  the  distanoe  of  one- 
eighth  of  a  mile  above  the  sluice-way. 

All  logs,  or  nearly  so,  turned  out  of  the  boom,  unless 
guided  to  the  sluice-way,  go  over  the  apron,  injuring  it  as 
stated.  The  proper  officer  of  the  government  has  authorized 
this  suit,  at  the  request  of  the  engineers  in  charge,  and  has 
made  the  boom  company,  John  S.  Prince,  and  Horatio  Hool. 
ton  parties  defendant.  The  last  named  are  owners  of  logs 
in  the  boom,  who,  it  is  alleged  in  the  bill,  have  requested  the 
boom  company  to  turn  their  logs  loose,  and  take  no  steps  to 
guide  them  to  the  sluiee-way,  but  permit  them  to  pass  over 
the  apron,  to  the  serious  injury  of  the  work.  A  motion  is 
made,  on  bill  of  complaint  and  affidavit,  for  an  injunction. 
The  boom  company  present's  an  answer  admitting  in  part  the 
allegations  of  the  bill,  but  denies  that  the  passage  of  logs,  in 
the  present  stage  of  water,  would  injure  the  government 
works,  and  charges  that  the  sluice-way  is  not  built  through 
the  works,  and  is  not  suitable  or  sufficient  for  any  practical 
use  as  at  present  constructed.  John  8.  Prince,  one  of  the 
defendants,  also  admits  most  of  these  allegations  by  an 
affidavit  read,  and  charges,  inter  alia,  that  the  appropriations 
were  made,  used,  and  expended  to  preserve  the  water-power 
at  the  falls  owned  by  private  parties,  and  for  their  benefit; 
and  that  the  averments  in  the  bill  that  the  works  constructed 
by  the  United  States  are  for  the  improvement  of  the  naviga- 
tion of  the  Mississippi  river,  or  tend  to  protect  or  preserve 
the  same,  are  untrue;- and  that  the  government  works  are 
an  obstruction  to  the  free  navigation  of  the  nver.  He  also 
states  that  the  sluice-way  is  inadequate,  and  not  sufficient  for 
the  purpose  designed. 

Such  are,  in  substance,  the  matters  set  up  by  the  defendants 
in  opposition  to  the  relief  asked  for. 

.  The  Mississippi  river,  for  a  long  distanoe  above  the  falls 
of  St.  Anthony,  is  chiefly  valuable  as  an  outlet  to  market  for 
logs  and  lumber.  This  branch  of -commerce  has  been  devel- 
oped and  fostered  by  the  state  of  Minnesota,  and  is  a  source 
of  great  wealth.    The  use  of  the  river  as  a  highway  for  such 
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purposes  is  a'  right  common  to  sJL'  subject  to  h6  regulated  and 
controlled  by  the  federal  goTemment ;  or,  in  absenee  of  any 
such  regulation,  by  the  states,  ^here  portions  of  the  riyer  lie 
wholly  Vrithin  their  boundaries.  This  common  right,  how- 
ever, to  ran  logs  down  a  river  gives  no  immunity  to  individ- 
uals for  injuries  committed  while  using  it. 

The  government  of  the  United  States,  in  the  interest  of  this 
commercial  enterprise,  inaugurated  a  system  of  public  im- 
provements at  the  falls  of  St.  Anthony,  and  annual  appro- 
priations are  made  in  the  river  and  harbor  bill  by  congress, 
and  expended  under  the  direction  of  the  secretary  of  war. 
The  mode  of  improvement  is  confided  to  the  discretion  of  that 
officer,  and  whatever  system  is  adopted  in  fortherance  of  the 
object  designated  is  done  under  the  anthority  of  congress. 
The  plan  suggested  by  the  engineering  officers  in  charge  was 
regarded  suitable  for  the  preservation  of  the  falls  of  St. 
Anthony,  for  which  the  appropriation  was  made,  and  to  facil-' 
itate  the  passage  of  logs  from  above  the  falls  to  the  river 
below. 

These  improvements  were  made  to  protect  this  branch  of 
commerce,  which,  in  the  opinion  of  congress,  required  the  pres- 
ervation of  the  falls,  and  whether  the  expenditure  of  money 
appropriated  is  judicious,  or  whether  the  improvements  have 
proved  a  benefit  to  private  persons,  is  of  no  importance. 

The  only  questions  involved  in  this  litigation  are — First,' 
were  the  structures  lawfully  erected  ?  The  authority  to  make 
these  improvements  cannot  be  doubtful.  The  general  control, 
protection,  and  improvement  of  the  navigable  rivers  of  the 
United  States,  in  the  interest  of  commerce,  are  within  the 
constitutiontal  jurisdiction  of  congress.  Second,  ard  the  im- 
provements threatened  with  injury  or  destruction  ?  It  is  sub- 
stantially conceded  that  the  acts  complained  of,  if  continued, 
will  break  up  and  destroy  the  apron  erected  over  the  falls, 
and  the  danger  apprehended  is  of  a  character  which,  to  guard 
against,  would  require  the  expenditure  of  a  large  sum  of 
money.  Such  interference  with  the  control  assumed  by  the 
federal  government  over  this  locality  cannot  be  permitted, 
and  the  parties  threatening  the  safety  of  the  public  structures 
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will  be  restrained,  at  least,  until  a  final  hearing,  wben  all 
the  facts  will  be  before  the  oourt,  and  the  rights  of  all  parties 
be  fully  considered  and  adjusted. 

It  is  true  that  ordinarily,  where  a  right  common  to  all  ia 
abused,  or  so  used  as  to  cause  damage,  the  injured  party 
must  seek  redress  by  an  action  at  law ;  but  where  congress 
has  assumed  jurisdiction  of  a  river  in  the  interest  of  com- 
merce, I  think  it  not  doubtful  that  the  equitable  arm  of  the 
oourt  can  furnish  relief  against  any  threatened  injury  to  any 
improvements  made  under  its  authority.  It  would  tmdonbtedly 
be  proper,  and  perhaps  advisable,  for  the  government  to  ex* 
tend  its  improvements  in  aid  of  this  branch  of  commefce,  and 
adopt  a  more  perfect  s3rBtem  by  erecting  suitable  stmotures  to 
obviate  all  difficulties  in  the  way  of  a  free  and  unrestricted 
water  carriage  of  logs  at  this  point;  but  that  a  more  oompre< 
hensive  system  has  not  been  adopted,  is  no  answer  to  the 
claim  that  improvements  already  made  should  be  protected. 

Unless  the  boom  company,  or  the  owners  of  logs,  provide 
means  to  prevent  their  passage  over  the  apron  when  let  loose, 
or  guide  them  in  the  sluice-way,  if  they  are  designed  to  be 
transported  below  the  falls,  an  injunction  will  issue,  and  it  is 
BO  ordered.  See  Blackbird  Marsh  Co.  2  Pet.  245 ;  Oilman  v. 
Philadelphia,  8  Wall.  713;  VniUd  States  ▼.  Dviuth,  1  Dillon 
469,  and  authorities;  Pound  v.  Turek,  95  U.  B.  469;  Heerman 
T.  Betf  Slough  Mantff'g  Co.  1  Fbd.  Bbp.  145. 


BiBNABO  and  others  r.  Eabt  and  oChera. 

{OiTWitt  Court,  D.  MamuAiMm.    Angost  14. 1880.) 

I  Writ  of  Ehtry— MBasB  Pbofits.— Where  judgment  has  b«enrecoT> 
ered  under  a  wnt  of  entry,  the  demandants  are  entitled  to  mune  prof- 
its from  the  date  of  the  tenant'!  entry,  where  it  had  bean  ezpresel/ 
stipulated  that  the  transfer  of  the  property  should  not  prejudioe  or 
Impair  the  right  of  the  demandants  in  and  to  the  title  and  poBsessioa 
of  the  property,  and  the  tenants  claimed  title  adveiae  to  the  demaod. 
•nts  from  the  date  of  their  entiy. 
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John  C.  Oray,  Jr.,  John  C.  Ropes  and  WiUiam  Caleb  Loring, 
for  demandants. 

Thornton  K.  Lothrop  and  WUliam  S.  Hall,  for  tenants. 
NbiiSon,  D.  J.  This  is  a  writ  of  entry  by  the  assignees  in 
bankruptcy  of  the  Boston,  Hartford  &  Erie  Bailroad  Com- 
pany, against  the  trustees,  under  a  mortgage  known  as  the 
Berdell  mortgt^e,  on  the  road  of  the  company,  to  secure 
land  not  included  in  the  mortgage.  The  tenants  pleaded  nid 
diueitin.  Judgment  has  been  rendered  for  the  demandants 
for  the  parcel  of  land  in  Boston  known  as  French's  wharf, 
described  in  the  first  count  of  the  writ,  and  for  the  tenants 
on  all  the  other  counts.  The  case  waa  then  referred  to  an 
assessor  to  determine  the .  mesne  profits  due  to  the  demand- 
ants for  the  detention  of  French's  wharf.  The  assessor  has 
made  his  report,  and  has  found  that  the  mesne  profits  from 
August  17,  1871,  the  time  when  the  tenants  entered  into  pos- 
session, to  March  15,  1873,  the  date  of  the  writ,  were  $18,> 
413.50,  and  that  the  mesne  profits  since  the  date  of  the  writ 
were  $25,283.61;  That  the  demandants  are  entitled  to  the 
latter  sum  is  not  denied.  The  only  question  now  before  the 
court  is  whether  they  are  entitled  to  the  former  sum — that  is, 
the  mesne  profits  which  accrued  after  the  tenants'  entry,  and 
before  the  bringing  of  this  action. 

On  July  20, 1870,  a  bill  in  equity  was  filed  in  the  supreme 
judicial  court  of  Massachusetts  to  foreclose  the  Berdell  mort- 
gage; and  on  August  20,  1870,  receivers  were  appointed  in 
that  suit,  who  took  possession  of  all  the  property  of  the  com- 
pany, whether  covered  by  the  mortgage,  or  not  including 
French's  wharf.    During  the  pendency  of  the  foreclosure  suit 
the  railroad  company,  upon  a  petition  filed  October  20, 1870, 
was  adjudged  bankrupt  by  the  United  States  district  court  for 
this  district.    On  May  7,  1871,  the  state  court  passed  a  de- 
cree that  the  mortgage  should  be  foreclosed,  and  that  the 
receivers  should  deliver  into  the  possession  and  control  of  the 
tenants,  as  trustees  under  the  mortgage,  all  the  property  in 
their  hands  and  possession,  or  under  their  management  and 
control.    On  the  seventeenth  of  August,  1871,  the  receivers 
delivered,  and  the  tenants  entered  into  possession,  under  the 


Digitized  by 


Google 


'554  rSDEBAL  BBPOBTBB. 

.decree.  The  assessor  reports  that  French's  wharf  adjoina 
the  location  of  the  railroad,  and  was  oocnpied  by  the  tenants 
from  August  17,  1871,  until  after  the  date  of  the  writ,  as  a 
part  of  their  railroad  terminus  in  Soston.  The  demandants 
were  not  made  parties  to  the  foreclosure  suit,  but  at  the  time 
of  the  transfer  of  the  property  from  the  receivers  to  the  ten- 
ants the  latter  signed,  under  seal,  and  delivered  to  the  de- 
mandants, paper  "E,"  which  is  as  follows: 

"Whereas,  the  undersigned  have  been  appointed  trustees  of 
the  Berdell  mortgage  of  the  Boston,  Hartford  &  Erie  Railroad 
Company;  and,  whereas,  certain  persons  have  been  or  may 
hereafter  be  appointed  assignees  in  bankruptcy  of  said  com- 
pany ;  and,  whereas,  it  is  deemed  for  the  interest  of  all  the  cred- 
itors of  said  corporation  that  the  property  of  said  corporation 
heretofore  placed  in  the  hands  of  receivers  appointed  by  the 
courts  of  Massachusetts,  (Connecticut,  and  Rhode  Island  should 
be  transferred  to  said  trustees ;  and,  whereas,  said  assignees 
forbear  to  oppose  said  transfer  of  said  entire  property  to  said 
trustees,  and  in  consideration  thereof,  and  for  divers  other 
good  and  valuable  considerations,  in  thereto  moving,  we,  the 
undersigned,  in  our  said  capacity,  stipulate  and  agree  that 
tfaj9  decrees  in  any  of  said  courts,  heretofore  or  hereafter 
made,  transferring  said  property  to  us,  as  aforesaid,  shall 
not  prejudice  or  impair  the  right  of  said  assignees  in  bank- 
ruptcy in  and  to  the  title  or  possession  of  any  of  said  prop- 
erty. 

"Witness  our  hands  and  seals  this  twelfth  day  of  August,  A. 
D.  1871." 

The  demandants  accepted  the  paper,  and  forebore  to  nsake 
any  opposition  to  the  decrees,  or  to  the  transfer  of  the  prop- 
erty to  the  tenants.  The  assessor  reports  as  follows :  "I  find 
that,  the  tenants  claimed  title  from  the  date  of  the  entry, 
August  17,  1871 ;  that  the  demandants  wished  the  tenants  to 
take  possession,  and  were  understood  by  the  tenants  to  assent 
to  their  doing  so,  subject  to  whatever  was  reserved  by  said 
agreement  'E;'  and  that  the  demandants  assented  to  the 
terms  of  said  agreement  'E.'  I  do  not  find  one  way  or  the 
other  as  to  the  existence  of  a  license  apart  from  the  following 
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ruling;  but  1  rale,  as  a  matter  of  law,  that  said  agreement  <EV 
does  impart  an  assent  of  the  demandants  to  the  tenants 
taking  poBBessiou  of- the  premises,  and  that  the  agreement  of 
the  tenants  that  the  <  decrees '  shall  not  prejudice  the  de- 
mandants' '  rights  to  the  possession '  does  not  so  far  qualify 
the  demandants'  assent  as  to  leave  the  tenants  liable  as  tort- 
feasors. I  therefore  rule  that  the  demandants  cannot  re- 
eorer  mesne  profits  prior  to  the  date  of  the  writ."  To  this 
ruling  the  demandants  except. 

The  argument  of  the  tenants  in  support  of  this  ruling  is 
that,  to  entitle  the  denuuidants  to  recover  mesne  profits,  the 
possession  of  the  tenants  must  be  shown  to  have  been  a  tor- 
tioQS  possession;  that  agreement  "E"  imparts  a  license  on  the 
part  of  the  demandants  that  the  tenants  might  enter  and 
occupy;  that  having  entered  and  occupied  by  the  license  of 
the  demandants  their  acts  were  not  wrongful,  and  had  not 'the 
elements  of  tort;  and  that  their  plea  of  niii  ditaeisin  is  oonclu- 
sive  as  to  their  tortious  possession  at  the  date  of  the  writ,  but 
not  before.  The  objection  to  this  reasoning  is  twofold: 
Fwft.  The  f^eement  provides  in  express  terms  that  the  trans- 
fer of  the  property  to  the  tenants  shall  not  prejudice  or  impair 
the  right  of  the  demandants  in  and  to  the  title  and  possession 
of  the  property.  This  reservation  most  include  what  is  inci- 
dent to  the  title  and  possession :  the  right  to  the  use  and  prof- 
its of  the  premises.  Second.  The  assessor  finds  that  the  ten- 
ants claimed  title  adverse  to  the  demandants  from  the  date  of 
their  entry.  This  finding  excludes  the  idea  that  the  tenants 
Tere  in  poBsession  by  license  of  the  demandants,  or  in  subor- 
dination to  their  title,  and  must  be  construed  as  a  finding  that 
the  possession  of  the  tenants  frcm  their  first  entry  was  ad- 
Terse  to  the '  demandants,  and  was  a  disseisin.  It  thus  ap^ 
pears  that  the  disseisin  of  the  tenants  continued  from  the 
time  of  their  entry  until  after  the  date  of  the  writ.  This  being 
to,  the  conclusion  is  that  the  demandants  are  entitled  to  re- 
eorer  the  mesne  profits  from  the  date  of  the  tenants'  entry. 

The  judgment  of  the  court  is :  Demandants'  exeeptiont  stU' 
tnned,  and  the  demandanta  to  have  judgment  for  menu  profita 
from  Augiut  17,  1871,  a*  found  hy  the  asse$»or.  ' 
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Tn  re  Hikcklet,  Receiyer,  etc. 
(Oireuit  Oowrt,  8.  D.  tUinoU.    July  21,  I88a) 

L    BbOEIVSB — OOMPKNBATION — JuBISDICTIOIf — RKS    ADJCDICATA — StATK 

AND  Federai.  Coubtb. — A.  was  appointed  a  receiver  of  a  railroad : 
first,  under  a  suit  Instituted  by  the  stockholders;  and,  second,  under 
a  suit  brought  by  the  bond  holders  of  a  railroad  company  in  a  state 
court.  The  bond  holders'  suit  was  subsequently  removed  to  the  fed- 
eral court,  where  certain  questions  connected  with  the  compensation 
of  the  receiver  were  referred  to  a  special  master,  who  found  a  balance 
due  from  the  receiver,  which  he  was  ordered  to  pay.  Upon  appeal 
this  order  was  aSSrmed  by  the  United  States  supreme  court.  There- 
upon the  stockholders'  suit,  which  had  been  stricken  from  the  docket 
of  the  state  court,  was  re-instated,  and  the  question  of  the  compensa- 
tion of  the  receiver  referred  to  a  master  by  the  state  court,  who  found 
a  large  amount  due  to  the  receiver  for  compensation  and  necessary  ex- 
penditures. The  bond  holders  took  no  part,  however,  in  these  pro- 
ceedings in  the  state  court.  Bdd,  under  the  circumstances  of  this 
case,  that,  where  the  receiver  had  paid  into  the  federal  court  the 
amount  decreed  as  dae  from  him  in  the  bond  holdets'  eait,  he  coald 
not,  upon  petition  to  the  federal  court,  have  such  amount  appropri- 
ated in  part  payment  of  what  had  been  found  due  to  him  In  the  stock- 
holders' suit  by  the  state  court. 

A.  Biddle  Roberts,  for  bondbolders. 

Higgim,  Furber  db  Coihion,  for  EUnkley. 

Dbuhuond,  G.  J.  The  petitioner  was  app<nnted  receirer 
of  the  railroad,  and  took  possession  of  it  under  the  order  of 
the  circuit  court  of  McLean  county,  in  the  case  of  Kelly,  in 
December,  1878,  in  a  suit  brought  by  the  stockholders  of  the 
railroad  company.  In  June,  1875,  certain  bond  holders  of  the 
railroad  company  filed  a  bill  in  the  circuit  court  of  McLean 
county,  asking  for  a  foreclosure  of  a  trust  deed  which  had 
been  given  to  secure  the  bonds.  This  was  a  suit' independent 
of  the  Kelly  suit.  At  the  same  time,  the  trustees  named  in 
the  said  deed  of  trust  became  parties  to  the  suit  brought  by 
the  bond  holders,  and  on  August  11,  1875,  the  petitioner  was 
directed  to  transfer,  and  did  transfer,  aU  the  property  in  his 
possession  to  the  trustees. 

It  would  appear  that,  between  the  date  of  the  biU  filed  by 
the  bond  holders  and  the  time  of  this  order  for  the  transfer. 


Digitized  by 


Google 


m  BE  HINCKI^ET.  557. 

the  receivership  had  been  extended  oyer  from  the  sait  by  the 
Btockholders  to  that  of  the  bond  holders,  and  he  became  thereby 
receiver  in  both  suits.  On  December  13, 1875;  the  bond  hold- 
era'  suit  was  removed  to  this  court,  leaving  the  Keliy  Case  in  the 
circuit  court  of  McLean  county.  After  this  had  taken  place, 
the  ciioait  comet  of  the  Unit^  States  referred  to  a  special 
nukster  certain  qnestions.  connected  with  the  compensation, 
of  the  receiver,  and  the  amount  that  was  due  from  him ;  and 
the  master  made  a  report  to  the  court,  finding  a  balance  due 
itom  the  receiver,  which  he  was  ordered  to  pay.  From  this 
order  Hinckley  appealed  to  the  supreme  court  of  the  United 
States,  and  that  court  affirmed  the  order  of  the  circuit  court. 
100  U.  8. 153. 

In  the  meantime  the  case  of  Keiiy  in  the  state  court  had 
been  striken  from  the  docket,  but  was  re-instated  af^er  the 
affirmance  of  the  decree  of  this  court  by  the  supreme  court 
of  the  United  Statra.  Of  course,  when  the  case  of  the  bond 
holders  was  transferred  from  the  state  to  the  federal  court, 
all  of  the  property  of  the  railroad  company  was  administered 
in  and  became  subject  to  the  order  of  the  latter  court.  After 
the  ease  of  KeUy  had  been  re-instated  in  the  circuit  court  of 
UcLean  county,  the  accounts  of  Hinckley^  with  the  question 
of  the  compensation  to  be  allowed  for  his  services,  was  referred 
to  a  Bpecial  master,  who  reported  to  the  state  court,  finding 
$84,535.80  due  to  the  receiver  for  his  services,  and  $1,000 
for  money  necessarily  paid  out  by  him  in  the  business 
of  the  receivership,  which  report  was  afterwards  con- 
finned  by  the  state  court.  Neither  the  bond  holders,  nor  the 
traBtees,  nor  any  of  their  counsel  took  any  part  in  these  pro- 
ceedings in  the  KeUy  Case  touching  the  compensation  of  the 
receiver,  before  the  state  court,  or  before  the  special  master 
to  whom  the  matter  had  been  referred. 

It  is  upon  this  state  of  facts  that  the  petitioner  now  applies 
to  this  court,  he  haviiig  paid  into  court  the  amount  decreed 
by  this  court  as  due  from  him;  that  this  sum  shall  be  appro- 
priated in  part  payment  of  what  has  been  found  due  to  him 
l>;  the  state  court,  and  the  question  is  whether  he  is  entitled 
to  the  order  of  this  court  for  that  purpose.    I  am  clearly  of 
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opinion  that  he  is  not.  The  parties  in  this  court  who  had  an 
interest  in  the  property  are  not  boand  by  the  action  of  the 
state  conrt  in  allowing  this  compensation  to  the  receiver.  In 
fact,  the  compensation  which  was  due  to  the  receiver  for  the 
services  that  he  had  performed  ciune  np  as  a  question  before 
the  master  appointed  by  this  court,  and  the  master  made  him 
a  certain  allowance  for  his  services,  which  was  sanctioned  by 
this  court  in  the  order  made,  from  which  he  took  an  appeal 
to  the  supreme  court  of  the  United  States.  He  took  posses- 
sion of  the  property  in  December,  187S,  and  turned  it  oyer 
to  the  trustees  on  August  12,  1876. 

'  The  master  of  this  court  allowed  him  $10,000  for  his  serv- 
ices as  receiver,  and  after  the  property  has  come  into  this 
court,  and  after  this  court  has  passed  upon  the  compensa- 
tion which  should  be  allowed  him,  and  that  whole  question 
has  been  determined,  to  allow  him  to  go  to  the  state  ooui*t, 
re-instate  the  case  of  KeUy,  and  ask  for  and  obtain  the  action 
of  the  state  court  as  to  his  compensation,  and  then  come  into 
this  court  and  request  it  to  treat  this  as  res  adjudicata  and 
binding  in  this  court,  under  the  ciroumstanees,  would  cer- 
tainly be  carrying  the  principle  further  than  any  precedent 
that  I  ever  heard  of  would  sanction.  The  object  has  been  so 
o'bviously  for  the  purpose  of  obtaining  money  from  this  court 
which  he  has  once  reluotantly  and  under  compulsion  paid 
under  its  order,  that  I  cannot  do  otherwise  than  dismiss  the 
petition. 


Gbane,  Bbbed  &  BsEED  V.  Thb  Cmr  Ins.  Co. 

{Cireuit  Court,  8.  D.  Ohio.    ,  1880.) 

1.  FntE  Ihburancb — Oontbaots — Constbcotion.  —  Contracts  of  insur- 
ance are  to  be  construed  as  other  contracts.  All  parts  of  the  contract 
are  to  be  tnken  together;  they  are  to  be  liberally  eonstrned,  and  such 
meaning  to  be  given  to  them  as  will  carry  out  and  effectuate  to  the 
fullest  extent  the  intention  of  the  parties,  and  no  portion  of  it  will 
receive  such  a  construction  as  wiU  tend  to  defeat  the  obvious  general 
purpose  of  the  parties  entering  into  the  contract. 
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1  Same^^Sjuce— SiiicB.— A  policy  of  insurance  provided  tbst  tbe  asme 
should  be  void  "  if  the.  aboTe-mentioned  premises  shall  be  occupied 
or  used  so  as  to  increase  the  risk;  ••  *  *  or  If  the  risk  be  in- 
creased by  erectiob  of  or  occupation  of  neighboring  buildings;  or  if 
by  any  means  whatever  within  the  control  of  the  assured,  without 
the  consent  of  the  company  indorsed  hereon."  Held,  that  the  terms 
"  increase  the  risk,"  must  be  construed  as  meaning  an  essential  in- 
crease of  the  risk. 

8.  Sxjte — Baxe — Bamb. — Sucb  policy  also  provided  that  "  the  insured  haa 
permission  to  make  alterations  and  repairs  incidental  to  tbe  busi- 
ness." Held,  that  this  clause  must  be  understood  as  embraoiog  such 
alterations  in  relation  to  the  carrying  on  of  the  budincss  of  the  in- 
sured as  would  not  essential.y  and  materially  increase  the  liability  of 
the  property  to  be  destroyed  by  Are.  ' 

4.  A.OBNCT — NorriCB. — ^After  such  poli^  had  been  Isauod  and  dellveced 
by  the  regular  agent  of  the  company,  the  company  was  not  cnnrgea- 
ble  with  knowledge  subsequently  acquired  by  the  insurance  agent 
who  placed  the  insurance  in  the  company. 

EoatUy,  Johnson  ds  Colston,  for  plaintiffs. 

MouUon,  Johnson  dt  Levy,  for  defendant. 

SwiMO,  D.  J.,  (charging  jury.)  This  action  is  brought  by 
tbe  plaintiffs  to  reoover  the  sum  of  $.794<40  upon  a  policy  of 
insuranoe  issued  by  defendant  to  the  plaintiffs  on  the  ninth 
day  of  November,  A.  D.  1879,  insuring  plaintiffs  against  loss 
by  fire  upon  a  two-story  brick  house  used  by  them  as  a  man- 
n&otory  of  packing  boxes,  burial  cases,  etc.,  in  Cincinnati, 
Ohio.  The  plaintiffs  aver  substantially  the  payment  of  the 
premium,  the  issuing  of  the  policy  of  insurance,  and  damage 
by  fire  to  the  property  to  the  amount  of  1794.40;  that  due 
notice  and  proof  of  loss  Trere  made ;  and  that  plaintiffs  have 
kept  and  performed  all  their  conditions  of  said  policy,  tkO/i 
pray  judgment  for  $794.40. 

The  defendant  answers,  substantially,  that  after  the  mak- 
ing and  delivery  of  the  policy  it  became  mtll  and  void,  be- 
'  cause  by  the  terms  of  the  policy  it  is  provided  that  if  the 
premises  therein  described  shall  be  occupied  or  used  so  as  to 
increase  the  risk,  or  if  the  risk  be  increased  by  any  means 
whatever,  within  the  control  of  tbe  assured,  without  the  con- 
sent of  the  company  indorsed  upon  said  poUoy,  it  should  be 
void;  that  without  the  consent  of  the  company  so  indorsed 
the  pluntiff  did  increase  the  risk  bty  the  sinking  of  an  artesian 
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well  on  said  premises,  in  the  sinking  of  -which  a  vein  of  gas 
was  struck,  which,  coming  in  contact  with  a  gas  jet  near  by, 
caused  an  explosion,  and  set  fire  to  the  building;  that  in  the 
sinking  of  said  well  plaintiffs  were  engaged  in  an  unusual 
and  extraordinary  undertaking,  not  customary  or  necessary 
to  the  business  they  were  carrying  on,  and  materially  in- 
creased the  risk  and  hazard  of  fire,  iu  violation  of  the  policy, 
and  by  which  the  policy  became  void.  By  reason  whereof 
they  deny  liability  upon  said  policy. 

The  plaintiffs,  by  reply,  deny  generally  the  allegations  of 
the  answer,  and  allege  that  by  the  terms  of  the  policy  they 
had  a  right  to  make  alterations  and  repairs  incident  to  their 
business,  which  was  that  of  manufacturers  of  undertakers' 
goods,  heating  apparatus,  etc.,  and  that  the  sinking  of  said 
artesian  well  was  an  alteration  incident  to  said  business, 
within  the  meaning  of  said  policy.  And,  further,  that  the 
agent  of  the  insurance  company  had  full  knowledge  that  the 

!  plaintiffs   were   boring  said  well,  and  made  no  objections 

thereto ;  and  that  the  statement  in  the  proof  of  loss  that  the 

j  well  had  reached  267  feet  is  not  correct,  but  it  should  be 

1  280. 

Three  issues  are  presented  by  these  pleadings.  The  first 
is  raised  by  the  answer  of  the  defendant,  and  is  substantially 
that  the  plaintiffs,  without  the  consent  of  the  defendant 
indorsed  upon  the  policy,  increased  the  risk  by  sinking  an 
artesian  well  upon  the  premises  insured,  and  that  by  the 
sinking  of  the  well  gas  was  struck,  which,  coming  in  contact 
with  a  gas  jet,  caused  the  burning  of  the  building  insured. 

The  second  is  that  the  sinking  of  the  well  was  embraced  in 
the  clause  of  the  policy  permitting  alterations  incident  to 
the  business;  and  the  third  is  that  the  agent  of  the  defendant 
had  notice  of  the  sinking  of  the  well  while  the  work  was  pro- ' 
gressing,  and  made  no  objection  thereto. 
'  It  may  be  said  generally  that  contracts  of  insurance  are  ta 
be  construed  as  other  contracts.  And  among  the  most  im- 
portant rules  for  their  construction  is,  that  all  parts  of  the 
contract  are  to  be  taken  together ;  and  they  shall  be  liberally 
construed;    and  that  such  meaning  shall  be  given  to  them. 
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as  will  oarrr  oat  and  effectuate  to  the  fullest  extent  the  inten- 
tion of  the  parties,  and  that  no  portion  of  it  will  receive  sacb 
a  construction  as  will  tend  to  defeat  the  obvious  general  pur- 
pose of  the  parties  entering  into  the  contract.    Applying 
these  general  prindples  to  t&e  construction  of  this  contract 
generally,  and  to  the  particular  clauses  brought  especially  to 
our  notice  by  the  pleading,  we  may  say  the  general  object 
and  purpose  of  this  contract  was  to  secure  the  plaintiffs 
against  loss  by  fire  upon  a  certain-described  property,  then 
in  use  for  particular  purposes  described  in  the  policy,  and 
that  this  insurance  was  effected  by  tbie  insurance  company 
upon  said  property  upon  the  condition  that  tire  property  and 
its  ase  should  not  be  essentially  and  materially  changed;  and 
applying  the  rules  to  the  particular  clause  pleaded  by  the 
defendant,  the  language  of  which  is :.  "If  the  above-mentioned 
premises  shall  be  occupied  or  used  so  as  to  increase  the  risk; 
*  *  *  or  if  the  risk  be  increased  by  erection  of  or  occupation 
of  neighboring  buildings ;  or  if  by  any  means  whatever  within 
the  control  of  the  assured,  without  the  consent  of  the  company 
indorsed  hereon." 

If  we  give  this  clause  its  literal  and  restricted  meaning, 
any  use  whatever  of  the  premises  by  the  defendant,  by  which 
the  liability  to  fire  was  increased  to  any  extent,'  would  avoid 
the  policy ;  but  this  would  not  be  in  accordance  with  the  rules 
of  construction  we  have  laid  down,  and  it  could  not  be  said 
that  such  was  the  sense  in  which  the  parties  understood  and 
used  them  at  the  time  oi  the  execution  of  the  contract.     We 
think,  therefore,  that  the  terms  "increase  the  risk"  must  be 
construed  as  meaning  an  essential  increase  of  the  risk,  and 
80  applying  the  same  rules  of  construction  to  the  clause  of  the 
policy  relied  upon  by  the  plaintiffs,  to-wit :    !'The  insured  has 
permission  to  make  alterations  and  repairs  incidental  to  the 
business."     If  we  give  this  clause  its  literal  meaning  it  would 
be  extended  to  embrace  all  aUerations  which  the  parties  might 
desire  to  make  connected  with  the  carrying  on  of  the  business, 
although  it  might  increase,  to  an  unlimited  extent,  the  liabil- 
ity of  the  premises  to  be  destroyed  by  fire;  but  such  a  con- 
struction would  not  be  in  accordance  with  the  rules  already 
v.3,no.l0— 36 
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alluded  to,  and  certainly  could  not  hare  been  the  sense  in 
-which  the  parties  understood  them  at  the  time.  I  think, 
therefore,  that  this  clause  must  be  understood  as  embracing 
such  alterations  in  relation  to  the  carrying  on  the  business  of 
the  plaintiffs  as  vould  not  essentially  and  materially  increase 
the  liability  of  the  property  to  be  destroyed  by  fire. 

If  the  jury  find  from  the  evidence  that  the  sinking  of  the 
well  was  without  the  consent  of  the  company,  and  materially 
and  essentially  increased  the  liability  of  the  property  in> 
sured  to  be  burned,  the  policy  would  be  avoided,  and  the 
defendant  will  be  entitled  to  your  verdict.  But  if  the  sink> 
ing  of  the  well  did  not  materially  and  essentially  increase 
the  liability  of  the  property  to  be  burned,  it  would  not  avoid 
the  policy,  although  its  effect  may  have  been  to  render  it  in 
some  degree  more  liable  to  be  burned  than  it  otherwise  would 
have  been. 

If  you  find  from  the  evidence  that,  in  the  business  in  which 
these  premises  were  used,  a  well  would  be  beneficial,  and  such 
well  as  the  plaintiff's  sunk  had,  prior  to  and  at  the  date  of  the 
policy,  been  sunk  and  in  common  use  by  establishments  of  the 
general  character  of  the  plaintiffs,  and  the  sinking  of  such 
well  did  not  essentially  and  materially  increase  the  liability 
of  the  premises  to  be  burned,  the  plaintiffs  had  the  right  to 
sink  the  well,  and  the  sinking  thereof  would  not  avoid  the 
policy. 

Upon  the  question  raised  by  the  reply,  that  the  agent  of  the 
company,  having  knowledge  of  the  digging  of  the  well,  and, 
making  no  objections,  the  assent  of  the  company  is  to  be  pre- 
sumed, I  may  say  to  you  that,  although  Mr.  Young,  an  in- 
surance  agent,  placed  the  insurance  in  the  defendant's  com- 
pany, and  procured  the  regular  agent  of  the  company,  Mr. 
Pollack,  to  issue  the  policy,  after  the  issuing  and  delivery  of 
the  policy  to  the  plaintiff,  Mr.  Young's  relations  to  the  com- 
pany ceased,  and  the  company  would  not  be  chargeable  with 
any  knowledge  of  his  acquired  after  that  time  in  regard  to  the 
sinking  of  said  well. 
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TJhited  States  v.  Taylob. 
ICHrmU  Oouri,  8.  D.  lOtnoit.    July  7, 1880.) 

L  IsDiCTJrBirr— Civil  Rights— Act  of  March  1, 1875,  (18  St.  at  Lasob, 
836.)— An  indictment  under  the  "  Otvil  Utgbts  Act "  of  March  1, 1875, 
(18  St.  at  Large,  336,)  is  insufficient,  vhicb  does  not  allege  the  citizen- 
ship of  the  person  injured  by  the  violation  of  such  statute. 

James  A.  ConneUy,  Disk.  Att'y,  for  the  United  States. 

BeT0.  8.  Edwards,  for  defendant. 

Drtthuomd,  C.  J.  This  was  an  indictment  against  the 
defendant  nnder  what  is  called  the  "Civil  Bights  Act"  of 
Hareh  1, 1876,  (18  St.  at  Large,  336.) 

The  facts  alleged  in  the  indictment  are  that  the  defendant 
was  the  captain  of  the  steam-boat  James  Fiske,  Junior,  plying 
on  the  Ohio  river,  between  Paducah  and  Cairo,  for  the  publio 
conveyance  of  passengers,  and  for  famishing  meals  at  a  pub- 
lie  table  in  the  cabin  of  the  steam-boat  to  all  'first-class  pas- 
sengers ;  and  that,  while  the  boat  was  on  a  trip  between  those 
ports,  and  a  certain  person  by  the  name  of  B.  A.  MoArthar, 
being  a  colored  person,  was  on  board  as  a  first-class  pas- 
senger, he  was  denied  by  the  defendant,  on  account  of  his 
color,  a  seat  at  the  table  where  the  passengers  took  their 
meals. 

The  indictment  seems  to  be  sufficient  as  to  the  allegations 
for  the  exclusion  of  the  person  of  color  from  the  table  where 
other  passengers  had  a  right  to  sit  and  obtain  their  meals. 
It  is  put  simply  upon  that  groond,  ("being  a  person  of  color,") 
and  so  far  may,  perhaps,  be  within  the  meaning  of  the  civil 
rights  statute.  But  the  question  is  whether  it  is  brought,  by 
other  necessary  i^egations,  within  the  terms  of  the  statute. 

It  is  to  be  observed  that  this,  in  some  of  its  aspects,  is  a 
severe  statute  in  exercising  control  over  the  business  of  men. 
It  is  tme  that  it  mast  be  something  connected  with  what  is 
called  a  public  business  or  a  public  right  on  the  part  of  the 
person  who  is  deprived  of  some  privilege  by  another;  but 
still — ^take  the  case  of  steam-boats — they  are  common  carriers 
of  passengers  and  freight,  but  to  a  considerable  extent  the 
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owners  of  steam-boats  have  control  over  the  men  on  board  as 
passengers,  and  therefore  this  statute  oomes  in  and  deprives 
them  of  the  ordinary  control  which,  but  for  it,  they  would 
have  the  right  to  exercise.  The  supreme  court  of  the  United 
States,  however,  has  gone  so  far  upon  this  subject,  we  do  not 
feel  inclined  to  question,  as  it  is  not  necessary  in  this  case;  the 
validity  of  this  act  of  congress,  supported  by  the  decisions  in 
the  Warehouge  and  other  cases. 

The  first  section  of  this  statute  declares  that  all  persons 
within  the  jurisdiction  of  the  United  States  (it  wUl  be  observed 
that  the  word  "persons"  is  used)  shall  be  entitled  to  the  full 
and  equal  enjoyment  of  the  accommodations,  advantages, 
facilities  and  privileges  of  any  public  conveyance  on  land  or 
water,  theaters,  and  other  places  of  public  amusement,  sub- 
ject only  to  the  conditions  and  limitations  established  by  law, 
and  applicable  alike  to  citizens  of  every  race  and  color, 
regardless  of  any  previous  condition  of  servitude. 

It  will  be  observed  that  the  statute  drops  the  word  "per- 
sons," which  it  has  used  in  the  first  part  of  the  section,  and 
employs  the  word  "citizens," 

The  second  section  declares  that  any  per$on  who  shall  vio- 
late the  foregoing  section  by  denying  to  any  citizen,  except 
for  reasons  by  law  applicable  to  citizens  of  every  race  and 
color,  and  regardless  of  any  previous  condition  of  servitude, 
the  full  enjoyment  of  the  accommodations,  advantages,  facili- 
ties, and  privileges  in  said  section  enomerated,  shall  forfeit 
and  pay,  etc.,  (declaring  the  penalty.) 

Now,  it  would  seem  there  was  a  change  of  words  for  a  rea- 
son, and  therefore  we  think  we  must  construe  the  second  sec- 
tion, which  imposes  the  penalty,  so  as  to  apply  it  to  the  denial 
by  any  person  of  a  right  belonging  to  a  citizen  of  the  United 
States,  and  not  to  one  who  may  be  a  foreigner  and  not  natural- 
ized. It  reads :  "Any  person  who  shall  violate  the  foregoing 
section  by  denying  to  '  citizens,'  except  for  reasons  applicable 
to  '  citizens '  of  every  race  and  color,  etc.,  this  right." 

But  there  is  no  allegation,  in  this  indictment,  of  the  citi- 
zenship of  the  person  who  is  deprived  of  this  right,  E.  A.  Ifc- 
Arthur.    It  is  said,  in  fact,  though  of  course  that  is  outside 
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of  the  indictment,  that  this  person  to  whom  the  right  is  alleged 
to  have  been  denied  was  not  a  citizen,  or  there  was  a  ques- 
tion whether  he  was  or  was  not  a  citizen  of  the  United  States. 
It  will  be  recollected  that  the  fourteenth  amendment  to  the  con- 
stitution declares  thatall  persons  (using  the  word ^«r£on«)  hora 
or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction  thereof,  are  citizens  of  the  United  States.  So  that, 
we  think,  as  tUs  is  a  penal  statute,  operating  upon  the 
business  of  the  country,  and  exercising  a  control  over  the 
management  of  business  by  steam-boatmen,  theater  men,  and 
men  who  exercise  any  employment  which  is  qvaai  public  in 
its  character,  we  ought  to  construe  it  strictly,  and  we  there- 
fore hold  thai,  as  there  is  no  allegation  as  to  the  citizenship 
of  McArthur,  the  case  does  not  come  within  the  statute,  and 
the  indictment  must  be  quashed. 

There  is  another  question  made,  which  it  is  not  necessary 
for  us  to  decide  in  this  case,  and  that  is  whether  or  not  this 
court  has  jurisdiction  in  such  a  case.  In  consequence  of  the 
peculiar  language  of  the  first  article  of  onr  state  constitution, 
limiting  the  boundaries  of  the  state  of  Illinois  to  the  north- 
western shore  of  the  Ohio  river,  it  is  claimed,  this  being  a 
steamboat  between  Faducah,  a  port  in  Kentucky,  and  Cairo, 
a  port  in  Illinois,  that  it  dods  not  necessarily  follow  the  offence 
alleged  would  be  one  committed  within  the  jurisdiction  of  this 
district,  because,  if  the  limit  of  the  district  is  the  northwestern 
shore  of  the  river  Ohio,  the  steam-boat  would  not  be  within 
the  jurisdiction  of  the  court,  although  the  indictment  alleges 
the  offence  was  committed  within  the  jurisdiction.  However, 
that  is  a  question  we  do  not  feel  inclined  to  decide  in  this 
ease,  as  it  is  not  necessary;  but,  for  the  reason  given,  the 
motion  to  quash  the  indictment  will  be  sustained. 
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BuBDBTT  V.  EsTKT  and  others. 

{Oiremt  Court,  D.  Vermont.    ,  1880.) 

1.  Patbnt — PsoFTTs. — The  profits  of  a  patented  invention  consist  of  tlie 

difterence  between  cost  and  yield. 
Bvbber  Co.  v.  Ooodyear,  9  Wall.  788. 

2.  Bamb— Samb — Infkiroeuent.— The  infringer  of  a  patented  invention 

is  liable  to  account  for  profits,  although  he  might  have  employed  some 
other  contrivance  to  nearly  or  quite  the  same  profit 
Elieabeth  v.  Tlte  Pavement  Oo.  97  U.  a  126. 

8.  SAMK—SAHB—PRODnoT,— Where  the  subject  of  the  invention  is  a  prod- 
uct, the  profits  upon  such  product  will  be  allowed. 

4  Sahb—Samb.— Where  no  profits  have  accrued  by  the  use  of  such  prod- 
uct, no  profits  will  be  decreed  upon  account  of  such  infringement. 

S.  Same — Samb— Damaoes — Hev.  St.  i  492L — In  such  case  damages  may 
be  had  under  section  4921  of  the  itevised  Btatutes,  where  su£3cient 
basis  can  be  furnished  upon  which  to  find  such  damages. 

C.  Antedated  Patent— Pbofits— Act  of  March  2,  1861,  f  16 — Act  of 
July  4, 1836,  S  8.— The  act  of  March  2, 1861,  {  16,  providing  that  all 
patents  should  remain  in  force  for  the  term  of  17  years  from  the  date 
of  issue,  is  subject  to  the  provisions  of  the  act  of  July  4, 1836,  providing 
that  the  applicant  for  a  patent  could  have  it  takedate  from  the  time  of 
filing  the  specification  and  drawings,  but  not  more  than  six  months 
prior  to  the  actual  issue ;  therefore,  where  a  patent  was  issued  under 
the  act  of  1861,'but  antedated  in  accordance  with  the  provisions  of  the 
act  of  1836,  an  infringer  of  such  patent  is  lialile  to  account  for  all  prof- 
its actually  received  from  the  use  of  the  invention  after  the  time  to 
which  the  patent  was  antedated. 

7.  Infkinokment— MiSTAKK. — An  Infringement  will  be  treated  as  dellber- 

ate  and  intentional  where  the  infringer  Icnew  of  tlie  patent  infringed, 
but  erroneously  supposed  that  another  patent  owned  by  the  infringer 
covei-ed  the  right  to  use  the  invention. 

8.  Same — PnoFrrs — Interest. — Profits  derived  from  the  infringement  of 

a  patent  bear  interest  from  the  time  they  were  wrongfully  detained. 

In  Equity. 

Charles  B.  Stmtghton,  Edward  J.  Phelpt,  J.  M,  Tyler,  and 
Kittredge  Harkins,  for  orator. 

Dickerson  dt  Brennan  and  Charlet  N.  Davenport,  for  defend- 
ants. 

Wheelbb,  D.  J.  This  caase  has  now  heen  heard  upon  the 
master's  report,  and  exceptions  thereto.     The  patent  is  for  an 
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additional  partial  eei  of  reeds,  placed  inihe  common  doable 
reed  board'  of  an  organ,  between  the  short  reeds  of  the  other 
two  Bets,  inclined  and  extending  downward  to  the  same  base, 
without  separating  the  other  seta  any  farther  apart  than  they 
would  be  alone,  and  without  lengthening  the  valve  openings  or 
increasing  the  power  necessary  to  operate  the  instrument,  and 
is  dated  February  23,  1869;  antedated  August  24,  1868. 
The  specification  described  tuning  this  set  on  a  key  slightly 
different  from  that  of  the  other  sets,  whereby  a  wavy  tone  of 
music  would  be  produced,  and  set  forth  independent  dampers 
for  each  set,  which  were  claimed  in  the  patent,  but  to  which 
it  was  found  and  held  that  the  inventor  was  not  entitled, 
and  which  he  was  required  to  disclaim  before  having  a  decree ; 
which  he  did,  and  filed  proof  of  in  court,  December  4,  1878, 
whereupon  a  decree  was  entered  for,  among  other  things, 
this  accounting. 

The  master  reported  that  between  August  24,  1868,  the 

antedate  of  the  patent,  and  February  23,  1869,  the  date  of 

its  actual  issue,  the  defendants  made  and  sold  a  considerable . 

number  of  organs,  and  between  February  23,  1869,  and  May 

1,  1874,  a  large  number  more,  all  of  which  contained  partial 

sets  covered  by  the  orator's  patent,  and  on  all  bat  a  very  few 

of  which  they  received  profits  in  additional  prioe  on  account 

of  the  partial  sets,  stated  separately  for  each  space  of  time ; 

that  the  wave-tuning  was  an  important  factor  in  producing 

the  additional  profits  for  the  partial  sets;   that  horizontal 

partial  sets  placed  on  the  upper  surface  of  the  reed  board, 

instead  of  being  inclined  into  it,  not  covered  by  any  patent, 

and  not  then  in  use,  would  have  been  practically  as  good  as 

the  inclined  sets ;  that  the  orator  testified  that  he  should  judge 

that  a  firm  of  which  he  was  a  member  would  have  sold  at 

least  100  organs  a  m<mth  more  than  they  did  if  they  had 

controlled  the  patent,  and  that  there  was  no  other  evidence 

as  to  damages,  whereupon  none  were  allowed;  and  that  he 

allowed  to  the  orator  the  whole  profits  stated,  subject  in  whole 

and  in  detail  to  the  opinion  of  the  court  upon  the  questions 

presented. 

The  principal  questions  raised  opon^the  report  and.exoep- 
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tions,  and  insisted  upon  in  argument,  are :  Vheiher  the  orator 
is  entitled  to  recover  for  anything  done  or  received  before  the 
actual  issue  of  the  patent;  whether,  upon  the  facts  stated, 
the  orator  is  entitled  to  these  profits  at  all ;  whefhbr,  if  enti- 
tled to  profits,  he  should  not  be  allowed  to  recover  as  for 
profits  on  those  infringing  organs  disposed  of  without  profit 
on  that  account,  at  the  same  rate  as  on  those  for  which  profits 
were  received;  whether,  on  the  evidence,  some  damages,  in 
addition  to  profits,  should  not  have  been  found ;  whether  the 
orator  is  entitled  to  interest  on  the  profits  allowed,  and,  if  so, 
from  what  time;  and  whether  he  is  entitled  to  any  costs  upon 
the  accoanting  or  in  the  suit. 

Although  this  patent  was  granted  under  the  act  of  March 
2,  1861,  which  provided,  in  section  16,  that  all  patents  should 
remain  in  force  for  the  term  of  17  years  from  the  date  of 
isspe,  it  was  subject  to  the  provisions  of  section  8  of  the  act 
of  July  4,  1886,  (5  St.  at  Large,  117,)  which  were  not  super- 
seded by  the  act  of  1861.  DeFlorez  v.  Baj/ttoldt,  17  0.  G.  503. 
•  By  the  provisions  of  that  section  the  applicant  for  a  patent 
could  have  it  take  date  from  the  time  of  filing  the  specifica- 
tion and  drawings,  but  not  more  than  six  months  prior  to 
'  the  actual  issue.     This  patent  was  not  antedated  more  than 

t  six  months,  and  came  within  those  provisions.    It  is  not  like 

>  a  re-issued  patent,  expressly  restricted  in  operation  to  causes 

of  action  thereafter  arising,  (Act  of  1836,  §  18 ;  Bev.  St.  § 
'  4916;  Moffit  v.  Garr,  1  Black,  273;)  but  it  has  the  full  au- 

thority of  the  act  of  congress,  giving  it  effect  from  the  prior 
date ;  and  congress  has  as  full  power  to  protect  the  rights  of 
an  inventor  before  the  granting  of  a  patent  as  after. 

The  wave-taning  was  common  and  free  to  all  alike,  the 
same  as  the  wood  of  the  reed  boards,  or -the  metal  of  the 
reeds;  neither  the  defendants  nor  any  one  else  had  any 
monopoly  of  it.  When  the  defendants  used  it  in  appropri- 
ating the  orator's  invention,  the  rights  and  liabilities  arising 
were  precisely  like  those  arising  from  the  use  of  the  wood  and. 
metals;  that  is,  they  became  entitled  to  be  allowed  its  cost 
in  accounting  for  the  profits.  The  patented  invention  was 
the  orator's  property;  he  is  entitled  to  the  profits  of  the  us» 
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the  defendants  made  of  it,  whiofa  was  the  difference  between 
cost  and  yield.     Rvhher  Co.  v.  Qoodyear,  9  Wall.  788. 

The  taning  cost  nothing  but  the  labor  and  skiU  of  the 
tnner,  and  for  that  the  master  has  allowed.  The  sets  of  reeds 
are  arranged  for  making  music  by  being  tuned  in  any  mode 
open  to  use,  and  the  defendants  are  not  entitled  to  have  the 
profits  of  the  partial  set  governed  by  what  it  would  have 
brought  independently  of  this  kind  of  tuning  any  more  than 
of  any  other;  nor  any  more  than  they  are  entitled  to  have 
them  reckoned  at  what  it  would  have  brought  independently 
of  the  air  to  operate  the  reeds,  or  of  the  principles  of  music 
by  which  the  instruments  could  be  played,  except  what  this 
kind  of  timing  might  have  cost  more  than  those  would.  This 
case  is  very  different  from  Mowry  v.  Whitney,  14  Wall.  620, 
relied  upon  by  the  defendants.  There  the  patent  was  for  a 
process  of  making  wheels,  which,  as  a  prodnct,  were  not  cov- 
ered by  the  patent.  The  defendants  were  charged  by  the  circuit 
court  with  the  whole  profits  on  the  wheels,  instead  of  the  profits 
of  the  savings  by  the  patented  process.  This  was  held  to  be 
wrong,  and  the  plaintiff  there  was  required  to  distinguish 
the  profits  due  to  the  patented  process  from  those  received 
on  the  whole  wheel,  before  he  could  recover  them.  What  was 
required  to  be  done  there  has  already  been  done  here.  Large 
profits  were  made  by  these  defendants  on  these  organs,  aside 
from  those  on  the  partial  sets,  for  which  there  has  apparently 
been  no  attempt  to  charge  them. 

The  master  has  carefully  distinguished  the  profits  arising 
directly  from  the  partial  sets  from  the  rest.  He  has  ascer- 
tained the  difference  between  what  it  cost  the  defendants  to 
make  and  sell  that,  and  what  it  brought  them.  This  was  the 
profit  on  that  thing.  The  fact  that  the  defendants  might 
have  employed  a  horizontal  partial  set  to  nearly  or  quite  the 
same  profit,  does  not  vary  this  aspect  of  the  case.  The  par- 
tial set,  arranged  in  a  reed  board  according  to  the  orator's 
patent,  was  a  thing  by  itself,  different  from  anything  else, 
and  there  was  no  exact  equivalent  for  it.  It  was  that,  upon 
which  they  m^de  the  profit  charged.  If  they  had  employed 
the  horizontal  set  instead  of  it,  they  would  not  have  tres- 
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passed  upon  the  orator's  rights )  but  they  did  not  take  that 
course.  If  they  knew  then,  as  they  know  now,  that  the  hor> 
izontal  set  would  t^iswer  their  purposes  nearly  or  quite  as 
well,  they  preferred  to  take  the  orator's  invention.  Having 
done  that,  they  are  liable  to  account  to  him  for  what  they 
gained  by  that  taking,  without  reference  to  what  they  might 
have  gained  if  they  had  taken  something  else.  Elizabeth  v. 
Pavement  Co.  97  U.  S.  126.  The  difficulties  about  this  sub- 
ject consist  in  ascertaining  with  certainty  what  profits  are 
due  to  the  infringement.  In  Mowry  v.  Whitney,  where  a  pro- 
cess only  was  infringed,  what  was  made  by  the  process  only 
was  allowed.  In  Elizabeth  v.  Pavement  Co.,  where  the  pro- 
duct was  infringed,  the  profits  on  the  product  were  allowed. 
Here  the  partial  sets  are  products ;  the  profits  upon  them  are 
ascertained,  and  their  profits  must  be  allowed. 

As  no  profits  accrued  to  the  defendants  on  a  part  of  the 
organs  made  and  disposed  of  by  them  containing  the  orator's 
improvement,  none  can  be  decreed  to  the  orator  on  account  of 
that  infringement.  It  is  what  the  defendants  did  gain,  not 
what  they  might  have  gained,  that  they  are  accountable  for 
by  way  of  profits.  lAvingston  v.  Woodioorth,  15  How.  646; 
Elizaheth  v.  Pavement  Co.  97  U.  S.  126.  If  such  profits, 
when  recovered,  will  not  make  the  patentee  whole,  he  must 
resort  to  his  remedies  for  damages.  The  statute  provides  that 
in  cases  like  this  an  account  of  the  damages  may  be  taken 
and  they  be  decreed  to  the  orator.  Rev.  St.  U.  Si  §  4921. 
But  they  must  be  proved  to  the  master,  as  in  actions  at  law 
they  must  be  to  the  jury.  This  case  furnishes  no  evidence 
from  which  such  damages  could  be  found  with  any  satisfac- 
tory or  sufficient  degree  of  exactness.  It  does  not  at  all- 
appear  that  the  orator  would  have  supplied  organs  in  place  of 
these,  on  which  no  profit  was  made,  for  the  partial  set,  if  the 
defendants  had  not  disposed  of  them  without  profit;  and 
without  some  such  proof  the  damages  could  not  be  found. 
Bueek  v.  Imhaeuaer,  14  Blatchf.  19.  Neither  does  the  evidence 
as  to  other  damages  afford  any  sufficient  basis  from  which 
the  master  would  be  warranted  in  finding  any.  It  did  not 
appear  that  the  defendants  were  supplying  the  same  markets 
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or  cnstomers  as  the  orator,  to  any  definite  extent.  New  York 
y.  Ransom,  33  How, 87;  IngeraoUy.  Mmgrove,  MBlatchf.  641. 

According  to  these  vie-ws  the  defendants  are  liable  to  ac- 
count to  the  orator  for  the  profits  actnally  received  by  them 
from  the  use  of  his  invention  after  the  time  to  which  the  pat- 
ent was  antedated,  and  not  for  any  other  supposed  profits  ox 
damages.  The  actual  cost  of  making  the  partial  sets  con- 
taining the  invention,  from  which  profits  were  received,  was 
$53,909.28 ;  the  amount  aetuaUy  received  for  them  was  $202)- 
948.28;  and  the  actual  profit  on  account  of  them  was  $149,- 
039.  These  profits  came  to  the  defendants'  hands  in  money, 
and  the  amount  appeared  apon  their  books.  It  was  received 
for  an  infringment  upon  thd  orator's  rights,  and  they  became 
trustees  of  it,  although  unwilling,  for  him  to  whom  it  be- 
longed. They  knew  of  the  patent  in  suit,  although  they  sup- 
posed that  another  patent  to  the  plaintiff,  which  they  owned, 
covered  the  right  to  make  this  partial  set.  Such  an  infringe- 
ment was  treated  as  being  deliberate  and  intentional  by 
Woodruff,  J.,  in  RuaseU  v.  Place,  9  Blatchf.  173.  In  Little- 
field  T.  Perry,  21  Wall.  205,  it  is  intimated  that  interest  may 
be  allowed  upon  profits  actually  realized  under  such  circum- 
stances, in  order  to  give  complete  indemnity  for  the  wrong. 
On  principle,  money  so  received  ought  to  bear  interest  while 
wrongfully  detained.  Ekins  v.  East  India  Co.  1  P.  Wms. 
395;  People  v.  Gusherie,  9  John.  71;  Wood  v.  Bobbins,  11 
Mass.  504;  Crane  v.  Thayvr,  18  Vt.  162. 

Before  the  disclaimer,  however,  this  money  was  not  wrong- 
fully detained.  Without  the  disclaimer,  as  has  been  held  in 
this  case,  the  orator  could  not  have  a  decree.  The  defendants 
are  to  be  supposed  as  having  kn'own  that  he  had  a  right  to 
disclaim  and  have  a  decree,  but  they  could  not  know  that 
he  would  disclaim,  and  therefore  could  not  know  that  they 
would  have  the  money  to  pay  over,  and  could  not  be  in  de- 
fault for  not  paying  it  until  that  was  done,  and  the  evidence 
of  it  produced.  While  the  money  so  laid  in  their  hands  they 
were  not  wrongfully  detaining  it,  and  could  not  justly  be 
charged  with  the  interest  upon  it.  Hubbard  v.  Charleston  R. 
Co.  11  Met.  124.    But  after  the  .disclaims  was  filed  in  the 
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patent-office,  and  proof  of  it  fiied  in  this  ooort,  and  decree 
therenpon  entered  that  the  defendants  should  acooout  to  the 
orator  for  the  profits  which  this  money  in  their  hands  repre- 
sented, they  had  full  knowledge  of  the  orator's  right  to  the 
money,  as  those  rights  are  considered  in  this  court,  and  de- 
tained the  money  against  his  right,  and  should  he  charged 
with  interest  upon  it.  Steam  Stone-cutter  Co,  v.  Windsor 
Manufff  Co.  Dist.  Vt.,  May  term,  1879.  The  proof  was  filed 
and  the  decree  entered  on  the  same  day,  so  there  is  no  ques- 
tion as  to  whether  interest  should  begin  to  ran  from  one  date 
or  the  other  in  this  case. 

The  right  of  the  orator  to  costs  depends  wholly  upon  the 
provisions  of  the  statute.  They  are  a  creature  of  statutes, 
and  were  not  recoverable  at  all  at  common  law.  This  suit 
could  not  have  been  maintained  at  all  but  for  the  provisions 
of  section  4922,  Bev.  St.,  allowing  a  disclaimer  of  what 
would  otherwise  defeat  the  patent.  If  the  disclaimer  is  filed 
before  suit,  the  case  stands,  as  to  costs,  like  any  other  case 
for  infringement ;  but,  where  the  disclaimer  is  not  filed  until 
after  suit,  although  that  may  not  prevent  a  decree  or  judg- 
ment for  the  plaintiff,  the  statute  is  express  that,  in  every 
such  case  in  which  a  judgment  or  decree  shall  be  rendered 
for  the  plaintiff,  no  costs  shall  be  recovered.  The  provisioa 
is  not  that  no  costs  shall  be  recovered  until  after  disclaimer, 
but  it  is  as  extensive  as  the  whole  existence  of  the  case,  and 
prohibits  the  recovery  of  any  costs  at  all  in  the  case. 

Other  questions  have  been  debated  to  some  extent,  and 
considered,  but  they  either  relate  to  questions  of  fact  disposed 
of  by  the  master  upon  warrantable  evidence  before  him,  or 
are  not  controlling  upon  any  decisive  feature  of  the  case,  and 
no  further  notice  of  them  is  thought  to  be  necessary. 

It  follows  that  the  orator  is  entitled  to  a  decree  for  the  pay- 
ment to  him,  by  the  defendants,  of  the  sum  of  $149,039,  with 
interest  thereon  from  the  fourth  day  of  December,  1878. 

The  foregoing  decision  embodies  the  concurring  views  of 
the  circuit  judge  and  the  district  judge  before  whom  the  case 
has  been  heard. 

The  exceptions  are  respectively  overruled  and  sustained 
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accordingly.  The  items  relating  to  the  29  organs  on  which  no 
profits  were  collected,  and  46  organs  on  which  none  were 
charged,  are  disallowed.  The  residue  of  the  report  is  accepted 
and  confirmed,  and  a  decree  thereupon  ordered  for  the  pay- 
ment of  said  sum,  with  interest  to  this  sixth  day  of  April, 
1880,  which  amounts  to  $11,972.79, — making,  in  the  whole, 
1161,011.79, — and  for  execution  therefor. 


PoLLOOs  V.  Trb  Steam-Boat  8ba  Bibd,  etc. 
(District  Court,  8.  V.  New  Tm-k.    August  31, 1880.) 

1.  OrBRCBOWDitia  BrsiiiiBB — Pkr'ai.tt— LrBBi, — Kay.  Br.  {  4466. — Sec- 
tion 4465  of  the  Revised  Statutes  provides  that  ■  ■  it  shall  not  be  lawful  to 
take  on  board  of  any  steamer  a  greater  number  of  passengers  than  is 
stated  in  the  certificate  of  inspection,  and  for  every  violation  of  tliis 
provision  the  master  or  owner  shall  be  liable,  to  any  person  suing  for 
the  same,  to  forfeit  the  amount  of  passage  money,  and  (10  for  each 
passenger  beyond  the  numberallowed."  Hdd,  that  the  United  States 
was  not  a  necessary  party  to  a  suit  instituted  under  this  statute. 

8.  Same— Same— Bahk— Same.— flyd,  further,  that  the  libel  need  not 
aUege  that  the  Ubellant  was  a  passenger  on  such  steamer. 

3.  Same — Same — Same — Same. — Edd,  further,  that  the  libel  need  not 

allege  that  the  libellant  was  an  informer,  or  that  he  sued  as  an  in> 
former,  nor  set  out  the  names  of  the  passengers  taken  on  board. 

4.  Same — Same — Same — Same. — Hdd,  further,  that  the  statute  gives  a 

separate  penalty  for  every  violation  of  the  act. 

e.  Same— Sake— Lien— ADMiRALTr  JuBisDiCTtoN— Rby.  St.  \  4469.— 
Section  4469  of  the  Revised  Statutes  provides  that  the  penalty  im- 
posed by  section  4465  "shall  be  a  lien  upon  the  vessel  in  each 
case,  but  a  bond  may,  as  provided  in  other  cases,  be  given  to  secure 
the  satisfaction  of  the  judgment."  Hdd,  that  this  language  gave  a 
direct  remedy  against  the  vessel  in  admiralty  for  the  recovery  of  the 
penalty. 

The  MiMouri,  3  Ben.  508;  9  Blatchf.  433. 
Tha  Xjueen,  4  Ben.  287r  11  Blatchf.  416. 

C  Same- Lien  — Admikaltt  Jukisdiotion.  —  Rby.  &r.  14469. — Sdd, 
further,  tliat  any  court,  within  whose  territorial  jurisdiction  the  ves- 
sel might  be  at  the  time  of  the  commencement  of  the  suit  and  the 
attachment  of  the  vessel  by  the  marshal,  had  jurisdiction  of  the  cause. 

E.  O.  Atwater,  for  libellant. 

J).  McMahon  and  Turner,  Lee  dt  McChure,  for  claimant.  • 
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Ghoatb,  D.  J.  This  Ubellant  has  filed  his  libel  in  admi- 
ralty against  the  steam-boat  Sea  Bird  to  recover  penalties 
alleged  to  have  been  incurred  under  Ber.  St.  §  4465,  which 
provides  that  "it  shall  not  be  lawful  to  take  on  board  of  any 
steamer  a  greater  number  of  passengers  than  is  stated  in  the 
certificate  of  inspection,  and  for  every  violation  of  this  provis- 
ion the  master  or  owner  shall  be  liable  to  any  person  suing 
for  the  same  to  forfeit  the  amount  of  passage  money  and  $10 
for  each  passenger  beyond  the  number  allowed."  Section 
4469  provides  that  the  penalty  imposed  by  section  4465  "shall 
be  a  lien  upon  the  vessel  in  each  case,  but  °  a  bond  may,  as 
provided  in  other  cases,  be  given  to  secure  the  satisfaction  of 
the  judgment."  The  libellant  sues  to  recover  for  an  alleged 
excess  of  371  passengers  taken  on  board  at  the  City  of  New 
York,  on  the  eleventh  of  July,  bound  to  Highlands,  in  the  state 
of  New  Jersey,  and  also  for  an  alleged  excess  of  237  passen- 
gers on  the  same  day,  on  a  trip  from  Sandy  Hook  to  Bay 
Ridge,  in  the  state  of  New  York. 

1'.  The  first  ground  of  exception  urged  is  that  the  suit 
should  be  in  the  name  of  the  United  States,  and  that  it 
should  be  commenced  and  prosecuted  by  the  district  attorney. 
No  authority  is  cited  which  sustains  this  exception.  The 
statute  does  not  give  the  penalty  to  the  United  States,  and 
therefore  I  see  no  occasion  for  making  the  United  States  a 
party.  It  is  argued  that  the  secretary  of  the  treasury  has 
power  to  remit  the  penalty.  If  this  is  so,  the  remission  will 
have  its  proper  and  legitimate  effect,  and  if  made  after  answer, 
and  before  trial,  may  be  set  up  by  way  of  defence  by  sup- 
plemental answer.  Without  examining  the  question  of  the 
power  of  the  secretary  to  remit  it,  such  power,  if  it  exists, 
would  not  make  the  United  States  a  party  in  interest,  and 
the  rule  in  admiralty  is  that  the  party  in  interest  should  sue. 

2.  Exception  is  also  taken  that  the  statute  does  not  give  a 
remedy  by  a  libel  in  admiralty  against  the  vessel,  but  only  a 
personal  action  against  the  owner  or  master,  with'  a  power  in 
the  court  to  enforce  any  judgment  recovered  in  such  action 
against  the  vessel.  The  language  of  the  statute  is  that  the 
penalty  shall  be  a  lien  on  the  vessel,  and  I  do  not  think  the 
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ease  can  be  Bnocessfally  distingoished  from  the  oases  of  The 
Missouri  and  The  Qtieen,  -trhere  langnage  substantially  sinailar 
was  held  to  give  a  direct  remedy  against  the  vessel  in  admi- 
ralty for  the  recovery  of  the  penalty.  Th«  Missouri,  8  Ben. 
608 ;  9  Blatchf.  433;  The  Queen,  4  Ben.  237 ;  11  Katchf.  416. 

3.  Exception  is  also  taken  because  it  is  not  alleged  that  the 
libellant  was  a  passenger.  This  exception  rests  upon  the 
assumption  that  the  statute  gives  the  penalty  of  $10  and  his 
passage  money  to  each  of  the  passengers  carried  in  excess  of 
the  lawful  number.  Such  is  certainly  not  the  obvious  read- 
ing of  the  statute.  It  does  not  say  "to  any  passenger,"  but 
"to  any  person  suing  for  the  same;"  a  very  common  expres- 
sion, and  not  one  in  itself  requiring  construction  on  account 
of  any  ambiguity  of  the  term  used.  Nor  is  there  anything  in 
the  policy  of  the  law,  or  in  the  context,  requiring  the  construc- 
tion suggested  by  the  claimant,  which  is  that  each  passenger 
above  the  lawful  number  may  recover  his  passage  money 
and  $10. 

The  passengers  taken  on  board  in  excess  of  the  lawful 
number  are,  it  would  seem,  no  more  entitled  to  indemnity  or 
remuneration,  or  subjected  to  any  greater  risk,  than  those 
first  taken  on  board  up  to  the  lawful  number.  Indeed,  of  the 
two  classes  of  passengers  the  latter  may  more  justly  complain 
of  the  wrong  inflicted  by  the  overcrowding,  for  they  were 
lawfully  taken  on  board,  and  the  overcrowding  was  involuntary, 
so  far  as  they  are  concerned.  There  is,  therefore,  no  reason 
for  doing  violence  to  the  language  used  for  the  purpose  of 
discriminating  in  favor  of  the  passengers  illegally  taken  on 
board.  The  proposed  construction  would  also  effectually 
take  from  the  statute  all  beneficial  operation,  by  way  of  de- 
terring the  steam-boat  owners  from  violating  this  most  ^alu- 
torj  law,  since  the  remedy  given  would  be  of  so  trifling  value 
to  any  one  person  that  it  would  never  be  worth  prosecuting. 

SectiooD  4499,  which  provides  that  "if  any  vessel,  propelled 
wholly  or  in  part  by  steam,  be  navigated  without  complying 
with  the  terms  of  this  title,  the  owner  shall  be  liable  to  the 
United  States  in  a  penalty  of  $500  for  each  offence,  one-haJf 
for  thease  of  the  informer,  fox  which  sum  the  vessel  so  navi- 
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gated  shallbe  liable,"  does  not  seem  to  impose  a  penalty  for 
taking  an  excessiTe  number  of  passengers,  under  section 
4465,  but  for  a  violation  of  those  provisions  of  the  title  impos- 
ing conditions  concerning  the  equipment,  etc.,  of  the  vessel 
prior  to  its  entering  on  its  proposed  navigation.  Section  4499 
is  a  re-enactment  of  the  Statutes  of  1871,  e,  100,  §  1 ;  and  a 
similar  section  in  the  prior  act  of  1852,  (chapter  106,  §  1,)  was 
thus  construed.  The  Science,  2  Pittsb.  446.  I  think,  there- 
fore, that  section  4499  does  not  affect  the  present  question. 

4.  The  further  exceptions,  that  the  libel  does  not  allege  that 
the  libellant  is  the  informer,  or  that  he  sues  as  informer,  or 
that  the  passengers  taken  on'  board  are  not  named,  have  no 
merit. 

5.  The  exception  taken  that  the  libel  claims  more  than 
one  penalty  is  not  well  taken,  because  the  statute  dearly 
gives  a  separate  penalty  for  every  violation  of  the  act;  nor 
is  there  any  force  in  the  suggestion  that  the  only  penalty 
given  for  all  the  passengers  illegally  taken  on  board  is  a 
single  sum  of  $10,  and -the  passage  money  of  the  extra  pas- 
sengers. This  is  in  plain  contradiction  of  the  language  used, 
which  measures  the  penalty  by  the  number  of  extra  passen- 
gers, making  it  equal  to  a  sum  of  $10  for  each  one,  and  the 
passage  money.  The  cases  cited  to  support  this  exception 
are  cases  under  statutes  having  no  such  terms  as  this  is 
framed  in. 

6.  The  point  made  that  this  court  has  no  jurisdiction  as  to 
the  second  claim  made,  because  the  passengers  are  alleged  to 
have  been  taken  on  board  at  or  near  Sandy  Hook,  in  the 
state  of  New  Jersey,  is  not  well  taken,  because,  as  the  stat- 
ute gives  a  lien  enforceable  in  the  admiralty,  and  is  not,  in 
its  terms,  restrictive  as  to  the  court  that  may  entertain  juris- 
diction, any  court  within  whose  territorial  jurisdiction  the 
vessel  may  be  at  the  time  of  the  commencement  of  the  suit, 
and  the  attachment  of  the  vessel  by  the  marshal,  has  juris- 
diction of  the  cause. 

The  other  grounds  of  exception  are  not  well  taken.     They 
do  not  appear  to  require  special  comment. 
Exceptions  overruled,  with  leave  to  answer  within  <xaa  week. 
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CovEBT  and  others  v.  Thb  Bbitish  Bbiq  Wexfobd,  etc. 
(Di$triet  Qntrt,  8.  D.  Sw  York.    August  21, 1880.) 

L  Extra  Wages— Lien— 17  and  18  Vict.  e.  104,  i  187.— Section  187of  the 
British  Merchant  Shipping  Act  (17  and  18  Vict.  e.  104)  pro7iJes  tliat 
when  a  master  or  owner,  without  sufficient  cause,  refuses  or  neglects 
to  pay  the  wages  of  seamen  within  the  time  fixed  by  statute,  he  shall 
pay  them  a  sum  not  exceeding  the  amount  of  two  days'  pay  for  each 
of  the  days,  not  exceeding  ten  days,  during  which  payment  is  so  de- 
layed. Held,  that  such  extra  pay  is  to  be  treated  as  wages,  for  which 
the  seamen  have  a  lien  in  all  respects  like  that  for  their  stipulated 
wages. 

1  Masteh- Wao^s— Lien— 17  and  18  Vict.  e.  104,  { 197.— Section  197  of 
the  British  Merchant  Shipping  Act  (17  and  18  Vict.  e.  104)  provides 
that  "  the  master  of  every  ship  shall,  so  far  as  the  case  permits,  have 
the  same  rights,  liens,  and  remedies  for  the  recovery  of  Ms  wages 
which,  by  this  act,  or  by  any  law  or  custom,  any  seaman  not  being  a 
master  'baa  for  the  recovery  of  his  wages."  Held,  that  this  statute 
gives  the  master  a  lien  on  the  vessel  for  his  wages  enforceable  in  the 
admiralty  courts  of  this  country,  although,  by  the  maratlme  law,  the 
master  has  no  lien,  and  although  the  lien  is  given  by  a  foreign  statute. 

Th«  HavatM,  1  Sprague,  402. 

7^  EnterprtM,  1  Law.  489. 

8.  Bake — Same — Same. — He  may,  however,  have  waived  or  subordinated 
his  lien  by  contracts  with  material  men  or  parties  furnishing  supplies, 
and  it  does  not,  therefore,  necessarily  follow,  as  in  the  case  of  the  sea- 
men, that  his  lien  will  have  priority  over  that  which  may  be  estab- 
lished by  other  claimants. 
7A<SafoA,4Sawy.40. 

i.  JuKiaDicnoN- Foreign  Seamen— Foreign  Vessel.- Although  It  Is 
discretionary  with  the  court  to  entertain  jurisdiction  of  a  claim  of  for- 
eign seamen  against  a  foreign  vessel,  it  cannot  refuse,  where  it  hag 
seized  and  sold  such  vessel  under  its  process,  to  distribute  the  pro- 
ceeds according  to  the  rights  of  the  respective  parties  who  appear  to 
claim  them. 

In  Admiralty. 
J.  A.  Deada/,  for  libellants. 
F.  A.  Wilcox,  for  other  parties. 

Choate,  D.  J.     This  is  a  libel  by  the  master  and  seamen 
of  a  British  vessel  for  balance  of  wages  due  upon  the  termi- 
I  nation  of  the  voyage,  which  ended  in  this  port.     The  libel- 

lants also  claim  extra  wages  nnder  section  187  of  the  British 
!  v.3,no.l0— 37 
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merchant  shipping  act,  (17  and  18  Vict.  c.  104,)  which  pro- 
vides that  when  the  master  or  owner,  without  'sufficient  cause, 
refuses  or  neglects  to  pay  the  wages  of  the  seamen  within 
the  time  fixed  by  the  statute,  which,  as  applicable  to  this 
vessel,  was  within  five  days  after  their  discbarge,  he  shall  pay 
them  a  sum  not  exceeding  the  amount  of  two  days'  pay  for 
each  of  the  days,  not  exceeding  10  days,  during  which  pay- 
ment is  80  delayed.  The  vessel  has  been  sold  under  a  decree 
of  the  court,  and  the  proceeds,  amounting  to  $2,075,  have 
been  paid  into  the  registry  of  the  court.  Various  parties 
have  appeared,  claiming  liens  on  the  vessel  for  materials  and 
supplies.  The  amounts  due  them  have  not  been  adjusted, 
but  the  fund  in  court  is  insufficient  to  pay  in  full  the  seamen, 
the  master,  and  these  other  parties,  if  their  claims  shall  be 
established.  A  mortgagee  has  also  appeared  as  claimant  of 
the  surplus  proceeds  of  the  vessel.  The  amount  due  the  sea- 
men for  wages  and  extra  pay  is  not  contested,  but  it  is 
objected,  on  behalf  of  the  mortgagee  and  the  other  parties 
who  have  presented  their  claims,  that  the  seamen  have  no 
lien  for  their  extra  pay,  and  that  the  master  has  no  lien  for 
his  wages ;  or,  at  any  rate,  that  he  has  not  a  prior  lien  to  that 
of  those  who  have  furnished  materials  and  supplies. 

I  think  the  extra  pay  due  to  the  seamen  is  to  be  treated  as 
wages,  for  which  they  have  a  prior  lien  on  the  vessel.  The 
statute  provides  that  it  shall  be  recovered  as  wages.  This 
clearly  means  by  the  same  methods  or  modes  of  procedure. 
The  customary  mode  of  recovering  wages  is  by  libelling  the 
ship.  The  language,  therefore,  necessarily  implied  that  the 
ship  is  holden  for  this  extra  pay.  And,  aside  from  this  par- 
ticular language  of  the  statute,  I  think  that,  from  the  nature 
of  the  provision,  and  the  purposes  it  was  intended  to  sub- 
serve, the  extra  pay  may  be  properly  regarded  as  an  addition 
or  increase  of  wages  in  the  event  of  the  neglect  of  the  master 
or  owner  to  provide  for  their  prompt  payment.  We  have  a 
similar  provision  in  our  own  act.  These  statutes  are  designed 
for  the  protection  of  seamen ;  to  prevent  the  abuse  of  with- 
holding their  pay,  and  thereby  keeping  them  in  port  at  expense 
and  out  of  employment  while  waiting  for  a  settlement.    It 


Digitized  by 


Google 


COTEBT    v.  BRITISH   BBIO   WEXVOBD.  679 

is  a  liquidated  indemnity  for  gnoh  enf  oroed  expense  and  delay. 
It  is  limited  to  ten  days,  perhaps  upon  the  theoiy  that  the 
Bumnuury  powers  of  the  admiralty  courts,  everywheie  exer- 
cised for  the  protection  of  seamen,  can,  within  that  time,  be. 
brought  to  bear  for  their  relief,  and  to  encourage  diligence  on 
their  part  in  presenting  and  prosecuting  their  claims.     These 
protective  statutes  would  be  of  little  or  no  value  to  the  sea- 
men if  tbey  do  not  give  them  a  lien  on  the  veseeL    A  mere 
right  to  enforce  a  personal  claim  for  such  small  sums  against 
the  master  or  owner  would  generally  be  of  no  value  to  them. 
And,  if  they  have  a  lien,  it  must,  I  think,  be  prebumed  that 
it  was  intended  to  be  a  lien  in  all  respects  like  that  for  their 
stipulated  wages — one  equally  beneficial  to  them.     The  con- 
tract with  the  seamen  is  to  be  deemed  made  with  reference 
to  the  existing  law  governing  the  ship,  which,  in  this  case,  is 
the  British  law,  and  the  right  to  the  extra  pay  must  be 
deemed  secured  to  them  by  the  contract  itself.    The  wages 
must  be  deemed  by  the  contract  to  be  agreed  upon  as  this 
much  more  in  case  of  delay  in  payment.     There  mus't  there- 
fore be  a  decree  for  the  seamen  for  their  wages  and  extra  pay, 
with  costs,  payable  at  once,  in  preference  to  all  other  claims. 
The  master's  claim  of  a  lien  for  his  wages  arises  under  the 
one  hundred  and  ninety-first  section  of  the  same  act,  which 
provides  that  "the  master  of  every  ship  shall,  so  far  as  the 
case  permits,  have  the  same  rights,  liens,  and  remedies  for 
the  recovery  of  his  wages  which,  by  this  act,  or.  by  any  law 
or  custom,  any  seaman  not  being  a  master  has  for  the  recov- 
ery of  his  wages."     It  has  been  held  that  this  statute  gives 
I  the  master  a  lien  on  the  vessel  for  his  wages  enforceable  in 

the  admiralty  courts  of  this  country,  although,  by  the  mari- 
I  time  law,  the  master  has  no  lien,  and  although  the  lien  is 

giTen  by  a  foreign  statute.    The  Havana,  1  Sprague,  402 ;  The 
I  Enterprise,  1  Low.  455.   I  see  no  reason  to  doubt  the  correct- 

ness of  these  rulings.  The  contract  with  the  master  is  made 
witli  reference  to  the  statute,  and  the  lien  or  interest  in  the 
vessel  is  thereby  given  to  him  as  part  of  the  consideration 
for  bis  service.  It  is  immaterial  that  the  lien  is  not  created 
by  the  maritime  law.     The  admiralty  courts  enforce  liens 
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oreated  by  statate  or  by  agreement,  and  thereby  annexed  or 
nwde  part  of  a  maritime  contract. 

It  is  suggested  that  it  is  discretionary  with  the  court  to  en- 
tertain jurisdiction  of  a  claim  of  foreign  seamen  against  a 
foreign  vessel.  This  is  so.  But  the  question  here  is  not 
whether  the  court  will  take  jurisdiction  over  this  vessel.  It 
has  already  done  so,  and  seized  and  sold  her  under  its  pro- 
cess. It  cannot  refuse  now  to  distribute  the  proceeds  ac- 
cording to  the  rights  of  the  respective  parties  who  appear  to 
claim  them.  While,  therefore,  the  master  must  be  held  to 
have  a  lien  for  his  wages  which  can  be  enf(»oed  against  the 
vessel  or  its  proceeds  in  this  court,  it  does  not  follow,  as  in  the 
case  of  the  seamen,  that  his  lien  will  have  priority  over  that 
which  foay  be  established  by  other  claimants.  He  may  by 
his  contracts  with  materialmen,  or  parties  furnishing  sup- 
plies, have  waived  his  lien  in  their  favor,  or  made  it  subordi- 
nate to  theirs.  In  the  case  of  The  Selah,  4  8awy.  40,  it  wad 
held  that  a  foreign  master  did  so  by  contracting  with  such 
parties  on  the  credit  of  the  ship  in  an  American  port.  The 
claims  of  these  other  parties  have  not  yet  been  proved,  nor 
uniQ  they  are  adjusted,  and  the  nature  of  them  and  the  cir- 
cumstances under  which  they  arose  shall  be  understood,  can 
it  be  determined  what  are  their  rights  in  respect  to  priority 
of  lien  relatively  to  the  claim  of  the  master.  The  master  is, 
therefore,  entitled  to  a  decree  for  his  wages,  reserving  aU. 
questions  of  priority  of  payment  and  of  distribution  till  all  the 
claims  made  have  been  adjusted.  The  question,  also,  whether 
the  master  is  entitled  to  extra  pay  as  a  seaman  is  also  re- 
served.   If  the  prior  liens  are  sustained  it  is  immateriaL 

Decree  accordingly. 
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GmsBBT  &  Sons  v.  The  British  Ship  Geoboe  Bell. 

(Distria  Court,  D.  Maryland.    July  6, 1880.) 

L  C01.1.18TOK — DAHAOEfr— Fkench  FiBHrae  Brio. — ^The  measure  of  dnm- 
ages  for  the  loss,  by  collision,  of  a  French  fishing  brig,  is  her  regular 
building  and  market  price  in  Franco,  with  interest  from  the  date  of 
the  collision. 

X  8amk — Samb — Cost  or  Oumr. — One-fourth  of  the  cost  of  the  outfit 
of  those  things  required  for  the  business  of  fishing  and  the  provision- 
ing of  the  crew,  which  are  consumed  every  season,  will  be  allowed  in 
damages  where  such  brig  had  been  engaged  three-fourths  of  the  sea- 
son for  which  she  was  equipped  at  the  time  of  the  collision. 

S.  Same — Same— CuErrov  Chabobs. — In  such  case  custom-house  charges, 
etc.,  may  properly  be  treated  as  part  of  the  cost  of  sending  out  the 
vessel  for  the  whole  season's  fishing,  and  one-fourth  of  them  can 
therefore  be  properly  allowed  in  damages  under  the  head  of  "  outfits." 

I.  Same — Same — Caboo. — It  is  now  well  established  that  the  value  of  a 
cargo  lost  by  collision  is  to  be  ascertained  by  taking  the  cost  of  the 
cargo  at  the  place  of  shipment,  and  adding  the  cost  of  loading  it  on 
board,  and  the  cost  of  navigating  the  vessel  to  the  place  of  collision. 

(.  Same — Same — Same. — ^In  such  case  the  market  price  at  the  port  of  des- 
tination is  not  allowed  to  enter  into  the  estimate  of  the  value,  and  all 
profits  or  probable  benefits  which  would  have  resulted  from  the  ter- 
mination of  a  voyage  almost  completed,  are  ligorouslj  excluded. 
The  Amiable  Naney,  3  Wheat.  466. 
The  Livay,  1  Oull.  314. 
Smith  ▼.  Coudry,  1  How.  28. 
The  Vaughn  ami  The  Teleffraph,  14  Wall.  258,  267. 
The  Aleppo,  7  Ben.  120, 124. 

L  Same— Same— Saub.— Where  the  cargo  consisted  of  fish  taken  from  the 
sea  at  the  place  of  collision,  and  it  was  therefore  impracticable  to  apply 
literally  the  rule  allowing  only  the  prime  cost  of  the  cargo  at  the  place 
of  shipment ;  and  where  it  further  appeared  that  the  ship  was  a  French 
vessel,  and  that  the  collision  took  place  near  a  French  port,  and  that 
such  port  was  a  market  for  such  fish ,  and  could  have  been  reached  with- 
out appreciable  expense,— the  court  fixed  the  value  of  the  cargo  at  the 
market  price  of  such  fish  in  the  said  adjacent  port. 

,  Sams— Same— PBOBABI.B  EARNiNas. — Probable  earnings  will  not  be 
allowed  in  a  case  of  total  loss  by  collision,  but  interest  from  the  date 
of  destruction  is  given  in  lieu  of  the  profit  which  might  have  been 
^ined  by  the  owner  by  the  subsequent  use  of  his  vessel. 

In  Admiralty. 

Brown  d  Brune,  for  libellants. 

Brown  d  Smith,  for  respondents. 
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MoBBis,  D.  J.  This  libel  vas  originally  filed  by  the  otm- 
ers  of  the  French  brig  Briha,  a  fishing  vessel  of  150  tons, 
against  the  British  ship  George  Bell,  1,100  tons,  for  a  col- 
lision which  took  place  on  the  ninth  of  August,  1878,  off  the 
Grand  Banks  of  Newfoundland,  in  consequence  of  whicb  the 
fishing  vessel  was  sunk,  with  the  loss  of  two  of  her  crew,  and 
all  the  property  on  board.  When  the  case  came  on  for  hear- 
ing, the  court  (Httghes,  J.)  held  that  the  ship  George  Bell 
was  solely  to  blame,  and  the  case  was  referred  to  a  master  to 
compute  the  damages.  Exceptions  are  now  taken  to  the 
master's  report,  and  it  is  these  exceptions  which  are  now  to 
be  passed  upon. 

The  first  exception  is  to  the  sum  allowed  by  the  master  as 
the  value  of  the  Briha  at  the  date  of  the  collision.  The  tes- 
timony shows  that  she  was  built  in  the  port  of  St.  Servan,  in 
France,  in  1876,  for  the'  libellants;  and  that  she  was  espe- 
cially built  for  the  purpose  for  which  she  was  being  used; 
and  that  she  cost,  without  paying  any  builders'  profit,  and 
without  outfits,  43,600  francs;  and  that  to  have  purchased 
her  from  a  builder  she  would  have  cost  50,000  francs. 

The  proof  shows  that  a  proper  allowance  for  deterioration 
from  use  is  10  per  ce^t.  for  the  first,  and  6  per  cent,  for  the 
second  year.  The  testimony  taken  in  France  with  regard  to 
her  cost,  her  superior  solidity,  and  her  excellent  condition 
when  she  left  France  on  her  last  fishing  voyage,  and  as  to  the 
cost  of  similar  vessels  at  the  time  of  her  loss,  is  satisfactory 
and  convincing,  and  I  am  satisfied  that  she  was  worth  to  the 
owner  all  the  master  has  allowed,  viz.,  40,000  francs,  and 
that  she  could  not  have  been  replaced  for  lesd  money. 

Much  testimony  was  taken  to  show  that  vessels  of  the 
same  tonnage,  which  English  and  American  fishermen  con- 
sider superior  to  her  for  the  business  of  fishing  off  the  Grand 
Banks  of  Newfoundland,  could  be  built  or  purchased  for  a 
considerably  less  sum  in  the  United  States  or  Great  Britain 
qr  Canada;  but  what  the  libellants  are  entitled  to  have  re- 
stored to  them  is  a  French  fishing  brig  of  the  kind  French 
fishermen  are  willing  to  use  for  the  business,  and  as  such  ves- 
sels are  constantly  built  in  France  for  the  purpose,  and  thjere 
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is  a  regular  bnilding  and  market  price  for  them  in  France,  it 
is  that  price  vhioh  is  the  damage  the  owners  have  sustained 
in  losing  the  Briha.  The  report  of  the  master  is  therefore 
snstained  as  to  the  valne  of  the  Briha,  mth  the  allovanoe  of 
interest  from  the  date  of  collision. 

The  next  item  of  the  report,  which  is  excepted  to,  is  the 
allowance  by  the  master  of  one-fourth  of  the  coat  of  the 
outfit  for  the  Briha  of  those  things  required  for  the  busi- 
ness of  fishing  and  the  provisioning  of  her  crew  which  are 
oonsomed  every  season.  The  Briha,  to  the  date  of  the  col- 
lision, had  been  engaged  three-fourths  of  the  season  for 
which  she  was  equiped,  and  therefore,  as  nearly  as  can  be 
estimated,  had  consumed  three-fourths  of  her  supply,  leaving 
on  board  one-fourth,  which  was  lost  by  the  collision.  I  can 
find  no  error  in  the  method  by  which  the  master  has  arrived 
at  the  amount  allowed  by  him,  nor  any  defect  in  the  proof  in 
support  of  the  items,  except  with  regard  to  the  salt.  He  has 
made  a  separafe  allowance  of  825  francs  for  the  estimated 
amount  of  salt  remaining  on  board,  but  I  am  inclined  to  think 
that  the  cost  of  all  the  salt  is  included  in  account  Exhibit 
D,  which  was  filed  by  Matarin  Auguste  Guibert  as  a  com- 
plete statement  of  the  cost  of  the  entire  outfit  of  the  vessel. 
I  think  this  account  includes  the  cost  of  all  the  salt.  Gui- 
bert rested  upon  that  account  as  a  full  statement  of  all  his 
expenditures  for  outfits,  and  it  was  only  when,  under  cross- 
examination  with  regard  to  it,  that,  in  support  of  the  testi. 
mony  given  ia  chief,  he  details  the  exact  amount  and  cost  of 
the  salt.  This  was  a  very  considerable  item  of  the  outfits, 
and  one  which  he  would  not  probably  have  omitted  in 
making  up  his  account.  The  item  of  825  francs  is^  therefore, 
not  allowed.  The  other  small  items  in  this  account,  for  cus- 
tom-house charges,  etc.,  which  are  objected  to,  I  think  the 
master  has  properly  treated-as  part  of  the  cost  of  sending  out 
the  vessel  for  the  whole  season's  fishing,  and  one-fourth  of 
them  ia  properly  allowed  under  the  head  of  "outfits." 

The  third  item  of  the  report,  which  is  excepted  to,  is  the 
price  fixed  by  the  master  as  the  value  of  the  cargo  of  fish,  or, 
as  it  is  called,  the  "catch,"  which  were  on  board,  and  were 
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lost  by  the  sinking  of  the  Briha.  The  master  finds  from  the 
evidence  that  there  were  on  board  of  the  Briha,  at  the  time 
of  collision,  82,000  cod-fish,  salted  down  in  the  bold  of  the 
vessel,  averaging  45  quintals  to  the  thousand,  making  1,440 
quintals  of  fish;  the  quintal  being  the  French  quintal  of  65 
kilograms,  equal  to  about  114  pounds. 

The  value  of  these  fish  the  master  finds  to  be  25  francs, 
(say  five  dollars  per  quintal.) 

The  testimony  shows  that  in  September,  1878,  the  price 
of  cod-fish  at  Bordeaux,  in  France,  green  from  the  fishing  ves- 
sels, coming  from  the  Grand  Banks,  was  28  francs  per  quin- 
tal, (about  $5.50.)  The  testimony  further  shows  that  it  is 
not  unusual  for  the  French  fishing  vessels  to  sell  their  first 
catch  of  the  season  at  the  French  island  of  St.  Pierre,  off 
Newfoundland,  near  where  the  Briha  was  fishing  when  sunk, 
and  that  during  the  season  of  1878  some  of  the  French  fish- 
ing vessels  sold  their  first  catch  there  at  16  francs  per  quin- 
tal, (about  three  dollars,)  and  that  St.  Pierre 'is  a  market  for 
cod  caught  by  French  vessels,  and  that  they  are  shipped 
thence  to  France. 

The  testimony  of  numerous  witnesses  of  great  experience 
in  the  principal  fishing  ports  of  New  England  and  Canada, 
nearest  to  Newfoundland,  proved  that  in  those  markets,  in 
which  cod-fish  is  an  important  article  of  commerce,  $1.75  per 
100  pounds  was  the  full  value  of  such  fish  as  were  on  board 
the  Briha  at  the  time  of  the  collision. 

The  general  rule  is  now  well  established  that  the  value  of 
a  cargo  lost  by  collision  is  to  be  ascertained  by  taking  the 
cost  of  the  cargo  at  the  place  of  shipment,  and  adding  the 
cost  of  loading  it  on  board,  and  the  cost  of  navigating  the 
vessel  to  the  place  of  collision.  This  is  held  to  be  the  value 
of  the  cargo  at  the  time  and  place  of  loss. 

No  matter  how  near  the  vessel  may  have  reached  to  her 
port  of  destination,  the  market  price  at  the  port  of  destina- 
tion is  not  allowed  to  enter  into  the  estimate  of  the  value, 
and  all  profits  or  probable  benefits  which  would  have  restilted 
from  the  termination  of  a  voyage  almost  completed,  are  rig- 
orously excluded.     The  Amiable  Nanq/,  8  Wheat.  546;  The 
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Lmljf,  1  Gull.  314,  (315;)  Smith  v.  Coudry,  1  How.  28;  TU 
Vaugkan  and  The  Telegraph,  14  Wall.  258,  267;  The  Aleppo, 
7  Ben.  120,  124. 

The  difQculty  in  the  present  case  arises  from  the  fact  that 
the  fish,  which  constituted  the  cargo  of  the  Briha,  had  been 
taken  from  the  sea  at  the  place  of  collision,  and  had  no  prime 
cost,  and  there  was  no  market  for  them  at  the  place  of  col- 
lision; yet  they  had  a  very  considerable  value,  and  repre- 
sented  a  large  expenditure  of  capital,  time,  labor,  and  risk  of 
life  and  property. 

This  difficulty  of  applying  the  general  rule  confining  the 
danuige  to  prime  cost  at  the  place  of  shipment,  and  excluding 
all  conjectural  profits,  has  been  met  with  in  other  cases  which 
have  come  before  our  admiralty  courts. 

In  several  cases  in  admiralty,  arising  out  of  the  tortious 
conversion  of  captured  whales  in  the  Arctic  seas,  there  being 
no  market  near  those  regions  for  whales,  or  their  products, 
■  the  court  has  been  obliged,  in  order  to  do  justice, to  ascertain 
the  value  in  some  market;  and  as  New  Bedford,  although  at 
a  great  distance,  was  the  controlling  market  of  the  country,  and 
was  also  the  home  port  of  the  vessel,  the  market  price  at  New 
Bedford  at  the  time  when  the  vessel  suffering  the  loss  could 
reasonably  have  reached  there,  less  the  expense  of  cajrying  the 
product  there,  was  of  necessity  adopted  by  the  court  as  the 
measure  of  damage.  Bourne  v.  Ashley,  1  Low.  27;  Bartlett 
V.  Budd,  Id.  223;  Faber  v.  Jenny,  1  Sprague,  315. 

The  same  rule  was  also  of  necessity  adopted  in  the  case  of 
a  collision  between  two  whaling  vessels  in  the  Arctic  seas. 
Sun/t  V.  Broumeli,  1  Holmes,  467.  The  case  of  Dyer  v.  The 
Nat.  Steam  Nov.  Co.  14  Blatchf.  483,  was  a  case  in  which  a 
vessel  loaded  with  guano,  belonging  to  the  republic,  of  Peru, 
was  lost  by  collision,  having  nearly  reached  New  York,  her 
port  of  destination.  It  was  shown  that  all  the  guano  in  the 
Chincba  islands  was  the  property  of  the  Peruvian  govern- 
ment, which  prohibited  its  exportation  by  any  other  than 
itself.  So  that,  as  it  was  never  bought  or  sold  at  the  place 
of  shipment  as  an  article  of  commerce,  and  cost  the  govern- 
ment nothing  but  the  labor  of  digging  and  loading.it  on  th* 
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ship,  its  prime  cost  at  the  place  of  shipment  would  be  an  insig- 
nificant sum,  notwithstanding  the  fact  that  if  the  ship  had 
pxeoeeded  safely  a  short  4ifltanoe  fartlwr  on  her  royage,  and 
had  reached  the  port  of  New  York,  the  cargo  would  have  been 
worth  $60  a  ton. 

With  these  facts  before  it  the  court  (Blatchford,  J.)  was 
obliged  to  discover  some  reasonable  method  of  applying  the 
rule,  which,  while  it  would  exclude  profits,  would  not  deny  sub- 
stantial restitution  to  the  party  injured. 

This  the  court  did  by  deducting  from  the  price  in  New  York 
the  expenses  of  the  voyage,  and  an  amount  which  the  proof 
of  experts  showed  would  be  considered  by  an  importer  a  fair 
average  profit  for  importing  such  an  article. 

The  learned  judge  was  compelled,  in  the  absence  of  other 
data,  to  arrive  at  the  price  of  the  guano  at  the  place  of  ship- 
ment by  taking  the  market  price  at  the  place  where  it  had  a 
market  price,  and  after  deducting  the  expenses,  and  an  aver- 
age profit  to  an  importer  of  similar  articles,  he  treated  the  ' 
residue  as  the  equivalent  of  the  market  price  at  the  place  of 
shipment.  That  is  to  say,  the  price  which  merchants  would 
probably  be  willing  to  give  for  the  guano  for  exportation  at 
the  place  of  shipment  if  it  was  possible  to  buy  it. 

These  Qases  serve  to  show  that  it  has  been  found  impracti- 
cable to  apply  literally,  in  all  oases,  the  rule  allowing  only 
the  prime  cost  of  the  cargo  at  the  place  of  shipment.  In  the 
case  before  me  now  it  appears  that  the  port  of  St.  Pierre  is  a 
French  port,  near  to  the  place  of  collision;  that  it  is  a  market 
for  cod,  and  a  port  where  French  fishing  vessels  quite  com- 
monly sell  a  portion  of  their  "catch." 

It  also  would  appear  from  the  testimony  that  there  is 
some  advantage  of  price  there  for  fish  caught  by  French  ves- 
sels, and  that  American  cod-fish  are  not  salable  in  France. 
It  would  not,  therefore,  I  think,  be  jnst  to  undertake  to  esti- 
mate the  value  of  the  "catch"  of  the  Briha  by  the  price  of 
similar  fish  in  the  fishing  ports  of  New  England  or  Canada, 
but  I  can  see  tfo  objection  to  taking  the  price  at  St.  Pierre  as 
a  basis.  It  was  the  nearest  French  port,  and  one  not  distant 
from  her  anchorage  at  the  time  of  the  collision.    It  is  a  mar- 
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ket  for  fish  canght  by  French  vessels  for  shipment  to  Frande ; 
and  I  think  the  price  obtained  there  must  represent,  as  near 
as  it  can  be  in  any  way  gotten  at,  the  average  cost  to  all  parties 
concerned  of  catching  and  landing  the  fish  there. 

The  great  difference  between  the  price  at  St.  Pierre  (16 
irancs  per  quintal)  and  the  prioe  at  Bordeaux  (28  francs)  has 
not  been  explained,  and  I  think  it  must  represent  not  only 
profit,  but  most  probably  considerable  port  charges  or  duties 
in  France.  Certainly,  as  the  price  in  America  for  similar 
fish  was  not  over  10  francs  per  quintal,  28  francs  cannot  be 
the  actual  value  of  the  fish  outside  of  France,  with  merely 
freight  to  Bordeaux  added. 

It  has  been  urged  with  force  that,  as  in  cases  of  collisions, 
where  there  is  freight  actually  contracted  for,  the  freight  then 
pending,  less  the  expenses  of  completing  the  voyage,  is  al- 
lowed as  part  of  the  damages ;  and  that  in  such  cases  as  this, 
the  fish  themselves  costing  nothing,  the  price  they  would  have 
produced  in  Bordeaux  (which  was  the  Briba's  port  of  destina- 
tion) should  be  regarded  not  as  profit,  but  as  the  freight 
earned  by  the  vessel  and  wages  earned  by  the  crew  according 
to  the  several  and  respective  shares  of  the  vessel  and  the  crew 
in  the  proceeds  of  the  "catch." 

It  seems  to  me,  however,  that  to  adopt  this  rule  would  be 
to  lei  in  the  very  dangers  and  uncertainties  sought  to  be 
excluded  by  the  decisions  directed  against  allowing  profits  in 
any  shape.-  It  could  be  invoked  in  every  instance  in  which 
the  owner  of  the  vessel  was  also  the  owner  of  the  cargo,  and 
expected  to  make  freight  for  his  vessel  by  the  profit  on  the 
cargo.  It  would  open  the  door  to  all  the  uncertainties  of  a 
calculation  based  upon  fluctuating  markets  and  a  conjectural 
termination  of  the  voyage.  As  the  Briha  was  near  to  the 
port  of  St.  Pierre,  and  could  have  proceeded  there  without 
appreciable  expense,  I  think  the  price  there,  viz.,  16  francs 
per  quintal,  without  deduction  for  any  expense  of  getting 
there,  should  be  allowed  as  the  value  of  the  "catch"  which 
was  lost,  with  interest  from  the  date  of  collision.  With 
regard  to  the  sum  allowed  for  the  cod-liver  oil,  which  is  also 
excepted  to,  I  think  the  finding  of  the  roaster  is  the  only  one 
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whioh  the  testimony  sapports,  and  I  am  also  of  opinion  that 
the  sums  allowed  by  him  for  the  clothing  and  personal  effects 
of  the  master  and  crew  have  been  sufficiently  proved. 

The  libellants  excepted  to  the  master's  report  because  the 
sum  allowed  for  the  fish  was  not,  in  their  judgment,  sufficient, 
and  also  because  the  master  disallowed  their  claim  for  the 
probable  "catch"  which  with  reasonable  certainty  they  would 
bare  taken  if  they  had  been  permitted  to  fish  for  the  remain- 
der of  the  season.  The  master  reports  that  the  testimony 
shows  that  there  remained  30  days  of  the  fishing  season,  in 
which  with  reasonable  certainty  those  on  the  Briha  might 
have  taken  15,000  fish,  additional  to  the  cargo  then  onboard. 
I  think  the  master  properly  rejected  this  claim.  It  is  clearly 
to  be  excluded,  under  the  rule  hereinbefore  adverted  to. 

The  probable  earnings  of  a  vessel  have  sometimes  been 
considered  in  cases  of  partial  loss  in  collisions,  when  there 
was  no  other  means  of  ascertaining  the  loss  to  the  owner  by 
the  detention  of  his  vessel  while  being  repaired ;  but,  in  cases 
of  total  loss,  interest  from  the  date  of  destruction  is  given  in 
lieu  of  the  profit  which  might  have  been  gained  by  the  owner 
by  the  subsei^uent  use  of  his  vessel. 


GooEB  and  others  t;.  Steamkb  Tokawamda  Ain>  STBin-Tua 
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{Ditlnet  Court,  D.  S/iode  Iikmd. 
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-,  1880.) 


In  Admiralty.    Libel  in  case  of  collision. 

W.  W.  <k  8.  T.  Douglas,  for  libellants. 

Thurston,  Ripley  de  Co.,  for  steam- tug  Pawtucket. 

Browne  d  Van  Slyck,  for  steamer  Tonawanda. 

Knowles,  D.  J.  Within  the  hour  following  sunset  on  the 
twenty-fifth  of  October,-  1876,  the  steamer '  Tonawanda  left 
her  dock,  north-easterly  from  Fox  Point  wharf  and  630  feet 
therefrom,  for  Philadelphia;  and  the  ,steam-tug  Pawtucket, 
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with  the  schooner  Harriet  E.  Brown  in  tow,  left  the  Wilkes- 
barre  pier,  situate  south-easterly  from  Fox  Point  and  1,536 
feet  distant  therefrom  in  a  direct  line,  bound  for  the  wharf 
of  Tucker  &  Swan,  situate  at  a  point  north-westward  of  said 
pier,  on  the  westerly  side  of  Providence  river. 

The  course  of  the  steamer  was  down  the  channel  southerly; 
that  of  the  tug  and  tow  westerly  and  northerly  across  the 
channel.  The  schooner  was  securely  attached  to  the  tug, 
starboard  to  starboard — the  schooner  heading  easterly,  the  tug 
westerly;  the  tug,  as  it  seems,  wholly  hidden  from  view  from 
a  northerly  stand-point.  The  schooner,  it  is  not  questioned, 
before  leaving  the  pier  came  under  the  control  and  manage- 
ment, solely  and  j^xclusively,  of  the  captain  of  the  tug;  the 
captain  of  the  schooner,  though  on  board  her,  devolving  for 
the  trip  all  his  duties  and  responsibilities  upon  the  captain 
and  officers  of  the  tug.  The  schooner  and  tug  (regarding 
them  attached  to  each  other  as  one  steam-vessel)  started  on 
her  course,  and  the  steamer  Tonawanda  on  hers,  and  it  so 
chanced  that  the  two  came  into  collision  at  a  point  near  the 
westerly  line  of  the  channel  of  Providence  river,  distant  about 
1,600  feet  in  a  direct  line  from  the  dock  of  the  steamer,  and 
about  1,100  feet  in  a  direct  line  from  the  aforesaid  pier.  For 
the  damage  occasioned  by  this  collision  the  owners  of  the 
schooner,  and  of  her  freight,  instituted  suit  by  libel  against 
both  the  steamer  and  the  tug,  charging  that  each  and  both 
of  them  were,  upon  the  facts,  -guilty  of  sins  of  commission 
or  of  omission,  or  of  both,  which  rendered  them  both  liable 
for  damage  as  claimed.  The  libel  was  filed  November  8, 1876, 
and  the  claims  and  answers  of  the  steamer  and  of  the  steam- 
tug,  November  24,  1876,  and  December  11,  1876;  but,  for 
one  reason  or  another,  the  cause  was  not  pressed  to  a  hear- 
ing until  October  27, 1879,  and  a  noteworthy  fact  is  that  a  great 
part  of  the  testimony  adduced  in  depositions  was  not  taken 
until  1878  and  the  summer  of  1879. 

At  the  hearing  it  was  contended,  on  behalf  of  the  libel- 
lants,  that  their  allegations  of  non-feasance  and  misfeiaBance 
against  the  steamer  and  the  tug,  respectively,  were  fully  sus- 
tained by  evidence  and  argument,  while  on  the  pari  of  the 
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steamer  and  the  tag  respectively,  the  oontraiy  was  main- 
tained— the  learned  and  faithful  proctors  of  the  claimant 
tug  charging  that  the  steamer  was  solely  in  faalt  and  the 
tng  guiltless,  and  the  no  less  learned  and  faithful  proctor  of 
the  claimant  steamer  charging  that  the  tug  was  solely  in 
fault  and  the  steamer  guiltless.  That  one  or  the  other  of  the 
two  claimants  (the  tug  and  tow  heing  regarded  as  one,  and 
the  tug  as  the  one  for  the  purposes  of  this  cause)  was  to  be 
^.eld  responsible  for  the  collision,  was  understood  in  effect  to 
be  conceded  by  the  claimants  themselves  in  their  elaborate 
and  voluminous  briefs,  and  their  no  less  elaborate  oral  state- 
ments and  arguments ;  and  upon  the  issues  thus  presented 
the  court  is  now  required  to  announce  its  coneluaione.  Its 
conclusions  I  emphasize,  for  these  alone  does  it  seem  to  me . 
necessary  or  expedient  here  to  set  forth.  .An  opinion  with 
reasons,  I  am  aware,  is  always  a  desideration  on  the  part  of 
the  prevailing  party,  but  rarely  on  the  part  of  his  opponent, 
if  the  cause  is  to  be  retried  on  appeal,  as  the  case  at  bar  may 
be.  In  fact,  a  statement  in  full  of  the  process  of  reasoning 
hpon  the  facts  and  evidence  which  underlie  those  conclusions 
would  little  benefit  or  interest  any  party,  as  it  would  be  nec- 
isssarily  but  a  review  and  repetition  of  arguments,  suggestions, 
and  recitals,  substantially,  if  not  literally,  embodied  in  the 
briefs  and  oral  arguments  of  counsel  at  the  hearing. 

1.  The  charges  of  culpable  fault  against  the  Tonawanda 
preferred  by  the  libellants,  and  earnestly  pressed  by  the  coun- 
sel of  the  steam-tug,  are  six  in  number,  namely:  First,  in 
starting  down  the  narrow  and  frequented  channel  of  Provi- 
dence river  under  a  full  head  of  steam ;  second,  in  not  having 
a  bow  watchman  on  duty;  third,  in  not  observing  ordinary 
diligence  and  circumspection,  but  allowing  a  person  50  or  100 
feet  further  aft  than  were  the  captain  and  mate,  and  not  on 
duty,  to  anticipate  those  officers;  fourth,  in  not  heeding  or 
answering  the  proper  signals  made  by  the  Pawtucket;  Jifth, 
in  not  immediately  signalling  to  stop  the  steamer  instead  of 
merely  signalling  to  slow  her ;  sixth,  in  porting  the  helm  in- 
stead of  starboarding,  or  at  least  letting  her  go  in  the  course 
she  was  then  on. 
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The  first  four  of  these  I  adjudge  satisf actorilj  sustained  bj 
the  weight  of  the  evidence.  That  the  steamer  was  in  fault, 
after  the  approach  of  the  tug  and  tow  was  noticed  by  the  mate 
and  captain  of  the  Tonawauda,  is  not  shown.  The  fifth  and 
sixth  charges,  therefore,  I  adjudge  not  sustained.  The  evidence 
bearing  upon  the  question,  how  light  or  how  dark  it  was  dur- 
ing the  five  or  ten'  minutes  preceding  the  collision,  was  very 
voluminous,  very  contradictory,  and  utterly  irreconcilable.  It 
in  my  judgment,  however,  warrants  the  conclusion  that,  at 
the  moment  of  leaving  Fox  Point  wharf,  the  Tonawanda's 
lookout,  had  such  an  officer  been  at  his  post,  could  have  seen 
the  tug  and  schooner,  as  the  persons  on  board  the  tug  and 
schooner  saw  the  Tonawanda.  That  the  collision  was  in  any 
very  appreciable  degree  caused  or  affected  by  the  absence  of 
light,  though  the  sun  had  set,  I  find  not  to  be  sustained  by 
the  weight  of  evidence. 

2.  The  charges  of  culpable  negligence  against  the  steam- 
tug,  urged  by  the  libellants,  and  by  the  counsel  for  the  Ton- 
awanda, were  in  effect  these,  viz.:  First,  that  as  the  Tona- 
wanda was  seen  by  the  captains  of  the  tug  and  schooner  under 
way  near  Fox  Point,  at  the  minute  the  tug  started  out,  or 
before,  the  tog,  towing  a  schooner  stern  first,  should  have 
delayed  starting  out  until  the  Tonawanda  had  passed  down 
the  channel;  tecond,  the  tug  and  tow,  having  started  out, 
should  have  ported  her  helm  and  passed  up  on  the  eastern 
side  of  the  channel,  leaving  the  western  side  open  to  the 
Tonawanda,  on  the  course  she  was  seen  to  be  coming  down; 
third,  granting  that  whistles  were  blown  by  her,  as  she  claims, 
that  when  she  failed  to  receive  any  response  to  her  signals 
she  should  have  either  ported  her  helm,  or  slowed  or  stopped 
her  engine,  and  given  way  to  the  steamer;  and,  fourth,  that 
as  the  sun  had  set  the  tug  and  tow  each  should  have  had 
lights,  as  prescribed  by  statute,  and  a  bow  watchman  each, 
the  admitted  fact  being  that  neither  tow  nor  tpg  had  either 
lights  or  watchman. 

As  regards  the  omission  by  tug  and  tow  to  exhibit  Ughts, 
I  have  only  to  say  that  I  fail  to  find  reason,  on  the  evidence, 
for  adjudging  that  their  short-coming  in  this  respect  contrib- 
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ttted  in  anj  appreciable  degree  to  occasion  or  aggravate  tb& 
collision.  The  absence  of  a  watchman  on  the  tow  was,  how- 
ever, in  my  judgment,  a  culpable  omission,  inasmuch  as  it 
appears  that  the  captain  of  the  tug,  who  was  directing  her 
course,  was  not  in  a  position  to  see  continuously  the  approaching 
steamer,  as  a  watchman  on  board  the  tow  could  have  been. 

Subject  to  these  qualifying  remtirks  as  to  the  fourth  specifica- 
tion, I  am  constrained  by  the  weight  of  evidence  to  adjudge 
that  these  charges  are  sustained.  It  is  conceded  that  in  the 
testimony  is  found  data  for  a  plausible  argument  against  my 
conclusions;  but  the  weight  of  the  argument,  as  well  as  the 
weight  of  evidence,  in  my  judgment,  sustain  them. 

In  regard  to  one  point  persistently  and  confidently  urged 
as  a  pivotal  one  on  behalf  of  the  tug-boat,  it  may  be  well  here 
to  append  a  remark  or  two. 

It  was  contended  that  the  evidence  (including  certain  plats 
exhibited,  and  certain  statements  of  distances,  and  estimates 
of  the  speed  of  the  tug-boat  and  steamer,  respectively)  estab- 
lished as  an  incontrovertible  fact  that,  at  the  moment  the 
officers  of  the  steamer  first  saw  the  tug  and  tow,  the  tug  and 
tow  had  reached  a  point  in  the  westerly  part  of  the  channel 
of  the  river  out  of  the  course — that  is,  out  of  the  way  of  the 
steamer — and  that  consequently,  if  the  steamer  had  kept  on 
her  course,  and  6ad  not  veered  from  it  by  porting  her  helm, 
no  collision  could  or  would  have  occurred.  This  point,  I 
would  remark,  has  received  due  consideration,  and  the  con- 
flicting testimony  bearing  upon  it  been  canvassed  and 
weighed;  the  conclusion  arrived  at  being,  as  above  substan- 
tially stated,  that  the  point  is  not  sustained  by  the  weight  of 
evidence. 

It  results  that  I  must  pronounce  for  the  libellants  as  against 
both  the  steamer  and  the  tug,  as  being  both  culpably  in  fault 
and  liable  for  the  damage  occasioned  by  the  collision.  As  to 
the  amount  of  the  damage,  it  must  be  referred  to  a  commis- 
sioner to  inquire  and  report,  unless  the  parties  cau  agree 
thereon. 
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DisBHOBB,  V.  Thb  Louisville,  Nbw  Albant  &  Chicaoo  Bail* 

BOAD  Co.* 

{Cireuit  Court,  D,  Indiana.    ,  1880.) 

L  Comoir  Cakribbs — Ezprbbs  Companies  — Shtppbr — iHjoifOTroH. 
Tbe  refusal  of  a  railroad  company  to  carry  an  express  company's  safes 
and  chests,  nnless  it  was  allowed  to  open  the  same  and  inspect  their 
contents,  or  was  furnished  with  an  inventory  of  such  contents,  with 
the  further  understanding  that  the  railroad  company  might,  whenever 
it  aaw  fit,  operand  inspect  the  safes  and'chests  of  the  express  com- 
pany, and  also  collect  the  freight  on  each  separate  article  or  parcel 
contained  therein,  as  if  each  had  been  shipped  by  itself,  violates  lx)th 
tbe  express  company's  rights  as  a  shipper,  and  the  terms  of  an  inter- 
locntory  judgment  temporarily  restraining  an  interference  with  the 
express  company's  business. 
lOM.  &W.397. 

a  Bame— Officbbs  ahd  Ehploykb — Injunctios— Contempt — Adviob  o» 
OoDNBSL. — The  officers  and  employes  of  such  railroad  are  not  liable 
for  contempt  in  thus  violating  such  injunction,  where  they  have 
acted  under  the  advice  of  able  and  reputable  counsel,  and  where  it  was 
chiefly  desired  to  obtain  a  construction  of  the  injunction  order. 

In  Chancery.  Bule  to  show  cause  why  certain  parties 
shoold  not  be  attached  for  contempt  of  an  interlocutory 
order  of  injunction. 

Clarence  A.  Seward  and  Baker,  Hord  it  Hendricks,  for  com* 
plainant. 

Bennet  H.  Young,  for  respondent. 

Gbbbhau,  D.  J.  The  bill  of  complaint  in  this  case  gives  a 
eompiehensive  history  of  the  origin  and  development  of  the 
express  busineisB  in  the  United  States,  and  of  the  relations 
which,  for  some  40  years,  have  subsisted  between  express 
carriers  and  railway  companies  generally,  and  it  states  par- 
ticularly the  relations  that  hare  existed  between  the  Adams 
Express  Company  and  the  defendant. 

It  appears  that,  since  August,  1862,  until  the  bringing  of 
this  suit,  the  Adams  Express  Company  has  conducted  its 
business  as  an  express  carrier  over  the  line  of  this  railroad 
from  Greencastle,  Indiana,  south  to  New  Albany  and  Louis- 

*See  Ditumore  v.  ZouiteUU,  G.  *  L.  Ry.  Co.  2  Fed.  Kep.  465. 
v.3,no.ll— 38 
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ville,  with  the  exception  of  an  interval  of  two  years,  during 
which  the  Adams  Express  Company  withdrew  from  this  line. 
The  agreement  between  the  Adams  Express  Company  and  the 
Loaisville,  New  Albany  &  Chicago  Bailroad  Company,  the 
predecessor  of  the  defendant,  and  whioh,  as  stated  in  the 
supplemental  bill,  was  subseijuently  recognized  and  adopted 
by  the  defendant,  under  which  the  Adams  Express  Company 
was  carried  by  the  defendant  and  its  predecessor  during  this 
period,  was,  from  time  to  time,  modified  as  to  rates  of  charges 
but  the  general  plan  or  mode  of  conducting  the  business 
remained  the  same.  According  to  that  plan  or  mode,  as, 
appears  by  affidavits  read  at  the  hearing,  the  express  com- 
pany was  accorded  a  certain  space  in  the  baggage  car  of  the 
defendant's  passenger  trains  for  its  express  matter  and  mes- 
sengers, for  whioh  it  paid  an  agreed  sum  in  gross  where  the 
express  freight  did  not  exceed  a  spe'^ified  weight,  and  an  ad- 
ditional charge  per  hundred  pounds  where  the  express  matter 
exceeded  that  specified  weight.  The  express  company,  by 
means  of  its  stationed  employes,  and  its  horses  and  wagons, 
and  other  conveniences  and  appliances  connected  with  its 
offices,  collected  the  express  parcels  to  be  transported  by  it 
from  all  persons  desiring  to  ship'  property  through  its  instru- 
mentality, and  delivered  them  aboard  the  defendant's  bag- 
gage car,  where  they  were  taken  into  personal  charge  by  a 
messenger  of  the  express  company,  and  retained  by  him  in 
his  personal  charge,  during  their  transit  by  rail,  until  their 
arrival  at  the  place  of  destination,  when  they  were  delivered 
to  the  proper  agent  of  the  express  company  at  that  point  for 
distribution  and  delivery  to  the  respective  coifsignees.  Par- 
cels containing  money  or  other  articles  of  great  value  were 
packed  and  carried  in  iron  safes.  Parcels  containing  ordinary 
merchandise  of  less  value  were  usually  packed  and  carried  in 
chests  and  trunks,  while  articles  of  greater  weight  or  bulk,  or 
articles  of  comparatively  small  value,  that  did  not  require  so 
great  care,  were  not  thus  packed,  but  deposited  upon  the  floor 
of  that  part  of  the  car  assigned  to  the  express  messenger. 

During  the  same  period  another  express  company,  the 
American,  was  carrying  on  a  like  business,  ip.  a  similar  man- 
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ner,  and  upon  eimilar  terms,  over  that  portion  of  the  defend- 
ant's railroad  from  Greencastle  to  Michigan  City,  the  northern 
terminns  of  the  road,  thence  to  Chicago.  The  bill  avers  that 
these  two  express  companies,  during  the  period  named,  inter- 
changed express  matter  at  Greencastle,  and  that  thereby  each 
of  them  had  a  continuous  and  direct  line  of  express  communi- 
cation, daily,  between  Louisville  and  Chicago,  and  Chicago 
and  Louisville. 

The  affidavits  show  that  each  of  these  express  companies 
made  concessions  in  favor  of  such  through  express  matter 
from  its  own  local  rates,  so  as  to  produce  a  reasonable  through 
rate,  and  such  as  either  company  might  have  charged  if  it 
bad  performed  the  entire  carriage  itself.     The  affidavits  also 
show  that  since  the  iirst  day  of  July,  1880,  when  the  defend- 
ant's course  of  business  with  the  Adams  Express  Company 
complained '  of  commenced,  the  two  express  companies,  by 
arrangement  between  them,  have  continuously  received  ex- 
press matter  at  any  point  on  the  line  of  one  company,  destined 
for  any  point  on  the  line  of  the  other  company,  as  through 
matter,  becoming  responsible  for  its  delivery  to  the  consignee, 
and  billing  it  through  at  through  rates- 

The  bill  alleges  that  in  the  year  1879  certain  persons,  offi- 
cially or  otherwise  connected  with  the  Louisville  &  Nashville 
Baihoad,  of  Kentucky,   perfected   the  organization   of  an 
express  company,  under  a  Kentucky  charter,  known  as  the 
Union  Express  Company;  that  through  their  influence  the 
Lonisville  &  Nashville  Railroad  Company,  and  several  other 
southern  railroad  companies  controlled  by  it  or  under  its 
influence,  by  concert  between  them,  determined  to  give  to  the 
Union  Express  Company  the  exclusive  right  to  do  business  as 
an  express  carrier  over  their  lines,  and  to  exclude  the  Adams 
Express  Company,  its  messengers  and  agents,  therefrom ;  that 
they  also  procured  the  Louisville  &  Nashville  Railroad  Com- 
pany, which,  by  ownership  of  stock  or  otherwise,  exerted  a 
controlling  influence  over  the  defendant,  to  cause  the  defend- 
ant to  notify  the  Adams  Express  Company  that  all  existing 
agreements,  express  or  implied,  respecting  the  transportation 
of  express  matter  by  the  defendant  over  its  road,  for  the 
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Adams  Express  Company,  would  be  considered  nnll  and  void 
on  and  after  April  20,  1880.  The  bill  charges  that  the 
defendant  had  entered  into  a  contract  with  the  Union  Express 
Company,  whereby  the  latter  company  was  to  be  granted  the 
excluslTe  privilege  of  doing  an  express  business  over  the 
defendant's  road,  and  that  it  was  the  purpose  of  the  defend- 
ant, on  and  after  the  day  last  named,  to  exclude  the  Adams 
Express  Company,  its  messengers,' and  agents  from  its  line. 
The  bill  prayed,  among  other  things,  that  the  defendant  might 
be  enjoined  from  carrying  this  purpose  into  execution,  and 
from  making  any  discrimination,  as  to  facilities  or  charges, 
in  favor  of  any  other  express  carrier  or  person,  against  the 
Adams  Express  Company,  and,  pending  final  hearing,  for  an 
interlocutory  restraining  order.  The  original  bill  was  filed 
on  the  fifteenth  day  of  April,  1880. 

On  the  nineteenth  day  of  July,  1880,  the  complainant  filed 
an  amendment  and  also  a  supplement,  to  the  bUl.  The 
amendment  shows  more  particularly  the  agreement  between 
the  Adams  Express  Company  and  the  railway  companythat 
was  in  existence  when  the  latter  gave  notice  to  the  express 
company  that  all  existing  arrangements  between  them  should 
terminate  on  the  twentieth  day  of  April,  as  above  stated. 
This  agreement,  which  was  in  writing,  though  formal  execu- 
tion of  it  by  the  parties  was  neglected  or  omitted,  was  entered 
into  on  the  eleventh  day  of  May,  1870,  and  has  ever  since, 
until  the  time  of  the  giving  of  the  notice  above  mentioned, 
been  regarded  and  acted  upon  by  the  parties  as  the  contract 
subsisting  between  them. 

By  this  agreement  the  railroad  company  contracted  to  fur- 
nish the  express  company  sufficient  space,  in  its  baggage  cars 
attached  to  its  passenger  trains,  for  the  transaction  by  the 
express  company  of  its  business,  and  to  grant  to  the  express 
company  the  privilege  of  carrying  a  messenger,  with  a  safe 
and  2,000  pounds  of  freight,  each  way,  daily,  between 
New  Albany  and  Greencastle,  for  which  service  the  express 
company  agreed  to  pay  the  railroad  company  $33  per  day ;  and 
for  all  freight  carried  over  the  whole  length  of  road  between 
the  above  points,  in  excess  of  2,000  pounds  each  way,  daily. 
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the  express  oompany  was  to  pay  the  farther  snm  of  84  cents 
for  each  100  pounds.     Settlement  was  to  be  made  monthly. 
It  was  agreed  that  the  railroad  company  was  not  to  allow  its 
conductors  or  baggage-masters  to  carry  express  matter  on 
passenger  trains  upon  which  the  express  company  sent  its 
messengers;  that  the  railroad  company  shoald  not,  duriihg 
the  existence  of  the  agreement,  accord  greater  facilities  or 
more  favorable  rates  to  any  other  express  carrier;  that  the 
express  oompany  should  assume  all  risk  of  loss  or  damage  of 
property  carried  under  the  agreement,  except  such  as  might 
result  from  the  carelessness  of  the  railroad  company,  its 
agents,  or  employes ;  that  the  railroad  company  should  carry 
such  officers  of  the  express  company  as  might  be  necessary 
to  the  supervision  of  the  express  business  free  of  charge ;  that 
money  belonging  to  the  railroad  company  should  be  carried 
for  it  by  the  express  company  over  the  line  of  railroad  free 
of  charge,  but  at  the  risk  of  the  railroad  company ;  and  that 
from  and  to  points  off  the  line  of  railroad  the  express  com- 
pany should  carry  money  for  the  railroad  company  at  two- 
thirds  of  its  regular  rates  to  the  public,  and  under  the  same 
responsibility  as  carrier  as  though    full  rates  had    been 
charged. 

The  agreement  was  to  take  effect  on  the  fifteenth  day  of  May, 
1870,  and  continue  in  force  one  year,  at  the  expiration  of 
which  period  it  might  be  terminated  by  either  party,  upon 
tiiirty  days'  previous  notice  in  writing. 

The  supplement  to  the  bill  alleges  that  after  the  filing  of 
the  original  bill,  viz.,  on  the day  of  May,  1880,  the  de- 
fendant and  the  Union  Express  Company  abandoned  the 
arrangement  they  had  entered  into,  and  the  defendant  deter- 
mined to  do  its  own  express  business  over  its  own  road,  and 
that  on  the  fifteenth  of  that  month  it  did  commence  to  do  such 
business;  that  it  entered  into  a  joint  or  partnership  arrange^ 
ment  with  the  Louisville  &  Nashville  Railroad  Company, 
and  the  Louisville,  Cincinnati  &  Lexington  Railway  Com- 
pany, for  the  transaction  of  an  express  business  over  their 
lines,  organizing  a  joint  and  principal  office  at  Louisville, 
under  the  exclusive  management  of  the  Louisville  &  Nash- 
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ville  Railroad  Company;  that  such  oombined  express  organ- 
ization occupies  upon  the  defendant's  line  the  same  independ- 
ent  position  thereon  as  the  Union  Express  Company  was 
intended  to  occupy,  and  is  as  much  an  independent  organ- 
ization as  that  company  would  haye  been,  and  is  no  more 
entitled  to  exclusive  rights  than  it  would  have  been;  that  the 
defendant,  finding  that  it  could  not,  by  its  direct  arbitrary 
act,  exclude  the  Adams  Express  Company  from  its  line,  deter- 
mined to  accomplish  the  same  result  indirectly,  by  the  impo- 
sition of  oppressive  terms  and  conditions  that  should  be  in 
effect  prohibitory;  that  accordingly  Mr.  Veech,  the  president 
of  the  railway  company,  on  the  twenty-sixth  day  of  June,  1880, 
addressed  a  letter  to  Mr.  Gaither,  the  resident  manager  of 
the  Adams  Express  Company,  enclosing  him  a  schedule  of 
the  defendant's  local  express  charges  between  Louisville  and 
Greencastle,  &s  the  charges  that  would  be  exacted  of  the 
Adams  Company,  and  which  would  be  put  into  effect  on  the 
first  day  of  July,  1880;  also  advising  that,  in  addition  to  such 
charges,  the  messengers  and  other  employes  of  the  Adams 
Company  passing  over  the  line  would  be  required  to  pay  full 
passenger  fares ;  also  that  at  Louisville  and  Greencastle,  the 
terminal  stations  of  the  road,  the  messengers  of  the  defend- 
ant's express  would  be  required  to  take  an  account  of  all  tho 
freight  and  packages  of  the  Adams  Company,  including  money 
and  valuables  contained  in  its  safes,  before  the  same  would 
be  received  for  shipment,  and  that  at  intermediate  points  thfi 
freight  should  be  received  and  an  account  taken  of  it  on  the 
train,  and  that  the  defendant  proposed  to  allow  the  Adams 
Company,  for  gathering  and  delivering  freight  at  stations 
along  the  line,  a  rebate  of  10  per  centum  on  the  regular  tariff 
rates ;  that  on  the  thirtieth  day  of  June,  1880,  Mr.  Gaither  re- 
plied to  this  letter,  saying  that  the  terms  proposed  could  not  be 
accepted  by  the  Adams  Express  Company;  that  the  rates  set 
forth  in  the  schedule  of  rates  so  sent  to  Mr.  Gaither,  and 
which  are  copied  in  the  supplemental  bill,  are  the  same  rates 
prescribed  by  the  defendant  to  be  charged  to  its  own  express 
customers  generally,  including  all  services  and  expenses  inci- 
dent to  the  collection  and  personal  delivery  of  parcels;  that 
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the  experience  of  the  Adams  Express  Company,  and  of  other 
large  and  long-established  express  companies,  shovs  that  the 
costs  of  snch  occasional  services  amount  to  about  50  per 
centum  of  the  entire  gross  receipts ;  that  on  the  first  day  of 
July,  1880,  the  agent  of  the  Adams  Company  at  Louisville 
delivered  aboard  the  defendant's  baggage-oar,  attached  to  its 
passenger  train,  the  safe  and  ohest  of  the  express  company^ 
containing  divers  packed  parcels  of  express  matter,  destined 
for  various  points  south  of  Greencastle,  and  also  for  various 
points  north  of  that  place,  to  be  transported  in  the  usual 
course,  but  that  the  defendant's  general  superintendent  of 
express  demanded  of  the  agent  that  the  safe  and  chest  should 
be  opened  for  his  inspection,  which  demand  being  refused  by 
the  agent  of  the  Adams  Company,  the  safe  and  chest  were 
removed  from  the  car  and  train  by  the  defendant's  superin- 
tendent of  express,  and  the  train  departed  without  them; 
that  on  the  next  day  the  safe  and  chest  were  again  tendered 
for  transportation,  with  the  same  result,  the  defendant  wholly 
refusing  to  receive  the  same  or  to  permit  them  to  be  placed 
in  the  ear  unless  they  should  first  be  opened  for  an  inspection 
of  their  contents,  and  to  enable  the  defendant's  express  agent 
to  make  a  list  or  schedule  of  the  contents ;  that  this  occurred  . 
at  defendant's  terminal  station  in  Louisville ;  that  the  Adams 
Express  Company's  agent  then  took  the  safe  ai;^d  chest  across 
the  river  to  the  Indiana  side,  and  there,  and  at  the  defend- 
ant's depot  in  New  Albany,  tendered  the  same  successively  to 
Gowk,  the  conductor.  Board,  the  agent,  and  Hafry  Bose,  the 
local  express  agent,  at  New  Albany,  of  the  defendant,  in  each 
ease  with  like  result,  each  refusing  to  receive  the  safe  and 
chest,  and  to  prevent  them  to  be  placed  aboard  the  train, 
unless  they  should  first  be  opened  for  inspection,  so  that  a 
list  of  the  contents  might  be  taken ;  that  afterwards,  on  the 
same  day,  July  2d,  the  proper  managing  officer  and  agent  of 
the  Adams  Company  conferred  with  the  president  of  the  rail- 
way company,  with  the  view  of  effecting  some  reasonable 
agreement,  by  which  the  business  might  be  carried  on,  at 
least,  during  the  pendency  of  the  suit,  and  until  the  rights  of 
the  parties  might  be  ascertained  by  decree;  but  that  def end- 
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aut,  ihrougli  its  president,  still  insisted  npon  all  the  terms 
and  conditions  prescribed  b;  bis  letter  of  June  26th,  and 
would  make  no  concession  whatever,  except  that  instead  of  « 
personal  examination  of  the  contents  of  safes  and  chests,  by 
his  express  officers  or  agents,  the  Adams  Express  agents  might 
present  a  written  statement  of  the  contents  of  the  safes  and 
chests,  to  the  end  that  freight  might  be  charged  at  the  defend- 
ant's local  scheduled  rates  upon  each  parcel,  instead  of  upon 
the  aggregate  weight  of  the  safes  and  chests  with  the  packed 
parcels  thereiu ;  that  to  prevent  the  breaking  up  of  the  busi- 
ness of  the  Adams  Express  Company, -upon  that  line,  which 
would  necessarily  result  from  any  material  interruption  of 
its  business,  it  was  compelled,  for  the  time  being,  to  submit 
to  the  terms  exacted  by  the  defendant ;  that  the  terms  imposed 
by  the  defendant  are  so  onerous  and  oppressive  as  to  render 
it  impossible  for  the  Adams  Company  to  continue  permanently 
to  do  business  over  the  line,  in  compliance  with  them.  The 
bill  charges  that  it  is  the  settled  purpose  of  the  defendant, 
either  by  its  direct  arbitrary  act,  or  indirectly  by  the  imposi* 
tion  of  such  unequal  and  oppressive  terms  as  will,  in  effect, 
be  prohibitory,  to  break  up  the  business  of  the  Adams  Express 
Company  and  to  exclude  that  company  from  its  line  of  road. 
In  addition  to  the  relief  prayed  by  the  original  bill,  the  sup- 
plemental bill^  among  other  things,  prays  that  the  defendant 
may  be  required  to  transport  the  express  matter  of  the  Adams 
Company  at  reasonable  rates  of  freight;  that  it  may  be 
required  to  make  a  reasonable  rebate  or  reduction  from  its 
general  rates,  on  account  of  the  accessorial  service  performed 
for  itself  by  the  Adams  Company,  and  that  it  may  be  enjoined 
from  demanding  an  examination  of  the  contents  of  the  safes 
and  chests  of  the  Adams  Company,  or  from  demanding  a 
statement  of  said  contents. 

The  bill,  and  the  amendment  and  supplement  were  each  ver- 
ified by  affidavit.  Upon  the  filing  of  the  original  bill  a  tempo- 
rary restraining  order  was  granted  by  me,  and  it  was  ordered 
that  the  defendant  show  cause,  on  the  seventeenth  day  of  May, 
1880,  why  a  provisional  or  preliminary  injunction  should  not 
issue  according  to  the  prayer  of  the  bill.     On  the  day  last 
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named,  and  the  matter  having  been  heard  by  Mr.  Justice 
Harlan,  an  interlocutory  injunction  was  graxited  by  him  in 
the  following  terms : 

"Gome  now  the  parties,  by  their  solicitors  and  attorneys, 
and,  as  heretofore  ordered,  the  defendant  is  required  to  show 
cause  why  a  provisional  and  preliminary  injunction  shall  not 
be  made  and  issue  herein,  according  to  the  pi'b.yer  of  the  bill 
of  complaint  in  that  behalf;  and  the  court  having  heard  the 
argument  of  the  solicitors  and  counsel  of  the  parties,  and 
being  sufficiently  advised,  does  order,  adjudge,  and  decree 
that,  nntil  the  further  order  of  the  court  on  the  final  hearing 
of  this  cause,  the  defendant,  its  agents,  officers,  servants,  and 
employes  be,  and  they  hereby  are,  severally,  restrained  from 
interfering  with  or  disturbing  in  any  manner  the  enjoyment 
by  the  Adams  Express  Company  of  the  facilities  now  ac- 
corded to  it  by  the  defendant  upon  its  lines  of  railway,  for 
the  transaction  of  the  business  of  the  said  Adams  Express 
Company,  and  of  the  express  business  by  the  public  confided 
to  it;  that  the  defendant  shall  receive  for  transportation  the 
express  matter  and  messengers  of  the  Adams  Express  Com- 
pany at  all  its  depots  and  stations,  and  transport  th.e  same  to 
destination,  without  molestation  or  hindrance,  upon  the  same 
terms  as  to  compensation  for  freight  or  passage  money,  and 
by  the  same  train  that  it  receives  and  transports  express  mat- 
ter and  messengers  for  any  other  express  company,  or  for  any 
other  part  or  portion  of  the  public ;  and  it  is  adjudged  and 
decreed  that  the  said  defendant  has  no  lawful  right  to  make 
any  contract  of  any  kind  with  any  person,  firm,  or  corpora- 
tion, whereby  it  shall  grant  any  rights,  privileges,  accommo- 
dations,  or  facilities   over  its  lines  of  railway  which  will 
prevent  the  said  defendant  from  granting  the  same  or  equal 
rights,  privileges,  accommodations,  and  facilities  to  the  Ad- 
ams Express  Company,  or  to  any  other  portion  of  the  public 
desiring  to  have,  occupy,  enjoy,  and  possess  the  same,  and 
upon  the  same  and  equal  terms  as  are  offered  by  or  afforded 
to  any  other  person,  firm,  or  corporation.     And  the  defendant 
is  forbidden  to  interfere  with  any  of  the  express  matter  or 
messengers  of  the  Adams  Express  Company,  and  from  exclud- 
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ing  or  ejecting  any  of  its  express  matter  or  messengers  from 
the  depots,  cars,  and  lines  of  said  defendant,  and  from  refus- 
ing to  receive  and  transport  over  its  lines  of  railway,  express 
matter  and  messengers  of  the  said  Adams  Express  Company; 
and  from  interfering  with  or  disturbing  the  business  of  the 
said  Adams  Express  Company,  or  its  present  relations  in  ref- 
erence thereto'  with  the  said  defendant,  or  preventing  the 
transaction  of  its  business  over  the  lines  of  the  defendant  on 
the  same  terms  and  conditions  as  are  or  may  be  permitted  to 
any  other  express  company  or  individual  for  similar  business ; 
nor  to  charge  for  the  same  in  excess  of  what  is  reasonable 
compensation,  with  liberty  to  the  parties  to  make  such  farther 
application  herein  to  the  court  as  they  may  be  advised  is  nec- 
essary to  fix  what  is  and  shall  be  a  reasonable  compensation, 
or  for  any  other  matter  growing  out  of  the  case.  In  the  event 
of  a  dispute  between  the  parties,  pending  the  preparation  of 
this  cause,  as  to  what  is  reasonable  compensation  for  the 
services  performed  by  the  defendant  company  for  complain- 
ant, such  difference  shall  be  referred  to  the  court,  after  due 
notice,  and,  pending  such  reference,  the  complainant  shall 
not  be  disturbed  by  the  defendant  company  in  the  transaction 
of  express  busines  over  its  lines  upon  reasonable  terms  as  to 
compensation  and  otherwise.  This  order  shall  not  conclude 
either  party  upon  the  final  hearing  as  to  any  question  upon 
the  merits,  which  may  be  disclosed  by  the  pleadings  or  the 
testimony,  its  object  being  only  to  preserve  the  present  status 
of  the  parties  until  the  case  is  prepared  for  decree." 

On  the  fifteenth  of  July  the  complainant  filed  the  affidavits 
of  L.  C.  Weir,  and  upon  it  moved  for  an  order  against  the 
defendant,  and  also  Valentine  W.  Rose,  its  superintendent  of 
express,  A.  C.  Cowk,  one  of  its  passenger  train  conductors, 
Oscar  Board,  its  agent  at  New  Albany,  and  Henry  Bose,  its 
local  express  agent  at  the  city  of  New  Albany,  to  show  cause 
why  they  should  not  be  attached  for  contempt  of  the  forego- 
ing injunction  order. 

The  affidavit  set  forth,  among  other  things,  the  particulars 
of  the  tender  of  the  safe  and  package  chest  of  the  Adams 
Express  Company  to  Valentine  Bose,  the  defendant's  super- 
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intendent  of  express,  on  the  first  and  second  days  of  Jalj, 
1880,  and  hia  refusal  to  reoeire  the  same  for  transportation 
nnless  the  agent  of  the  Adams  Company  tendering  them 
wonld  open  them  for  examination  by  said  Bose,  to  the  end 
that  he  might  make  a  schednle  of  their  contents.  Also  of 
the  tender  by  the  Adams  (Company's  agent  of  t&e  safe  and 
chest,  on  the  second  day  of  July,  to  A.  C.  Cowk,  conductor, 
Oscar  Board,  agent  at  New  Albany,  and  Harry  Bose,  local 
express  agent  at  New  Albany,  and  the  refusal  by  each  of  them 
to  receive  the  same,  unless  they  should  first  be  opened  for 
inspection  for  the  purposes  mentioned.  As  to  these  trans- 
actions of  the  first  and  second  of  July  the  affidavit  accords 
with  the  allegations  of  the  supplemental  bill. 

The  affidavit  also  set  forth  the  facts  alleged  in  the  original 
bill  as  to  the  arrangement  between  the  Adams  and  American 
Express  Companies  for  the  interchange  of  through  express 
matter  to  Greencastle,  upon  such  terms  that  such  through 
express  matter  was  carried  by  the  two  companies  at  one  rea- 
sonable through  rate ;  but  it  stated  that  since  the  first  day  of 
July,  1880,  the  defendant,  while  carrying  such  through  ex- 
press matter  by  its  own  express  at  a  reduced  through  rate, 
has  exacted  of  each  of  these  two  express  companies,  respect- 
ively," local  rates  of  freight  between  the  place  of  shipment  of 
express  matter  and  Greencastle,  and  the  same  local  rates 
upon  all  such  matter  between  Greencastle  and  the  place  of 
destination,  so  that  the  aggregate  charges  between  the  two 
companies  for  such  through  carriage  greatly  exceed  the  rate 
at  which  defendant  performed  such  carriage  for  shippers  by 
its  own  express,  and  materially  exceed  the  aggregate  compen- 
sation received  by  these  two  companies  for  the  service; 
the  effect  being  that  each  express  company  is  required  to  pay 
to  the  defendant,  for  the  railroad  freight  between  Greencastle 
and  the  place  of  shipment  and  delivery,  as  the  case  may  be, 
materially  more  than  it  receives  from  its  en4ployer  for  the 
same  service,  (^nd  also  for  all  its  accessorial  service. 

A  rule  was  granted  against  the  parties  named  to  show 
canse  why  they  should  not  be  attached  for  contempt  of  the 
interlocutory  order  of  injunction.    Upon  the  return  day  of 
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the  rule  each  party  filed  a  second  answer.  These  answers  do 
not  deny  the  statements  of  the  affidavit  of  Mr.  Weir  touch- 
ing the  aboTe-mentioned  transactions  of  July  1st  and  2d,  nor 
as  to  the  defendant's  mode  of  charging  the  Adams  and  Amer- 
ican Express  Companies  local  freight  rates  on  such  express 
matter  carrrcd  past  Greencastle  from  and  to  points  south,  and 
to  and  from  points  north,  of  that  place.  On  the  contrary, 
these  matters  may  be  said  to  be  adnkitted. 

Numerous  affidavits  were  read  upon  both  sides,  bat  as  to  the 
material  matters  of  facts  contained  in  them  there  is  no  very 
|>||  ;  important  conflict. 

It  was  admitted  by  each  party  cited,  except  A.  C.  Cowk, 
1 1  !  that  he  had  knowledge  of  the  injunction  order  on  and  prior 

to  the  transaction  mentioned  in  the  affidavit  of  L.  0.  Weir. 

After  the  railroad  company  had  refused  to  receive  on  board 
its  cars  the  express  company's  safes  and  chests,  on  the  first 
and  second  days  of  July,  the  former's  president  modified  his 
demand  as  to  the  terms  upon  which  the  express  company 
would  be  allowed  to  continue  its  business  over  the  defendant's 
road,  to  the  extent  that,  instead  of  a  personal  examination  of 
the  contents  of  the  safes  and  chests,  the  express  company 
might  furnish  a  written  list  or  inventory  of  them,  and  pay 
the  defendant  freight  at  its  local  schedule  rates  upon*  each 
parcel,  instead  of  upon  the  aggregate  weight  of  the  safes  and 
chests,  and  the  packed  parcels  therein;  the  defendant  reserv- 
ing, however,  the  right  to  open  the  safes  and  chests,  and  in- 
spect their  contents,  whenever  it  saw  fit  to  do  so.  It  is  in- 
sisted that  Mr.  Gaither,  the  express  company's  manager, 
agreed  to  or  acquiesced  in  the  terms  embraced  in  this  modified 
demand,  but  the  proof  shows  the  contrary.  Instead  of  con- 
senting and  acquiescing,  as  claimed  by  counsel  for  the  defend- 
ant, Mr.  Gaither  submitted  to  the  terms  exacted,  fearing  that 
only  a  temporary  interruption  of  his  company's  business 
would  be  fatal,  so  far  as  this  line  of  road  was  concerned.  It 
is  urged  that  the  terms  imposed  upon  the  express  company 
as  conditions  upon  which  it  might  continue  its  express  busi- 
ness over  this  line  of  road  are  reasonable  and  lawful,  and 
not  in  violation  of  the  order  of  the  court. 
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Ab  between  the  partieB,  the  express  company  was  a  ship- 
per and  the  railroad  company  was  a  carrier.  Unless  the 
carrier  has  reason  to  suspect,  from  the  condition  of  the  pack- 
age  offered,  or  from  some  other  circumstance,  that  the  con- 
tents are  of  a  dangerous  character,  he  is  bound  to  receive  and 
transport  it  to  the  consignee.  This  rule,  however,  is  limited 
.  to  carriers  who,  by  their  general  business,  are  engaged  in  the 
transportation  of  arti'oles  which  are  not  in  themselves  dan- 
gerous to  life  and  property.  If  goods  properly  packed  are 
offered  for  shipment,  the  carrier  cannot  refuse  to  receive 
them,  unless  he  be  first  permitted  to  open  the  package  and 
inspect  the  contents.  In  the  Nitro-Glycerine  Case,  15  Wall. 
524,  Wells,  Fargo  &  Co.  received  at  New  York  a  box  contain- 
ing nitro-glycerine,  to  be  carried  to  San  Francisco  by  the 
isthmus  of  Panama.  There  was  nothing  in  the  appearance 
of  the  box  indicating  the  character  of  its  contents,  and  it  was 
received  without  information  as  to  its  contents  being  asked 
or  given.  On  its  arrival  at  San  Francisco  the  box  was  taken 
to  the  premises  occupied  by  the  carrier  as  a  place  of  business. 
It  was  leaking,  and  while  the  servants  of  the  carrier  were 
attempting  to  open  it  the  nttro-glycerine  exploded,  killing  a 
number  of  persons,  and  injuring  the  premises  occupied  by  the 
carrier,  and  the  adjacent  premises.  The  carrier  had  no 
knowledge  or  reason  to  suspect  the  dangerous  character  of 
the  contents.  Suit  was  brought  against  the  carrier  for  the 
damage  caused  by  the  accident  to  the  premises  occupied  by 
other  parties.  In  deciding  the  case,  Field,  J.,  said :  "If  ex- 
press carriers  are  thus  chargeable  with  notice  of  the  contents 
of  packages  carried  by  them,  they  must  have  the  right  to 
refuse  to  receive  packages  offered  for  carriage  without  a  knowl- 
edge of  their  contents.  It  would,  in  that  case,  be  unreason- 
able to  require  them  to  accept  as  conclusive,  in  every  instance, 
the  information  given  by  the'  owner.  They  must  be  at  liberty, 
whenever  in  doubt,  to  require  for  their  satisfaction  an  in- 
spection even  of  the  contents,  as  a  condition  of  carrying  the 
packages.  This  doctrine  would  be  attended,  in  practice,  with 
great  inconvenience,  and  would  seldom  lead  to  any  good. 
Portonately,  the  law  is  not  so  unreasonable.    It  does  not 
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exact  any  suoh  knowledge  on  the  part  of  the  carrier,  Qor  per- 
mit  him,  in  cases  free  from  suspicion,  to  require  information 
as  ta  the  contents  of  the  packages  offered."  The  charges  for 
carriage  should  be  in  proportion  to  the  responsibility  that  the 
carrier  is  required  to  assume,  and  he  may,  therefore,  inquire 
of  the  shipper  the  value  of  the  package  offered,  and,  if  the 
latter  declines  to  give  the  information  asked  for,  the  carrier 
can  fix  the  value  to  suit  himself,  and  thus  limit  his  risk.  If 
the  shipper  of  diamonds  or  other  articles  of  value,  in  answer 
to  an  inquiry  of  the  carrier,  fixes  an  inadequate  value  upon 
them,  and  they  are  afterwards  lost,  the  liability  of  the  carrier 
cannot  exceed  the  valuation  thus  made.  Persons  who  wish 
to  ship  articles  of  great  value,  suoh  as  money  or  jewels,  and 
hold  the  carrier  accountable  for  the  loss  of  them,  must  not 
purposely  keep  him  in  ignorance  of  the  value  of  the  articles 
entrusted  to  his  care. 

In  10  M.  &  W.  897,  a  number  of  small  parcels  belonging 
to  different  owners  were  united  in  one  large  package,  and  di- 
rected to  one  person  as  consignee,  and  it  was  held  that  the 
carrier  was  bound  to  take  the  package,  charging  for  it  as  if 
each  parcel  belonged  to  one  person,  and  that  there  was  no 
right  to  charge  upon  each  separate  parcel,  as  if  it  had  been 
shipped  by  itself. 

The  defendant's  refusal  to  carry  the  express  company's 
safes  and  chests  unless  it  was  allowed  to  open  the  same  and 
inspect  their  contents,  or  unless  it  was  furnished  by  the  ex- 
press company  with  an  inventory  of  the  contents,  with  the 
understanding  that  whenever  the  defendant  saw  fit  it  might 
open  the  safes  and  chests  and  inspect  their  contents,  and  also 
unless  it  was  permitted  to  collect  the  freights  on  each  separate 
article  or  parcel  as  if  it  had  been  shipped  by  itself,  was  all 
in  violation  of  the  expi-ess  company's  rights  as  a  shipper, 
and  in  violation  of  the  injunction  order. 

It  is  asserted  by  the  express  company,  and  not  denied  by 
the  defendant,  that  at  the  time  the  original  bill  was  filed  it 
was  the  intention  of  the  latter  company  to  exclude  from  its 
road  all  other  express  companies,  and  to  allow  the  Union  Ex< 
press  Company  the  exclusive  privilege  of  doing  express  bnsi* 
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ness  over  its  line.  From  the  facts  no-n  before  the  conrt  it 
looks  very  mach  like,  after  abandoning  the  arrangement  be- 
tween the  defendant  and  the  Union  Express  Gompanj-,  the 
former  soaght  to  do  by  indirection  what  it  feared  it  wonld  not 
be  aUowed  to  do  directly.  The  new  terms  and  conditions 
Dpon  which  the  Adams  Express  Company  was  to  be  allowed 
to  continue  its  business  over  the  defendant's  line  of  road  were 
doubtless  intended  to  be  prohibitory,  and  the  proof  shows 
that  practically  they  were. 

Bat  it  is  now  urged  by  the  defendant's  counsel  that  it  may 
lawfully  do  its  own  express  business  over  its  own  line  of  road, 
and  that  at  the  rates  at  which  it  is  now  carrying  freight  for 
the  Adams  Express  Company  it  can  do  its  own  express  busi* 
neffl  with  profits  to  its  stockholders.  On  the  other  hand,  it 
is  insisted  by  the  express  company's  counsel,  that,  by  its 
charter,  the  defendant  is  not  authorized  to  do  an  express  busi- 
ness. 

Monopolies  are  not  favored  by  the  law,  and  it  would  seem 
that  if  railroad  companies  can  afford  to  do  the  express  business 
over  their  own  lines  as  well  and  satisfactorily  in  all  respects 
as  that  business  is  or  can  be  done  by  express  companies, 
and  at  the  same  time  with  less  expense  to  the  public,  express 
companies  should  not  be  heard  to  complain. 

The  proper  time,  however,  to  decide  this  question,  which 
ii  now  the  chief  controversy  between  the  parties,  will  be  at 
the  final  hearing.  I  now  express  no  -opinion  on  it.  The 
tenns  and  conditions  upon  which  the  defendant  has  received 
and  transported  the  express  company's  freight  for  a  number 
of  years  before  this  suit  was  commenced  have  been  fully  stated, 
and  from  a  careful  reading  of  the  injunction  order,  though  it 
is  somewhat  ambiguous,  it  sufficiently  appears  that,  without 
cbsnge  in  the  terms  and  conditions,  and  until  the  final  hear- 
ing, the  express  company  was  not  to  be  disturbed  in  carrying 
on  its  business  over  the  defendant's  line  of  road ;  and  if,  in 
the  meantime,  either  party  should  think  the  compensation 
vhich  the  defendant  was  thereby  authorized  to  demand  and 
Kteive  from  the  express  company  for  the  privileges  enjoyed 
by  the  latter  were  unreasonable,  application  could  be  made  to 
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the  court  to  determine  what  would  be  right  between  the  parties ; 
that  is  to  say,  that,  until  the  final  hearing,  or  the  further 
order  of  the  court,  the  express  company  should  be  allowed  to 
continue  its  business  over  the  defendant's  road  on  the  same 
terms  as  to  compensation  and  otherwise  as  it  was  before  the 
suit  was  commenced. 

The  relations  which  have  subsisted  between  the  two  com- 
panies before  the  litigation  commenced  were  to  continue  until 
it  was  ended,  and  all  controversies  which  might  arise  out  of 
these  relations  were  to  be  decided,  not  by  the  defendant,  but 
by  the  court. 

The  injunction  has  been  violated,  but  the  parties  against 
whom  the  order  to  show  cause  was  entered  have  all  answered 
that  in  doing  what  they  did  they  had  no  thought  of  disre> 
garding  the  order  of  the  court,  and  that  they  acted  upon  the 
advice  of  counsel,  supposing  that  they  were  doing  nothing 
that  they  were  forbidden  to  do  by  the  injunction. 

The  counsel  who  thus  advised  these  parties  are  in  good 
repute,  both  for  ability  and  integrity.  That  they  believed 
they  were  right  in  the  construction  which  they  placed  upon 
the  order  of  the  court,  and  in  the  advice  which  they  gave  to 
the  defendant,  its  officers  and  employes,  I  have  no  doubt. 
What  seemed  to  be  the  chief  desire  of  counsel  on  both  sides, 
in  the  argument,  namely,  a  construction  of  the  injunction 
order,  has  been  accomplished,  and  the  rule  to  show  cause  will 
be  discharged  on  payment  of  costs,  with  leave  to  the  com- 
plainant to  move  for  an  attachment  in  the  event  that  the 
foregoing  views  of  the  court  be  disregarded  by  the  defendant. 
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GhAFFB  &  BbO.  v.  OlilTBB. 

{Cireuit  Court,  E.  D.  Arkantat. ,  1880.) 


■■tfiSi 


L  Hdbbahd  ahd  Wife — ^Mabribd  Woman'b  Sbtarate  Pkophrtt— Con- 
vey akce  BY  Husband. — A  wife  owned  and  resided  with  her  husbau  I 
upon  lands  which  were  her  separate  property  and  estate  under  the 
Btatute.  Her  husband  conveyed  these  laoda  to  a  trustee  to  secure  the 
payment  of  a  debt.  The  trustee  sold  the  lands  in  pursuance  of  the 
power  contained  in  the  deed  of  trust,  and  made  a  deed  to  the  purchaser, 
after  which  the  husband  acknowledged  himself  to  be  a  tenant  of  the 
purchaser,  to  whom  he  agreed  to  pay  rent  for  the  lands.  In  an  action 
brought  by  the  purchaser  against  the  husband,  for  the  possession  of 
the  land,  tuid,  that  the  wife  should  be  admitted  a  defendant,  and  that 
upon  these  facts  the  plaintiffs  could  not  recover. 

Mrs.  Oliver  owned,  and,  with  her  husband,  lived  npon,  cer- 
tain lands,  which  were  her  separate  property  and  estate 
nnder  the  statate.  Oliver,  her  husband,  conveyed  these 
lands  to  a  trustee  to  secure  a  debt  due  from  him  to  the 
plaintiffs.  His  wife  signed  this  conveyance,  but  her  acknowl- 
edgment was  defective.  The  trustee  in  the  deed  sold  the 
lands  under  the  deed  of  trust  to  the  plaintiffs,  and  executed 
to  them  a  deed  therefor.  After  the  sale  of  the  lands  Oliver 
leased  them  from  the  plaintiffs.  According  to  the  terms  of 
that  lease  the  plaintiffs  are  entitled  to  the  possession  of  the 
lands,  as  against  Oliver,  and  this  action  of  unlawful  detainer 
was  brought  against  Oliver  for  the  purpose  of  dispossessing 
him. 

Mrs.  Oliver  filed  her  petition  to  be  made  a  defendant,  in 
which  she  sets  up  that  the  lands  were  her  sole  and  separate 
property  and  estate;  that  she  never  executed  and  acknowl- 
edged the  deed  of  trust  which  is  the  basis  of  the  plaintiffs' 
claim  to  the  lands,  and  that  she  never  authorized  or  assented 
to  the  lease  of  the  lands  by  the  plaintiffs  to  her  husband ; 
that  she  is  now,  and  for  many  years  prior  to  the  execution  of 
the  deed  of  trust  and  leise  had  been,  in  the  actual  occupancy 
and  possession  of  the  lands  as  her  separate  7)roperty  and 
estate. 

YohUy  d  Whipple,  for  plaintiffs, 

U.  M.  Rose,  for  defendant. 

v.3,no.ll— 39 
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Caldwell,  D.  J.  The  learned  counsel  for  the  plaintiffs 
concede  Mrs.  Oliver's  acknowledgment  of  the  deed  of  tnist  is 
fatally  defective.  On  the  showing  made  Mrs.  Oliver  ought  to 
be  admitted  to  defend  the  suit.  Lewis  v.  Drewster,  57  Pa. 
St.  410 ;  Johnson  v.  Fullerton,  44  Pa.  St.  466 ;  Gantt's  Di- 
gest, §§  4481-2.  In  the  deed  conveying  the  lands  to  Mrs. 
Oliver  the  grantor  declares  the  conveyance  is  "a  gift  of  said 
lands  which  I  make  to  my  daughter  as  a  portion  of  my  estate, 
hereby  intending  to  vest  in  her  a  separate  property  under  the 
laws  of  Arkansas." 

The  grantor  obviously  intended  to  limit  the  estate  to  the 
separate  use  of  Mrs.  Oliver.  This  intention  is  expressed  in 
terms,  and  the  use  of  the  word  "separate,"  according  to  the 
modern  English  authorities,  is  sufficient  of  itself  to  exclude 
the  marital  rights  of  the  husband.  Bispham's  Eq.  §  100; 
3  Perry  on  Trusts,  §§  647,  648;  1  Bishop  on  Married 
Womei.,  §§  817,  824. 

The  deed  to  Mrs.  Oliver  does  not  in  terms  pursue  the  lan- 
guage of  section  8,  '.  Ill,  of  Gould's  Digest,  but  that  is  not 
necessary;  that  act  wSiS  intended  to  extend  and  enlarge  the 
rights  of  married  women  to  their  separate  property,  and 
restrict  the  common-law  rights  of  the  husband  in  the  wife's 
property. 

It  certainly  was  not  intended  by  that  act  to  restriot  the 
operation  of  the  existing  and  well-settled  rules  of  equity  by 
which  a  wife  was  secured  in  the  separate  use  of  her  property, 
and  to  declare  that  a  conveyance  that,  by  its  terms,  was  in 
equity  sufficient  to  limit  the  estate  to  the  separate  use  of  the 
wife,  should  no  longer  have  that  effect. 

Any  language  in  the  deed  which,  prior  to  the  passage  of 
this  act,  would  have  been  effectual  to  limit  the  estate  to  the 
separate  use  of  the  wife,  was  still  effectual  for  that  purpose 
after  the  passage  of  the  act.  2  Bishop  on  Married  Women. 
§§  90-92. 

In  the  absence  of  this  statute,  Oliver  would,  in  equity,  have 
held  these  lands  as  trustee  for  his  wife.  Under  the  statute 
both  the  legal  and  equitable  titles  were  united  in  her,  and,  in. 
the  lani^aage  of  the  act,  she  was)  possessed  of  them  "in  her 
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own  right  and  name,  and  as  of  her  own  property."  In  a 
word,  she  was  invested  with  the  legal  title,  freed  from  the 
marital  rights  of  her  husband  and  the  claims  of  his  creditors. 
Howell  V.  Howell,  Adm'r,  19  Ark.  345;  1  Bishop  on  Married 
Women,  §§  799-801 ;  Allen  v.  Hightower,  21  Ark.  316. 

In  the  absence  of  the  statute,  Mrs.  Oliver  would  have  been 
driven  to  her  remedy  in  equity  to  recover  this  property,  (1 
Bishop  on  Married  Women,  §  801,)  and  in  this  court  she 
could  not  have  availed  herself  of  her  equitable  title  as  a 
defence  to  this  suit ;  but,  under  the  statute,  she  is  the  legal 
owner  of  the  lands,  and  by  the  provisions  of  the  Code  may 
sue  and  defend  in  her  own  name,  at  law,  for  the  protection 
of  her  right.  Gantt's  Digest,  §  4487;  Trieber  and  Wife  v. 
Stover  d  Co.  30  Ark.  727. 

The  deed  to  Mrs.  Oliver,  by  its  terms,  disclosed  that  these 
lands  were  her  separate  estate ;  and  this  deed  was  recorded 
before  the  execution,  by  her  husband,  of  the  deed  of  trust  to 
the  plaintiffs,  and  before  the  execution  by  him  of  the  lease  to 
the  plaintiffs.  The  record  of  the  deed  was  notice  to  the 
plaintiffs,  and  equivalent  to  filing  a  schedule.  Gould's  Digest, 
§  8,  c.  111.  The  deed  of  trust  and  lease  were  nullities 
as  against  Mrs.  Oliver.  Oliver  had  no  possession  of  the  lands 
or  right  of  possession,  but  entered  under  and  in  subordination 
to  his  wife's  title.  If  it  be  conceded  that  the  lease  estops  him 
to  deny  plaintiffs'  title,  it  does  not  bind  or  estop  his  wife,  who 
all  the  time  has  been  in  the  possession  of  the  lands,  and  enti- 
tled to  the  rents  and  profits,  to  the  exclusion  of  her  husband  and 
his  grantors.  She  is  now  here  setting  up  her  rights,  and  she 
cannot  be  deprived  of  thsm  by  any  lease  or  other  devise  of 
her  husband.  She  is  entitled  to  a  judgment  that  will  leave 
her  in  the  enjoyment  of  that  which  is  clearly  hers. 

Such  a  judgment  necessarily  enures  to  the  benefit  of  her 
co-defendant,  her  husband,  because,  if  one  defendant  shows  a 
good  right  to  the  exclusive  possession  of  the  whole  premises, 
the  plaintiffs  have  no  right  of  possession,  and  their  action 
fails  as  to  all  of  the  defendants. 

It  would  be  a  vain  thing  to  render  judgment  in  favor- of 
the  plaintiFs,  and  against  one  defendant,  upon  a  record  and 
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evidence  thai  diacloaed  that  neither  that  defendant  nor  the 
plaintiffs  had  any  title  or  right  of  possession.  Besides,  the  hus- 
band has  a  right  to  live  vrith  his  wife  on  her  lands,  and  a 
judgment  of  ouster  against  him  on  a-  lease  of  her  lands,  not 
assented  to  by  her,  and  which  he  had  no  right  to  make,  and 
that  did  not  bind  her,  would  result  in  dispossessing  the  wife 
f|:om  her  lands,  or  in  separating  husband  and  wife.  Neither 
of  these  things  can  be  done.  The  right  of  possession  in  the 
wife  enures  to  the  benefit  of  the  husband,  in  such  case,  and 
as  the  plaintifEs  have  no  right  of  possession  against  the  wife, 
they  have  none  against  the  husband,  by  reason  of  the  para- 
mount right  and  duty  of  husband  and  wife  to  live  together, 
and  which  is  a  right  and  duty  founded  on  such  high  consid- 
erations of  public  policy  that  no  instrument  executed  by 
either  can  be  used  by  a  third  party,  by  way  of  estoppel  or 
otherwise,  to  destroy  the  right  or  release  from  the  duty. 


BuTLEB  and  others.  Trustees,  v.  Dotjolass  and  others. 


(Circuit  Court,  E.  D.  ArkaMO*. 


-,  1880.) 


EQurrr— Statb  and  Pedkhai.  Coukts.— In  the  determinntton  of  a 
question  of  equity  law,  the  fedenl  and  Btaie  courts  appeal  to  the  same 
sources  of  information  on  equity  jurisprudence,  and  the  decisions  of 
either  are  not  binding  on  the  other. 
,  Same— Vendor's  Lien — Foreclosdhe— SrATuronT  Bab.— In  Arican- 
sas  there  is  no  statutory  bar  to  a  suit  in  equity  to  foreclose  a  vendor's 
lien  for  the  purchase  money  of  real  estate,  where  the  vendor  has  not 
parted  with  the  legal  title. 

Same — Same— Same — Reasonable  Tiub.— In  such  case  the  lien  must 
be  enforced  within  a  reasonable  time,  and  the  federal  courts  hold  that 
that  reasonable  time  is  not  less  than  20  years. 

,  Same — Legal  Title — Bona  Pidk  Purchase— Notice. — ^The  protec- 
tion extended  by  a  court  of  equity  to  a  bona  fide  purchaser  belongs 
only  to  the  purchaser  of  the  legal  title  without  notice  of  an  outstand- 
ing equity.  He  who  purchases  no  legal  title  is  not  protected,  evea 
though  without  actual  notice. 

B.  C.  Brown,  for  plaintiffs. 

Pindall,  Dodge  d  Johnson,  for  defendants. 


Digitized  by 


Google 


BUTLER   V.  DOUGLASS. 


613 


McCrary,  C.  J.  This  cause  has  been  submitted  upon  the 
pleadings  and  proofs.  The  facts  are  as  follows :  The  com- 
plainants, being  the  owners  of  the  real  estate  described  in  the 
bill,  contracted  to  sell  the  same  to  B.  W.  Lee  and  Alfred  Dong- 
lass.  Lee  gave  notes  for  the  purchase  money,  and  complain- 
ants, retaining  title  in  themselves,  gave  a  bond  flonditioned 
for  a  conveyance  upon  payment  of  the  notes. 

The  purchase-money  notes  are  still  held  nnpaid  by  com- 
plainants, who  bring  this  suit  to  enforce  their  vendor's  lien. 
The  purchasers,  B.  W.  Lee  and  Alfred  Douglass,  sold  the  land 
to  the  defendant  Thomas  Douglass,  making  to  him  a  deed,  under 
which  he  entered  into  possession  and  had  held  the  same  for 
a  period  of  about  18  years  prior  to  the  commencement  of 
this  suit.     There  is  a  plea  of  the  statute  of  limitations. 

1.  The  supreme  court  of  this  state  have  decided  that  there 
is  no  statutory  bar  to  a  suit  in  equity  to  foreclose  a  vendor's 
lien  for  the  purchase  money  of  real  estate  where  the  vendor 
has  not  parted  with  the  legal  title.  Hail  v.  Denckla,  28  Ark. 
510.  Whether,  therefore,  a  federal  court  of  equity  in  this 
state  should,  by  analogy,  adopt  as  the  period  of  limitation 
the  length  of  time  required  to  bar  an  action  at  law  for  the 
purchase  money,  or  an  action  of  ejectment  for  the  land,  or 
whether  the  payment  of  the  purchase  money  and  satisfaction 
of  the  lien  will  only  be  presumed  after  the  lapse  of  20  years, 
is  a  question  of  equity  law  to  be  determined  by  a  resort  to 
the  recognized  authorities  and  sources  of  information  on 
equity  jurisprudence. 

In  the  determination  of  such  a  question  of  equity  law  the 
federal  and  state  courts  appeal  to  the  same  sources  of  infor. 
mation,  and  the  decisions  of  either  are  not  binding  on  the 
other.  Johnston  v.  Roe,  10  Cent.  Law  Jour.  328,  [S.  C.  1  Fed. 
Kep.  692,]  and  cases  cited. 

2.  The  defendant  Thomas  Douglass  was  not  an  innocent 
purchaser  without  notice,  because  his  grantors  had  only  an 
equity  in  the  land.  He  was  bound  to  take  notice  of  the  fact 
that  the  legal  title  was  in  complainants,  and  held  as  security 
for  the  unpaid  purchase  money.  The  protection  extended  by 
a  court  of  equity  to  a  bona  fide  purchaser  belongs  only  to  the 


m 


Digitized  by 


G 


« 


614  rSDEBAIi   BEPOBTEB. 

purchaser  of  the  legal  title  without  notice  of  an  outstanding 
eqnity.  He  who  purchases  no  legal  title  is  not  protected, 
even  though  without  actual  notice.  Story's  Eq.  Jur.  §  1502; 
Vattier  v.  Hinde  et  al.  7  Pet.  252. 

8.  When  a  purchaser  goes  into  possession  under  a  contract 
of  purchase,  equity  makes  the  vendor  a  trustee  to  the  vendee 
for  the  conveyance  of  the  title ;  the  vendee  is  a  trustee  for 
the  payment  of  the  purchase  money  and  the  performance  of 
the  terms  of  the  purchase.  10  Pet.  225;  Lewis  v.  TIaick- 
ins,  28  Wall.  119.  Such  a  trust,  however,  must  be  enforced 
within  a  reasonable  time.  What  that  reasonable  time  is  may 
be  somewhat  unsettled,  and  may  vary  according  to  circum- 
stances; but  it  is  settled,  so  far  as  the  federal  courts  are  con- 
cerned, that  it  is  not  less  than  20  years.  BoOne  v.  ChU-U, 
10  Pet.  177,  223-224 ;  Lewis  v.  Hawkins,  supra.  The  statute 
of  limitations  did  not  run  against  complainants  during  the 
war  of  the  rebellion.  Brown  v,  Hiatts,  15  Wall.  178.  As  the 
time  of  the  defepdant's  occupancy  has  been  less  than  20 
years,  exclusive  of  the  period  of  war,  the  defence  of  the  stat- 
ute of  limitations  is  not  good,  and  there  must  be  a  decree  for 
complainants. 

ON   BEHEABING. 

McCbabt,G.  J.  Upon  motion  of  counsel  for  respondents,  in 
the  foregoing  case,  a  reargument  was  ordered,  and  the  case 
has  been  reconsidered.  It  is  insisted  that  it  has  become  a 
rule  of  property  in  Arkansas  that  suits  in  chancery,  to  en- 
force a  lien  upon  real  estate  created  by  sale  under  title  bond, 
must  be  commenced  within  the  same  period  limited  by  lav 
for  bringing  ejectment,  in  analogy  to  the  statute  of  limita- 
tions. This  suggestion  is  answered  by  the  case  of  Leiris 
v.  Hawkins,  23  Wall.  119,  which  went  up  from  Arkansas. 
In  that  case  the  supreme  court  say:  "In  many  of  the  cases 
it  is  held  that  the  lien  of  the  vendor,  under  the  circumstances 
of  this  case,  is  substantially  a  mortgage.  It  is  well  settled 
that  the  possession  of  the  mortgagor  is  not  adverse  to  the 
mortgagee.  In  the  case  last  cited  it  is  said  that  to  apply 
th«  statute  of  limitations  'would  be  like  making  the  lapse  of 
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time  the  origiQ  of  title  in  the  tenant  against  his  landlord.' 
That  the  remedy  upon  the  bond,  note,  or  Bimple  contract 
for  the  purchase  money  is  bq,rred  in  cases  like  this,  in  no- 
vise  afFects  the  right  to  proceed  in  equity  against  the  land. 
As  in  respect  to  mortgages,  the  lien  will  be  presumed  to  have 
been  satisfied  after  the  lapse  of  twenty  years  from  the  ma- 
tarity  of  the  debt,  but  in  both  cases  laches  may  be  explained 
and  the  presumption  repelled.  The  principles  upon  which 
this  opinion  proceeds  are  distinctly  recognized  in  Harris  v. 
King,  16  Ark.  122.  That  case  alone  would  be  decisive  of  the 
case  before  us.  The  considerations  which  apply  where  the 
vendor  in  such  oases  resorts  to  an  action  of  ejectment  were 
examined  by  this  court  in  Burnett  v.  Caidicell,  9  Wall,  290." 
The  case  of  Burnett  y.  CaidioeU  here  referred,  to  seems  to  es- 
tablish oonclnsiTely  the  doctrine  that  the  vendee,  under  a 
bond  for  a  deed,  though  placed  in  possession  by  the  vendor, 
does  not  hold  adversely  to  the  latter.  The  court  say:  "If 
the  contract  stipulates  for  possession  by  the  vendee,  or  the 
vendor  puts  him  into  possession,  he  holds  as  a  licensee.  The 
relation  of  landlord  and  tenant  does  not  exist  between  the 
parties.  The  characteristic  feature  of  that  relation  is  want- 
ing. The  vendee  pdys  nothing  for  the  enjoyment  of  the  prop- 
erty. The  case  comes  within  the  category  of  a  license.  In 
each  cases  the  vendee  cannot  dispute  the  title  of  the  vendor, 
any  more  than  the  lessee  can  question  the  title  of  his  lessor. " 
In  Harris  v.  King,  (16  Ark.  122,)  the  supreme  court  of 
Arkansas  recognised  the  doctrinie  announced  in  these  decis- 
ions. I  do  not  feel  at  liberty  to  depart  from  that  doctrine, 
and  I  do  not  think  it  can  be  maintained  that  a  different  rule 
bas  been,  by  other  and  later  decisions,  so  firmly  established 
in  Arkansas  as  to  constitute  a  settled  rale,  respecting  property 
in  that  state,  which  the  federal  courts  are  bound  to  follow. 
The  doctrine  that  the  purchaser  who  enters  into  possession 
vithoat  obtaining  a  conveyance  of  the  legal  title,  and  without 
paying  the  purchase  money,  who  holds  only  under  a  bond  for 
a  deed,  to  be  executed  when  the  purchase  price  is  paid,  is  a 
mere  licensee,  and  a  trustee  for  his  vendor,  having  no  adverse 
^tion  to  him,  is  so  well  grounded  in  reason,  and  so  thor- 
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oughlj  fortified  by  authority,  that  I  am  not  disposed  to  depart 
from  it.  By  the  very  fact  of  taking  and  holding  under  a  bond 
for  a  deed  to  be  thereafter  executed  by  the  vendor,  such  a 
purchaser  recognizes  the  title  of  bis  vendor,  and  acknowl- 
edges himself  as  holding  in  subordination,  and  not  in  antag- 
onism, to  it.  True,  this  relation  may  subsequently  be  changed, 
and  the  purchaser  may  assume  an  adverse  position;  but, 
when  this  is  claimed,  it  must  be  shown  by  proof.  If  it 
appears  that  he  entered  into  possession  under  a  bond  for  a 
deed,  and  in  amity  with  the  holder  of  the  fee,  the  law  will 
presume  a  continuance  of  that  relation  until  the  contrary 
appears!  And  it  is  equally  clear  that  one  who  purchases 
from  the  holder  of  a  mere  equity  of  this  character  takes  no 
greater  rights,  or  stronger  equity,  than  hifl  vendor  possessed. 
It  is  said  that  the  lien  of  the  vendor  in  such  a  case  is  sub- 
stantially a  mortgage,  and  that  a  suit  to  foreclose  a  mortgage 
must  be  brought  within  the  period  fixed  for  commencing  an 
action  of  ejectment  to  recover  possession  of  the  land.  But 
this  position  is  directly  in  conflict  with  the  ruling  of  the 
supreme  court  of  the  United  States  in  Lewis  v.  Hawkin$, 
tupra,  where  it  is  held  that  "the  possession  of  the  mortgagor 
is  not  adverse  to  that  of  the  mortgagee,"  and  that  to  apply 
the  statute  of  limitations  "would  be  like  making  the  lapse  of 
time  the  origin  of  title  in  the  tenant  against  his  landlord;" 
aud  where  it  is  said  that  the  lien  of  a  mortgage  "will  be  pre- 
sumed to  have  been  satisfied  after  the  lapse  of  30  years  from 
maturity  of  the  debt,"  unless  the  laches  be  explained,  and  the 
presumption  repelled.  It  seems  to  me  that  this  decision  es- 
tablishes the  rule  by  which  I  must  be  governed  as  a  matter  of 
authority.  It  also  commends  itself  to  my  mind  as  eminently 
just  and  reasonable. 
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(Cireuit  Court,  W.  D.  Wiacomin. 


1880.) 


1.  ClBCniT    00URTB--Jnia8DICTION — AfiSTOKEB     OF     MUNICIPAI,     BoRI>— 

Act  of  March  3, 1875,  e.  137,  ♦  1.— The  circait  courto  of  the  United 
States  have  jurisdiction,  nnder  section  1,  e.  137,  of  the  act  of  March  3i 
1875,  over  a  suit  brought  by  the  assignee  of  a  municipal  bond,  where 
such  bond  is  in  form  a  simple  acknowledgment  of  indebtedness,  and 
an  unconditional  promise  to  pay  a  certain  sum  of  money  at  a  time 
certain. 

3.  Neootiablb  Inbtrumknts — "Bbarbr"  or  "Order." — ^The  words 
"  bearer  "  or  "  order  "  are  not  essential  to  the  negotiability  of  a  prom- 
issory note. 

Demurrer  to  complaint. 

Wm.  Ruyor,  for  plaintiff. 

Ed.  F'  Carpenter  and  John  Winans,  for  defendant. 

Bonn,  D,  J.  This  action  is  brought  by  the  plaintiff,  who 
is  a  citizen  of  Massachusetts,  against  the  city  of  Janesville, 
in  Wisconsin,  to  recover  the  amount  of  a  certain  bond  for  the 
snin  of  $1,000  and  interest  issued  by  the  defendant  to  the 
Bock  River  Valley  Railroad  Company,  a  corporation  in  Wis- 
consin, and  assignee  to  the  plaintiff. 

The  following  is  a  copy  of  the  bond : 

United  States  of  America, 

State  op  Wisconsin, 

JANESviiiiiB,  July  1,  1853. 

$1,000.  JANBSVILLE    SCRIP.  No.    47, 

This  certifies  that  the  city  of  Janesville  is  indebted  to  the 
Bock  River  Valley  Union  Railroad  Company  in  the  principal 
sum  of  $1,000,  payable  to  said  company  or  its  assignees  at 
the  end  of  20  years  from  the  first  day  of  July,  1853,  with 
interest  at  the  rate  of  8  per  cent,  per  annum,  payable 
semi-annually  in  the  city  of  New  York,  on  delivery  of  the 
interest  warrants  hereto  annexed,  as  they  shall  respectively 
become  payable,  until  said  principal  sum  is  fully  paid.  In 
testimony  whereof,  and  pursuant  to  a  vote  of  the  common 
council  and  citizens  of  the  city  of  Janesville,  in  a  city  meeting 
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duly  notified  and  held  for  that  purpose,  I,  A.  Hyatt  Smith, 
mayor  of  said  city,  hereunto  subscribe  my  name,  and  cause 
the  seal  of  said  city  to  be  affixed. 

Dated  at  JanesviUe,  July  1,  1853. 

Subscribed  and  sealed  this  first  day  of  August,  1853. 

By  A.  Hyatt  Smith,  Mayor. 

Countersigned  by  J.  W.  Hobson,  Treasurer. 

Annexed  to  the  bond  set  out  in  the  complaint  are  40 
coupons,  for  the  payment  of  semi-annaal  interest,  in  this 
form: 

INTEEEST  WARBANT  FOB  FORTY  DOLLARS. 

On  the  first  day  of  July,  1873,  the  city  of  Janesville,  Wis., 
will  owe  and  will  pay  to  the  Rock  River  Valley  Union  Rail- 
road Company,  or  bearer,  $40,  being  for  the  half  year  yearly 
interest  on  city  certificate  No.  47,  for  $1,000,  payable  in  the 
city  of  New  York.  J.  W.  Hobson,  Treasurer. 

The  defendant  demurs  to  the  complaint,  and  the  point  re- 
lied upon  is  that  the  Rock  River  Valley  Union  Railroad  Com- 
pany, being  a  Wisconsin  corporation,  could  not  assign  the 
bond  to  a  citizen  of  Massachusetts  so  as  to  enable  him  to 
bring  an  action  in  this  court ;  and  the  question  presented  is 
whether  the  bond  in  suit  is  a  promissory  note,  negotiable  by 
the  law  merchant,  within  the  intent  and  meaning  of  section 
1,  c.  137,  of  the  act  of  March  3,  1875,  defining  the  jurisdic- 
tion of  circuit  courts. 

It  is  contended  by  the  defendant — First,  that  the  instru- 
ment sued  on  is  a  bond  and  not  a  promissory  note;  aecond, 
that,  if  a  note,  it  is  not  negotiable  by  the  law  merchant,  it  not 
containing  the  words  "bearer"  or  "order." 

In  regard  to  the  first  point,  sealed  instruments  of  this  char- 
acter, providing  for  the  payment  of  money  at  a  future  time, 
certainly  have  in  this  country,  with  very  few  exceptions,  been 
held  promissory  notes  rather  than  specialties.  In  fact,  the 
instrument  in  suit  answers  every  definition  and  requisite  of  a 
promissory  note  by  the  law  merchant. 

It  is  not  in  form  a  bond,  but  it  is  a  simple  ackuowledg- 
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ment  of  indebtedness,  and  a  promise  to  pay  a  certain  sum  of 
money  at  a  time  certain,  without  condition.  And  that  is  just 
what  a  promissory  note  is.  ' 

It  was  not  the  ifttention  or  object  of  the  statute  to  except 
promissory  notes  and  bills  of  exchange  by  name,  but  to  ex- 
cept commercial  paper  that  is  negotiable  by  the  law  mer- 
chant ;  and  the  words  "promissory  notes"  and  "bills  of  ex- 
change" were  intended  to  include  all  negotiable  paper,  by 
whatever  technical  name  it  might  be  known. 

Municipal  bonds  of  this  character  have  always  been  held 
commercial  paper  by  the  United  States  courts,  and  it  never 
could  have  been  the  intention  of  congress  to  distinguish  be- 
tween these  and  ordinary  notes  and  bills,  giving  jurisdiction 
in  one  case  and  not  in  the  other. 

On  the  other  point,  that  the  instrument  is  not  in  form  ne- 
gotiAble,  is  not  tenable.    Though  the  words  "bearer"  or  "or- 
der" are  more  commonly  used  to  denote  an  intention  to  make  a 
note  transferable  by  delivery  or  indorsement,  they  are  by  no 
means  essential,  and  any  other  words,  evincing  such  an 
intent,  are  equally  efficient  for  such  a  purpose.     The  words 
"or  its  assignees,"  used  in  the  instrument,  undoubtedly  ren- 
der the  note  capable  of  being  negotiable,  the  same  as  though 
the  words  "or  order"  had  been  used.     They  show  an  intent 
to  render  them  transferable  from  person  to  person.     The  fact 
of  coupons  being  annexed  for  the  payment  of  semi-annual 
interest  running  to  bearer,  these  being  part  and  parcel  of  the 
bond  itself,  confirms  this  view,  and  evinces  a  like  intent  to 
place  the  bonds  on  the  market  as  commercial  paper.    Indeed, 
the  purpose  of  their  issue  being  ta  aid  in  the  construction  of  > 
a  railroad,  and  to  raise  money  for  that  purpose,  they  would 
be  of  very  little  use  to  effectuate  that  object  if  they  could  not 
be  transferred.     See  City  of  Lexington  v.  Butler,  14  Wall.  2^2, 
293 ;  Brainerd  v.  A".  Y.dH.R.  Co.  25  N.  Y.  496 ;  Blake  v.  Board 
Sup'n  8.  Co.  61  Barb.  149 ;  3  Kent's  Com.  77;  Story  on  Notes, 
(7th  Ed.)  §§43  and  44,  and  cases  cited;  Daniels  on  Negoti- 
able Instruments,  §  1046 ;  Klauherv.  Biggerstaff,  47  Wis.  561. 
The  case  of  Gregg  v.  Weston,  7  Biss.  360,  denying  the 
jnrisdictiou  of  this  court,  is  not  in  conflict  with  this  view,  as 
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that  case  turned  upon  the  oonstraction  of  the  Indiana  stat- 
ute,  which  provides  in  effect  that  unless  a  note  is  made  pay- 
able* to  order,  or  bearer,  at  a  particular  bank,  whatever  equity 
the  maker  is  entitled  to  against  the  paySr  he  may  assert 
against  any  indorser ;  which  means,  of  coarse,  that  a  note  is 
not  negotiable  in  that  state  unless  payable  to  order  or  bearer 
at  a  bank.  In  such  a  case  it  seems  quite  clear  that  an  indorser 
could  not  derive  jurisdiction  to  sue  in  the  United  States  courts 
by  assignment,  as  such  a  note  is  not  negotiable  by  the  law 
merchant. 
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iJAIiLOU  «.  GOUNTT  OF   JaSPSB. 
(Oireuit  Covrt,  8.  D.  WinoiM.    July  7, 1880.J 

1.  Mdnioipal  Bonds — Funded  Bonds  —  Act  of  thh  LEoisiiATnim  of 
lUiiNgis. — An  act  of  the  legislature  of  the  state  of  Illinois  authorized 
all  municipal  corporations  to  take  up  and  cancel  outstanding  bonds 
and  other  evidences  of  indebtedness,  issued  for  the  benefit  of  a  certain 
railroad,  under  a  prior  act  of  the  legislature,  and  fund  the  same. 
Hdd,  that  where  a  funded  bond  was  regularly  issued,  and  perform- 
ance of  all  the  essential  conditions  alleged  in  the  bond,  payment  could 
not  be  refused  a  bona  fide  holder  upoa  the  ground  that  the  original 
bond  was  issued  by  the  county  supervisors,  instead  of  the  countr 
court,  contrary  to  the  terms  of  the  original  act. 

Hay,  Green  <6  Little,  for  plaintiff. 

HaUay  d  Wood,  for  defendant. 

Dbuuhond,  C.  J.  The  question  in  this  case  arises  on  the 
construction  to  be  given  to  what  is  called  the  funding  stat- 
ute of  this  state,  authorizing  counties,  cities,  townships, 
school  districts,  and  other  municipal  corporations  to  take  up 
and  cancel  outstanding  bonds  and  other  evidences  of  indebt- 
edness, and  fund  the  same;  in  connection  with  the  act  of 
March  1,  1867,  which  authorized  cities,  towns,  and  counties 
to  subscribe  for  stock  to  the  Grayville  &  Mattoon  Railroad 
Company. 

No  objection  is  made  to  the  validity  of  the  bonds  which 
were  issued  in  this  case,  as  not  having  been  in  accordance 
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with  the  fanding  law,  bat  it  is  claimed  that  tfaerie  w&a  a  vice 
in  the  issue  of  the  orif^inal  bonds,  for  which  the  fanding  bonds 
were  given,  and  therefore  that  the  funded  bonds  were  void, 
and  the  county  is  not  liable. 

The  facts  relied  upon  to  show  the  invalidity  of  the  original 
bonds  are  that  the  law  of  1867  required  that  the  bonds 
should  have  been  issued  by  the  direction  and  authority  of  the 
county  court,  and  they  were,  in  fact,  issued  under  the  authority 
and  by  the  board  of  sopervisors  of  the  county,  while  the 
supreme  court  of  this  state  has  decided  that  what  is  called 
the  curative  act  of  April  9,  1869,  which  sought  to  remedy 
some  of  the  defects  which  it  was  supposed  had  occurred  in 
the  issue  of  the  bonds,  is  inoperatire  and'in  violation  of  the 
constitution,  and  therefore  there  was  no  legal  authority  upon 
which  the  original  bonds  could  rest,  and  the  funded  bonds 
are  invalid. 

Now,  if  we  concede  that  the  original  bonds  were  not  issued 
in  strict  conformity  with  the  statute,  and  that  the  curative 
act  was  inoperative,  still  the  bonds  were  issued  by  another 
branch  of  the  legal  authority  of  the  county  of  Jasper,  the 
board  of  supervisors  of  the  county,  who  had  authority  in 
many  oases  to  act  for  the  county.  It  is  true,  it  is  claimed 
they  had  not  aathqrity  in  this  particular  instance  to  issue 
the  bonds,  but  that  the  county  court  alone  had  authority; 
and  yet  both  bodies  would  act  for  the  county,  and  would  pur- 
port to  represent  the  people  of  the  county,  and  it  is  not  denied 
but  that  there  was  a  vote  of  the  people  of  the  county  author- 
izing the  issue  of  these  bonds  by  the  board  of  supervisors. 
Therefore,  it  may  be  said,  I  think,  with  a  great  deal  of  truth, 
although  technically  the  original  bonds  were  not  issued  by 
the  proper  authority,  still  they  were  bonds  issued,  in  one 
sense,  by  the  county,  and  which  created  a  debt  on  the  part  of 
the  county ;  and  as  money  had  been  advanced  to  the  county 
it  would  constitute  an  equitable  claim  against  the  county, 
notwithstanding  the  bonds  might  have  been  issued  by  the 
wrong  tribunal.  That  being  the  state  of  the  case,  the  ques- 
tion is  whether  it  was  not  competent  for  the  county,  under 
the  fanding  law,  to  recognize  the  validity  of  these  bonds. 
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notwithstanding  there  might  have  been  an  irregularity,  and 
notwithstanding  they  might  have  been  issued,  in  point  of 
fact,  by  the  board  of  supervisors  instead  of  by  the  county 
court. 

The  funding  law  declared  that  the  bonds  might  be  issued 
for  any  indebtedness  which  was  binding,  or  which  constituted 
a  subsisting  legal  obligation  against  the  county.  It  is  to  be 
observed  that  this  funding  law  declared  that  there  should  be 
no  funding  bonds  issued,  except  upon  a  vote  of  the  people, 
and  a  vote  was  accordingly  had,  and  these  funded  bonds  were 
issued  under  that  vote  and  by  the  proper  authority.  These 
facts  are  all  alleged  in  the  funded  bond,  and  the  question  is 
whether,  as  against' a  bonajide  holder,  the  county  can  go  back 
of  all  this,  and  defend  against  this,  or  similar  actions,  on  the 
ground  that  there  was  a  vice  in  the  original  indebtedness ; 
that  is,  in  the  source  of  the  original  indebtedness,  in  that  the 
bonds  were  issued  by  the  board  of  supervisors,  instead  of  by 
the  county  court.  We  think  that  it  cannot,  but  that  it  must 
be  assumed,  especially  in  view  of  all  these  recitals  in  the 
funded  bonds,  to  the  effect  that  their  issue  was  under  this 
law,  and  that  the  proper  county  authorities  had  determined 
that  it  was  a  binding  obligation  on  the  county  for  which  these 
bonds  were  issued,  they  were  valid,  and  that  there  must  be 
an  end  of  these  contests  and  defences  some  time  or  other; 
and,  having  issued  these  bonds  under  these  circumstances,  the 
county  of  Jasper  cannot  contest  their  validity  now,  even  ad- 
mitting that  it  could  do  so  if  the  suit  were  brought  on  the 
original  bonds. 
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United  States  v.  Wbeson  and  otherc. 

{Oireuit  Court,  D.  Maryland.    July  27, 1880.) 

1.  Inxeiutal  Revenue— STAure— Friction  Matcbbs — Mejibkr  of  Maw- 

XWACTCRINQ  PiBM— Ret.  St.  j  3425.— Section  3425  of  the  Revised 
Statutes  provides,  in  effect,  that  the  commissioner  of  internal  revenue 
may,  from  time  to  time,  deliver  to  any  manufacturer  of  friction 
matclieg  a  suitable  quantity  of  adhesive  stamps,  sucn  as  are  required 
in  that  business  by  law,  without  requiring  prepayment  therefor,  on  a 
credit  of  60  days,  upon  such  security  as  he  may  deem  sufficient.  Udd, 
tbat  a  peraon  who  is  a  member  of  a  firm  engaged  in  the  manufacture 
of  friction  matches,  is  a  manufacturer  of  friction  matches,  with  whom 
the  government  may  deal  as  such. 

2.  Sajs— Revkhub  Aoent — ^Evidbncb. -^Evidence  in  this  case  Md  in- 

sufficient to  establish  the  fact  that  the  stamps  were  furnished  such 
person  as  an  internal  revenue  agent. 

A.  Sterling,  Jr.,  for  plaintiff. 

F.  W.  Brune,  S.  T.  WaUace,  and  B.  W.  Mirter,  for  defend- 
ants. 

Bond,  C.  J.  This  is  a  writ  of  error  from  the  district  court 
to  the  circuit  court,  alleging  errors  in  the  instructions  of  the 
district  court  to  the  jury  at  the  trial  of  the  cause.  The  suit 
was  brought  by  the  United  States  upon  a  bond  given  by  one 
James  H.  Weedon,  as  principal,  and  Anderson  H.  Armistead, 
George  G.  Hicks,  and  John  I.  Armistead,  as  sureties,  wbioh 
was  conditioned  as  follows : 

"The  condition  of  the  foregoing  obligation  is  such  that, 
whereas,  the  said  James  H.  Weedon  is  a  manufacturer  of 
friction  matches ; 

"And,  whereas,  under  the  provisions  of  the  one  hundred 
and  sixty-first  section  of  an  act  entitled  <An  act  to  provide 
internal  revenue  to  support  the  government,  to  pay  interest  on 
the  public  debt,  and  for  other  purposes,'  approved  June  80,, 
1864,  the  commissioner  of  internal  revenue  is  authorized 
from  time  to  time  to  furnish,  supply,  and  deliver  to  any 
manufacturer  of  friction  or  other  matches,  cigar  lights,  or 
wax  tapers  a  suitable  quantity  of  adhesive  or  other  stamps, 
such  as  may  be  prescribed  for  use  in  such  cases,  without  pre- 
payment therefor,  on  a  credit  not  exceeding  60  days,  requir- 
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ing  is  advance  such  security  as  he  may  judge  necessary  to 
secure  payment  therefor  to  the  treasury  of  the  United  States 
\rithin  the  time  prescribed  for  such  payment ; 

"And,  whereas,  adhesive  stamps  have  been  delivered,  or 
hereafter  may  be  delivered,  to  said  James  H.  Weedon,  by 
virtue  of  said  authority: 
'.    I  "Now,  therefore,  if  the  said  James  H.  Weedon  shall,  on  or 

before  the  tenth  day  of  each  and  every  month,  make  a  state- 
ment of  his  account  upon  form  55}  of  the  internal  revenue 
bureau,  and  upon  such  other  form  or  forms  as  may  hereafter 
be  added  thereto,  or  upon  such  other  form  or  forms  as  may 
hereafter  be  submitted  therefor,  showing  the  balance  due  at 
;  ■  the  commencement  of  the  month,  the  amount  of  stamps 

' '  receive    and  the  amount  of  money  remitted  by  him  during 

the  month,  and  the  balance  due  from  said  James  H.  Weedon 
at  the  close  of  the  month  next  preceding,  and  shall  do  and 
perform  all  other  acts  of  him  required  to  be  done  in  the 
premises,  according  to  law  and  regulations;  shall  well  and 
^  truly  pay  or  cause  to  be  paid  to  the  treasurer  of  the  United 

jB  States,  for  the  use  of  the  United  States,  all  and  every  such 

sum  or  sums  of  money  as  he,  the  said  James  H.  Weedon, 
may  owe  to  the  United  States  for  adhesive  or  other  stamps 
which  have  been  or  shall  be  delivered  to  him,  or  which  have 
been  or  shall  be  forwarded  to  him,  according  to  his  request  or 
order,  within  the  time  prescribed  for  payment  for  the  same 
according  to  law,  and  shall  and  will  pay  or  cause  to  be  paid 
to  the  said  treasurer,  for  the  use  aforesaid,  «ach  and  every 
sum  of  money  as  shall  become  due  or  payable  to  the  United 
States,  at  the  time  and  on  the  days  each  sum  shall  respect- 
ively become  due  or  payable,  then  the  above  obligation  to  be 
void  and  of  no  effect,  otherwise  to  be  and  remain  in  full  force 
and  virtue. " 

The  pleas  filed  were  m!  debit,  and  that  the  loss,  if  any, 
was  the  fault  of  the  plaintiff,  and  not  that  of  defendants. 
Errors  in  pleading  were  waived. 

To  support  the  issue  on  the  part  of  the  plaintiff  the  district 
attorney  offered  in  evidence  the  transcript  of  the  account  of 
James  H.  Weedon  with  the  treasury  department,  as  certified 
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by  the  eomptroUer  of  the  treasury;  and  also  offered  in  evi* 
deaoe  the  written  orders  signed  by  Weedon  for  the  stamps 
famished,  and  Weedon 's  receipts  for  them.  Each  of  said 
orders  is  in  the  words  following,  or  words  to  the  same  effect : 
"Please  send  $3,000  worth  of  one-cent  stamps  of  my  private 
die,  Mo.  Match  Co.  BespectfuUy,  James  H.  Weedon."  And 
the  receipts  for  the  stamps  are  in  the  words  following,  or 
words  to  like  effect,  which  will  not  vary  the  question  to  be 
decided  here :  "Your  letter  of  September  21,  1872,  has  been 
received.  I  am  also  in  receipt  of  the  United  States  internal 
revenue  stamps  therein  referred  to,  amounting  to  |S,300,  in 
satisfaction  of  my  order  under  date  of  September  18,  1872. 
I  am,  very  respectfully,  [signed,]  James  H.  Wheedon.  To 
Commissioner  of  Internal  Revenue,  Washington,  D.  0." 

The  defendants,  to  support  the  issue  on  their  part,  offered 
in  evidence  an  account  sent  to  the  defendant  Weedon  from 
the  treasury  department,  charging  him  with  a  like  amount  of 
stamps,  oaUing  him  in  the  account  James  H.  Weedon,  match 
manufacturer,  internal  revenue  stamp  agent.  It  was  further 
shown  by  defendants  that,  at  the  date  of  the  bond,  and  dur- 
ing all  the  time  he  received  stamps,  Weedon  was  a  member  of 
the  firm  of  Weedon,  Armistead  &  Co.,  and  did  no  business  as 
a  match  manufacturer  except  as  a  member  of  the  .firm,  and 
that  the  stamps  ordered  and  received  by  him  were  used  by 
that  firm.  It  was  in  proof,  also,  that  at  the  time  of  the  exe- 
eution  of.  the  bond  in  suit  all  the  sureties  thereto  knew  that 
he  so  carried  on  the  business  of  match  manufacturer  as  a 
member  of  the  firm  of  Weedon,  Armistead  &  Co. 

These  are  all  the  facts  necessary  to  determine  the  question 
raised  by  the  instructions  of  the  district  court.  The  defend- 
ants  prayed  the  court  to  instruct  the  jury  as  follows :  "If  the 
jury  believe,  from  the  evidence,  that  the  defendant  W^don, 
at  the  time  of  the  execution  of  the  bond  sued-  upon,  and 
thenceforward,  down  to  the  time  of  the  last  delivery  of 
stamps  given  in  evidence,  was  a  member  of  the  firm  of  Wee- 
don,  Armistead  &  Co.,  who  were  manufacturers  of  matches, 
ax^  that  said  Weedon,  except  as  a  member  of  said  firm,  and 
in  conjunction  with  his  partner,  John  I.  Armistead,  was  not 
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a  manofactarer  of  matches,  or  engaged  in  mannfadtaring 
matches,  during  any  part  of  that  time,  and  that  all  the 
stamps  proved  to  have  been  furnished  to  Weedon  were  pur- 
chased by  him  for  the  use  of  said  firm  only,  and  used  exclus- 
ively therefor  and  not  otherwise,  and  that  was  known  to 
the  plaintiff  prior  to  the  furnishing  of  the  stamps,  which 
remain  unpaid  for ;  that  said  Weedon  was  engaged  in  manu- 
facturing matches  as  a  member  of  said  firm  of  Weedon,  Axm- 
istead  &  Co.,  and  not  otherwise, — ^then  the  plaintiff  is  not 
entitled  to  recover  in  this  action  against  the  defendants  upon 
the  bond  given  in  evidence. " 

By  section  3425  of  the  Revised  Statutes  it  is  provided  that 
the  commissioner  of  internal  revenue  may,  from  time  to 
time,  deliver  to  any  manufacturer  of  friction  matches  a  suit- 
able quantity  of  adhesive  stamps,  such  as  are  required  in  that 
business  by  law,  without  requiring  prepayment  therefor,  on  a 
credit  of  60  days,  upon  such  security  as  he  may  deem  sufficient. 
And  the  same  section,  by  which  alone  the  commissioner  of 
internal  revenue  was  authorized  to  deliver  on  credit  to  match 
manufacturers  the  proper  stamps,  allows  each  manufacturer 
to  provide  his  own  die  or  impression,  which  is  to  be  his  trade- 
mark until  he  changes  it,  and  which  he  might  lawfully  put 
on  articles  manufactured  by  him,  or  upon  articles  purchased 
from  others  which  he  thought  sufficiently  well  manufactured 
as  to  make  him  willing  to  sell  them  as  his  own  manufacture. 

The  sole  question,  therefore,  under  the  first  prayer  of  the 
defendants,  is  whether  or  not  a  person  who  is  a  member  of 
Cj  firm  engaged  in  the  manufacture  of  friction  matches,  is  a 
manufacturer  of  friction  matches  with  whom  the  government 
may  deal  as  such.  There  is  no  requirement  of  the  statute 
that  the  stamps  sold  to  a  person  shall  be  used  by  him  indi- 
vidually. These  stamps  were  sold  upon  the  order  of  Weedon, 
receipted  for  by  him,  and  used  by  him  in  his  firm ;  his  partner 
and  himself  being  engaged  in  the  manufacture  of  friction 
matches.  K  Weedon  was  not  a  manufacturer,  neither  was 
Armistead,  nor  the  company  of  which  the  firm  was  composed. 
So  it  appears  that  while  a  large  amount  of  stamps  were  used 
for  the  proper  stamping  of  friction  matches,  made  and  sold 
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by  this  finn,  there  was  no  one  engaged  in  production  of  the 
matches  who  could  be  styled  a  match  manufacturer.  To 
state  this  proposition,  it  seems  to  me,  is  to  refute  it.  It  was 
unnecessary  that  ail  of  the  members  of  the  firm  should  ap- 
ply for  stamps ;  one  of  the  copartnership  was  sufficient.  He 
was  a  manufacturer  of  matches,  assisted  by  his  partners,  and 
the  bond  given  to  secure  the  payment  of  the  amount  ordered 
by  him  as  a  manufacturer  of  matches  is  responsible  for  the 
value  of  those  he  obtained  by  virtue  of  its  security.  The 
court  granted  the  prayer  of  the  defendants  upon  this  point, 
and,  I  think,  did  so  erroneously. 

,  The  defendants  asked  the  court,  in  the  second  place,  to 
instruct  the  jury  that  the  plaintiff  could  not  recover,  in  this 
action,  for  any  stamps  delivered  to  Weedon  as  an  agent  of 
the  plaintiff^  or  in  the  double  capacity  of  agent  and  manu- 
facturer of  matches.  In  the  accounts  offered  in  evidence  by 
the  defendants,  furnished  Weedon  from  the  treasury  depart- 
ment, and  in  that  offered  by  plaintiffs,  he  is  styled  "Match 
Manufacturer  and  Internal  Revenue  Agent."  This  was  the 
only  proof  of  his  being  a  revenue  agent.  All  the  stamps  fur- 
nished him  were  furnished  upon  his  own  orders  as  "Match 
Manufacturer. "  It  was  for  these,  or  the  value  of  them,  that 
the  bond  was  sued. 

There  was  no  evidence  that  he  had  ever  been  appointed 
revenue  agent.  The  fact  that  he  was  so  styled  in  the  ac- 
counts offered  in  evidence,  sent  him  from  the  treasury  by  any 
officer  of  that  department,  does  not  bind  the  government. 
The  proof  shows  that  he  received  no  stamps  as  revenue  agent, 
sent  to  him  as  such,  for  any  purpose,  and  the  court  should 
not  have  granted  the  prayer  which  it  did,  which  was  likely  to 
mislead  the  jury,  and  which  there  was  no  evidence  to  sup- 
port. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  triaL 
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Kbbgelo  V.  Adaub,  Assignee,  etc. 

[Cfireuft  Court,  D.  Indiana.  ,  1880.) 

1.  Lien— Second  Ezbcdtion— Lawsof  Indiana.— Under  the  lawg  of  In- 
diana the  "timely"  issue  of  a  second  execution  does  not  continue  the 
lien  of  the  first  execution,  in  the  absence  of  a  lev/  under  such  first 
execution. 

Appeal  from  the  District  Court. 

Claypool,  Nfwcomb  <t  Ketcham,  for  appellant. 

John  B.  Wilson,  for  appellee. 

Dbuumond,  G.  J.  This  is  a  controversy  between  two  exe- 
cution creditors  of  the  bankrupt's  estate,  and  it  presents  a 
very  singular  state  of  facts  and  questions,  by  no  means  free 
from  difficulty,  and  I  regret,  as  it  is  a  question  which  arises 
exclusively  under  the  law  of  Indiana,  that  there  is  no  decision 
of  its  supreme  court  which  throws  any  light  upon  the  ques- 
tion. 

The  assignee  of  the  bankrupt  came  into  possession  of  per- 
sonal property  belonging  to  the  estate,  which  was  sold  by 
him,  and  the  proceeds  of  which  are  now  in  his  hands. 

At  the  time  of  the  bankruptcy  there  were  executions  against 
the  bankrupt,  issued  out  of  the  courts  of  the  state,  which  it  is 
claimed  were  liens  upon  the  property,  and  the  assignee  holds 
the  proceeds  subject  to  the  claim  of  one  of  the  creditors. 

I  will  state  briefly  the  facts  which  give  rise  to  this  contro- 
versy :  On  the  eighteenth  of  October,  1877,  English  issued 
an  execution  on  a  judgment  which  he  had  obtained  against 
the  bankrupt,  and  placed  the  execution  in  the  hands  of  the 
sheriff  of  Marion  county.  This  execution,  under  the  law  of 
the  state,  had  180  days  to  run.  On  the  sixteenth  of  April, 
1878,  when  the  time  had  expired,  the  execution  was  returned 
by  the  sheriff  for  renewal,  without  any  direction  from  the 
plaintiff.  On  the  same  day — the  sixteenth  of  April — an  aliat 
execution  was  issued,  and  was  placed  in  the  hands  of  the  sheriff 
on  the  morning  of  the  seventeenth  of  April,  at  half-past  9 
o'clock.  Kregelo,  another  creditor,  who  had  obtained  a  judg- 
ment against  the  bankrupt  on  the  twenty -^st  of  February. 
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1878,  then  issaed  an  ezeoation  on  that  jadgment  and  placed 
it  in  the  hands  of  the  sheriff  of  Marion  county. 

It  is  claimed  by  English  that  the  second  execution,  which 
vas  issued  on  his  jhdgment  on  the  same  day  that  the  first 
was  returned,  continued  the  lien  which  the  law  gave  upon  the 
first,  so  as  to  cut  off  Eregelo's  execution,  which,  at  the  time 
the  second  of  English's  executions  was  issued  and  placed  in 
the  hands  of  the  sheriff,  was  also  in  the  sheriff's  hands.  In 
other  words,  it  is  claimed  that  if  the  second  «zeeation  u 
"timely"  Issued,  as  A  is  stated  by  some  of  the  text  writers,  it 
operates  to  continue  the  lien  which  the  first  execution  has 
obtained,  so  as  to  out  off  an  execution  held  by  the  sheriff  at 
the  time  the  second  execution  oOmes  to  his  hands. 

The  question  in  this  case  is  whether  that  is  the  law  under 
the  statutes  of  Indiana.  2  Davis'  Bev.  St.  §  413,  p.  200, 
declares  that  "when  an  execution  against  the  property  of  any 
person  is  diBlivered  to  an  officer  to  be  executed,  the  goods  and 
chattels  of  such  person  within  the  jurisdiction  of  the  officer 
shall  be  bound  from  the  time  of  the  delivery." 

The  415th  section  requires  that  "the  sheriff  receiving  an 
execution  shall  indorse  thereon  the  year,  month,  day,  and 
hour  when  he  received  it." 

Section  453  declares  that,  "when  any  property  levied  on 
remains  unsold,  it  shall  be  the  duty  of  the  sheriff,  when  he 
returns  the  execution,  to  return  the  appraisement  therewith, 
stating  in  his  return  the  failure  to  sell,  and  the  cause  of  the 
failure." 

The  454th  section  declares  that  "the  lien  of  the  levy  upon 
the  property  shall  continue,  and  the  clerk,  unless  otherwise 
directed  by  the  plaintiff,  shall  forthwith  issue  another  execu- 
tion, reciting  the  return  of  a  former  execution,  the  levy,  and 
failure  to  sell,  and  directing  the  sheriff  to  satisfy  the  judg- 
ment out  of  the  property  unsold,  if  the  same  is  sufficient.  If 
not,  then  out  of  any  other  property  of  the  debtor  subject  to 
execution." 

In  this  case  there  was  no  levy  made  on  the  first  execution, 
and  I  have  come  to  the  conclusion,  taking  all  these  provisions 
<rf  the  laws  of  this  state  into  consideration,  that  the  second 
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execation  of  English  in  this  case  did  not  continue  the  lien 
which  the  first  had  acquired,  and  thct  the  execation  which 
was  issued  by  Kregelo  between  the  date  of  the  English  first 
execution  and  the  second  has  the  priority  of  lien.  It  seems 
to  me  that  that  is  the  simplest  and  most  satisfactory  view  to 
take  of  the  question — the  one  freest  from  difficulties  and  com< 
plications  of  various  kinds.  In  that  way  only  can  we  carry 
out  the  spirit  of  the  law  of  this  state  in  reference  to  execu- 
tions. When  an  execution  is  delivered  tn  an  officer,  the  per- 
sonal property  of  the  defendant  is  bound,  if  within  the  juris- 
diction of  the  officer,  but  it  is  bound  how  long?  Does  it 
continue  after  the  return  of  the  execation,  if  no  levy  is  made 
upon  the  property  ?  I  think  hot.  It  seems  to  me  that  when 
an  execution  is  returned  that  it  ceases  to  operate  by  way  of  a 
lien  upon  personal  property,  and  the  language  of  the  statute 
gives  emphasis  to  this  view  of  the  question.  It  declares  that 
when,  under  aik  execution,  there  shall  be  a  levy  upon  the  prop- 
erty, and  it  is  returned,  the  lien  shall  not  be  lost,  but  that  it 
shall  continue.  It  makes  no  such  declaration  where  there  is 
no  levy  made.  It  does  not  continue  any  lien  to  the  second, 
which  the  first  execution  created,  upon  the  personal  property. 
It  expresses  in  the  one  case  that  the  lien  continues,  and  it 
says  nothing  about  it  in  the  other.  This  argument  is  not 
without  force. 

Again,  it  seems  to  me  that,  if  we  hold  an  execution  con- 
tinues a  lien  under  the  law,  we  involve  ourselves  in  inextri- 
cable difficulties  and  embarrassments.  It  is  stated  in  some  of 
the  authorities,  and  by  some  of  the  text  writers,  that  if  a  sec- 
ond execution  issues  "timely"  it  continues  the  lien.  How 
much  tiibe  is  to  elapse  before  a  second  execation  shall  issue 
in  order  to  continue  the  lien  ?  What  is  meant  by  the  word 
"timely  ?"  Does  it  mean  a  week  or  a  month  ?  How  much  of 
that  which  we  call  time  must  there  be,  in  order  that  a  second  exe- 
cution may  be  said  to  be  "  timely  ?"  In  this  case  there  was  only 
an  interval  of  a  day.  The  execution  was  returned  on  the 
sixteenth  of  April,  and  an  (Uiat  came  into  the  hands  of  the 
sheriff  on  the  morning  of  the  seventeenth.  Now,  it  is  to  bo 
observed  that  the  execution  issued  on  the  sixteenth  had,  per 
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delivered  to  the  hands  of  the  sheriff,  because  it  is  only  from 
that  time  it  becomes  a  lien  upon  personal  property.  And,  if 
it  is  not  so,  how  long  may  an  execution,  when  issued,  lie  in 
the  clerk's  office,-  or  in  the  hands  of  the  plaintiff  or  bis  coon* 
sel,  before  it  is  delivered  to  the  sheriff,  in  order  that  the  lien 
shall  be  continued  ?  If  it  may  remain  there  a  day,  why  not  a 
week,  or  a  month,  or  an  indefinite  time  ?  Is  it  a  mere  matter 
of  discretion  how  long  it  shall  be  before  the  execution  shall 
be  delivered  to  the  officer  in  order  to  continue  a  lien  by  virtue 
of  a  first  execution  ?  Is  it  not  much  simpler  and  clearer,  and 
more  in  accordance  with  the  intent  of  the  law-makers,  to  say 
that  an  execution,  if  there  has  been  no  levy  made,  which  is 
issued  secondly,  only  operates,  as  the  first  did,  from  the  time 
it  comes  to  the  hands  of  the  officer?  The  law  makes  no  dis- 
tinction between  an  alias  and  an  original  execution.  It  does 
not  say  that  the  first  shall  be  placed  in  the  hands  of  an  offi- 
cer in  order  to  make  a  lien,  and  the  second  shall  not  be.  It 
says,  in  effect,  all  executions,  in  order  to  be  binding  upon 
personal  property,  shall  be  placed  in  the  hands  of  the  officer. 
And  it  requires,  as  to  the  second  execution,  the  same  as  the 
first,  that  the  officer  shall  indorse  upon  it  the  year,  the  month, 
the  day,  and  the  hour  when  he  received  it. 

But  it  is  said  that  it  would  have  made  no  difference  if  the 
execution  had  been  delivered  to  the  officer  on  the  sixteenth  of 
April,  instead  of  on  the  seventeenth.  That  may  be  tfue.  It 
only  followB  as  a  necessary  consequence,  from  what  has  been 
said,  that,  where  there  is  no  levy  as  to  personal  property,  th% 
lien  which  the  first  execution  created  ceases  when  it  is 
returned;  and  in  order  that  there  shall  be  a  lien  through  an- 
other execution,  it  must  be  delivered  to  the  officer. 

As  I  have  said,  this  is  a  nice  question.  The  authorities  do 
not  agree' upon  all  of  the  questions  which  have  a  bearing  upon 
this  one  before  .the  court.  I  decide  it  upon  what  I  consider 
the  true  construction  of  the  law  of  Indiana,  which,  I  think,  is 
binding  upon  the  court  in  this  case.  And,  in  this  respect,  I 
differ  from  the  district  court,  and  the  order  which  was  made 
giving  priority  to  the  English  execution  will  be  reversed. 
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Fleuino  and  others  v.  Ahdbews,  Assignee,  eto. 

{Oreuit  Court,  D.  Indiana.    ,  1880.) 

L  Baitkruftct — CoNSPmAOT— IixsoAi.  Prbfbrenob.— The  creditor  of  • 
bankrupt  cannot  obtain  a  preference  of  hia  debt  by  purchasing  the 
property  of  the  bankrupt  through  the  intervention  of  an  agent,  and 
tendering  the  notes  of  the  bankmpt  in  payment  for  the  same. 

2.  Bake — Action  bt  Absioiteb-^Bet-Off. — ^In  an  action  by  the  assignee 
to  recover  the  value  of  such  property,  the  creditor  cannot  set  oS  the 
notes  of  the  bankrupt.  ^ 

In  Bankruptcy.     Appoal  from  the  district  court. 

Baker,  Hord  dt  Hendricks  and  Ayrea  d  Brown,  for  plaintiffs. 

Chapman  <k  Hammond,  for  defendant. 

Dbumhond,  G.  J.  The  declaration  was  originally  filed  upon 
the  theory  that  the  hankmpt,  Williamson,  and  the  defendants^ 
to  whom  Williamson  was  indebted,  had  made  an  arrangment, 
in  violation  of  the  bankrupt  law,  in  consequence  of  which 
the  defendants  had  obtained  an  illegal  preference  of  the  debt 
which  they  had  against  him.  Demurrers  were  interposed 
in  the  district  court  to  the  various  paragraphs  in  the  com- 
plaint, and,  as  the  result  of  the  action  of  the  court,  amend- 
ments were  made  by  the  complainant,  upon  all  of  which^ 
finally,  the  defendants  went  to  trial  on  the  issues  formed. 
The  cause  was  submitted  to  the  district  court  without  the 
intervention  of  a  jury,  and  the  court  found  against  the  defend- 
ants. 

The  facts  of  the  case,  as  they  appear  upon  the  record  and 
in  the  bill  of  exceptions,  seem  to  be  substantially  these : 

Williamson,  the  bankrupt,  had  become  insolvent,  but  had 
in  bis  possession  and  control  forty-four  car  loads  of  coal. 
The  defendants,  knowing  his  condition,  or  having  reason  to 
believe  that  he  was  insolvent,  and  with  a  view  of  causing  a 
portion  of  the  debt  which  Williamson  owed  them  to  be  paid, 
made  an  arrangement  with  C.  G.  Stewart  <&  Co.,  by  which 
the  latter  were  to  purchase  of  Williamson  this  coal,  or  pre- 
tend to  purchase  it,  and  payment  to  be  made  in  cash  in  30 
days;  but  that  C.  G.  Stewart  &  Go.  were  to  have  transferred 
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io  them  the  notes  wbioh  the  defendants  had  against  William- 
son, and  Stewart  &  Co.  were  to  tender  payment,  not  in  cash, 
AS  they  had  promised,  bat  in  the  notes  which  the  defendants 
held  against  the  bankmpt.  This  was  a  scheme  resorted  to 
by  the  defendants,  and  to  which  G.  G.  Bt«wart  &  Go.  were 
parties,  to  enable  the  former  to  obtain  a  payment  pro  tanto 
of  the  debt  which  was  dne  to  them  from  the  bankrapt.  The 
qaestion  is  whether  it  can  prevail.  I  think  it  cannot,  and  in 
this  I  agree  with  the  district  court.  All  of  the  counts  or  para- 
graphs in  the  complaint,  except  one,  proceed  upon  the  hypoth- 
esis that  the  bankrapt  was  a  party  to  this  conspiracy,  bat 
the  evidence  showed  that  he  sold  the  coal  in  good  faith  to  G. 
Q.  Stewart  Sc  Co.,  having  no  knowledge  whatever  that  they 
were  acting  as  the  agents  of  the  defendants,  or  that  the 
defendants  had  anything  to  do  with  the  parchase.  He  ex- 
pected to  receive  payment  for  the  coal  in  30  days,  according  to 
the  promise  of  C.  G.  Stewart  Ss  Co.,  but  when  they  tendered 
to  him  his  own  notes,  held  by  the  defendant,  he  refused  to 
take  them.  Most  of  the  paragraphs  in  the  complaint,  being 
founded  upon  the  connivance  and  participation  of  the  bank- 
rapt in  this  scheme,  necessarily  faiil,  as  there  was  no  evidence 
tending  to  show  the  bankrapt  had  any  agency  in  the  arrange- 
ment. 

The  amendment  to  the  fourth  paragraph  of  the  complaint 
sets  forth  substantially  the  facts  as  I  have  stated  them ;  that 
is  to  say,  the  arrangement  made  between  the  defendants  and 
C.  G.  Stewart  &  Co.,  and  the  purpose  of  both  parties,  but  not 
claiming  that  the  bankrupt  had  any  part  in  it,  bat  simply 
that  he  was  used  by  the  defendants  an^  G.  G.  Stewart  &  Go. 
for  the  purpose  named. 

Can  such  a  trick  as  this,  under  the  circumstances,  be  suc- 
cessful ?  And  can  the  property  which  belonged  to  the  bank- 
mpt, and  which  now  really  belongs  to  his  creditors,  be  held 
by  the  defendants,  and  they  thus  obtain  a  preference  of  their 
own  debt,  as  against  the  other  creditors  of  the  bankrupt  9  I 
think  not.  To  suffer  it,  would  be  tendering  a  premium  for 
tricks  of  this  kind,  and  would  be  a  reproach  to  the  law ;  espec- 
ially, would  it  be  a  reproach  to  the  bankrapt  law.     But  it  is 
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Baid,  and  the  bill  of  exceptions  so  states,  that  the  case  was 
argued  before  the  district  court  upon  the  assumption  that 
the  bankrupt  was  himself  a  party  to  the  arrangement, 
and  that  it  was  not  until  the  argument  in  court  was  closed, 
and  the  printed  or  written  argument  was  left  with  the  judge, 
that  the  ground  was  taken  stated  in  the  fourth  amended  para- 
graph, by  which  it  was  claimed  the  assignee  was  entitled 
to  recover  because  C.  Q.  Stewart  &  Go.  were  the  agents  of  the 
defendants.  But  can  it  make  any  difference  in  the  rights  of 
the  parties  at  what  particular  stage  of  the  proceedings,  before 
the  judgment  was  actually  rendered,  that  a  different  phase 
was  given  to  the  case  on  the  part  of  the  plaintiff  from  that 
which  existed  at  the  time  of  the  original  argument  ?  Clearly 
not.  The  case  having  been  submitted  to  the  court  without 
the  intervention  of  a  jury,. it  was  under  the  complete  control 
of  the  court,  and  if,  upon  the  pleadings  and  evidence,  the 
plaintiff  was  entitled  to  recover,  it  was  the  duty  of  the  court 
to  give  effect  to  that  right,  whatever  view  might  have  been 
taken  of  the  case  by  the  counsel  at  the  time  of  the  original 
argument.  So  I  think  there  can  be  no  question  of  the  right 
of  the  court  to  place  the  case  upon  a  different  ground  from 
that  upon  which  it  was  placed  by  the  counsel  originally. 
Therefore,  the  only  question  is  whether  the  fourth  amended 
paragraph  presents  a  valid  case  upon  which  there  could  be  a 
recovery  for  the  value  of  the  goods,  for  the  reason  that  G.  G-. 
Stewart  &  Go.  were  the  agents  of  the  defendants  in  the  pur- 
chase from  the  bankrupt. 

It  is  to  be  observed  that  some  of  the  objections  which  are 
now  made  to  this  paragraph  were  not  made  at  all  in  the 
court  below ;  for  instance,  it  is  said  now  that  there  is  no  alle- 
gation as  to  the  precise  value,  or,  indeed,  as  to  any  value,  of 
the  forty-four  car  loads  of  coal. 

It  is  true,  if  we  considered  each  paragraph  in  the  nature  of 
a  separate  count,  which  is  to  be  sufficient  in  itself,  it  might 
not  be  of  any  avail  that  the  other  paragraphs  of  the  com- 
plaint successively  state  what  was  the  value  of  the  coal, 
and  what  was  the  price  agreed  upon  between  the  bankrupt 
and  G.  G.  Stewart  &  Go.     But  I  do  not  feel  inclined  to 
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regard  with  mnoh  favor  an  objeotioii  of  this  kind,  made  for 
the  first  time  in  the  appellate  court.  It  proceeds  to  detail 
the  facts  substantially  as  they  turned  orit  in  the  proof,  and 
then  it  declares :  "Wherefore,  the  plaintiff,  as  such  assignee, 
demands  judgment  against  said  defendants  in  the  sum  of 
$2,000,  and  he  prays  for  all  other  proper  relief,"  etc. 

Now,  the  proof  shows  beyond  all  question  what  the  value 
of  this  coal  was — 

By  Mr.  Ayers,  (interrupting:)  May  it  please  your  honor,  it 
does  not  show  it  in  the  bill  of  exceptions. 

The  Court:  I  take  it  for  granted  it  was  shown,  because  of 
the  finding  of  the  court.  I  will  not  assume,  in  the  absence 
of  an  allegation  to  the  contrary  in  the  bill  of  exceptions,  that 
there  was  not  evidence  tending  to  prove  what  was  the  value 
of  the  coal ;  and  if  that  was  shown,  as  I  infer  it  was,  then  it 
jastifies  the  finding  of  the  court. 

It  is  claimed,  that  in  consequence  of  the  action  of  the  court, 
the  defendants  were  deprived  of  the  right  whitsh  they  had  in 
law,  viz. :  to  set  off  the  notes  or  claims  which  they  had  against 
the  bankrupt  in  this  suit,  by  his  assignee.  One  answer  to 
that  may  be,  when  it  was  insisted  on  the  part  of  the  assignee 
that  he  was  entitled  to  recover  upon  the  fourth  amended  para- 
graph of  the  complaint  alone,  that  then  it  should  have  been 
claimed  by  the  defendants  that  they  had  the  right,  if  the 
plaintiff  rested  upon  that  part  of  the  complaint,  to  introduce 
the  set-off.  It  is  said  also,  in  reply,  that  the  whole  case  pro- 
ceeds upon  the  ground  of  tort,  and  not  of  contract,  and  there- 
fore a  set-off  was  not  a  proper  defence  to  interpose.  The 
fourth  amended  paragraph  of  the  complaint  does  not  proceed 
entirely  upon  the  ground  of  contract ;  certainly,  not  so  far>as 
the  defendants  are  concerned.  They  committed  what  may 
be  properly  considered  a  tort,  and  a  serious  one.  That  is 
one  answer  to  be  made.  And  another,  and  a  conclusive  one, 
I  think,  is  that  it  was  not  competent,  under  the  facts  of  this 
case,  for  these  defendants  to  interpose  such  a  defence  to  this 
action.  A  court  of  justice  ought  not  to  tolerate  such  a  defence, 
under  the  circumstances,  and  thus  enable  these  defendants 
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to  avail  themselves  of  the  triok  to  which  they  resorted  to 
obtain  a  preference  over  other  creditors  of  the  bankrupt. 

If  I  were  satisfied  that  the  defendants  were  unjustly  and 
illegally  deprived  of  any  defence  they  had,  I  should  feel 
inclined  to  reverse  the  judgment  of  the  district  court,  and 
allow  that  defence  to  prevail.  But  I  am  clearly  of  the  opinion 
that  the  defendants  could  not  be  permitted,  with  such  facts 
as  these  before  the  court,  to  set  up  such  a  defence.  So,  on 
the  whole,  it  seems  to  me,  leaving  out  of  view  all  other  ques- 
tions in  the  case,  and  putting  it  only  on  the  ground  that  justice 
has  been  done  between  these  parties,  that  the  judgment  of  the 
district  court  ought  to  be  affirmed. 

And  it  is,  accordingly,  affirmed. 


Tylbb  v.  Welch. 


{OvreuU  Court,  N.  D.  Ntw  York.    September,  1680.) 

1.  Patent— "  Impbovembnt  iH  Creese  Hoops.  "—Letters  patent  granted 

to  William  Steinbergh,  March  21, 1871,  and  re-issued  August  S,  1879, 
for  an  "improvement  in  clieese  hoops,"  sustained. 

2.  Re-Is8UE — Construction.— The  claim  of  a  re- issue  will  not  be  enlarged 

by  construction. ' 

DueU,  Laos  dt  Hey,  for  complainant. 

Wm.  H.  Hvbhard,  for  defendant. 

Wallace,  D.  J.  The  complainant  is  the  assignee  of  the 
letters  patent  granted  to  William  Stembergh,  March  21, 1871, 
and  re-issued  August  5,  1879,  for  an  "improvement  in  cheese 
heops."  The  bill  is  filed  to  restrain  the  manufacture  and  sale 
by  the  defendant  of  cheese  hoops  known  as  the  "Frazer  Hoop," 
which  are  manufactured  by  the  defendant  under  the  patent 
granted  to  Milton  B.  Frazer,  January  i),  1872.  According  to 
the  theory  of  the  complainant  it  had  been  usual,  in  the  pro- 
cess of  cheese  making  prior  to  Stembergh's  invention,  to  press 
the  curd  in  a  sack  or  press  cloth,  and  when  firm  enough  to 
handle  the  cheese  was  removed  from  the  hoop,  the  press  doth. 


Digitized  by 


Google 


Tihsn  V.  wEiiOHi:  687 

taken  off  and  a  bondage-pat  on,  and  the  oheese  again  placed 
in  the  hoop  and  subjeoted  to  pressure.  The  object  of  Stem- 
bergh's  invention  was  to  complete  the  process  in  one  opera- 
tion, and  obviate  the  necessity  of  first  using  the  press  cloth. 
To  effect  this  it  was  necessary  that  a  hoop  should  be  eon- 
stracted  in  which  a  bandage  could  be  securely  fastened  at  the 
upper  part  of  the  hoop,  because  otherwise  the  bandage  would 
become  wrinkled  daring  the  proces  of  pressing,  and  leave  in- 
dentations in  the  cheese,  which,  woald  soon  be  occupied  by 
skippers,  and  it  was  desirable  that  the  bandage  should  be 
fastened  in  such  manner  as  not  to  interfere  with  the  follower. 
In  the  original  patent  Stembergh's  invention  is  described  as 
consisting  in  the  employment  of  an  adjustable  ring  or  band 
for  holding  the  upper  end  of  the  bandage  inside  the  hoop,  and 
made  to  occupy  a  groove  in  the  hoop  so  as  not  to  interfere 
with  the  follower.  The  ring  is  provided  with  a  contrivance 
for  locking  it  in  its  place  within  the  groove. 

In  using  the  Stembergh  hoop  the  cheese  bandage  is  placed 
in  the  hoop,  and  its  upper  edge  is  held  between  the  ring  or  . 
band  by  expanding  the  band  into  the  groove  and  locking  it 
in  its  place.  The  bandage  is  then  smoothed  by  letting  down 
what  constitutes  the  bottom  of  the  hoop.  The  curd  is  then 
ina^ed,  and  the  pressing  operation  begins,  during  which  the 
bandage  is  held  firmly  in  place,  while  the  band,  being  within 
the  groove,  does  not  obstract  the  free  passage  of  the  follower. 

So  far  as  appears  from  the  proofs,  Stembergh  was  the  first 
to  employ  an  adjustable  band,  located  within  a  recess  inside 
the  oheese  hoop,  which  would  hold  the  bandage  firmly,  and 
yet  not  interfere  with  the  follower.  Neither  the  Bent  nor  the 
Wilson  cheese  hoop  are  anticipations.  They  were  designed 
to  effect  the  same  object  which  Stembergh  sought  to  obtain — 
the  dispensing  with  pressing  the  curd  in  a  sack  before  press- 
ing it  in  a  bandage — and  did  effect  this,  but  not  by  the  same 
means.  There  is  nothing  in  either  of  these  hoops  which 
would  suggest  Stembergh's  invention. 

The  defendant's  hoop  contains  an  adjustable., band,  located 
partly  within  the  hoop  and  partly  above  it.  It  'Occupies  a 
zeeess  within  the  hoop,  is  looked,  and  holds  the  bandage  sab« 
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stantially  in  place  as  Stembergh's  does.  I  cannot  doubt  that 
it  is  an  appropriation  of  Stembergh's  invention,  and  if  the 
real  invention  had  been  more  carefully  described  in  the  orig- 
inal patent  the  case  vould  be  entirely  clear.  Some  doubt, 
however,  is  snggeeted  beoaase  the  language  of  the  description 
and  claim  in  the  re-issue  departs  from  that  employed  in  the 
original  for  describing  the  recess  which  holds  the  band  or 
ring;  and  it  is  arged  that  the  re-issue  is  void  as  enlarging 
the  scope  of  the  invention  .  disclosed  in  the  original.  The 
original  describes  a  ring  or  band  "made  to  occupy  a  groove 
in  the  hoop  bo  as  not  to  interfere  with  the  follower."  The 
re-issue  describes  a  lioop  "with  an  annular  groove  or  depres- 
sion," and  a  ring  or  band  made  to  occupy  it. 

By  the  aid  of  the  drawings  there  is  no  difficulty  in  ascer- 
taining what  the  patentee  meant  in  his  original  specification 
by  the  term  "groove."  Without  the  drawings,  reading  the 
entire  description  of  the  several  parts,  and  ascertaining  their 
functions  when  used  in  the  process  of  pressing  cheese,  as 
detailed,  it  would  be  the  natural  and  necessary  inference  that 
such  a  channel  was  contemplated  as  would  be  appropriate 
for  the  insertion  and  location  of  the  expansible  band. 

The  drawings  show  an  annular  recess  near  the  upper  part 
of  the  hoop.  The  function  of  this  recess  is  to  hold  the  band, 
during  the  downward  pressure  of  the  follower,  so  that  the  ex- 
terior surface  of  the  band  shall  be  the  same  as  that  of  the 
interior  of  the  hoop.  Any  change  in  the  form,  or  even  in  the 
location,  of  this  recess,  which  does  not  involve  a  change  of 
function,  would  be  immaterial,  and  would  be  permissible  un- 
der the  original  patent.  I  am  of  opinion  that  if  this  action 
had  been  founded  on  the  original  patent,  complainant  could 
have  succeeded. 

It  is  the  office  of  a  re-issue  to  correct  errors  in  the  speci- 
fication and  in  the  claim  of  the  original  patent.  When  alter- 
ations are  made  which  enlarge  the  scope  of  the  patent,  and 
secure  to  the  patentee  improvements  made  by  others  subse- 
quent to  the  original  patent,  they  should  be  carefully  scruti- 
nized in  order  to  see  that  nothing  is  granted  which  was  not 
fairly  disclosed  originally.    In  this  case,  I  doubt  whether  there 
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IB  aay  essential  .change  in  the  speoificaiions ;  but,  certainly, 
there  is  none  which  is  fairly  open  to  criticism.  While  the 
first  claim  in  the  re-issue  is  capable  of  a  broaddr  coustmction 
than  is  warranted  by  confining  it  to  the  real  invention  of 
Stembergh,  yet  sncb  a  construction  shoold  not  be  given  to  it, 
aeoording  to  the  rules  which  prevail.  The  second  claim  is  a 
more  exact  statement  of  the  invention  to  which  the  claimant 
has  the  exclusive  right.* 

A  decree  is  ordered  for  complainant  enjoining  the  defend- 
ant, and  for  an  accounting  according  to  the  prayer  of  the  bill, 
vith  costs. 


BosBBS  V,  Beboheb  and  others.    . 
{CireuU  Court,  N.  D.  New  York.    September  16,  1880.) 

1.  Patbht— PitBBPMfrtoa  OF  Pbiobitt.— A  patent  raisea  a  presumption 

of  priority  of  invention,  which  can  only  be  OTercome  by  clear  and  sat- 
isfactory proof. 

2.  Infringement — Etidbncb. — Evidence  ?idd  insufficient  in  this  case  to 

establish  an  infringement 

R.  H.  Daell,  for  complainant. 

Neri  Pine,  for  defendant. 

Wallacb,  D.  J.  The  bill  must  be  dismissed,  because  in- 
fringement is  not  satisfactorily  established.  It  is  proper, 
however,  that  the  complainant  should  have  the  benefit  of  any 
conclusions  in  regard  to  the  defences  which  have  been  inter- 
posed attacking  the  validity  of  this  patent.  It  has  been  con- 
tended that  the  complainant  was  not  the  first  discoverer  of 
the  process  of  making  birch  beer  according  to  the  formula 
described  in  his  specifications,  and  an  attempt,  has  been  made 
to  show  that  several  persons  had  used-  substantially  the  same 
formula  before  complainant's  application  for  his  patent. 

A  patentee  is  entitled  to  the  presumption  of  priority  which 
his  patent  affords,  and  this  pre'sumption  is  otnly  overcome  by 

*Bee  TaU  Lack  Affg.  Co.  t.  Seofim  Mfg.  Co.  ante,  286. 
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clear  and  satisfactory  proof  to  the  contrary.  Some  of  the 
cases  bold  that  the  defence  that  the  patentee  was  not  the 
original  and  first  inventor  of  the  patented  subject  can  only 
prevail  when  shown  beyond  any  reasonable  doubt.  Crouch 
V.  Spear,  6  0.  G.  187 ;  Hawes  v.  Antisdell,  8  0.  G.  685. 

These  defences  in  this  case  wholly  fail  when  tested  by  the 
rales  applicable  to  them.  The  strongest  case  is  made  in  ref- 
erence to  the  prior  use  of  the  formula  by  D.  B.  Smith  and 
those  in  his  employ.  The  proofs  show  that  Mr.  Buchanan 
was  the  first  person  to  introduce  the  article  of  birch  beer  to 
the  trade  at  Binghamton,  and  did  so  in  the  spring  of  1871. 
His  beer  was  favorably  received,  and  his  competitors  in  the 
same  line  of  business  were  stimulated  to  attempt  the  produc- 
tion of  a  similar  article.  Among  these  competitors  was  D.  B. 
Smith.  He  had  previously  been  carrying  on  business  with 
Mr.  Vincent,  but  they  had  dissolved,  and  each  was  engaged 
in  the  business  of  making  and  selling  summer  beverages  sep- 
arately. These  defendants  were  in  the  employ  of  Smith,  and 
continued  in  his  employ  until  1875;  when  Smith  sold  out  his 
business  to  them.  Smith  commenced  making  birch  beer  in 
the  summer  or  fall  of  1871.  Sometimes  he  made  it  with 
birch  bark,  and  sometimes  he  used  oil  of  wintergreen.  He 
experimented,  also,  with  oil  of  birch.  But  it  is  apparent  he 
never  discovered  the  complainant's  formula,  because  he  was 
never  able  to  make  an  article  which  was  entirely  satisfactory, 
as  would  have  been  the  case  if  he  had  used  the  complainant's 
formula.  If  he  had  discovered  the  complainant's  process  he 
would  have  used  the  oil  of  wintergreen  in  decided  preference  to 
the  birch  bark,  but  it  is  shown  that  as  late  as  1876  the  defend^ 
ants,  who  knew  all  about  Smith's  process,  and  who  at  that 
time  had  succeeded  to  his  business,  were  experimenting  with 
birch  bark,  and  it  was  not  until  after  that  time  that  they 
finally  discarded  its  use.  During  all  these  years,  also,  Smith 
and  the  defendants  had  been  experimenting  with  other  ingre- 
dients, and,  as  is  now  claimed  by  the  defendants,  in  1878-4 
they  used  sapindus,  and  since  1877,  cochineal  also.  It  would 
seem  that  the  defendants  had  not  found  a  process  which  was 
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entirely  saiisfaetory  to  them  nntil  1877.  The  compiainant's 
priority  of  discovery  cannot  be  overthro'wn  by  any  such  eyi- 
dence  of  anticipation  as  is  disclosed  here. 

The  complainant  has  made  a  prima  facie  case  on  the  issue 
of  infringement,  by  proving  a  substantial  similarity  between 
the  prodnot  of  his  process  and  the  defendants'  beer  in  taste, 
appearance,  and  general  characteristics;  and  he  has  supple- 
mented the  evidence  by  the  testimony  of  a  former  employe  of 
the  defendants,  who  professes  to  give  the  formula  used  by 
the  defendants  in  making  their  beer.     This  witness  does  not 
claim  that  defendants  used  the  formula  described  in  com- 
plainant's second  patent.    I  do  not  credit  the  testimony  of  this 
witness  as  to  the  formula  used  by  the  defendants.    He  was 
in  the  defendants' employ  but  a  short  time,  and  then  was  not 
employed  in  manufacturing,  but  in  outside  work,  and  was 
discharged  by  them,  and  is  now  in  their  debt.    It  was  well 
known  at  the  time  that  the  complainant  claimed  the  defend- 
ants were  infringing  his  patent,  and  notices  and  circulars  to 
the  trade  had  already  been  circulated  on  the  subject  by  both 
parties.     It  is  altogether  probable  that  defendants,  if  they 
were  seeking  to  avail  themselves  of  complainant's  process, 
wonld,  under  the  circumstances,  have  adopted  some  colora- 
ble departmre  from  it.     But  it  is  quite  improbable  that  they 
vould  thus  have  put  themselves  in  the  power  of  an  employe. 
The   case  then  resolves  itself  into  the   single  question, 
whether  the  proof  of  similarity  in  the  manufactured  articles 
is  suffioient  to  overcome  the  direct  testimony  of  the  defend- 
ants.    The  defendants  seem  to  be  men  of  character,  and 
there  is  nothing  in  their  testimony  to  discredit  their  veracity. 
It  appears  they  had  been  able  to  make  a  satisfactory  article 
of  birch  beer  before  complainant  obtained  his  first  patent, 
and  the  evidence  to  show  a  difference  between  that  article 
and  their  present  product  is  quite  vague.    It  would  seem  that 
an  analysis  might  have  been  made,  and  the  fact  ascertained 
whether  or  not  the  defendants'  product  contains  the  various 
ingredients  of  the  complainant's  formula  in  substantially  the 
same  proportions,  and  whether  or  not  the  foreign  ingredients 
used  by  the  defendants  are  of  any  importance.     While  I  am 
r.3,no.ll— 41 


Digitized  by 


Google 


f 


643  SVDBBA.Ii  nKPOBTEBt 

by  no  means  satisfied  that  the  defondante  afe  not  using  th« 
oomplainant's  formola  in  sabstanoe,  I  do  not  think  it  wonld 
be  safe,  upon  the  evidence  offered,  to  find  affirmatively  that 
they  are  using  it,  and  have  falsified  as  witnesses. 
The  bill  is  dismissed,  with  costs. 


BcBTOM  «.  The  Town  or  Gbebkvillb. 

{Oireuit  Omrt,  D.  Ifew  Hompthirt.    July  21, 1880.) 

1.  'PATsm  No/ 10,497,  for  a  design  of  a  street  lamp,  htU  void,  npon  the 
ground  that  such  design,  had  been  in  public  use  for  more  than  two 
years  when  such  patent  was  applied  for. 

In  Equity. 

Oeo.  E.  Betton,  for  complainant. 

Steams  d  Butler,  for  defendant. 

Lowell,  G.  J.  The  complainant  has  taken  out  and  now 
owns  two  patents  for  designs  of  a  street  lamp:  No.  9,488, 
September  5,  1876,  and  No.  10,497,  February  19,  1878. 
The  former  describes  and  shows  by  a  drawing  a  lamp  post, 
with  an  enlarged  base  and  a  smaller  shaft,  surmounted  by  a 
cap.  From  the  cap  projects  an  overhanging  curved  arm,  from 
the  lower  and  free  end  of  which  depends  a  chain,  made  fast 
to  the  outer  comer  of  a  bracket,  in  which  the  lamp  or  lantern 
is  set.  This  bracket  has  projections  loosely  fitting  the  post, 
so  that  the  lantern  can  be  moved  up  and  down.  The  lamp 
is  suspended  under  the  center  of  the  arch  or  arm.  The  pat* 
entee  claims  "a  design  for  street  and  park  lamps,  composed 
of  the  upright  post  with  enlarged  base,  the  arched  arm,  the 
chain,  the  bracket,  and  a  lamp  placed  below  the  arch,  all  sub- 
fdantially  as  shown  and  described." 

The  second  patent  describes  and  shows  a  design  which  dif- 
fers from  the  first  in  certain  particulars.  It  has  two  lanterns, 
one  on  each  side  of  the  post.  The  bracket  which  holds  the 
lantern  is  more  complete,  having  lower  edges  and  sides,  so  as 
to  form  a  carriage  or  cage,  rather  than  a  bracket;  and  this  is 
upheld  by  a  bail  or  handle,  which  is  attached  to  the  middle 
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instead  of  one  corner  of  the  carriage,  and  thus  brings  the 
lantern  directly  under  the  free  end  of  the  arm,  inst^td  of 
nnder  its  carved  part,  or  arch.  The  claim  is  for  the  design 
for  a  lamp  post,  consisting  of  the  post,  carriage,  bails,  lamps, 
chains,  and  arches,  all  substantially  as  shown  and  described. 
Between  the  arches  there  is  an  ornament  in  the  form  of  an 
acorn,  which  is  mentioned  in  the  specification  but  not  in  the 
claim.  The  application  for  this  patent  was  filed  January  18, 
1878. 

It  is  considered  by  both  parties  to  the  suit  that  the  two  Ian- 
terns  of  the  drawing  are  duplicates,  and  that  if  the  patent  is 
valid  it  is  infringed  by  the  use  of  a  lamp  post  like  the  patent 
10,497  in  all  respects,  except  that  it  has  but  one  lantern. 
The  posts  charged  as  infringements  have  but  one  lantern,  but 
in  other  respects  are  almost  exactly  like  the  patented  design. 
The  plaintiff  had  obtained  a  mechanical  patent,  June  18, 
1876,  No.  178,508,  for  an  improvement  in  street  lamps,  and 
his  drawings  represent  a  lamp  post  of  similar  design  with  No. 
9,488,  except  that  it  has  four  lanterns  on  one  post.  A  ques- 
tion is  made  by  the  defendants  whether  an  inventor  is  not 
to  be  presumed  to  abandon  his  design  when  he  exhibits  it  in 
the  drawings  of  a  mechanical  patent.  I  do  not  see  why  this 
consequence  should  follow  until  the  design  has  been  in  use 
for  two  years;  but  I  do  not  decide  this  point,  because  the 
plaintiff's  second  patent  shows  a  much  improved  design,  and 
he  relied  entirely  upon  that  patent  in  his  brief  and  his  argu- 
ment. I  agree  with  him  that  the  mechanical  patent  and  its 
doplicate  design  do  not  anticipate  the  more  pleasing  and  fin- 
ished design  of  No.*  10,497. 

The  defendants,  in  their  answer,  rely  on  two  mechanical 
patents  to  John  M.  Bruce,  for  lamp  posts  with  chains  and 
weights,  the  first  of  which  is  earlier  than  the  earliest  of  Bur- 
ton's, and  has  a  more  extensive  claim.  This  patent  was  ap- 
plied for  November  14,  1874,  and  issued  December  32, 1874; 
and  thereafter  Bruce .  appears  to  have  dealt  somewhat  ex- 
tensively in  lamp  posts  having  these  mechanical  contrivances. 
Bnt  his  patents  do  not  show  posts  like  the  plaintiff's.  The 
first  has  two  posts,  between  which  the  lantern  is  hung;  and 
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the  Beoond  has  brackets  to  set  up  the  lantern  against  a  trail. 
As  designs,  therefore,  they  cannot  be  held  to  anticipate  Bar- 
ton. 

The  amended  answer  avers  that  on  the  eighth  of  Novem- 
ber, 1875,  Bruce  caused  a  design  to  be  drawn  and  publicly 
exhibited,  which  is  identical  with  that  of  the  plaintiff.  Bruce 
testifies  that  he  did,  in  fact,  make  and  sell  lamps  8ubstan> 
tially  like  the  plaintiff's  design,  long  before  the  latter  ob- 
tained his  patent.  Those  complained  of  as  infringements 
were  set  up  in  the  defendant  town  20  months  before  the  plain- 
tiff's application  for  patent  10,497  was  made.  They  resemble 
BO  closely  the  model  G,  which  the  plaintiff  produces  as  repre- 
senting his  patented  design,  that  it  is  almost  impossible  to 
believe  that  one  was  not  copied  from  the  other.  But  Bruce 
had  no  opportunity  to  copy  anything  from  the  plaintiff,  be- 
cause the  plaintiff  made  nothing,  uoless  it  were  a  model,  to 
which  Bruce  had  no  access,  until  October,  1876 ;  while  these 
lamps  were  put  up  in  May,  1876,  within  two  miles  and  a  half 
of  the  plaintiff's  house.  In  August,  1876,  the  plaintiff  ap- 
plied for,  and  in  September  obtained,  his  patent.  No.  9,488, 
for  a  much  inferior  design.  Yet  he  now  thinks  that  he  in- 
vented the  better  form  about  September,  1875. 

Bruce  exhibited  publicly  to  a  committee  and  certain  inhab- 
itants of  the  town  of  Peterborough,  New  Hampshire,  Novem- 
ber 8,  1875,  a  drawing  of  a  lamp  post,  which  he  was 
ready  to  sell  them,  and  which  is  like  the  patented  and  the 
infringing  design.  He  testifies  that  he  had  made  others  like 
it,  excepting  the  ornament  on  the  top,  which  forms  no  part 
of  the  plaintiff's  claim,  as  early  as  November,  1874. 

I  am  much  inclined  to  believe,  upon  the  evidence,  that 
Bruce'  invented  this  design,  and  that  Burton,  when  he  took 
out  his  patent.  No.  10,497,  knowing  this,  intended  to  claim 
only  the  post  with  two  lanterns. 

However  this  may  be,  I  am  of  opinion  that  Bruce  had  put 
this  design  into  public  use,  and  had  offered  it  for  sale  as  early 
as  November  8,  1875.  which  was  more  than  two  years  before 
the  plaintiff's  application,  and  therefore  avoids  his  patent. 

Bill  dismissed,  with  costs. 
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"WiiiUAVS  V.  Thb  STXAK-Tua  Wk.  Cox. 

[Diilriet  Omrt,  8.  D.  New  T»rk.    Julj  24, 1880.) 

L  Nbolisehcb — Pii«T  OF  Too— l^ABTBB  OF  BOA.T  117  Tow.->3t  tg  neglU 
gence  in  both  the  pUot  of  >  tug  and  the  master  of  kb  opon  loaded 
boat  to  attempt  to  tow  such  boat  across  the  bay  of  New  York  in  • 
gale  of  wind. 
Mason  V.  The  8team-tug  William  MurtauQh,  ante,  404,  followed. 

E.  D.  McCarthy,  for  libellaut. 

F.  A.  Wilcox,  for  claimant.  ,  i 

Choate,  D.  J.  This  is  a  libel  broaghi  by  the  owner  of  tho 
barge  Island  Home  to  recover  for  the  loss  of  the  barge,  b«r  cargo, 
and  pending  freight  while  on  a  voyage  from  Port  Johnson,  N.  J., 
to  Morrisania,  N.  Y.,  by  way  of  the  bay  of  New  York  and  the 
East  river,  on  the  twelfth  day  of  February,  1879,  in  tow  of 
the  steam-tug  Wm.  Cox.  The  barge  was  about  95  feet  long 
and  17  feet  wide.  Her  deck  was  open  for  about  11  feet  in 
width  and  60  feet  in  length.  This  opening  was  without  uiy 
covering,  bat  had  combings  about  it  some  1 8  inches  high.  Her 
carrying  capacity  was  about  2S0  tons,  and  she  had  a  eazgo  of 
210  tons  of  pea  coal,  unscreened,  containing  a  great  deal  of 
duet.  She  was  nearly  on  an  even  keel,  but  loaded  slightly 
by  the  head,  and,  when  she  started,  her  deck  was,  about  two 
feet  and  eight  inches  out  of  water.  The  tug  had  two  other 
boats  in  tow,  which  she  took  on  her  starboard  side.  The 
barge  was  lashed  to  her  port  side.  They  left  Fort  Johnson 
at  about  eight  o'clock  in  the  morning,  and  the  barge  sunk  in 
the  East  river,  about  off  Wall  street  ferry,  a  little  before  11 
o'clock.  When  they  left  Port  Johnson  the  wind  was  blowing 
about  25  miles  an  hour,  and  it  increased  somewhat  as  the  day 
advanced.  The  direction  of  the.  wind  was,  as  nearly  as  can  be 
ascertained,  west.  The  barge  was  in  charge  of  the  libellant, 
who  had  had  a  long  experience  as  a  boatman  in  the  naviga- 
tion of  the  waters  about  New  York.  The  wind  had  been 
blowing  bard  all  the  morning,  and  the  danger  signals  had 
been  displayed  at  the  United  States  signal  service  station 
since  2  o'clock  that  morning.    The  tag  left  Hoboken  about 
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daylight  for  Port  Johnson  to  take  up  her  tow.  The  principal 
charge  of  negligence  against  the  tug  is  that  she  took  the  barge 
out  at  all  upon  this  voyage  across  the  bay  in  such  a  wind. 

In  the  recent  case  of  The  Steam-tug  Wm.  Muriagh,  [ante,  404,] 
it  was  held  to  be  want  of  ordinary  care  on  the  part  of  a  steam> 
tug  to  undertake  to  cross  the  bay  of  New  Tork  with  a  deeply- 
laden  canal-boat,  known  to  have  no  batch  covers,  in  the  winter- 
iime,  with  the  wind  blowing  21  miles  an  hour.  In  that  case  it 
was  not  contested  that  the  cause  of  the  canal-boat's  sinking  was 
her  shipping  water  through  her  open  hatches  by  reason  of  the 
high  sea  raised  on  the  bay  by  the  violence  of  the  wind.  In 
the  present  case  it  is  claimed,  on  behalf  of  the  tug,  that  this 
barge  did  not  sink  by  reason  of  the  water  so  shipped  by  her, 
but,  as  it  is  alleged  in  the  answer,  "by  the  neglect  of  the 
libellant,  the  perils  of  the  sea,  and  the  unseaworthiness  of  the 
boat."  Some  attempt  has  been  made  to  establish  the  propo- 
sition, on  the  trial,  that  she  sunk  from  a  sudden  leak  sprung 
while  on  the  voyage,  about  10  or  16  minutes  before  she  went 
down,  and  one  witness  from  the  tug  testifies  to  seeing  a  plank 
sprung  off  from  her  starboard  side,  under  her  water  line,  as 
her  stem  rose  in  the  water  while  going  down.  He  is  not  con- 
firmed by  any  other  witness,  although  others  were  standing  by 
and  watching  her,  and  I  think  the  evidence  is  sufficient  to  estab- 
lish her  general  seaworthiiless  when  she  started  on  this  voyage. 

It  is  noticeable  in  this  connection  that  no  such  sudden 
springing  of  a  leak,  and  especially  no  such  specific  defect  in 
her  planking,  is  set  up  in  the  answer,  although  if  the  story  of 
this  witness  had  been  credited  by  the  claimants,  such  defect 
would  be  likely  to  have  been  set  up  in  the  answer.  If  there 
were  no  other  adequate  cause  of  the  boat's  sinking  to  be 
found  in  the  evidence,  the  argument  in  favor  of  the  cause, 
assigned  by  the  claimants^  would  be  entitled  to  much  greater 
weight.  But  another  adequate  cause  is  shown  in  the  state  of 
the  wind  and  sea,  and  the  shipping  of  water  over  the  open 
deck  of  the  barge.  If  entire  credit  oould  be  given  to  the  tes- 
timony of  the  libellant,  she  shipped  water  enough  to  swamp  ' 
her  long  before  she  sunk.  The  libellanVs  testimony  on  this 
point  is  so  extravagant,  and  on  this  and  other  points  he  is  so 
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ly  contradicted,  that  uponhis  testimony,  uncorroborated, 
i  hesitate  to  find  any  material  fact  which  is  disputed, 
this  point,  that  from  the  time  the  tow  got  into  the  bay, 
ihe  was  subjected  to  the  full  force  of  the  wind  and  sea, 
er  broke  over  her  more  or  less,  his  testimony  is  sup- 
by  that  of  several  other  witnesses,  and  the  fact  is  so 
e  in  itself  that  it  needs  little  evidence  to  establish  it, 
ban  the  state  of  wind  and  weather,  which  is  fully 


'  coming  out  of  the  kills  the  tow  had  the  wind  on  the 
arter,  and  the  proof  is  that  the  waves  came  up  under 
n  and  port  side  of  the  barge,  and  the  water  ran  along 
k  and  was  thrown  over  her  combings.  It  is  argued 
part  of  the  tug  that  this  theory  is  refuted  by  the  evi- 
hat  the  barge  was  not  observed  to  have  settled  in  the 
k  all  till  she  got  up  to,  or  nearly  up  to.  Governor's  island, 
X  libellant's  pump  sucked,  whenever  he  tried  it,  up  to 
be  time  of  reaching  that  place.  I  think  the  nature  of 
;o,  pea  coal,  containing  a  good  deal  of  dust,  was  sucli 
ivould  hold  a  large  quantity  of  water,  which  would  not 
Dugh  to  the  pumps ;  and  if  the  flooring  of  the  boat  was 
jht,  as  is  testified  to  by  the  libellant  and  not  contra- 
a  very  large  part  of  the  water  shipped  would  not 
le  pumps.  The  amount  of  water  required  to  overload 
t  would  not  exceed  20  tons.  It  might  be  considerably 
Lnd  I  think,  upon  the  testimony,  there  is  no  improba- 
t  her  having  shipped  enough  water  through  her  open 
jverload  her ;  and  there  is  no  sufficient  proof  of  any  other 
F  her  sinking.  The  captain  of  the  tug  first  discovered 
I  was  sinking.  They  were  then  about  up  with  Governor's 
He  thinks  she  had  settled  in  the  w-ater  then  only  about 
ches.  But  on  such  a  point  the  judgment  is  very  uncer- 
pecially  as  the  boat  was  not  still,  and  was  in  very  rough 
The  failure  to  observe  that  she  had  been  gradually 
from  the  effect  of  the  water  shipped  is  not,  I  think, 
mstanee  of  controlling  weight.  After  she  was  ob- 
to  be  sinking  she  went  down  rapidly,  as  was  to  bo 
i,  since  she  was  still  on  very  rough  water,  and  the 
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lower  she  got  the  more  water  she  would  take  in;  and  al- 
thongh  the  captain  of  the  tug  did  all  he  oould  to  get  her  into 
a  dook  in  the  East  river,  where  she  ooold  be  beached,  he  was 
nnable  to  do  so  before  she  sank. 

-  Under  the  rule  laid  down  in  the  case  of  The  Wm.  Murtagk, 
therefore,  both  parties  are  chargeable  with  want  of  ordinary 
care  for  nwking  the  attempt  to  cross  the  bay  with  an  open 
loaded  boat  in  a  gale  of  wind.  Slight  differences  of  oircam- 
stance  will  not  suffice  to  distinguish  the  case,  and  the  loss  is 
immediately  attributable  to  this  as  the  direct  and  principal 
canse  of  the  disaster. 

It  is  claimed,  however,  on  the  part  of  the  libellant  that  he 
should  not  be  charged  with  half  the  loss  for  two  reasons : 
First,  on  the  ground  that  the  barge  was  put  on  the  windward 
side  of  the  tug,  where  she  was  more  exposed  to  the  wind  and 
sea  than  she  would  have  been  on  the  other  side ;  and,  secondly, 
because  the  master  of  the  tug  did  not,  when  they  got  out  in 
the  bay,  and  found  how  dangerous  the  passage  was,  run 
before  the  wind,  go  to  the  south  of  Governor's  island,  and  find 
shelter  in  Buttermilk  channel.  The  first  point  is  sought  to 
be  supported  by  the  testimony  of  the  libeUant  that  he  objected 
to  being  placed  on  the  port  side  of  the  tug ;  and  the  second  point, 
by  his  testimony  that  when  near  Oyster  island  buoy  he 
requested  the  master  of  the  tug  to  run  before  the  wind  to 
avoid  swamping  his  barge. 

As  to  both  these  statements  of  the  libellant,  be  is,  I  think, 
BO  contradicted  that  they  caimot  be  taken  as  proved.  As  to 
his  request  to  run  before  the  wind,  which  he  says  was  twice 
made  and  answered  by  iibe  master  of  the  tug,  not  only  is  the 
proof  to  the  contrary  very  strong,  but  the  eiroumstauces,  and 
the  proved  conduct  and  language  of  the  libellant  at  other 
points,  render  it  highly  improbable.  When  the  master  of  the 
tug,  long  after  this  alleged  request,  hailed  him  and  told  him  he 
thought  his  barge  was  sinking,  he  answered  that  he  hoped 
not.  He  evidently  had  not  discovered  the  fact,  and  at  first 
would  not  believe  it,  till  he  went  and  looked  over  the  side. 
Up  to  that  time  his  pump  had  brought  but  l^tle  water  and 
bad  soon  sucked ;  and  in  answer  to  the  pilot's  hail,  "How  is 
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i  replied  several  times,  "All  right."  It  is  quite  evi- 
,t  up  to  the  time  they  discovered  she  had  settled  he 

realized  the  peril  his  boat  was  in;  and  it  is  quite 
ble  that  he  should  have  requested  a  movement  of  the 
;h  would  be  virtually  an  abandonment  of  the  voyage 
ime  being,  since  nothing  had  happened  which  excited 
ial  alarm  on  his  part ;  and,  so  far  as  he  had  observed, 
was  getting  along  well  on  her  hazardous  voyage,  the 
lerils  of  which  he  had  voluntarily  consented  to  her 
bjected  to. 

it  was  found  that  the  boat  was  sinking  he  asked  the 
to  put  her  in  somewhere,  and  he  claims  now  that  she 
ve  been  beached  in  Buttermilk  channel ;  but  the  tes- 
shows  that  the  captain  of  the  tug  took  the  course 
fered  the  best  chance  of  saving  her,  in  attempting  to 
into  some  dock  on  the  New  York  side  of  the  East 
d  that  she  could  not,  in  the  state  of  tide  and  wind 
3ting,  have  been  beached  at  the  place  indicated  by  the 
.  It  must  be  taken,  therefore,  as  a  fact  in  the  case, 
libellant  acquiesced  in  the  taking  of  the  barge  upon 
,ge  as  she  was  taken,  and  in  the  prosecution  of  the 
IB  it  was  prosecuted,  up  to  the  time  when  she  was 

to  be  sinking.  Then  it  was  too  late  to  save  her 
s  consequences  of  that  imprudence  with  which  both 
ire  chargeable. 

judgment  the  case  cannot  be  distinguished  from  that 
Vm.  Murtagh.  The  rule  laid  down  in  that  case  is 
to  be  in  the  interest  of  commerce,  and  of  th*  safety 
srty,  and,  if  strictly  enforced,  it  will  have  a  strong 
T  to  break  up  the  very  dangerous  practice  of  crossing 
in  rough  weather  with  open  boats.  If  it  is  under- 
at  the  practice  involves  loss  to  both  parties,  in  case 
;er  traced  to  this  cause,  it  may  make  boatmen  and 
s  alike  more  cautious  about  taking  the  risk.  It  is  a 
t  endangers  life  as  well  as  property,  since  these  canal- 
e  often  the  homes  of  the  boatmen  and  their  families, 
e  for  libellant  for  half  the  damages,  with  costs,  and 
lee  to  compute  the  amount  of  the  damages. 


Digiti 


ooqI 


gie 


f 


^30  VXOBBiLIi  SUQIlTaB. 

MooBB  V.  Neatib  and  others. 
Btoh  v.  Thb  Tua  Mabt  J.  Funr,  eto. 

{Ditiriet  Gmrt,  &  D.  Neto  Torh.    July  21, 1880.) 

X  SiiAMBir— Waoss— BTEAM-Tna  Bebvkib— Usaob.  —  An  establiihed 
usage  of  a  certain  port,  by  which  hands  employed  in  the  steam-tug 
service,  at  a  certain  rate  of  wages  per  month,  are  authorized  to  leave 
at  any  time,  and  their  employers  are  permitted  to  discharge  them  at  any 
time,  and  who.  In  either  case,  are  paid  np  to  the  time  of  their  leaving 
or  their  discharge,  is  neither  injurious  to  the  interests  of  commerce, 
unreasonable,  nor  contrary  to  the  positive  rule  of  law. 

AUxander  dt  Agh,  for  libellants. 

W.  R.  Beebe,  for  respondents. 

Ohoatb,  D.  J.  These  are  snits  for  vagfis,  brought  by  sea- 
men  who  served  on  the  steam-tug  Mary  J.  Finn.  They  were 
employed  at  a  certain  rate  of  wages  per  month,  and  not  for 
any  definite  period  of  time,  unless  snoh  mode  of  employment 
implies  a  definite  time  of  service.  The  coorse  of  business 
between  the  parties  was  to  have  a  settlement  on  or  np  to  the 
last  day  of  each  month.  The  last  settlement  was  np  to  the 
eQd  of  April,  1880.  On  the  fifteenth  of  May  the  respondents 
discharged  the  crew  without  assigning  any  oause.  They  now 
claim  their  wages  up  to  the  end  of  May.  Bespondents  have 
tendered  them  their  wages  up  to  and  indading  the  day  they 
were  discharged. 

Independently  of  any  usage  affecting  the  question,  the 
libellants  would  be  entitled  to  recover.  The  Hudton,  01c. 
896.  But  the  testimony  in  this  case  is  full  and  conclusive 
that  in  this  steam-tng  service  in  this  port  the  established 
usage  is  that  the  hands  employed  in  this  mode  leave  at  any 
time,  and  that  their  employers  discharge  them  at  any  time 
during  the  month,  and  in  either  case  are  paid  np  to  the  time 
of  their  leaving  or  their  discharge. 

It  is  argued  that  this  usage  is  injurious  to  the  interests  of 
commerce,  unreasonable,  and  contrary  to  the  positive  rule  of 
law,  and  on  these  grounds  void.  It  is  urged  that  the  seamen 
may  leave  at  a  moment  of  danger,  and  so  that  the  interesta 
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lerce  will  be  seriously  prejudiced  by  the  recognition 
istom.  It  is  not,  however,  shown,  nor  does  the  ques- 
e  in  this  case,  whether  the  custom  goes  so  far  as  to 
le  hands  in  leaving  the  tug  during  a  trip  or  voyage. 
3  case  the  voyage  was  at  an  end  when  they  were  dis- 

and  in  its  application  to  such  a  case  I  see  nothing 
3sing  to  commerce  in  giving  effect  to  the  usage.  Nor 
^asonable.  Its  advantages  are  not  all  on  one  side, 
nployer  may  discharge  the  hands  at  any  time,  they 
e,  under  the  usage,  a  right  which  servants  ordina- 
ot  have.  If  they  can  obtain  better  employment  they 
3  during  the  month  and  still  claim  their  wages  up  to 
day  they  serve.  The  character  of  the  class  of  per- 
erally  employed  as  bauds  on  steam-tugs  has  very 

led  to  the  establishment  of  this  usage.  They  are 
responsible  persons,  and  very  many  of  them  have  no 
jermanent  occui)ation. 

rther  objection,  that  the  usage  is  contrary  to  law 
,  I  think,  apply  to  a  usage  of  thiu  character.  The 
really  is,  what  is  the  contract  between  the  parties  as 
•m  of  service,  the  agreement  itself  not  being  explicit 
■bject?  The  rule  of  the  common  law,  requiring  a 
notice  to  terminate  the  employment,  was  adopted  as 
itself  reasonable,  and  seems  to  have  rested  on  gen- 
;e.  Robinson  v.  Hindmaii,  3  Esp.  234,  [235;]  2 
an  Contr.  (6th  Ed.)  35,  and  notes. 
10  reason,  therefore,  why,  in  case  the  contrary  usage 
ne  established  between  a  particular  class  of  masters 
mts,  effect  should  not  be  given  to  it.     It  violates  no 

of  the  common  law,  and  the  case  does  not  seem  to 
1  within  that  class  of  cases  in  which  courts  have  Con- 
or discouraged  the  introduction  of  usage  as  being 

to  some  well-established  principle  of  the  common 
B  mischievous  in  its  effect  by  reason  of  its  unsettling 
or  introducing  troublesome  local  exceptions  into  the 
jhant.  Thonqjson  v.  Riggs,  5  Wall.  663,  678 ;  Hiff4 
'oore,  34  N.  Y.  417,  425,  and  other  cases  cited. 

dismissed,  with  costs. 
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Thb  Auaua. 

{DiOritt  Oowt,  D.  Maine.    September  ]9, 1880.) 

1.  JuBiBDiCTioN— FoRBiGW  Vesbbl— NATION ALiTT  OF  Chbw.— The  natfon- 
alitj  of  a  foreign  vessel,  and  not  that  of  the  crew,  ghouid  regulate  the 
action  of  a  court  of  admiralty  in  assuming  jurisdiction  orer  a  contxo- 
▼ersy  between  the  offlcera  and  seamen  of  such  vessel. 
Th*  Nina,  2  L.  R.  P.  0.  39. 

a.  Same — Same — Wages. — ^The  district  court,  unless  restricted  by  some 
treaty  stipulation,  may,  in  the  exercise  of  its  discretion,  assume  juiis- 
dictioaof  a  claim  for  wages  against  a  foreign  tessel. 

8.  8a3(e— Saue— FoRBioK  Crew— Tbxatt  with  Bwkder— 8  U.  S.  St. 
352. — ^The  thirteenth  article  of  the  treaty  between  Hweden  and  the 
United  States,  of  July  4, 1827,  (8  U.  8.  St.  346,  352,)  provides  "  that  each 
country  shall  have  the  right  to  appoint  consuls,  vice  consuls,  etc.,  in 
the  commercial  porta  and  places  of  the  other  country,"  and  that  such 
consuls,  etc.,  "  shall  have  the  right,  as  such,  to  ait  as  judges  and 
arbiters  in  such  differences  as  may  arise  between  the  captain  and 
crews  of  the  vessel  belonging  to  the  nation  whose  interests  are  com- 
mitted to  their  charge,  without  the  interference  of  the  local  authori- 
ties." Held,  that  the  district  court  was  not  thereby  debarred  fix>m 
exercising  its  authority  in  a  case  within  the  terms  of  such  treaty, 
where  there  was  no  consul,  or  other  officer  of  Sweden,  within  the 
territorial  jurisdiction  of  the  court. 

4.  Seamen — Crdeltt  of  Master— Wages — Dibohargb. — The  master  of 
s  Swedish  bark  sailed  from  Gibraltar  for  Portland  with  an  inadequate 
supply  of  provisions,  whereby  the  laws  of  Sweden  were  violated,  and 
the  crew  of  the  vessel  compelled  to  endure  great  hardships  and  sick- 
ness for  want  of  sufficient  food.  Hdi,  that  the  crew  were  entitled 
to  their  discharge  at  Portland,  before  the  expiration  of  the  voyage 
for  which  they  had  shipped,  and  to  the  payment  of  tlie  wages  due 
them  at  the  time  of  leaving  the  ship, 

6.  Same — Saxb — Damages. — Held,  further,  that  the  seamen  were  entitled 
to  one  month's  extra  pay,  by  way  of  indemnity  for  the  injuries  they 
had  sustained. 

Bvrd  dt  Thomas,  for  libellants. 

Wshh  d  Haskell,  for  claimants. 

Fox,  D.  J.  This  libel  is  instituted  by  the  Beeond  mate, 
steward,  and  all  the  seamen,  praying  to  be  discharged  from 
farther  service  in  this  bark,  and  for  the  payment  of  their 
wages,  on  account  of  a  short  allowance  of  provisions  on  a 
voyage  of  121  days,  from  AlexMidria,  Egypt,  to  this  port,  and 
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account  of  ill-treatment  by  the  officers  of  the  ship, 
sel  is  under  the  Swedish  flag,  hailing  from  Herno- 
Sweden.  The  master  is  a  Swede.  Some  of  the  libel- 
i  citizens  of  that  country,  while  others  aretRibjects 
ark  and  Prussia.  Some  of  the  crew  were  shipped  at 
nd,  and  some  in  New  York,  all  for  a  two-year  voy- 
ich  time  has  not  yet  expired,)  and  until  the  vessel's 
)  Sweden.  There  being  no  consul  or  other  repre- 
I  of  Sweden  within  the  jurisdiction  of  this  court, 
,ding  the  libel  it  was  deemed  proper  to  grant  process 
the  ship,  then  in  the  harbor  of  Portland.  On  the 
ly  the  master  appeared  and  presented  a  preliminary 
1  to  the  court's  further  proceeding  in  the  cause,  for 
m  that  the  ship  was  a  foreign  vessel,  and  her  crew 
taken  as  belonging  to  the  nationality  of  her  flag,  and 
er  such  circumstances  the  district  court  should  not 
I,  in  a  controversy  of  this  description,  between  a  for- 
I  and  her  crew. 

differences  between  officers  and  crew  of  a  foreign  ves- 
h  have  been  presented  to  this  court,  the  court  has 
e,  in  every  instance,  declined  to  assume  jurisdiction 
:  there  has  been  within  the  district  any  representa- 
he  government  to  which  such  ship  belonged,  and  has 
y  remitted  to  sucli  representative  all  such  controver- 
ais  determination.  In  all  such  cases  the  court  has 
3d  the  rule  announced  by  the  privy  council  in  The  Nina, 
P.  C.  39,  that  the  nationality  of  the  vessel,  and  not 
nality  of  any  one  of  her  crew,  asking  the  interposition 
lart,  should  regulate  the  action  of  the  court;  and  all  of 
of  this  ship,  for  the  purpose  of  this  investigation,  must 
id  Swedish  subjects,  notwithstanding  it  appears  that 
them  are  in  fact  citizens  of  other  nationalities. 
Qot  admit  of  question  that  the  district  court,  unless 
I  by  some  treaty  stipulation,  has  jurisdiction,  in  a 
wages,  against  a  foreign  vessel,  and  that  the  exercise 
jurisdiction  is  discretionary.  In  the  exercise  of  such 
a  the  allegations  found  in  this  libel  required  of  the 
I  the  absence  of  any  Swedish   respresentative,   to 
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investigate  the  oanse  bo  far  as  to  ascertain  whether  the  facts 
and  reasons  alleged  for  the  crew's  discharge  were  established 
by  the  evidence.  The  cause,  therefore,  was  allowed  to  proceed 
to  a  he^iing,  and  at  the  close  of  the  testimony  of  the  libellants 
the  attention  of  the  court  was  first  called  to  the  thirteenth  arti- 
cle of  the  treaty  between  Sweden  and  the  United  States, 
of  July  4,  1827,  in  8  U.  S.  St.  346,  352.  By  this  article  it 
was  stipulated  "that  each  country  should  have  the  right 
to  appoint  consuls,  vice-consuls,  etc.,  in  the  commercial  ports 
and  places  of  the  other  country,"  and  that  such  consuls,  etc., 
"shall  have  the  right  as  such  to  sit  as  judges  and  arbiters,  in 
such  differences  as  may  arise  between  the  captain  and  crews 
of  the  vessel  belonging  to  the  nation  whose  interests  are  com- 
mitted to  their  charge,  without  the  interference  of  the  local 
authorities." 

This  court  is  bound  to  recognize  and  obey  this  provision  of 
the  treaty  as  completely  as  if  the  same  were  contained  in  an 
act  of  congress,  and  the  question  which  arises  is  whether, 
there  being  no  consul  or  other  officer  of  Sweden  within  this 
jurisdiction,  the  nearest  being  a  vice-consul  at  Boston,  this 
court  is,  by  this  provision  of  the  treaty,  debarred  from  exer- 
cising its  authority  in  the  present  case.  It  seems  quite  clear 
to  me  that  the  court  is  not  thus  ousted  of  its  jurisdiction. 
The  purpose  of  this  provision  was  to  provide  proper  means  of 
redress  for  the  parties  mentioned  in  the  treaty,  when  diffi- 
culties should  occur  between  them,  and  it  was  certainly 
judicious  that  such  questions  should  be  decided  by  the  consul, 
or  other  officer  of  their  respective  countries  conversant  with 
the  language  of  the  disputants,  and  who  may  well  be  sup- 
posed to  be  acquainted  with  the  laws  and  customs  which 
should  determine  their  respective  claims;  but,  whenever  the 
parties  are  in  such  a  position  that  they  cannot  obtain  the 
services  of  such  an  officer,  can  it  be  that  it  was  the  design  of 
the  treaty  to  leave  them  remediless,  and  to  deprive  the  local 
tribunal  of  all  authority  to  afFord  any  redress,  however  urgent 
the  occasion  may  be  therefor? 

If  a  Swedish  vessel  should  be  libelled  in  this  court  for  sup- 
plies furnished  here,  for  which  she  is  liable,  and  is  afterwards 
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decree  of  the  court,  can  it  be  that  the  crew,  by  this 

of  the  treaty,  are  prohibited  from  proceeding  for 
ery  of  their  wages  against  the  surplus  which  may 
I  the  registry,  and  that  the  court  cannot  decree  the 
therefrom  of  their  respective  claims  for  wages,  but 
laims  of  subordinate  rank  are  presented  by  our  own 
illow  such  claimants  to  absorb  the  surplus,  without 
afford  the  seaman  any  redress  ?  I  hold  that  a  court 
ilty  would  require,  in  a  treaty,  the  most  positive, 
prohibition  against  assuming  jurisdiction  in  such  a 

would  insist  on  language  which  would  not  admit 
ubtful  signification,  before  it  would  acknowledge  that 
■ity  to  protect  the  seaman  was  thus  abrogated.  If 
se  the  power  still  remains  in  the  court,  and  it  has 

to  act  when  there  is  no  consul  within  its  jurisdic- 
authority  must  exist  in  all  such  cases;  and  it  is 
lestion  of  judicial  discretion  whether  the  circum- 
f  any  case  are  such  as  to  require  the  court  to  in- 
ad  take  cognizance  of  the  dispute, 
aalia  sailed  from  Hernosaud  the  fourteenth  of  July 
1,  and  from  thence  to  New  York,  where  she  arrived 
r  24th.  Five  of  the  crew  deserted,  and  some  of  the 
were  there  shipped  in  their  places.  December  15th 
I  from  New  York  for  Alexandria,  arriving  at  Gibral- 
iry  29th,  remaining  there  three  days,  and  reached 
la  February  27th,  sailed  for  this  port  April  23d, 
it  Gibraltar  June  9th,  from  whence  she  sailed  on  the 
3hing  this  place  August  25th,  being  47  days  from 
ia  to  Gibraltar,  and  74  from  Gibraltar  to  Portland. 
rf  of  Sweden  regulates  the  supplies  for  a  ship's  crew, 
le  time  of  shipment  a  small  book  is  furnished  each 
ihich  is  entered  an  abstract  of  the  Swedish  law,  and 
:«rms  of  his  contract.  All  payments  made  to  him 
arse  of  the  voyage  are  required  to  be  entered  thereon ; 
e  which  might  well  be  adopted  in  our   merchant 

From  this  book  it  appears  that  each  of  the  ship's 
Qtitled  to  one  and  a  half  pounds  of  salt  beef  daily  for 
rs,  and  three-quarters  of  a  pound  of  salt  pork  daily 
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for  the  other  four  days  in  the  week,  together  with  eight  pounds 
of  bread,  half  a  pound  of  wheat  flour,  three-quarters  of  a 
pound  of  butter,  or  10  cubic  inches  of  olive  oil,  and  three- 
quarters  of  a  pound  of  sugar,  or  one  pound  of  molasses  per 
week.  °  Nine  pints  of  water  per  daycare  also  required.  Tea  or 
coffee,  barley  for  soups,  and  other  small  stores  are  to  be  pro- 
vided, about  which  there  is  no  complaint  of  any  deficiency. 
When  in  harbor  a  pound  and  a  half  of  fresh  meat  may  twice 
a  week  be  substituted  for  the  salted,  and  soup  is  to  be  fur- 
nished twice  a  week  from  fresh  meat  when  in  port. 

When  this  vessel  left  Hernosand,  July  12th,  she  was  fur- 
nished with  all  the  provisions  required  by  Swedish  law, 
amongst  which  were  13  barrels  of  salted  meats.  She  reached 
New  York  December  15, 1879,  and,  as  the  master  states  in  his 
testimony,  they  then  had  left  about  a  barrel  and  a  half  of 
beef,  with  a  like  quantity  of  pork,  having  in  five  months  con- 
sumed ten  barrels  of  salted  meat,  or  at  the  rate  of  two  barrels 
a  month.  In  his  answer  the  master  states  that  when  he 
sailed  from  New  York  fdr  Alexandria  three  barrels  of  beef  and 
three  of  pork  were  on  board.  The  voyage  from  New  York  to 
Alexandria  occupied  75  days.  They  remained  in  that  port 
54  days.  The  master  there  procured  350  pounds  of  fresh 
meat,  all  of  which  was,  without  question,  consumed  before 
leaving  that  port.  From  thence  to  Alexandria  the  time  was  45 
days.  It  is  not  disputed  that  soon  after  leaving  New  York 
the  master  ordered  the  steward  to  allow  the  crew  but  three- 
quarters  of  a  pound  of  salt  beef,  instead  of  the  legal  allowance 
of  one  and  a  half  pounds  per  day  for  three  days  in  the  week. 
The  men  were  thus  cut  short  of  one-half  of  the  quantity  to 
which  they  were  entitled.  They  admit  that  this  was  enough 
for  their  dinners,  but  that  nothing  was  left  for  breakfast ;  and 
that  when  they  discovered  that  they  had  thus  been  restricted 
there  was  "considerable  grumbling, "  but  the  quantity  of  beef 
was  never  increased. 

Allowing  but  three-fourths  of  a  potfnd  of  beef  or  pork  per 
day  to  each  man  on  the  voyage  from  New  York  to  AIexandria> 
and  back  to  Gibraltar,  there  could  not  have  been  more  than 
300  pounds  of  salted  meat  remaining  when  the  vessel  sailed 
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from  that  port.  Tha  captain  was  infonued  by  the  steward 
that  they  had  bat  this  qoautity,  and  that  more  provisions 
woold  be  requisite.  He  swore  he  would  not  purchase  any,'bnt 
would  trust  to  meeting  at  sea  some  ships  from  which  their 
necessities  would  be  supplied  if  the  occasion  arose.  The 
master  testified  he  was  not  aware  of  the  scanty  supply.  It 
certainly  was  the  duty  of  the  master  of  such  a  vessel,  before 
sailing  on  an  Atlantic  voyage,  to  ascertain  the  amount  of  hia 
provisions  on  board,  and  he  is  to  be  held  chargeable  with  like 
consequences  as  if  he  had  actual  knowledge  thereof,  even  if 
the  court  were  satisfied  with  his  denial.  The  statement  of 
the  steward  is  corroborated  by  that  of  the  second  mate  and 
others  of  the  crew,  and  the  court  entertains  no  doabt  that  the 
master  well  knew  the  quantity  with  which  he  sailed.  Shortly 
after  leaving  Gibraltar  their  allowance  was  reduced  to  half  a 
pound  of  salted  meat  per  day,  and  was  gradually  diminished, 
until  for  the  last  three  weeks  they  had  but  three-quarters  of 
pound  of  beef  and  the  same  amount  of  pork  per  week. 

To  supply  their  necessities  the  crew  sometimes  oanght 
fish — ^the  bonitas.  When  fresh  they  were  proper  food,  but  at 
times  none  could  be  taken,  and  the  steward  would  then  make 
soup  of  these  fish,  which  had  been  hung  up  to  dry  or  put  in 
the  old  beef  pickle.  These  fish  soon  spoiled,  were  utterly 
unfit  for  food,  and  were  only  used  by  the  crew  because  of 
their  necessitous  condition. 

The  latter  part  of  the  voyage  there  was  a  deficiency  of 
water,  but  the  master  took  on  board  at  Gibraltar  more  than 
was  required  by  the  Swedish  law  for  the  contemplated  voy- 
age. The  sugar  and  molasses  also  fell  short,  but  115  pounds 
of  sugar  were  purchased  at  Alexandria,  and  25  pounds  of 
molasses  at  Gibraltar,  which'  were  more  than  were  requisite 
for  the  crew's  allowance,  protracted  as  was  the  voyage,  if 
these  articles  had  not  been  wasted  or  otherwise  wrongfully 
disposed  of.  After  leaving  Alexandria  there  was  neither 
butter  nor  oil.  At  that  port  the  master  purchased  a  small 
quantity  of  oil,  which  the  men  would  not  use  on  account  of 
its  alleged  poor  quality.  The  master,  therefore,  sailed  from 
.that  port  without  obtaining  either  of  these  articles.    In  this 
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reepeot  he  "vras  in  fault,  as  he  should  have  complied  with  the 
laws  of  his  ooantry,  and  obtained  either  oil  or  butter,  that 
the  orew  might  have  tlie  same  if  thej  should  afterwards 
require  it. 

At  Alexandria  1,100  pounds  of  ship  bread  were  procured, 
600  or  700  pounds  of  which,  as  the  master  states,  were  on 
hand  when  thej  left  Gibraltar.     The  latter  part  of  the  voy- 
age the  crew  were  allowed  one  to  two  biscuits  per  day ;  less 
than  half  the  quantity  to  which  they  were  entitled  by  the 
Swedish  law.     By  the  laws  of  this  country,  60  pounds  of 
bread  for  each  man  is  required  to  be  stowed  under  the  deck 
before  sailing  on  an  ocean  voyage,  and  the  amount  on  board 
the  Amalia  was  in  excess  of  the  requirements  of  our  law. 
Her  voyage  was  much  protracted,  and  700  pounds  of  bread 
would  ordinarily  afford  a  crew  of  nine  men  an  allowance  of 
eight  pounds  per  week  on  a  voyage  from  Gibraltar  to  Port- 
land.    Such  a  voyage,  at  this  season  of  the  year,  usually 
takes  from  45  to  50  days ;  but  with  so  foul  a  ship  I  think  the 
master  of  the  Amalia  had  no  right  to  expect  a  passage  of  less 
than  60  days,  or  about  two  montLs.     On  her  voyage  to  New 
York  the  crew  consumed  two  barrels  of  beef  or  pork  per 
month,  and  this  master  undertook  to  make  his  passage  from 
Gibraltar  to  Portland  with  not  more  than  one  and  a  half  bar- 
rels on  board,  having  no  reason  to  suppose  that  his  passage 
would  be  less  than  60  days,  in  which  time,'  if  the  crew  were 
supplied  as  on  the  voyage  to  New  York,- 800  pounds  of  salted 
meat  would  have  been  consumed  by  them ;  or,  if  the  require- 
ments of  the  ijwedish  law  were  observed,  about  500  pounds 
would  have  been  requisite. 

It  thus  appears  that  there  was  a  great  and  inexcusable 
deficiency  in  the  supply  of  salt  provisions  when  this  vessel 
left  Gibraltar.  This  wr.s  something  more  than  an  accidental 
mistake  or  error  of  judgment  on  the  master's  part  in  thus  set- 
ting sail  on  this  voyage  with  a  short  supply,  endangering  the 
safety  of  his  ship  and  his  crew,  intending  to  speak  to  some 
vessel  and  obtain  provisions  from  her  if  in^need. 

It  is  urged  that  the  true  test  for  the  court  to  adopt,  in  decid- 
ing upon  the  question  of  the  discharge  of  the  orew  from  theiz 
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obligationg  to  this  ship,  is  whether  there  is  reason  to  appre- 
hend that  they  may  again  be  subjected  to  a  like  condition  of 
things  if  they  remain  in  her  service.  Bnt,  in  the  opinion  of 
the  coart,  each  is  not  the  sole  or  principal  question  upon 
which  the  rights  of  these  men  must  depend.  There  can  be 
bat  little  doubt  that  hereafter  the  master  wiQ  provide  all  that 
is  requisite  for  such  a  voyage,  and  that  his  crews  will  escape 
the  sufferings  these  men  have  been  subjected  to;  bnt  the 
matter  here  for  consideration  is  not  the  future  conduct  of  the 
master,  but  what  are  the  legal  rights  of  the  libellants,  and 
whether  on  the  present  voyage  they  have  been  so  treated  by 
the  master  as  to  require  the  court  to  disaharge  them  from 
farther  service. 

When  this  vessel  sailed  from  Gibraltar  with  go  inadequate 
a  supply  of  provisions  the  master  knew  that  he  was  acting 
both  in  violation  of  the  laws  of  his  country  and  in  breach  of 
hia  contract  with  the  libellants.  From  some  cause  he  was  will- 
ing thus  to  act,  and  in  so  doing  was  seriously  endangering  the 
safety  of  the  ship  and  cargo,  as  well  as  the  lives  of  all  on  board. 
At  that  season  of  the  year,  in  the  condition  in  which  his  ship 
then  was,  the  chances  were  all  against  their  reaching  their  port 
of  destination  before  their  salt  provisions  were  exhausted,  and 
to  this  risk  he  voluntarily  subjected  all  on  board,  trusting  that 
some  passing  vessel  might  supply  their  needs.  The  result  of  his 
conduct  has  been  that,  to  prolong  their  lives,  the  crew,  on 
aome  days,  have  been  compelled  to  subsist  on  decayed  fish, 
while  on  other  days  they  have  been  wholly  deprived  of  every 
kind  of  meat,  or  it  has  been  doled  out  to  them  in  so  small  a 
qosntity  as  to  be  almost  an  aggravation  of  their  miseries. 
Some  of  the  crew  have  been,  and  still  are,  afflicted  with  one 
of  the  worst  diseases  that  seamen  can  be  subjected  to — scurvy ; 
their  physician  testifying  that  they  are  not  now,  and  will  not 
be  for  some  time,  in  a  condition  to  do  duty  on  an  ocean  voyage, 
and  all  must  have  been  necessarily  much  reduced  in  strength 
bj  their  sufferings  occasioned  by  the  master's  neglect.  This, 
therefore,  is  no  ordinary  breach  of  a  contract  with  his  crew, 
^  the  master  of  a  ship,  but  is  of  a  most  flagrant  character, 
without  the  slightest  justification,  occasioning  the  crew  very 
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great  sa£Pering,  and  endangering  their  lives.  If,  nnder  any 
circamstances,  a  court  of  admiralty  would  bo  justified  in 
exonerating  a  crew  from  further  service  under  their  contract, 
it  is  difficult  to  imagine  a  case  where  more  cogent  reason 
could  be  found  for  such  action  of  the  court  than  are  here  pre- 
sented. 

It  is  claimed  that  the  master  treated  his  crew  with  cruelty 
and  harshness,  and  that  he  assaulted  one  or  more  of  them. 
It  is  sufficient  to  remark  that  the  court  does  not  find  that  the 
evidence  sustains  this  charge.  Another  allegation  is  that  the 
first  mate  abused  the  men,  and  that  were  they  to  remain  on 
board  in  all  probability  they  would  again  be  subject  to  like 
treatment  from  that  officer.  The  evidence  discloses  that  on 
one  occasion  the  mate  did  strike  with  a  belaying  pin  one  of 
the  seamen  on  his  head,  inflicting  a  serious  wound  on  the 
man's  scalp,  and  that  at  another  time  another  of  the  crew  was 
struck  by  him  with  a  bucket  upon  the  shoulders.  On  both  of 
these  occasions  the  seamen  were  in  fault,  and  merited  moder- 
ate chastisement,  but  the  court  cannot  justify  the  use  of  such 
instniments  as  the  mate  employed  for  this  purpose.  On  both 
occasions  the  master  was  on  board,  and  he  does  not  appear  to 
have  taken  any  measures  to  restrain  the  mate's  violence, 
although  he  was  aware  of  the  quarrels. 

From  all  the  testimony,  I  conclude  that  the  mate  is  pas- 
sionate, inclined  to  quarrel  with  his  men,  and  ready  to  inflict 
punishment  upon  them,  without  much  regard  for  the  danger- 
ous nature  of  the  instrument  employed  by  him,  and  that  the 
master  did  not  discharge  his  duty  to  his  crew  by  protecting 
them  from  such  assaults.  I  fear  the  crew  may  well  expect 
such  treatment  hereafter  from  the  mate,  in  case  of  any  mis- 
understanding between  them,  and  that  it  is  desirable  that 
they  should  no  longer  be  exposed  to  danger  at  his  hands ;  bat 
I  have  grave  doubts  whether,  from  all  that  appears  in  evi- 
dence as  to  the  mate's  misconduct,  I  should  for  that  cause  be 
justified  in  discharging  the  entire  crew,  even  if  I  should 
release  those  who  have  suffered  from  his  assaults.  I  prefer 
to  rest  my  decision  upon  the  misconduct  of  the  master  in  sail- 
ing from  Gribraltar  with  sooh  great  lack  of  the  provisions 
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required  by  the  laws  of  his  country  for  the  support  of  his 
men.  For  this  cause  they  are  declared  entitled  to  their  dis- 
charge,  and  to  be  paid  the  balance  of  their  wages  due  to  them 
at  the  time  they  left  the  ship. 

It  is  further  claimed  in  the  libel  that  they  are  entitled  to 
lecover  damages  for  having  been  put  upon  short  allowance. 
The  master  having  broken  his  contract  with  the  libellants, 
and  they  having  been' injured  thereby,  they  should  be  indem' 
nified.  In  such  cases  seamen  have  always  received  some 
compensation,  and  an  allowance  of  one  month's  extra  pay  is 
foi  this  cause  decreed  to  each  of  the  libellants. 


Bkbtbllotb  v.  Pabt  of  Caboo  op  Bbihstone. 
{Dittria  (hurt,  D.  Mwrjficma.    September  14, 1880.) 

1.  Cargo— Unioadikg — CnaroMe  op  Port. — The  owner  of  a  vessel  is 
bound  by  the  customs  of  a  port  to  which  he  contracts  to  carry  a  cargo, 
where  the  charter  provides  that  "  the  cargo  is  to  be  brought  along- 
side the  vessel  and  takenaway  at  the  expense  and  risk  of  the  charter- 
ers, according  to  the  use  and  customs  of  the  place  of  loading  and  dis- 
charging." 

1  CcsroJt  OF  Port— Unloadero  Oaboo — Brimbtone. — ^The  cu.stom  of 
a  port  to  stop  discharging  cargoes  of  brimstone  when  there  is  a  high 
wind,  is  not  unreasonable. 

1  EviDEHcx — O0STO1CABT  DISPATCH. — A  charter  provided  "for  prompt 
loading,  without  loss  of  time,  weather  permitting,  and  customary  lay 
days  for  discharging."  Hdd,  under  all  the  circumstances  attending 
thedischirge  of  the  cargo,  thiit  the  vessel  had  customary  dispatch,  and 
a  libel  for  demurrage  should  be  dismissed. 

In  Admiralty.     Libel  for  Demurrage. 

Brown  <t  Smith,  for  UbeUant. 

C.  N.  West,  for  respondents. 

MoBBis,  D.  J.  The  Italian  bark  Geromina  Madre  brought 
to  the  port  of  Baltimore  a  cargo  of  over  900  tons  of  brim- 
stone. She  arrived  April  24,  1880,  commenced  discharging 
on  the  27th,  and  finished  May  18th.  This  libel  is  filed  by 
the  master  of  the  bark,  alleging  that  he  was  detained  in  all 
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91  days,  Trhen  ten  days  would  have  been  enfficient,  'with 
reasonable  dispatch,  to  have  discharged  the  cargo ;  and  that 
the  detention  arose  from  the  fault  of  the  consignees  and  char- 
terers, for  which  he  should  be  paid  demurrage. 

The  charter-party  provides  that  "the  cargo  it  to  be  brought 
along-tide  the  vessel  and  taken  away  at  the  expense  and  risk  of 
the  charterers,  according  to  the  use  and  custom  of  the  place  of 
loading  and  discharging;"  and  also  provides  "for  prompt  load' 
ing,  without  loss  of  Hnu,  weather  permitting,  and  customary  lay 
days  for  discharging." 

There  being  no  definite  number  of  days  stipulated  within 
which  the  cargo  was  to  be  discharged,  and  it  being  provided 
that  the  charterers  were  to  be  entitled  to  customary  lay 
days,  and  there  being  no  custom  establishing  any  definite 
number  of  days,  or  rate  per  day,  for  discharging,  the  char- 
terers have  performed  their  obligations,  unless  detention  has 
ensued  from  some  fault  of  theirs,  or  neglect  on  their  part  to 
exercise  reasonable  diligence,  according  to  the  custom  of  the 
port.  Under  such  a  charter-party  the  owner  of  the  vessel 
takes  the  risk  of  the  weather  being  suitable,  according  to  the 
custom  of  the  port,  for  unloading  the  cargo,  and  the  charterer 
takes  the  risk  of  being  able  to  provide  the  proper  transporta- 
tion from  the  ship's  side.     Spragiie  v.  West,  1  Abb.  Ad.  548. 

The  proofs  show  that  the  vessel  was  firou  ordered  to  a  dock 
at  the  Canton  wharves,  and  that  there  was  some  delay  in  get- 
ting her  to  that  place,  but  to  this  I  find  that  the  master  con- 
sented for  the  reason  that  he  was  saved  wharfage.  I  find 
that  while  at  the  Canton  wharf  the  discharging  went  on  with 
customary  dispatch,  and  that  there  was  no  delay  chargeable 
to  the  respondents.  The  proof  shows  th%t  scows  were  in 
readiness  to  take  the 'portion  of  the  cargo  to  be  discharged 
into  them,  and  that  there  was  no  waiting  for  them;  on  the 
contrary,  it  would  rather  appear  that  the  scow  men  complained 
that  the  crew  of  the  bark  worked  too  slowly,  and  did  not  give 
them  the  brimstone  as  fast  as  regular  stevedores  usually  do. 
I  find,  also,  that  the  removal  of  the  vessel  from  the  Canton 
wharf  across  the  harbor,  to  Locust  Pointy  was  by  agreement 
with  the  master. 
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at  Locust  Point  that  the  principal  detention  took 
le  libellant  alleges  that  it  resulted  in  great  part 
iraot  of  a  sufficient  number  of  oarts,  and  the  con- 
's in  waiting  for  them.  On  this  point  there  is  some 
ion  of  testimony,  but  I  think  the  preponderance  is 
the  respondents.  The  principal  loss  of  time  arose 
onsignee  refusing  on  parts  of  two  days  to  receive 
one,  alleging  that  the  weather  was  too  windy,  and 
ich  of  the  brimstone  was  blown  away  in  dumping 
I  ship  into  the  carts  that  he  was  subjected  to  loss. 
ielay  was  in  consequence  of  disputes,  on  two  days 
laster,  with  regard  to  the  payment  of  freight,  result- 
forbidding  the  discharging  to  continue  until  he  was 
Incting  the  time  lost  from  these  two  causes,  and 
B  result  per  day  does  not  tend  to  sustain  the  alle- 
;h  regard  to  the  want  of  carts,  contradicted  as  they 
positively  by  several  intelligent  witnesses.  The 
s  have  proved  that  it  is  the  custom  of  this  port  to 
irging  cargoes  of  brimstone  when  there  is  a  high 
I  is  a  substance  liable  to  be  blown  away  in  the 
ecessary  to  unladen  it  from  a  ship. 
krter  such  as  the  ono  in  this  case  the  owner  of  the 
)und  by  the  customs  of  the  port  to  which  he  con- 
:arry  the  cargo.  This  custom  is  proved,  and  it 
e  not  an  unreasonable  one,  although,  undoubtedly, 
ely  to  lead  to  disputes  and  possibly  to  abuse..  The 
ed  on  the  consignee,  which  would  justify  the  sus- 
[  the  unlading,  should  not  be  a  trifling  one,  but 
Q  some  measure  commensurato  with  the  usual  loss 
tion  to  which  the  vessels  ordinarily  bringing  such 
the  port  would  be  subjected.  With  regard  to  the 
the  wind  on  those  days  when  the  discharging  was 
there  is  some  conflict  of  testimony,  but  the  testi- 
>ehalf  of  the  respondents  is  positive,  while  that  of 
of  the  vessel  is  not  convincing.  The  libellant,  to 
)  his  statement,  produced  the  master  of  another 
sel,  ,hich  was  discharging  brimstone  on  the  oppo- 
f  the  harbor  at  the  same  time,  and  proved  by  him 
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fhat  on  one  of  the  days  on  -trhieli  the  respondents  refused  to 
receive  brimstone  on  account  of  the  wind  the  witness  eon- 
tinued  discharging  all  day.  He  says,  however,  that  he  did 
not  himself  pretend  to  judge  of  the  force  of  the  wind,  and 
all  he  can  say  is  that  his  consignee  allowed  him  to  ebntinae 
discharging. 

It  appears,  moreor^:,  that  his  vessel  lay  in  a  position  more 
sheltered  from  the  wind,  being  on  the  north  side  of  the  har- 
bor, and  the  wind  being  from  the  north  on  that  day.  From 
his  testimony  it  appears,  also,  that  he  was  15  days  discharging 
550  tons  of  brimstone,  which  is  a  less  average  than  was  ac- 
complished by  libellant's  vessel,  which  was  20  days,  in  all, 
discharging  over  900  toas.  The  United  States  signal  service 
report  was  put  in  evidence  by  the  libellauts  to  show  that  it 
was  as  windy  on  the  days  when  the  greatest  number  of  tons 
were  discharged  as  on  those  when  the  discharging  was  stopped, 
but  as  those  reports  give  only  the  highest  velocity  daring  the 
34  hours,  they  do  not  show  the  velocity  daring  the  working 
hours  of  the  day.  The  report  does  show  that  it  was  what  is 
considered  windy  weather,  and  that  on  the  days  when  the 
discharging  was  proceeded  with  the  wind  was  from  the  south, 
and  on  the  days  when  the  discharging  was  suspended  the 
wind  was  from  the  north.  At  Locust  Point  the  vessel  would 
be  sheltered  from  a  south  wind  and  exposed  to  the  north 
winds. 

Upon  consideration  of  the  testimony,  and  of  all  the  circum- 
stances attending  the  discharging  of  the  cargo,  I  do  not  find 
that  the  vessel  did  not  have  customary  dispatch,  and  the  libel 
must  be  dismissed. 

Note.— Bee  The  M.  B.  Baeon  r.  T?i»  Bri»  <•  WMtem  lyan^portaUon  Oa. 
•nf«,34*. 
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Bbinbceb  V.  Thb  Steamship  Sbobst. 

Maxwell  v.  Thb  Steamshi?  Seobst. 

[Dittriet  Court,  8.  D.  Nine  York.    July  28, 1880.) 

L  SuFFLiEs— LisNS.— fieM,  under  the  circumstances  of  these  cases,  that 
the  libellants  had  no  liens  for  supplies  furnished  a  foreign  vessel 

W.  R.  Beebe,  for  libelknts. 

W.  Mynderae,  for  claimant. 

Choatb,  D.  J.  These  are  snits  for  sapplies  against  a  for- 
eign vessel.  She  was  owned  by  a  foreign  corporation,  which, 
however,  had  an  office  and  transacted  basiness  in  the  city  of 
New  York,  and  was  in  good  credit  here.  At  the  time  the 
sapplies  were  fomished  she  was  under  charter  to  Mnrray, 
Ferris  &  Co.,  a  firm  of  commission  merchants  in  this  city,  all 
roaident  here.  By  the  terms  of  the  charter  Murray,  Ferris  & 
Co.  were  to  famish  all  her  sapplies.  The  supplies  famished 
by  Beineeke  were  fresh  meats,  delivered  in  New  Tork  to 
Ibirray,  Ferris  &  Co.,  at  a  steam-boat  pier,  on  the  under- 
standing  that  they  were  to  be  shipped  by  steamer  to  Jackson- 
ville, Florida,  between  which  port  and  certain  foreign  ports 
the  steam-ship  Secret  was  then  ranning,  as  one  of  a  regular 
line  controlled  by  Murray,  Ferris  &  Go. 

The  meats  were  packed  in  ice  boxes,  on  the  pier  in  New 
lork,  under  the  direction  of  libellant,  and  bills  of  lading  for 
them,  with  other  goods  shipped,  were  taken  by,  and  in  the 
name  of,  Murray,  Ferris  &  Co.  The  libellant  charged  the 
Koods  on  his  books  to  Murray,  Ferris  &  Go.  The  transac- 
tions were  generally  once  a  week,  and  continued  from  the 
tenth  of  January,  1879,  to  the  fourth  of  April,  1879.  The 
bills  up  to  and  including  the  fourteenth  of  March  were 
made  oat  against  Murray,  Ferris  &  Co.,  and  were  rendered 
after  each  transaction.  Those  of  the  eighth  and. fourteenth 
of  March  were  altered  in  the  heading  by  striking  out  the  names. 
"Mnnay,  Ferris  &  Go.,"  and  inserting  "S.  S.  Secret."  This 
vas  done  at  the  office  of  Murray,  Ferris  &  Go.,  and  for 
theit  convenience  in  keeping  their  accounts.     The  four  bills 
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subsequent  to  the  fourteenth  of  March,  for  which  this  snit  is 
brought,  were  nxEule  oat  against  "Steamer  Secret  and  own- 
ers." No  explanation  of  this  change  is  given  except  the 
alteration  by  Murray,  Ferris  &  Co.  in  the  former  bills.  All 
the  bills  up  to  and  including  that  of  the  fourteenth  of  March 
were  paid  by  Murray,  Ferris  &  Co.,  generally  within  about 
one  month  after  they  were  incurred.  The  last  four  bills, 
amounting  to  |3.36.34,  remained  unpaid  when  Murray,  Ferris 
&  Co.  failed,  and  hence  this  suit. 

It  appeared  that  the  arrangement  for  furnishing  meat  to 
this  steam-ship  was  made  by  a  salesman  of  the  libellant,  who 
solicited  the  business  of  Murray,  Ferris  &  Co.  He  testified 
that  the  arrangement  was  made  in  Florida,  and  that  one  of 
the  firm  then  informed  him  that  the  firm  was  not  responsi- 
ble, and  was  insolvent,  and  that  the  steamer  was  responsible. 
This  is  clearly  proved  to  be  a  mistake.  Neither  he  nor  the 
libellant  knew  who  owned  the  steamer,  nor  what  the  relation 
of  Murray,  Ferris  &  Co.  to  her  was,  except  that  they  were 
rtmning  her  on  this  line.  At  some  time  after  the  transac- 
tion commenced  they  made  inquiry  of  a  mercantile  agency, 
and  the  information  they  received  was  not  favorable  to  the 
financial  standing  of  Murray,  Fenis  &  Co.,  and  they  appear 
to  have  supposed  that,  in  case  Murray,  Ferris  &  Co.  did  not 
pay  the  bills,  the  steamer  would  be  legally  liable,  and  they 
continued  to  furnish  the  supplies.  They  had  no  knowledge 
and  made  no  inquiries  as  to  how  long  the  steamer  would 
continue  to  be  run  on  this  line,  nor  had  they  any  reason  to 
believe  that  she  would  ever  come  to  New  York,  or  any  other 
American  port  out  of  Florida. 

The  libellant  Maxwell  furnished  ship's  stores  to  the  Secret 
while  she  was  in  this  port  in  December,  1878,  before  she 
went  to  Florida  to  run  on  this  line.  The  amount  of  the  bill 
was  about  $300.  The  goods  were  delivered  to  the  steamer  in 
New  York  on  the  order  of  Murray,  Ferris  &  Co.  The  libel- 
lant made  no  inquiries  as  to  the  ownership  of  the  vessel,  or 
Murray,  Ferris  &  Co.'s  relation  to  her.  He  knew  she  was 
going  to  Florida,  and  had  no  reason  to  suppose  she  would  re« 
turn  to  this  port.    He  knew  that  Murray,  Ferris  &  Go.  had 
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nesfl  for  the  employment  of  steamers  between  ports 
i  and  foreign  ports.  He  charged  the  goods  on  his 
'Steamer  Secret  and  owners."  It  was  his  practice, 
in  all  cases  where  he  sold  goods  for  vessels,  both 
id  domestic,  to  make  the  charges  on  his  books 
ray.  He  was  well  acquainted  with  the  senior 
if  the  firm  of  Murray,  Ferris  &  Co.,  and  believed 

a  person  of  entire  integrity.  It  was  well  known  in 
;  that  a  former  firm  of  Murray,  Ferris  &  Co.,  com- 
vhole  or  in  part  of  the  same  members,  had  failed  in 

that  the  firm,  in  December,  1S78,  were  doing  busi- 
sr  the  name  of  "Murray,  FeiTis  &  Co.,  Agents." 
i  actively  engaged  in  business,  but  their  financial 
was  not  high. 

jllant  sent  in  his  bill  to  Murray,  Ferris  &  Co.  after 
er  left  this  port,  and  they  paid  on  account  of  it  $90. 
ice  remains  unpaid.  Afterwards,  and  while  the 
I  at  Florida,  he  furnished,  upon  the  order  of  Mur- 
8  &  Co.,  a  furtlier  bill  of  goods  to  the  amount  of 
h  were  to  be  sent  to  her  in  Florida.  They  were 
to  and  shipped  by  Murray,  Ferris  &  Co.  This  suit 
balance  of  the  first  bill,  and  for  the  goods  sent  to 
n  all,  $222.81. 

lese  facts  it  is  clear  that  the  libellants  have  no  lien 
isel.  They  knew  they  were  dealing  with  New  York 
ad  not  with  the  foreign  owner  or  the  master,  who 
ly  represents  the  owner;  and  they  were  put  upon 
5  to  the  interest  and  relation  of  Murray,  Ferris  & 

vessel,  and  are  chargeable  with  the  facts  they  might 
rtained  on  such  inquiry.  They  could  easily  have 
lat  Murray,  Ferris  &  Co.  had  no  right  or  power  to 
)wners  or  the  vessel  for  the  supplies,  and  that  they 
act,  the  owners,  so  far  as  concerned  parties  supply- 
lip.  Consol.  Coal  Co.  v.  The  Secret,  U.  S.  Giro.  Ct. 
i.,  December  1,  1879,  and  cases  cited. 
,  also,  it  cannot  be  fairly  claimed  that  either  of  these 

furnished  the  goods  on  the  credit  of  the  vessel  in 
ie  as  to  entitle  them  to  a  maritime  lien.     While  they 
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'both  appear  to  have  entertained  the  notion  that  a  party  sap- 
plying  a  vessel, -whether  foreign  or  domestic,  hito,  in  all  cases, 
an  ultimate  right  to  fall  back  on  the  vessel  if  the  party  dealt 
with  does  not  pay,  there  is,  I  think,  sufficient  evidence  that 
they  understood  that  they  were  dealing  with  Murray,  Ferris 
&  Co.,  and  gave  them  credit  and  expected  them  to  pay  the 
bills,  and  had  no  real  intention  or  expectation  of  looking  to 
the  vessel  for  their  pay.  The  amount  of  the  bills  ran  up  was 
at  no  time  large,  and  Murray,  Ferris  &  Go.  had  credit  enough 
to  be  trusted  to  that  extent,  and  were,  I  think,  at  the  time  so 
trusted.  Maxwell  let  the  steamer  go  to  sea  without  trying  to 
collect  his  bill,  and  Beineoke  delivered  the  goods  absolutely 
to  Murray,  Ferris  <fe  Co.  here  in  New  York.  Neither  of  them 
had  any  reason  to  suppose  they  would  ever  have  an  opportu- 
nity to  collect  the  bills  from  the  vessel  herself,  nnlesB  it  was 
by  attachiog  her  in  a  port  of  Florida,  which  it  is  hardly  sup- 
posable  they  would  have  contemplated  as  practicable  for  so 
small  an  account.  Case  last  cited,  in  district  and  circuit 
courts. 

Libels  dismissed,  with  costs. 


BooEBs,  Executor,  and  others  v.  Baia  Osseo  and  Master. 
(ZHHriet  Cowrt,  D.  Bhoia  Idcmd.    July  IS,  1880.) 

1.  LiBXI.  FOK  P08SB38IOK— TbAKSFBB  OF  ShaBES  PBRDOfa  SUIT— AVBSD- 

MEKT— AaaBEMSNT— EBTOPPsa.— Rev.  St.  i  4260— CnABXBBPAftTi— 

In  Admiralty. 

John  Eddy,  for  libellants. 

Broume  dt  Van  Slyck,  for  libellees. 

Enowlbs,  D.  J.  This  is  a  cause  for  possession,  civil  and 
maritime,  in  which  the  libellants  seek  to  recover  possesBion 
of  the  brig  Osseo  from  Frederick  B.  Loring,  who  for  some 
eight  years  has  been  her  master  by  appointment  of  successive 
ship's  husbands  and  owners.  The  cause  was  submitted  to 
the  court  on  the  sixth  and  seventh  of  July,  maioly  upon 
written  evidence  and  exhibits;  the  oral  evidence  o&red  being 
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thai  of  one  witness  to  signatures  to  certain  exhibits,  and 
that  of  said  Loriug  to  the  circumstances  attending  an  alleged 
demand  of  possession,  and  to  some  other  points  of  oompara" 
tirely  little  importance. 

A  detailed  statement  of  all  the  facts  shown  ai^d  made  a  sub- 
ject  of  elaborate  argument  seems  not  necessary.  Of  these  the 
counsel  and  parties  are  already  fully  informed,  and  that  any 
other  person  than  they  ean  care  to  be  acquainted  with  them 
may  well  be  questioned.  My  sole  aim  will  be  to  state,  as 
briefly  as  may  be,  the  questions  raised  and  discussed  at  the 
hearing,  with  my  rulings  or  coaclnsions  in  regard  to  them. 

1.  The  evidence  shows  that  at  the  filing  of  the  libel  and 
the  seizure  of  the  vessel,  on  the  twenty-eighth  of  May,  the 
Eeveral  libellants  owned  in  the  aggregate  eighteen  thirty-sec- 
onds of  the  brig;  that  afterwards,  on  the  tenth  day  of  June, 
(the  monition  not  being  returnable  until  the  fourteenth,)  one 
of  the  libellants,  George  6.  Mitchell,  sold  and  conveyed  his 
two  thirty-seconds  to  Olive  A.  Loring,  wife  of  said  Frederick 
6. ;  and  that  afterwards,  on  the  thirtieth  of  June,  one  of  the 
libellants  purchased  one  thirty-second  of  Julia  A.  Thorpe,  and 
thus  increased  the  number  of  libellants'  shares  to  seventeen 
thirty-seconds — ^a  majority. 

And  in  view  of  this  state  of  facts  it  was  moved  on  behalf 
of  the -libellants,  at  the  call  of  the  cause  for  hearing,  that  the 
libel  be  amended  and  made  to  harmonize  with  these  facts; 
the  learned  counsel  for  the  libellees  contending,  in  opposition, 
that  inasmuch  as  from  the  tenth  to  the  thirtieth  of  June  the 
libellants'  shares  were  but  sixteen  thirty-seconds, — not  a 
majority, — their  libel  should  be  dismissed,  their  after  pur- 
chase of  one  thirty-second  being  irregular  and  nugatory  so 
far  as  this  suit  is  concerned. 

The  determination  of  this  motion  was  reserved  until  the 
close  of  the  hearing,  when  the  parties  were  heard  upon  it. 
And  now,  after  hearing  upon  all  the  points  raised  in  the 
caose,  I  am  constrained  to  overrule  the  objection  of  the 
libellees  and  to  grant  the  motion  to  amend. 

In  this  case  both  parties  seem  to  have  acted  upon  tho 
asBnmption  that  the  purchases  and  transfers  of  shares,  pend- 
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inga  snit  for  possession,  'vrere  allowable,  and  that  the  party 
which,  at  the  final  hearing,  eonstitated  a  majority  would  be 
adjudged  such  by  the  court's  decree. 

Why  the  libellants  in  such  a  case  should  be  restricted  in 
this  particular,  and  the  libellees  not,  I  fail  to  find  any  suffi- 
cient reason.  This  cause,  it  is  to  be  remembered,  is  heard 
in  admiralty — under  Admiralty  Bale  No.  24 — not  in  a  court 
of  cpmmon  law. 

2.  It  was  shown  by  the  evidence  that  in  December,  1879, 
a  certain  instrument,  under  seal,  was  signed  by  the  holders 
of  twenty-one  thirty-seconds  of  the  brig,  in  view  of  which  it 
was  contended  that  each  signer  thereof  was  estopped  from 
assigning  or  transferring  his  share  without  "consulting"  with 
the  ship's  husband  therein  named;  it  being  further  con- 
tended that,  inasmuch  as  some  of  the  libellants  were  signers 
of  this  paper,  and  had,  by  becoming  co-libellants  in  this  suit, 
violated  their  covenant,  they  should  not  be  recognized  as 
share-holders  in  the  inquiry  as  to  the  relative  number  of  libel- 
lants and  libellees.  They  cannot,  it  is  contended,  be  treated 
as  parties  coming  into  court  with  clean  hands.  And,  further 
still,  it  was  contended  that  the  instrument  should 'be  con- 
strued and  held  by  the  court  to  be  "a  valid  written  agree- 
ment subsisting,  by  virtue  of  which  the  master  was  entitled 
to  possession,"  within  the  purview  of  section  4250  of  the  Be- 
vised  Statutes.  Of  this  contention  of  the  libellees  it  suffices 
to  say  that  in  their  view  of  this  instrument,  and  of  its  sig- 
nificance and  weight,  I  cannot  concur,  and  of  coarse  must 
overrule  the  objection. 

8.  It  was  shown  by  the  evidence  that,  on  the  twenty-first 
of  May,  a  charter-party  was  executed  by  the  master  (said 
Lowry)  and  the  brig's  husband  on  the  one  part,  and  one 
Leydon  &  Co.  on  the  other,  in  virtue  of  which  the  master 
and  owners  of  the  brig  were  bound  to  so  manage  that  the 
brig  should  be  at  Machias,  Maine,  on  the  fifth  of  June,  ready 
to  load,  and  that  on  the  day  of  the  seizure,  (May  28th,)  and 
four  hours  before  the  seizure,  a  clearance  for  Machias  had 
been  procured  from  the  custom-house  officials  in  Providence; 
and  in  view  of  these  facts  it  was  denied,  on  behalf  of  the 
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hat  the  vessel  could  be  taken  from  the  master  and 
r  by  his  co-owners.  No  pertinent  authority,  nor 
isive  argument,  is  submitted  in  support  of  this  de- 
;  adjudge  it  untenable  in  law. 
stly,  it  was  denied  by  the  answer,  and  contended 
ring,  that  no  sufficient  demand  for  possession  was 
le  libellants  prior  to  the  filing  of  the  libel  and  the 
the  brig,  and  that,  therefore,  upon  this  ground 
jposing  it  to  be  the  only  point  of  defence  raised — 
should  pronounce  for  the  libellees.  To  this  the 
nake  answer — First,  that  by  no  law  or  well-settled, 
practice  is  it  required  that  a  demand  of  possession 
efore  a  seizure  in  a  cause  of  possession  instituted 
ority  owners ;  and,  second,  that  if  a  demand  were 
ihe  facts  in  proof,  by  the  captain's  testimony  and 
,  upon  the  witness  stand,  and  written  documents 
,nd  referred  to,  show  and  prove  a  demand  and  re- 
h  the  court,  sitting  in  admiralty,  should  adjudge  to 
the  circumstances,  suflScient  as  matter  of  law  or 
fact.  In  this  second  answer  of  the  libellants  I 
i  thus  render  it  unnecessary  to  pass  upon  their 
r. 

i  that  I  must  pronounce  for  the  libellants ;  and,  as 
its,  must  adjudge  that  neither  party  recover  costs 
r. 


BissELii  V.  The  Steam-Tug  Alexandeb. 

Dtttriet  Court,  E.  D.  New  York.    July  16,  1880.) 

—Canal- Boat  in  Tow  of  Tuo  —  Negligence  or  CAPTAnr 
.—The  owner  of  a  tug,  origin:illy  built  for  a  pleasure  boat, 
to  tow  a  canal-boat,  loaded  with  ice  which  he  had  bought, 
New  York  harbor.  The  tug  being  very  small,  and  the  boat 
.  heavy,  a  man  wa.s  put  at  the  helm  of  the  boat  by  her  captain 
On  the  way  down  the  bay  a  collision  occurred,  in  which 
was  injured,  and  her  master  libelled  the  tug  for  damages, 
t  upon  the  evidence  the  captain  of  the  canal-boat  must  be 
lonsible  for  the  steering  of  his  boat,  and  therefore  the  tuj; 
'esponsible  for  t'le  colliiion  that  ensued. 
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r.  C.  Campbell,  for  Bissell. 

Beehe,  Wileox  d  Hobba,  for  steam-tng  Alexander. 

Benbdiot,  D.  3.  The  admitted  fact  that  the  relative 
weight  of  the  tug  and  the  canal-boat  was  such  that  the  tiller 
of  the  canal-boat  wonld  control  both  the  tug  and  the  canal- 
boat  renders  it  highly  probable  that  the  contract  between  the 
parties  was  as  claimed  by  the  respondent,  viz.:  that  the 
respondent  should  fornish  a  man  to  steer  the  canal-boat; 
and  inasmacb  as  the  sole  cause  of  the  collision,  in  which  the 
canal-boat  was  injured,  was  lack  of  proper  steering  of  the 
canal-boat,  it  follows  that  the  collision  must  be  attributed  to 
the  fault  of  the  libeilant's  agent,  and  not  to  any  fault  of  the 
Alexander,  unless  it  be  true,  as  claimed  by  the  libellant,  that 
at  the  time  of  the  accident  the  man  at  the  tiller  of  the  canal- 
boat  was  sent  there  by  the  captain  of  .the  Alexander,  and  was 
consequently  an  agent  of  the  respondent.  Upon  this  question 
of  fact  the  evidence  is  in  flat  contradiction.  The  man  who 
was  at  the  tiller  of  the  eanal-boat  was  a  person,  in  no  way 
connected  either  with  the  boat  or  the  tdg,  who  was  going  to 
Bockaway  by  the  permission  of  the  captain  of  the  Alexander. 
He,  of  course,  must  know  how  he  came  to  be  at  the  tiller  of 
the  canal-boat,  and  I  decline  to  accept  his  statement  as  the 
truth.  He  says  he  was  put  there  by  the  captain  of  the  canal- 
boat  to  steer  the  boat,  while  the  captain  went  to  his  break- 
fast; that  he  was  wholly  unable  to  manage  the  tiller,  being  a 
cripple;  and  that  when  the  danger  was  seen  he  called,  as  did 
others,  to  the  captain  of  the  boat  to  come  to  the  tiller,  but 
without  avail. 

Such  being  the  fact,  there  appears  to  be  no  room  to  con- 
tend that  the  tug  can  be  held  to  be  responsible  for  the  col- 
lision that  ensued.  The  libel  is  accordingly  dismissed,  with 
costs. 
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and  others  v.  The  Louisville  &  Nashville  Bail* 
lD  Co.,  and  fifteen  other  suits  on  behalf  of 
bond  holders,  against  fifteen  other 
railroad  companies. 

ireuit  Court,  M.  D.   Tennessee.    September  25,  1880.) 

tONDS — STATCTOBY  LlKN — PUKCHABBR — INTBRNAIi  ImPKOVB- 
-TENNESSEE     STATtTTE — ACT    OF     FEBKUART    11,     1852 — CON- 

lON. — The  purchaser  of  negotiable  state  bonds  sold  in  open 
,  without  indorsement  or  guaranty,  and  issued  to  a  railroad 
he  "Internal  Improvement  Act  of  the  State  of  Tennessee,"  for 
ning  and  equipping  of  the  said  railroad,  has  no  enforceable 
ly  contract  or  otherwise,  in  the  statutory  lien  vested  in  said 
r  said  internal  improvement  act,  against  the  road  and  jquip- 
if  said  railroad,  for  the  purpose  of  enforcing  the  payment  of 
icipal  and  interest  of  said  bonds  at  maturity. 

ity. 

f  these  suits  are  pending  in  the  eastern,  some  in 
e,  and  others  in  the  western  district  of  Tennessee, 
ire  suits  in  equity  pending  in  the  circuit  courts  of 
d  States  for  the  districts  of  Tennessee,  brought  by 
,nts,  on  behalf  of  holders  of  internal  improvement 
he  state  of  Tennessee,  against  various  railroad  com- 
whom  the  bonds  were  issued,  to  aid  in  the  construc- 
eir  several  lines  of  railroads,  and  against  all  other 
iterested.  They  were  argued  together  in  April  and 
at  Nashville.  The  object  of  the  suits  is  to  have  a 
vor  of  the  bond  holders  declared  and  established 
railroads  of  the  several  defendant  companies,  and 
■  appointed  for  the  collection  of  the  accrued  and 
nterest,  the  interest  having  been  in  default  since 
75.  The  principal  is  not  due. 
intififs'  contention  is,  briefly,  that  the  acts  passed  by 
ture  of  the  state  of  Tennessee  in  1S52,  to  grant  aid 
•oad  companies  by  a  loan  to  them  of  the  bonds  of  the 
osed  a  lien  upon  the  railroads,  -as  security  to  the 
;he  bonds  and  to  the  state.    Payment  to  the  holder 

rate  as  indemnity  to  the  state.  Inasmuch  as  the 
.2—43 
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state  and  the  companies  are  in  default  in  the  payment  of  the 
interest  since  July,  1875,  the  bond  holders  by  these  suits  seek 
to  have  a  lien  in  their  favor  established  upon  the  roads. 

The  general  assembly  of  the  state  of  Tennessee  passed, 
February  11,  1852,  an  act  known  as  the  "Internal  Improve- 
ment Act  of  the  State  of  Tennessee,"  extending  aid  to  railroad 
companies  by  a  loan  of  state  bonds,  the  proceeds  to  be  used 
in  ironing  and  equipping  the  roads.  Prior  to  the  time  of 
passing  the  act  there  bad  been  issued  state  bonds  for  various 
purposes,  of  which  above  |3,500,000  was  outstanding.  The 
state  of  Tennessee  was  now  in  good  credit.  Her  6  per  cent, 
bonds  brought  a  premium  in  the  money  markets  of  the  world, 
as  did  also,  subsequently,  her  bonds  issued  to  the  defendant 
railroad  companies  under  the  act  in  question,  and  acts 
amendatory  thereof,  which  bonds  are  the  subject. of  contro- 
versy in  these  suits.  The  scheme  of  internal  improvement 
now  adopted  was  to  issue  to  each  company  6  per  cent,  bonds 
to  the  amount  $8,000  per  mile,  in  instalments, — afterwards 
extended  to  $10,000, — the  first  when  a  section  of  30  miles  of 
road  was  completed  ready  for  the  ties,  and  the  subsequmit 
instalments  upon  completion  of  each  additional  section  of  20 
miles;  afterwards  changed  to  10  miles.  The  bonds  are 
transferable  by  delivery,  run  not  less  than  30  nor  more  than 
4o  years  from  the  respective  dates  of  issue,  the  interest 
matures  semi-annually,  and,  with  the  principal,  is  payable  in 
New  York.  They  were  paid  to  the  railroad  company,  and 
sold  in  open  market,  without  indorsement  or  guaranty.  The 
state  was  inveated  by  th^  terms  of  the  statute  with  a  lien 
upon  each  section  of  the  company's  road  as  soon  as  the  bonds 
for  that  section  were  issued,  and  upon  final  completion  of  the 
road  such  lien  was  to  attach  to  the  entire  road  and  its  equip- 
ments. The  company  was  to  be  incapable  of  creating  any 
lien  conflicting  with  that  in  favor  of  the  state. 

The  amount  of  the  lien  claimed  by  complainants  in  behalf 
of  such  bond  holders  upon  all  the  railroads  is  about  $15,- 
000,000.  The  litigation,  however,  affects  the  holders  of  be- 
tween $30,000,000  and  $35,000,000  of  other  mortgage  bonds 
secured  upon  these  roads,  and  issued  under  authority  of  the 
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ssembly,  conferred  in  1869-70,  to  gnable  the  aided 
s  to  repay  to  the  state  the  bonds  loaned  to  them, 
jrs  of  the  last-mentioned  bonds  claim  to  have  a  first 

the  roads,  and  appear  in  these  suits,  with  the  de- 
ompanies,  to  contest  the  lien  claimed  by  complain- 
their  associate  bond  holders. 

terest  of  the  state  debt  was  in  default  from  July, 
1866,  during  the  civil  war,  when  the  price  of  her 
i  depreciated  in  value  to  less  than  50  per  cent,  of 
.  The  storm  of  war  left  the  railroads  of  the  state 
loney,  credit,  or  rolling  stock,  and  their  roads  and 
Ding  to  decay.  The  first  legislature  of  Tennessee, 
storm  had  passed,  assembled  in  1865,  when  the  state 
ailroad  companies  were  alike  in  a  condition  of  bank- 
Provision  was  now  made  by  the  state  to  fund  all  her 
jonds  and  interest  coupons  outstanding  into  new 
n  1866  and  1867  the  state  issued  additional  bonds 
of  these  railroad  companies  to  aid  them  to  build 
id  repair  their  roads,  the  state  reserving  a  lien,  and 
terms  and  conditions  like  those  in  the  act  of  1852, 
s^hat  modified. 

)-70  none  of  the  principal  of  the  railroad  aid  bonds  "jT^  3» 

ider  the  acts  of  1852,  or  acts  amendatory  thereof,  ^CJ 

ired,  but  now  the  general  assembly  of  the  state,  to  "~^. 

6  respective  companies  to  repay  any  part  of  the 

of  their  indebtedness  for  bonds  loaned  «o  them, 
I  act  permitting  payment  in  any  of  the  outstandin^j 
bhe  state. 

ain  money  to  purchase  state  bonds  for  surrender, 
I  severally  authorized  to  issue  mortgage  bonds  upon 
)ective  roads  and  equipments,  corresponding  in  de- 
m  with  the  state  aid  bonds,  and  deposit  them  with 
troller  of  the  state,  to  be  by  him  delivered  to  the  corn- 
its  agent  whenever  and  as  Tennessee  state  bonds 
the   company  surrendered   and   cancelled.     These 

bonds  were  by  law  declared  to  be  a  first  lien  on  the 

equipments  of  tho  company  issuing  them,  and  as 
to  the  purchaser  the  comptroller  was  required  to  and 
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did  certify  apon  eacb  bond  that  it  was  "secured  by  first  mort- 
gage." 

Many  of  tbe  companies  availed  themselves  of  this  legisla- 
tion, and  under  its  sanction  and  aathority  an  aggregate  of 
between  $30,000,000  and  $40,000,000  of  such  mortgage  bonds 
were  by  the  companies  issued  and  sold,  and  are  now  out- 
standing. 

Other  railroad  companies  did  not  avail  themselves  of  the 
provisions  of  the  law  of  1869-70.  They  continued  to  be  in 
default  as  to  the  payment  of  interest,  and  as  to  payment  an- 
nually into  the  sinking  fund  required  by  statute.  Proceed- 
ings by  the  state  were  therefore  eonrmenced  in  the  state  court 
of  chancery,  and  decrees  of  foreclosure  and  sale  obtained. 

At  the  sale  the  state  was  purchaser.  These  foreclosed 
roads  were  subsequently  sold  by  tbe  state  and  new  companies 
organized.  Payment  by  the  purchaser  was  made  to  the  state 
in  any  outstanding  Tennessee  state  bonds,  at  their  face  value, 
and  the  purchaser  was  invested  with  all  the  right  and  title  of 
the  state. 

The  state,  as  before  stated,  had  funded  her  overdue  bonds 
and  interest  coupons  into  a  new  bond,  under  the  law  of  1865, 
and  in  February,  1870,  another  act  was  passed  to  again  fund 
unpaid  interest  that  had  accrued  on  the  public  debt,  together 
with  the  floating  debt  of  the  state,  and  all  that  might  become 
due  up  to  1874.  Holders  of  Tennessee  bonds,  including  hold- 
ers of  internal  improvement  bonds  issued  to  railroad  com- 
panies, generally  accepted  the  provisions  thus  made  for  retir- 
ing overdue  interest  coupons,  as  they  had  done  under  the  act 
of  1866.  The  state  of  Tennessee,  however,  again  defaulted 
in  her  interest  January  1,  1875,  and  subsequently  openly 
repudiated  her  bonded  debt,  for  the  payment  of  which  the 
faith  and  credit  of  the  state  were  solemly  pledged. 

The  internal  improvement  act  of  February  11,  1862,  will 
alone  be  referred  to,  as  it  contains  all  the  provisions  necessary 
to  be  considered.  The  lien  is  declared  by  the  third  section, 
which  is  as  follows:  "That  so  soon  as  the  bonds  of  the  state 
■hall  have  been  issued  for  the  first  section  of  the  road  as 
aforesaid,  they  shall  constitute  a  lien  upon  said  section  bo 
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prepared  as  aforesaid,  inclnding  the  road-bed,  right  of  way; 
grading,  bridges,  and  masonry,  upon  all  the  stock  subscribed 
for  in  said  company,  and  upon  said  iron  rails,  chairs,  spikes, 
and  equipments,  when  purchased  and  delivered;  and  the 
state  of  Tennessee,  upon  the  issuance  of  said  bonds,  and  by 
virtne  of.  the  same,  shall  be  invested  with  the  said  lien  or 
mortgage  without  a  deed  from  the  company,  for  the  payment 
by  said  company  of  said  bonds,  with  the  interest  thereon  as 
the  same  becomes  due." 

The  requirement,  by  section  5,  as  to  the  payment  of  inter- 
est,  is  that  16  days  before  it  falls  due.  the  company  shall  de- 
posit in  the  bank  of  Tennessee — the  state's  fiscal  agent — "an 
amount  sufficient  to  pay  such  interest,  including  exchange 
and  necessary  commissions,  or  satisfactory  evidence  that  said 
interest  has  been  paid  or  provided  for,  and  if  said  company 
fails  to  deposit  said  interest  as  aforesaid,  or  furnish  the  evi- 
dence as  aforesaid,  it  shall  be  the  duty  of  the  comptroller  to 
report  that  fact  to  the  governor,"  who  is  immediately  to  put 
the  road  into  the  hands  of  a  receiver,  to  operate  it  in  behalf 
of  the  state  until  the  default  is  made  good,  and  then  to  sur- 
render the  road  to  the  company. 

By  the  section  "the  comptroller  is  authorized,  and  it  is  made 
his  duty,  upon  his  warrant,  to  draw  from  the  treasury  any  sum 
of  money  necessary  to  meet  the  interest  on  such  bonds  as 
may  not  be  provided  for  by  the  company,  as  provided  for  in 
this  act,  and  the  comptroller  shall  report  thereof  to  the  general 
assembly  from  time  to  time. " 

The  requirement  as  to  the  payment  by  the  company  of  the 
piincipal  of  the  bonds  by  section  7  is  "that,  at  the  end  of 
five  years  after  the  completion  of  said  road,  said  company 
shall  set  apart  1  per  centum  per  annum  upon  the  amount  of 
bonds  issued  to  the  company,  and  shall  use  the  same  in  the 
purchase  of  bonds  of  the  state  of  Tennessee,  which  bonds  the 
company  shall  pay  into  the  treasury  of  the  state,  after  assign- 
ing them  to  the  governor,  and  for  which  the  governor  shall 
give  said  company  a  receipt;  and,  as  between  the  state  and 
said  company,  the  bonds  so  paid  in  shaU  be  a  credit  on  the 
bonds  iBsned  to  the  company;  and  bonds  so  paid  in,  and  the 
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interest  aooraing  thereon,  from  time  to  time,  shall  be  held 
and  used  by  the  state  as  a  sinking  fund  for  the  payment  of 
the  bonds  issued  to  the  company ;  and  should  said  company 
repurchase  any  of  the  bonds  issued  to  it  under  the  provisions 
of  this  act,  they  shall  be  credited  as  aforesaid  and  cancelled. 
And  should  said  company  fail  to  comply  with  the  provisions 
of  this  section,  it  shall  be  proceeded  against  as  provided  in 
the  fifth  section  of  this  act,"  viz.,  as  in  case  of  failure  to  meet 
instalments  of  interest.  It  will  be  noticed  that,  as  these 
bonds  were  to  be  issued  in  instalments  at  different  periods, 
they  would  therefore  fall  dne  at  different  times. 

The  sixth  section  provides  "that  if  said  company  shall  fail 
or  refuse  to  pay  any  of  said  bonds  when  they  fall  due,  it  shall 
be  the  duty  of  the  governor  to  notify  the  attorney  general  of 
the  district  in  which  is  situated  the  place  of  business  of  said 
company,  of  the  fact;  and  thereupon  said  attorney  general 
shall  forthwith  file  a  bill  against  said  company  in  the  name  of 
the  state  of  Tennessee,  in  the  chancery  or  circuit  court  of  the 
county  in  which  is  situated  said  place  of  business,  setting 
forth  the  facts,  and  thereupon  said  court  shall  make  all  such 
orders  and  decrees  in  said  cause  as  may  be  deemed  necessary 
by  the  court  to  receive  the  payment  of  said  bonds,  with  the 
interest  thereon,  and  to  indemnify  the  state  of  Tennessee 
against  any  loss  on  account  of  the  issuance  of  said  bonds,  by 
ordering  the  said  railroad  to  be  placed  in  the  hands  of  a 
receiver,  ordering  the  sale  of  said  road,  and  all  the  property 
and  assets  attached  thereto  or  belonging  to  said  company,  or 
in  such  other  manner  as  the  court  may  deem  best  for  the 
interest  of  the  state." 

By  section  12  "the  state  of  Tennessee  expressly  reserves 
the  right  to  enact  by  the  legislature  thereof,  hereafter,  all 
such  laws  as  may  be  deemed  necessary  to  protect  the  interest 
of  the  state,  and  to  secure  the  state  against  any  loss  in  con- 
sequence of  the  issuance  of  bonds  under  the  provisions  of  this 
act,  but  in  such  manner  as  not  to  impair  the  vested  rights  of 
the  stockholders  of  the  companies." 

Complainants  contend  that  the  statutory  lien  is  to  be 
regarded  as  an  instrument  of  security  taken  for  the  benefit  of 
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holders;  or,  more  fully  stated,  that  the  legislation 
1  of  the  state  under  it  were  effectual  to  fix  upon  the 
respectively  a  lien  not  merely  for  the  indemnity  of 
di  Tennessee,  but  also  to  secure  the  payment  of  its 
iheir  holders;  that  the  state  became  trustee  of  this 
he  benefit  of  the  holder  of  the  bonds,  vrhich  lien 
their  benefit  as  cestuis  que  trustetit  of  the  state,  by 
le  express  contract  to  that  effect  in  the  law  creating 
ty,  as  well  as  by  necessary  legal  implication  from 
ons  of  the  parties,  which  no  subsequent  dealings 
le  railroad  companies  and  the  state  could  discharge. 
is  said  "the  first  or  primary  object  of  the  act  was  to 
ch  aided  company  to  pay  its  debt  directly  to  its  true 
he  lender  on  the  bonds.  This  was  effected  by  the 
proper  process — a  lien  pure  and  simple  for  the  pay- 
he  bonds  upon  the  estate  of  each  aided  company, 
e  in  equity  in  case  of  default." 
other  hand,  defendants'  answers  state  the  opposing 
:  "That  the  said  statutory  mortgage  was  taken  by 
n  its  own  behalf,  and  for  its  own  benefit,  and  not 
for  its  bond  holders,  and  that  said  statutory  mort- 
eonditioned  solely  for  the  payment  by  the  company 
e  of  the  company's  indebtedness  to  the  state  for  the 
led  to  it,  and  in  respect  of  both  principal  and  inter- 
)ayment  was  .eonditioned  to  be  made  by  the  com- 
le  state  before  the  corresponding  amount  of  interest 
al  would  become  due  or  payable  by  the  state  to  the 
'  the  state  bonds;  *  *  •  that  by  the  statute 
ly  independent  and  distinct  debts  were  created, — one 
state  to  the  bond  holders  upon  its  bonds  payable  to 
isting  upon  the  faith  and  credit  of  the  state ;  the 
indebtedness  from  the  railroad  company  to  the  state 
lount  of  the  state  bonds  loaned  to  it, — and  that  the 
mortgage  was  given  to  secure  this  latter  direct 
from  the  railroad  company  to  the  state,  with  which 
aolders  had  no  connection  or  concern." 
:ther  said  that  whether  the  engagement  of  the  com- 
to  pay  to  the  state  or  to  holders  of  the  bonds  is  not 
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important,  and  that  if,  nnder  the  terms  of  the  act,  it  shall  be 
held  that  the  companies  were  to  make  payment  to  the  bond 
holders,  such  payment  was  to  be  merely  in  relief  of  the  state 
from  the  ultimate  performance  of  its  obligation,  but  all  the 
while  the  obligation  of  the  state  remained  was  to  be  in 
exoneration  of  the  state,  but  did  not  modify  its  undertaking 
on  the  bond,  and  created  no  privity  between  the  bond  holders 
and  the  company;  that  such  an  undertaking  by  the  company 
would  be  to  indemnify  the  state  by  payment  of  the  bond  in 
its  stead,  and  that  the  obligation  was  to  the  state  alone,  and 
one  in  which  no  one  else  had,  or  was  intended  to  have,  any 
legal  or  equitable  interest,  much  less  any  direct  participation 
and  right  of  intervention  or  control;  that  the  relation  be- 
tween the  railroad  company  and  the  holder  of  state  bonds 
was  that  merely  of  vendor  and  purchaser  of  negotiable  securi- 
ties, passing  by  delivery  and  without  indorsement,  and  there- 
fore created  no  relation  between  them  of  debtor  and  creditor. 

Edward  L.  Andrews,  George  Hoadly,  Charles  O'Connor, 
Samuel  Watson,  and  T.  S.  Webb,  for  complainants. 

C.  F.  Southmiyd,  Stanley  Matthews,  Edward  H.  East,  Ed- 
ward Baxter,  Wm.  Baxter,  W.  Y.  C.  Humes,  B.  M.  Estes,  J. 
B.  Heiskell,  R.  McP.  Smith,  Smith  dt  Allison,  and  Jos.  T.  i 
John  K.  Shields,  for  defendants. 

WiTHEt,  D.  J.  I  cannot  refrain  from  expressing  person- 
ally and  officially  my  acknowledgements  for  the  complete  and 
exhaustive  arguments  by  learned  and  eminent  counsel  which 
distinguished  the  hearing  and  submission  of  these  important 
cases.  I  approach  their  consideration  with  all  the  aid  which 
the  most  consummate  and  elaborate  arguments  can  afford. 
The  opinion  will  not  extend  over  all  the  debated  ground. 

Have  the  holders  of  internal-improvement  bonds,  loaned 
by  the  state  of  Tennessee  to  a  railroacRompany,  under  the 
act  in  question,  any  enforceable  right,  by  contract  or  other- 
wise, in  the  statutory  lien  that  is  reserved  to  the  state  of  Ten- 
nessee for  the  payment  of  the  principal  and  interest  of  the  bonds 
as  they  matured?  Section  3  provides  "that  so  soon  as  the 
bonds  of  the  state  shall  have  been  issued  for  the  first  section 
of  the  road  as  aforesaid,  they  shall  constituto  a  lien  upoa 
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n,  *  *  *  and  the  state  of  Tennessee,  upon  the 
f  said  bonds,  and  by  virtue  of  the  same,  shall  be 
ith  said  lien  *  *  *  for  the  payment  by  said 
f  said  bonds,  with  the  interest  as  the  same  becomes 


tion  of  the  statute  relates  only  to  the  first  division 
s,  but  the  lien  there  declared  is  by  another  part  of 
)lied  and  extended  to  each  additional  section  of  20 
ist  as  completed,  and  finally  to  the  entire  road,  as 
or  the  payment  of  all  bonds  issued  to  the  com- 
;ction  4. 

upon  the  property  of  the  company  was  effected  by 
le  statute  upon  the  issue  of  the  bonds  by  the  state 
acceptance  by  the  company.  Unless  an  intention 
slature  to  secure  the  purchaser  of  the  bonds  can  be 
)m  the  act  and  the  dealing  of  the  parties,  the  claim 
nants  to  the  relief  asked  in  these  suits  rests  upon  a 
y.  There  is  no  denial  that  it  was  the  state  of  Ten- 
ch was  invested  with  the  lien,  but  it  is  said  that 
Bs  the  position  of  a  surety  holding  security  for  the 
f  the  debt,  which  security  the  creditor — the  bond- 
,n,  upon  default  of  the  principal  debtor, — the  rail- 
any, — avail  himself  in  equity ;  that  default  by  tho 
md  by  the  -state  in  the  payment  of  the  interest  hav- 
ed,  the  state  becomes,  and  is,  a  trustee  of  this  lien 
lefit  of  the  bond  holder.  It  was  the  state  and  the 
mpany  that  dealt  together  in  this  matter.  The  state 
16  terms  upon  which  it  would  grant  aid,  and  the 
iccepted  those  terms  without  reference  to  what  the 
of  the  bonds  would  say  or  claim.  The  bonds  were 
the  state,  and  passed  over  to  the  company  to  be 
loney  to  aid  or  accommodate  the  company.  The 
e  accepted  by  the  company  upon  the  understanding 
ment  (1)  that  the  state  was  invested  with  a  lien 
lompany's  railroad  and  property  to  secure  "the  pay- 
said  company  of  said  bonds,  with  the  interest 
s  the  same  becomes  due;"  (2,)  that  the  interest 
I  paid  by  the  company  to  the  financial  agent  of  the 
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state  at  least  15  days  before  it  should  become  due,  or  satis- 
factory evidence  be  produced  that  it  had  been  paid  or  provided 
for;  and  (3)  that  the  principal  of  the  bonds  should  be  paid 
by  the  company  by  means  of  a  sinking  fund  in  the  state 
treasury,  created  by  the  purchase  and  deposit  therein  of  Ten- 
nessee interest-bearing  bonds,  supposed  to  be  adequate  for  the 
purpose  of  enabling  the  state  to  meet  its  bonds  at  maturity. 

There  is  nothing  in  any  of  these  stipulations  out  of  which 
the  relation  of  the  state  to  the  bond  holder  is  changed  from 
that  of  a  principal  debtor  to  a  surety ;  nor  does  it  appear 
how  the  company  becomes  debtor  to  the  bond  holder  in  any 
degree  whatever.  There  is  no  express  promise  on  its  part  to 
the  bond  holder,  nor  is  any  contract  relation  implied  between 
him  and  the  company.  Section  3  contains  no  language  im- 
porting such  promise.  It  declares  merely  that  the  state,  of 
Tennessee  shall  be  invested  with  a  lien  for  the  payment  of  the 
bonds  by  the  company.  The  state  imposes  the  lieu  if  its  aid 
is  accepted  and  as  a  condition  of  the  grant.  The  language 
may  imply  a  promise  by  the  company  accepting  the  aid  to 
pay  the  state,  but  there  is  no  obligation  of  the  company  to 
pay  the  bond  holder  resulting  either  from  positive  law  or 
from  contract  express  or  implied. 

The  lien  was  clearly  "reserved  in  favor  of  the  state."  It 
was  the  state  of  Tennessee  that,  upon  the  issuance  of  the 
bonds,  was  invested  with  the  lien  or  mortgage  without  deed. 
No  other  lien  could  have  priority  over  or  come  in  conflict  with 
the  lien  of  the  state.  The  company  was  to  deposit  the  inter- 
est money  and  exchange  with  the  state's  fiscal  agent  at  least 
15  days  before  it  became  due,  or  satisfactory  evidence  that 
the  interest  had  been  paid  or  provided  for.  All  the  suits  and 
proceedings  under  the  act  are  given  as  remedies  exclusively 
to  the  state.  The  state  might  have  a  decree  and  sell  the  road 
for  non-payment  of  any  bond.  The  bond  was  made  by  the 
state  for  the  accommodation  of  the  railway  company,  and 
was  sold  in  open  market,  without  any  promise  by  the  com- 
pany other  than  what  is  implied  to  the  state  by  accepting  the 
benefit  of  the  act. 

There  is  no  express  declaration  of  trust  on  the  part  Of  the 
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state.  It  is  Bought  to  raise  a  tnut  out  of  the  language  of  the 
act,  and  the  principle  is  invoked  applicable  to  a  seoority 
given  by  a  debtor  to  his  surety  conditioned  that  it  shall  be  void 
if  the  mortgagor  pays  the  debt  on  which  the  mortgagee  is 
surety,  viz. :  that  in  such  case  the  mortgage  will  be  held  both 
as  an  indemnity  to  the  surety  and  as  a  security  for  the  debt ; 
the  surety  being  regarded  in  equity  as  trustee  for  the  benefit 
of  the  creditor,  and  as  having  no  right  to  discharge  .or  defeat 
the  trust,  unless  it  be  to  a  purchaser  for  a  valuable  considera- 
tion, without  notice.  The  rule  is  not  questioned.  But  it  is 
not  conceived  that  this  rule  would  control  the  express  terms 
of  a  mortgage  or  other  instrument  of  security,  nor  render  wholly 
nugatory  the  effect  of  an  express  reservation  of  a  right  of  dis- 
position of  the  mortgaged  property  by  the  mortgagee,  as  is 
provided  in  the  statute  under  consideration. 

It  is  not  within  the  province  of  equity  to  import  conditions 
into  the  mortgage.  The  conditions  of  this  statutory  lien  were 
that  the  company  should  deposit  the  interest, money  and 
exchange  with  the  state's  fiscal  agent,  or  furnish  evidence  of 
prior  payment,  and  should  also  pay  into  the  treasury  the 
means  of  providing  a  sinking  fund  for.  the  ultimate  payment  of 
the  bonds.  This  dealing  was  to  be  with  the  state, — as  to  the 
payment  of  the  principal  it  must  have  been ;  as  to  the  pay- 
ment of  interest  it  was  optional  with  the  company, — and  there 
being  no  express  covenant  by  the  company,  a  compliance 
with  the  conditions  named  in  the  mortgage  would  discharge 
the  lien. 

We  do  not  overlook  a  claim  made  by  one  of  complainants' 
counsel  that  the  intention  of  the  legislature  is  to  be  ascer- 
tained by  the  language  of  the  statute  declaring  the  lien,  but 
we  think  the  statute  must  be  construed  together,  and  that  the 
requirements  put  upon  the  mortgagbr — the  conditions  of  his 
mortgage,  when  read  in  connection  with  the  declaration, 
many  times  repeated  in  the  statute,  that  the  lien  is  the  lien  of 
the  state — should  have  great  weight  in  determining  the  legis- 
lative intention.  The  meaning  of  the  legislation  is  to  be  de- 
clared from  the  words  and  subject-matter  of  the  statute.  It 
is  the  scope  and  meaning  of  the  whole  enactment,  rather  than 
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the  literalism  of  words  and  phrases,  that  are  to  goviem.  The 
signification  of  the  entire  aot,^and  not  a  single  clanse,  deter* 
mines  the  intention  of  the  law-maker.  Thus,  section  6,  con- 
sidered with  other  provisions  of  the  act,  is  important  as 
reserving  to  the  state  the  right,  through  proceedings  in  court, 
to  sell  the  road,  thereby  discharging  it  from  the  lien  imposed 
by  the  statute. 

The  fact  that  the  state  might  discharge  the  lien  in  such 
way  imports  that  there  was  no  intention  of  the  law-makers  to 
give  a  beneficial  interest  in  the  security  to  any  one  but  the 
state.  This  view  applies  with  peculiar  force  where  the  holder 
of  the  security  is  a  state,  not  amenable  to  the  ordinary  process 
of  courts. 

This  view  of  the  effect  of  section  -6  upon  the  construction 
as  to  the  legislative  intent  is  not  weakened,  but  fortified,  by 
section  14,  which  declares  that  "in  the  event  any  of  the  roads 
shall  be  sold  under  the  provisions  of  the  act  it  shall  be  the  duty 
of  the  governor  to  appoint  an  agent  for  the  state  to  attend  the 
sale,  and,  if  necessary,  to  protect  the  interests  of  the  state, 
buy  in  the  road  in  the  name  of  the  state ;  and,  in  case  the 
state  shall  be  the  purchaser,  the  governor  shall  appoint  a 
receiver,  who  shall  take  possession  of  the  road  and  property, 
and  use  the  same  as  provided  for  in  the  fifth  section  of  this 
act,  and  said  receiver  shall  settle  his  accounts  semi-annually 
with  the  comptroller,  until  the  next  meeting  of  the  general 
assembly." 

This  section  imports  three  things  at  least  as  to  a  sale :  (1,) 
a  third  person  may  be  a  purchaser;  (2,)  the  state  may  be  the 
purchaser;  (3,)  that  the  purchaser  obtains  a  title  discharged 
of  the  lien.  It  is  manifest  that  if  a  stranger  buys  he  takes 
title  freed  from  all  liens  imposed  by  the  act  upon  the  prop- 
erty, and  there  is  nothing  in  the  language  of  the  section  or 
in  the  act  to  indicate  that  th«  state,  becoming  purchaser, 
does  not  take  the  property  equally  free  from  such  lien. 

The  receiver  appointed  by  the  governor  is  to  take  possess- 
ion of  the  road  and  "use  the  same  as  provided  for  in  the  fifth 
section;"  that  is,  in  like  manner,  viz.:  "ran  the  same  and 
manage  the  entire  road."    This  he  is  to  do  until  the  next 
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of  the  general  assembly,  when  by  clear  implication 
re  management  or  disposition  of  the  road  is  left  to 
ve  action. 

ontract  between  the  state  and  the  company  is  that 
e  shall  have  a  lien  "for  the  payment  by  said  corn- 
said  bonds,"  but  it  is  nowhere  required  by  the  state, 
refore  not  assented  to  by  the  company,  that  the  lat- 
.  pay  to  the  bond  holder.  It  was  urged  that  this  lan- 
nports  payment  by  the  company  to  the  only  person 
itled  to  ask  or  enforce  it.  The  language  must,  how- 
understood  to  relate  to  other  parts  of  the  statute, 
rescribes  specifically  the  manner  of  payment  by  the 
f,  viz. :  payment  annually  into  the  state  treasury  of 
)  be  employed  as  a  sinking  fund, 
made  optional,  by  section  5,  with  the  company 
it  will  deposit  the  interest  as  it  becomes  due  with 
il  agent  of  the  state,  of  pay  the  same  to  the  bond 
and  by  section  7  the  principal  was  to  be  paid  by  set- 
irt  annually,  after  live  years  from  the  completion  of 
,  a  certain  per  centum  of  the  amount  of  bonds  issued 
ompanj',  invested  in  any  bonds  of  the  state  and  as- 
>  the  governor.  Tiiis  sinking-fund  provision  would, 
he  period  which  the  bonds  had  to  run,  place  in  the 
of  the  state  an  amount  sufficient  to  nearly  or  quite 
he  state, to  pay  the  bonds.  The  Tennessee  bonds 
lerally  6  per  cent.,  and  funded  in  those  the  time  re- 
ould  be  33  years  and  two  months, 
is  nothing  in  the  act  to  indicate  that  after  the  com- 
s  complied  with  these  provisions  as  to  interest  and 
fund,  and  has  thus  provided  the  state  with  the  means 
eut,  that  the  company  was  also  required  to  pay  to 
,  holders.  Certainly  this  was  not  the  condition  of  the 
,  as  the  only  way  in  which  a  default  could  occur  was 
re  of  the  company  to  provide  for  payment  of  the 
and  principal  in  those  specified  ways. 
k  is  said  the  sinking  fund  was  not  to  be  commenced 
}  years  after  the  particular  road  should  be  completed, 
;  that  event  might  not  take  place  at  all,  or  not  till  half 
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Or  more  of  the  time  which  the  bonds  had  to  ran  liad  expired,  so 
thai  the  period  might  be  wholly  inadeqnate  in  which  to  pro- 
vide a  Buffioient  sinking  fand  for  paying  the  bonds  when  due, 
and  that  this  indicates  that  the  lien  was  not  intended  as 
seonrity  merely  for  payment  by  the  company  to  the  state  by 
means  of  a  sinking  fund  in  the  manner  proyided.  A  statute 
must  be  constraed  from  the  stand-point, — the  circamstances 
and  surroundings  of  the  law-makers, — when  it  was  enacted ; 
and  it  would  be  unjust  and  repugnant  to  reason  and  oomxnon 
experience  to  assume  that  the  legislature  passed  the  act  in  the 
expectation  that  the  roads  would  never  be  finished,  or  would 
not  be  completed  within  a  reasonable  time.  Besides,  section 
12  reserved  to  the. state  ample  powers  to  make  such  modifi- 
cations in  relation  to  the  time  for  the  sinking  fund  to  com- 
mence, and  the  per  cent,  annually  to  be  paid  into  that  fund, 
as  would  fully  protect  the  interests  of  the  state  against  delay 
on  the  part  of  the  railroad  company. 

Whatever  might  be  said  in  regard  to  the  evidence  adduced 
in  these  oases  of  contemporaneous  construction,  through  the 
utterances  of  state  officials  in  public  documents,  the  action  of 
any  department  of  the  state  government,  or  otherwise,  there 
is,  in  the  judgment  of  the  court,  nothing  to  change  the  views 
which  have  been  expressed. 

Chamberlain  v.  St.  P.  d  8.  C.B.  Co.,  93  U.  S.  299, was  decided 
upon  a  statute  and  upon  facts  siihilar  to  those  in  the  present 
cases,  and  is  very  instructive.  The  state  of  Minnesota,  by  a 
constitutional  amendment,  provided  for  an  issue  of  its  bonds 
as  a  loan  to  the  Southern  Minnesota  Railroad  Ck)mpany,  and 
required  such  company  to  convey  the  liands  in  question  "in 
trust  for  the  better  security  of  the  treasury  of  the  state  from 
loss  on  said  bonds,"  and  further  provided  that  if  the  borrow- 
ing company  should  make  default  in  payment  of  either  the 
principal  or  interest  of  the  bonds  issued  by  the  state,  the  gov- 
ernor should. proceed  to  sell  the  lands  held  in  trust  by  the 
state.  The  company  accordingly  executed  a  trust  convey- 
ance of  the  lands  to  the  state,  conditioned  for  the  payment 
of  the  principal  and  interest  of  the  bonds  issued  to  that  com- 
pany.    The  company  made  default  in  the  payment  of  interest. 
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«  foreclosed  and  became  the  pnMaBer  of  the  lands; 
le  granted  to  another  corporation,  the  defendant  in 
tnberlain  snit.  Chamberlain  was  holder  of  some  of 
)  bonds,  the  payment  of  which  was  secured  by  the 
iveyance,  and  sought  to  have  a  li6n  upon  the  land 

in  his  favor. 

case  at  bar,  as  in  that  case,  the  state  was  primarily 

the  holder  of  the  bonds.  In  the  case  at  bar,  as  in 
),  the  state  reserved  to  itself  the  right  of  foreclosure 
osition  of  the  property.  In  deciding  that  case,  Jus- 
i,  after  stating  the  position  of  the  complainant,  viz., 
»  interest  which  the  state  took  under  the  trust  deed 
tgage  was  only  the  right  to  hold  them  as  security 
OSS  upon  its  bonds;  •  •  *  that  this  interest  was 
ged  by  foreclosure  of  the  mortgage  and  by  purchase 
property  by  the  state,"  uses  the  following  language: 
Lte  was  primarily  liable  to  the  bond  holders,  and  it 

between  her  and  the  company  that  the  relation  of 
1  and  surety  existed.  It  may  be  doubted  whether  the 
ders  could  call  upon  the  company  in  any  event.  The 
tent  made  by  the  president  simply  transferred  the 
;  was  not  the  act  of  the  company.  Be  that  as  it  may, 
r  right  the  plaintiff  had  to  compel  the  application  of 
3  received  by  the  state  to  the  payment  of  the  bonds 
tiim,  it  was  one  resting  in  equity  only.  It  was  not  a 
ht  arising  oat  of  any  positive  law  or  any  agreement 
irties.  It  did  not  create  any  lien  which  attached  to 
•wed  the  property.  It  was  a'  right  to  be  enforced,  if 
ily  by  a  court  of  chancery  against  the  surety.  But 
)  being  the  surety  here  it  could  not  be  enforced  at  all, 

being  a  specific  lien  upon  the  property,  cannot  be 

against  the  state's  grantees." 

w&B  said  to  be  the  law  of  that  case,  even  if  the  bond 
could  have  called  upon  the  company  for  payment, 
ing  this  featnre  aside,  the  analogies  are  as  before 
md  whatever  right  the  plaintiffs  have  to  claim  benefit 
3  security  rests  here,  as  in  that  case,  as  a  mere  equity. 
as  no  legal  right,  because  the  law  did  not  impose  one. 
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and  the  company  made  no  promise  to  the  bond  holder.  Such 
equity  created  no  lien  which  followed  the  property;  the  liabil- 
ity of  the  state  was  to  the  bond  holder.  She  held  no  relation 
as  surety  to  him ;  as  in  the  Chamberlain  case,  it  was  only  as 
between  her  and  the  company  that  in  any  possible  view  the 
state  ooold  be  regarded  as  surety,  and  this  view  would  make 
it  necessary  to  treat  the  company  as  the  principal  debtor  to 
the  bond  holder,  whereas  the  company  was  not  the  principal 
debtor,  nor,  indeed,  a  debtor  to  the  bond  holder  in  any 
degree. 

The  reasoning  in  the  case  of  Hand  t.  Railroad  Co.,  in  the 
supreme  court  of  South  Carolina — ^manuscript — ^referred  to  on 
the  argument,  cannot  all  be  adopted  as  applicable  to  these 
cases,  if  the  conclusions  might  be.  , 

It  is  not  upon  its  fact  authority.  The  railroad  company 
made  its  own  bonds,  and  the  state  guarantied  their  payment 
to  the  holder  by  indorsement.  The  state  was  secured  by  a 
lien  upon  the  company's  road,  reserved  by  the  statute  which 
authorized  the  guaranty.  As  a  surety,  the  state  assumed 
contract  obligations  to  the  creditor — the  bond  holder.  If  a 
creditor  has  a  right  to  claim  the  benefit  of  security  given  by 
the  debtor  to  his  surety  for  the  latter's  indemnity,  it  does  not 
follow  that  the  right  exists  where  the  principal  debtor  takes 
the  security  from  the  aocommodatee,  and  where  the  security 
holder  holds  no  other  relation  to  the  creditor  than  that  of 
debtor,  and  the  giver  of  the  security  is  neither  a  debtor  nor 
surety  to  the  creditor. 

It  becomes  unnecessary  to  further  consider  the  effect  of  the 
reservation  of  power  to  the  state  under  section  12.  The  court 
has  already  stated  that  such  reserved  power  is  ample  to  au- 
thorize a  modification  of  the  sinking-fund  provisions,  as  has 
been  done  by  increasing  the  amount  to  be  paid  annually  into 
the  sinking  fund  and  changing  the  time  for  such  payment  to 
commence. 

It  follows  that  by  this  judgment  neither  the  foreclosed  nor 
the  non-foreclosed  roads  are  subject  to  any  lien  in  favor  of 
the  holders  of  internal  improvement  bonds  issued  by  the  state 
of  Tennessee,  under  the  acts  passed  by  that  state,  and  to 
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rence  has  been  made.  Other  topics  presented  in 
ents  need  not  be  considered. 

3  will  be  entered  in  each  case  dismissing  the  bill  of 
therein,  with  costs  to  defendants,  and  it  is  directed 
iecrees  be  drawn  and  presented  for  approval. 


Blackburk  v.  The  Selma  E.  Co. 


{Circuit  Court,  W.  D.  Tennessee. 


-,  1880.) 


3ai,e — Advance  Brn — Payment  Into  Cooht. — In  an  applica- 
et  aside  a  judiciiil  sale  upon  the  ground  of  gross  inadequacy 
it  is  not  essential  that  the  amount  of  the  advance  bid  should 
lly  paid  into  court. 

ME. — It  is  essential,  however,  that  such  advance  bid  sliould 
ite  and  unconditional. 

ME— Equity  Kulk  19. — Under  equity  rule,  19,  adopting  the 
of  England  so  far  as  it  is  consistent  with  "  our  local  circum- 
ind  conveniences,"  a  third  person  can  intervene  and  have  a 
iSide,  upon  offering  a  sufficient  advance  in  price  and  paying 
tpenses  incurred  by  the  previous  purchaser. 
ME. — It  would  seem,  however,  that  such  advance  bid  should 
ent  to  afford  substantial  evidence  that  for  some,  perhaps  un- 
reason the  property  has  been  greatly  undersold;  so  much  so 
purchaser  has  not  simply  a  bargain,  witli  a  fair  margin  for 
at  an  unconscionable  advantage  of  the  parties  for  whose  bencflt 
was  made. 

jiE — PEiisoNAi,  Property.— A  sale  of  personal  property, 
decree  of  foreclosure,  may  be  set  aside  for  an  advance  of 
ifore  tlie  same  is  confirmed. 

.ME — Costs. — The  costs  and  expenses  to  be  paid  by  the  advance 
innot  be  fixed  for  all  cases,  but  must  depend  in  each  case  on 
circumstances. 

lMK — Resale. — In  seems  that  the  resale  should  conform  to  the 
of  the  original  sale,  upon  such  notice  as  the  court  may  pre- 
aving  in  viev  to  advertise  the  fact  tliat  the  former  bids  have 
1  accepted,  and  t'^at  a  resale  will  be  had,  commencing  at  the 
of  the  advance  bid  offered. 

esai.e — FniST  PoRCHASEH. — The  first  purchaser  is  entitled  to 
his  bid  in  open  court  to  the  amount  of  the  advance  bid,  and 
^reference,  but  this  preference  cannot  be  extended  upon  a  still 
advance  of  the  bids, 
n  V.  Sloan,  11  Iluraph.  278. 
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Smith  d  Collier,  for  applicantfl. 

Estes  dt  EUett,  for  pnrchasera. 

Hamhokd,  D.  J.  The  special  master  In  this  case  reports 
tibat  in  pursnanoe  of  the  decree  of  sale  heretofore  made  he 
has  sold  the  Selma,  Marion  &  Memphis  Railroad,  •  '  * 
*•••••  coi'stmcted 
and  to  be  constructed,  with-  the  railways,  rails,  bridges,  en- 
gines, cars,  etc.,  including  81  bonds,  of  $1,000  each,  of  the 
city  of  Aberdeen,  Mississippi,  mentioned  in  the  mortgage 
and  decree  of  sale;  that  J.  J.  Busby  became  the  purchaser 
of  the  railroad  at  the  sum  of  |1,500,  and  Horace  E.  Andrews 
of  all  the  bonds,  at  the  sum  of  $510;  and  that  the  purchase 
money  has  been  deposited  in  the  registry  of  the  court, 
according  to  the  terms  of  the  decree  of  the  sale. 

S.  H,  Lamb  and  W.  F.  Taylor  respectively  offer  to  advance 
the  biddings ;  the  former  to  give  $2,000  for  the  railroad,  and 
the  latter  $760  for  the  Aberdeen  bonds.  W.  A.  Collier,  one 
of  the  creditors,  has  filed  his  petition,  setting  forth  these 
offers,  and  prays  that  the  biddings  may  be  opened  and  a  re- 
sale ordered.  Subsequently,  Lamb,  on  condition  thai,  if  he 
does  not  become  the  purchaser,  whatever  costs  he  may  pay 
in  the  matter  shall  be  refunded,  offers  to  advance  the  bid  to 
$3,000  for  the  railroad.  No  attack  is  made  upon  the  con- 
duct of  the  sale,  and  this  application  is  based  solely  upon 
the  gross  inadequacy  of  the  price  which  has  been  realized. 
These  proposed  bidders  offer  to  pay  their  bids  in  on  such 
terms  and  conditions  as  the  court  may  impose.  It  is  no  seri- 
ous objection  to  entertaining  this  application  that  the  money 
has  not  been  actually  paid  into  court  along  with  the  offer  to 
advance  the  biddings.  It  is,  I  believe,  the  Tennessee  practice 
to  do  this,  the  object  being  to  secure  a  sale  at  all  events,  if  a 
resale  should  be  ordered.  This  can  be  accomplished,  how- 
ever, by  requiring  payment  before  decree  of  resale,  and  there 
is  an  objection  to  paying  the  money  at  the  time  of  making 
the  application,  not  applicable  to  the  state  courts,  in  this, 
that  all  money  paid  there  must  go  into  the  registry,  and  in 
paying  out  the  clerk  becomes  entitled  to  commissions,  so  that 
if  the  bid  is  not  accepted  and  the  application  refused,  the 
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would  be  taxed  with  unnecessary  costs.  I  think, 
the  application  should  be  heard,  and  it  will  be  time 
)  order  the  money  paid  when  the  biddings  are 
In  the  latest  case  on  the  subject  the  supreme  court 
ssee  has  said  that  the  applicant  should  not  be 
ipon  the  mere  form  of  his  application,  and  over- 
objection  that  the  money  was  not  paid  in  along 
offer.  Lucas  v.  Moore,  2  Lea.  1.  That  case  also 
at  the  offer  must  be  unconditional,  and  manifestly 
cannot,  in  this  proceeding,  traffic  with  the  proposed 
as  to  the  terms  on  which  the  resale  shall  be  made 
ted.  The  tei-ms  of  sale  are  already  fixed  by  decree, 
must  be  complied  with,  the  costs  being  left,  as  in 
to  be  determined  in  its  legal  discretion  by  the  court, 
itional  offer  of   $3,000  cannot,  therefore,  be  con- 


)ts  to  be  paid  in  this  case  amount  to  $219,170,  and 
description  of  the  property  as  found  in  the  mort- 
bill,  and  the  decree  of  sale,  one  would  infer  that  its 
aid  be  millions  of  dollars,  and  the  prices  offered 
lated  to  shock  the  conscience  of  any  court,  and 
conclusive  presumption  of  some  fraud,  accident  or 
sufficient  to  summarily  set  aside  the  sale;  and  I 
?e  no  hesitancy  in  refusing,  on  my  own  motion,  to 
lis  sale,  but  for  the  explanation  found  in  the  state- 
ide  at  the  bar,  that  the  45  miles  of  finished  and 
road  in  Alabama  is  subject  to  a  prior  lien,  and  is 
I  the  adverse  possession  of  parties  claiming  under 
and  supported  by  decisions  of  the  Alabama  courts 
ustain  their  claim ;  and  that  the  liability  of  the  city 
en  on  the  bonds  is  contested,  and,  under  decisions 
ssissippi  courts,  likely  to  be  altogether  defeated, 
anding  these  facts,  which  find  support  in  the  small- 
3  advanced  bids  here  made,  it  seems  to  me  that  the 
nces  warrant  the  court  in  the  conclusion  that  this 
las  not  sold  for  its  value,  and  that,  if  possible,  there 
a  resale, 
lly  impressed  with  the  importance  of  supporting  tha 
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rights  of  porchasers  i^t  jadioial  sales  where  they  have  been 
fairly  conducted,  and  believe  that  want  of  stability,  in  such 
sales  is  a  most  serious  evil.  The  mere  fact  that  a  man  has 
made  a  bargain  at  sueh  a  sale  should  not  induce  the  court  to 
recede  on  its  part,  whatever  its  power  to  do  so  may  be.  The 
practice  in  England  on  this  subject  became  so  notoriously 
disastrous  that  first  the  court  by  rule,  and  then  parliament 
by  legislation,  interfered  to  break  it  up  and  establish  a  sys- 
tem of  reserved  bids,  which  answers  the  purpose  of  securing 
the  highest  price,  and  protects  the  sale  from  the  chilling  influ- 
ences of  instability  and  uncertainty. 

The  court  now,  upon  application  of  the  parties,  or  of  its 
own  motion,  ascertains  the  probable  value  of  the  property  as 
nearly  as  may  be,  and,  having  determined  the  lowest  price  it 
is  willing  to  take,  the  property  is  not  sold,  unless  at  public 
auction,  it  brings  as  much,   or  more,  than  this  reserved 
price,  which,  not  being  revealed  until  after  t1;ie  sale,  cannot 
influence  the  biddings.     1  Sug.  Vend.  (8th  Ed.)  186,  161, 
168;  2  Danl.  Gh.  Pr.  (6tb  Ed.)  1286  and  note;  see  8  South- 
ern Law  Rev.,  423.     Under  this  system,  which  was  first 
adopted  by  general  order  of  the  court  in  1851,  and  subse- 
quently perfected  in  1867,  by  30  and  31  Vict.  48,  the  bid- 
dings are  not  opened  for  any  advance  of  price  unless  there  be 
either  fraud  or  such  misconduct  as  borders  on  fraud.    Delvet 
V.  Delves,  (Law  Rep.)  20  Eq.  77.    If  congress  or  the  supreme 
court,  under  its  power  to  prescribe  equity  rules,  should  con- 
form our  practice  to  this  improved  method  of  making  chan- 
cery sales,  it  would  relieve  the  courts  of  much  embarrassment ; 
for,  as  was  said  by  Mr.  Justice  Miller,  "the  act  of  confirming 
or  setting  aside  a  sale  made  by  a  commissioner  in  chancery 
often  involves  the  exercise  of  judgment  and  discretion  as  del- 
icate as  that  called  for  by  any  function  which  belongs  to  the 
court."     Railroad  Co.  v.  Sautter,  6  Wall.  660,  662.     Where 
there  are  no  circumstances  of  fraud  or  misconduct  the  diffi- 
culty is  increased,  and  has  always  been  a  perplexing  subject 
with  all  courts. 

The  ninetieth  equity  rule  binds  us  to  the  practice  as  it  ex- 
isted in  England  when  the  equity  rules  were  first  promulgated 
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!o  far  as  it  is  consistent  with  "our  local  circum- 
id  conveniences."  In  Tennessee,  before  confirma- 
iile  is  now  settled  that  a  simple  advance  of  10  per 
ithout  any  circumstances  whatever  of  fraud,  acci- 
stake,  shall  be  sufficient  to  open  the  biddings,  and 
ractice  must  be  liberally  applied  to  effectuate  the 
procuring  the  largest  possible  price.  Click  v.  Bur- 
I.  539 ;  Glenn  v.  Glenn,  7  Heisk.  3G7 ;  Lucas  v.  Moore, 
Atkison  v.  Murfree,  1  Tenn.  Ch.  51;  Insurance 
iiilton,  3  Tenn.  Ch.  228 ;  Vaughan  v.  Smith,  Id.  368; 
,  Murfree,  Id.  728. 

and,  before  the  new  practice  was  adopted,  a  third 
Id,  upon  no  other  groimd  than  that  he  offered  an 
f  price,  provided  it  were  a  considerable  advance, 
and  set  the  sale  aside,  he  paying  all  the  expenses 
previous  purchaser  had  incurred,  and  the  property 
)  for  sale  upon  the  advance  price.  There  was  no 
the  amount  of  the  advance  required,  and  no  one 
ght  to  open  the  biddings,  since  it  was  always  in  the 
of  the  court  to  grant  the  application  or  refuse  it. 
d.  (8th  Am.  Ed.)  163 ;  2  Danl.  Ch.  Pr.  (5th  Am.  Ed.) 
■lowe  V.  Osborne,  6  House  of  Lords  Cases,  555,  559; 
.  Edwards,  1  Sim.  &  Stu.  20;  Brookjield  v.  Bradley, 
atson  v.  Birch,  2  Ves.  51;  S.  G.  4  Bro.  C.  R.  178; 
ord  Femts,  Id.  700 ;  Andrews  v.  Emerson,  7  Bro.  C.  E. 
ce  V.  The  Bishop  of  Durham,  11  Bro.  C.  R.  67;  White 
14  Bro,  C.  R.  151 ;  Farloto  v.  Weildon,  4  Madd.  243; 
'.  AUenborough,  1  Tenn.  Russ,  70;  Anon.  1  Ves.  453, 

uthorities  abundantly  establish  that  an  advance  of 
reat  as  that  offered  in  this  case  always  sufficed  to 
le  aside  and  order  a  resale,  no  matter  how  fairly 

it  had  been.  It  was  this  practice  that  was  so 
ondemned  by  the  English  courts  as  inexpedient, 
id  unjust,  and  the  law  lords,  in  Barlowe  v.  Osborne, 
ressed  the  wish  that  occasion  would  be  taken,  either 
parliament  or  by  order  of  court,  to  put  a  stop  to  it, 

we  have  seen,  was  afterwards  done.     And,  under 
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the  influence  of  universal  oondemnation,  the  American  courts 
have  generally  refased  to  follow  it,  and  adopted  in  its  stead 
the  role  that  there  must  be,  besides  an  advance  of  price, 
some  oiroamstance  of  unfairness  in  the  sale,  growing  out  of 
fraud,  accident,  mistake,  or  trust  relation  of  the  parties,  suf- 
ficient to  avoid  a  sale  between  private  parties.  4  Kent,  (12th 
Ed.)  192;  1  Bug.  Vend.  (7th  Ed.)  Perkins'  Notes,  98;  WU- 
liamt  V.  Dale,  a  J.  C.  390;  Duncan  v.  Dodd,  2  Paige,  99;  Am. 
Ins.  Co.  T.  Oakley,  9  Paige,  269.  This  is  the  doctrine  which 
most  commends  itself  to  my  judgment  as  being  just  and  fair 
to  all  concerned,  but  I  think  this  court  must  follow  the  Eng* 
lish  practice,  particularly  as  the  "local  circumstances  and 
oonvenienees"  mentioned  in  the  ninetieth  equity  rule  favor  it, 
and  we  have  no  power  to  resort  to  the  method  of  reserved 
bids  established  in  England  since  the  equity  rules  were  pro- 
mulgated. 

Perhaps  the  court  should  not  lose  entire  control  of  these 
sales  in  all  cases  where  inadequacy  of  price  appears  as  the 
oidy  ground  of  objection  to  its  conhrmation;  and,  until  the 
practice  is  in  some  way  satisfactorily  regulated,  the  boBt 
solution  of  the  subject  seems  to  be  to  hold  closely  to  the  pub- 
lic policy  which  protects  the  sales  against  instability  by  refus- 
ing to  set  them  aside,  unless  the  price  offered  in  advance  is 
so  great,  in  proportion  to  the  bid  already  made,  that  it  affords 
substantial  evidence  that  for  some,  perhaps  unknown,  reason 
the  property  has  been  greatly  undersold;  so  much  so  that  the 
purchaser  has  not  simply  a  bargain,  with  a  fair  margin  for 
profit,  but  an  unconscionable  advantage  of  the  parties  for 
whose  benefit  the  sale  has  been  made.     A  similar  principle 
sometimes-  prevails  to  avoid  a  sale  between  private  parties. 
Bisph.  Eq.  275.    I  think  this  sale  is  of  that  character,  looking 
solely  to  the  prices  now  offered  as  a  criterion,  in  connection 
with  the  seemingly  speculative  character  of  the  property 
itself;  and  it  may  be  fairly  inferable  from  the  circumstances 
that  on  a  resale  it  will  bring  a  much  larger  sum  even  than. 
is  now  offered. 

But  it  is  insisted  that  this  practice  of  opening  the  biddings 
for  a  mere  advance  of  price  does  not  apply  to  personal  prop- 
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erij.and,  therefore,  the  Bale  of  the  Aberdeen  bonds  cannot  bd 
set  aside  unless  there  be  alleged  and  proved  some  cironmstance 
of  aniainiess  arising  out  of  fraud,  accident,  mistake,  or  trust 
relation  of  the  parties.  The  argument  is  that  as  to  personal 
property  confirmation  of  the  sale  by  the  court  is  not  ueces- 
aaiy;  that  the  title  passes  when  the  property  is  struck  off  to 
the  bidder,  and,  therefore,  the  sale  stands  before  confirmation 
as  a  sale, of  land  does  after  confirmation;  in  which  case,  it  is 
now  weU  settled  by  the  authorities  above  cited,  that  there 
must  be,  besides  an  advance,  some  other  circumstances  mak- 
ing th^gale  unfair,  and  for  which  it  will  be  set  aside.  Moriee 
V.  The  Bithop  of  Durham,  and  White  t.  WiUon,  supra ;  4  Kent, 
192,  (12th  Ed.) 

The  case  relied  on  to  support  this  position  is  Saunders  v. 
StalUngs,  5  Heisk.  65,  where  Chief  Justice  Nicholson  says: 
"In  the  sales  of  personal  property  under  decrees  of  the  chan- 
cery court  it  has  become  the  settled  law  of  the  state  that  the 
title  to  the  property  passes  to  the  purchasers,  as  soon  as  the 
contract  is  completed,  by  his  bid  being  accepted  by  the  mas- 
ter." It  was  a  case  of  loss  by  fire  of  some  houses  and  ma- 
chinery to  be  detached  from  the  realty  that  were  sold  by  the 
master,  and  burned  before  confirmation,  the  loss  being  thrown 
by  the  decision  on  the  vendee.  In  Johneon  v.  Johnson,  3 
Heisk.  522,  the  same  learned  judge  reviews  the  authorities  in 
Tennessee,  says  they  are  not  uniform,  and  rules  that  the  loss 
by  emancipation  of  slaves  between  sale  and  confirmation 
must  be  on  the  vendor.  And  so  he  subsequently  ruled  in 
Jones  V.  HoUingsworth,  10  Heisk.  653.  Mr.  Chancellor 
Cooper,  in  Atkison  v.  Murfree,  1  Tenn.  Ch.  61,  64,  calls 
attention  to  the^  unsettled  condition  of  the  law  on  this  point 
in  this  state,  and  says  that  the  latest  decisions  relating  to 
sales  of  personalty  seem  to  restore  the  symmetry  of  the  law, 
and  make  the  title  depend  on  confirmation.  Page  54.  In 
Blossom  V.  Railroad  Co.  8  Wall.  196,  207,  the  supreme  court  ■ 
affirms  what  is  said  by  Judge  Story  in  Smith  v.  Arnold,  5 
Mason,  414, 420,  that  in  sales  directed  by  a  court  of  chancery 
the  whole  business  is  transacted  by  a  public  officer,  under  the 
guidance  and  superintendenoe  of  the  court  itself.    Even  after 
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the  sale  is  made  it  is  not  final  until  a  report  is  made  to  the 
court  and  it  is  approved  and  confirmed.  It  is  said,  also, 
that  the  purchaser  becomes  a  party  to  the  suit,  to  represent 
and  defend  his  own  interest,  and  is  subject  to  the  orders  of 
the  court  made  in  that  behalf.  Id.  S.  C.  1  Wall.  655.  And 
in  Williamton  v.  Berry,  8  How.  495,  546,  it  is  said  these  cau- 
tionary proceedings  may  be  dispensed  with  by  special  order 
of  the  chancellor  to  pretermit  them,  but  such  are  the.  proceed- 
ings when  no  special  order  is  given. 

I  do  not  find  in  the  books  or  cases  any  distinction  between 
sales  of  realty  and  personalty  in  regard  to  the  contraLof  the 
court  over  the  sale,  for  the  purpose  of  receiving,  before  con- 
firmation, an  advance  bid.  It  is  conceded  on  all  hands  that 
the  court  may,  if  any  fraud  intervenes,  summarily,  before 
confirmation,  and  by  petition  at  the  same  time,  after  confirma- 
tion, set  the  sale  aside.  See  Savery  v.  Sypher,  6  Wall.  167. 
This  must  be  on  the  principle  that  the  sale  is  not,  till  con- 
firmation, in  aU  respects  final,  and  fully  recognizes  the  con- 
trol of  the  court  until  confirmation  over  the  parties  and  the 
property.  I  see  nothing  to  prevent  the  court  taking  the  same 
control  when  the  law  sanctions  a  resale  for  an  advance  of 
price,  as  well  as  when  it  requires  a  resale  in  case  of  fraud  or 
other  misfortune  in  the  conduct  of  the  sale.  It  is,  after  all, 
so  far  as  relates  to  this  matter  of  confirmation,  not  a  question 
of  title,  but  one  of  practice,  as  to  the  proper  mode  of  exercis- 
ing the  control  of  the  court  over  the  sale.  Whether  the  title 
passes  or  not  the  court  can  set  aside  the  sale  under  certain 
circumstances.  If  the  control  of  the  court  over  the  property 
and  parties  has  not  been  terminated  by  final  confirmation 
the  resale  may  be  ordered  summarily,  and  plenary  proceed- 
ings by  bill  are  unnecessary;  if  it  has  there  must  be  such 
plenary  proceedings.  The  authorities  are  settled  that,  after 
confirmation,  no  mere  advance  in  price  wiU  suffice  to  open 
the  biddings,  however  the  application  is  made ;  but  this  is  a 
rule  of  discretion,  and  not  dependent  on  the  title  the  pur- 
chaser has  acquired.  If  the  rule  of  discretion  were  otherwise 
the  court  could,  at  the  same  term,  the  confirmation  being  set 
aside,  order  a  resale,  and  it  was  the  constant  practice  in 
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to  do  it  until  the  pernicious  eflPects  of  the  practice 
e  courts  to  fix  upon  the  confirmation  as  the  point  at 

negotiations  for  a  larger  price  would  cease.  The 
le  purchaser  never  prevented  the  court  from  assum- 
>1  after  confirmation,  but  public  policy  induced  it  to 

after  that  event  the  sale  should  stand,  except  for 

misadventure  of  some  kind.  I  am,  therefore,  of 
hat  too  much  importance  has  been  sometimes  at- 

the  process  of  confirmation ;  and  certainly  it  will 
extend  the  consideration  for  the  purchaser's  title  in 
the  loss  of  the  property,  when  the  question  is  who 

it,  to  the  matter  of  the  control  of  the  court  over 
)r  the  purpose  of  procuring  a  larger  price.  It  seems 
all  cases,  the  purchaser,  whatever  may  be  the  char- 
incidents  of  his  title  and  ownership,  must  be  under- 
B  under  the  control  of  the  court  until  confirmation, 

to  have  his  purchase  vacated  if  some  one  will  give 
rger  sum  to  induce  the  court  to  refuse  the  first  offer, 
srsonal  property  may  sometimes  be  perishable,  or 

such  fluctuations  of  value  or  other  contingencies 
make  an  absolute  sale  desirable  to  all  concerned, 
■  bte  an  imperative  necessity.  If  so,  the  court 
■mit  its  subsequent  control  and  direct  an  absolute 
3  clearly  suggested  may  be  done  in  Williamson  v. 
yra.  Mostly  the  chancery  courts  deal  with  real 
i,  comparatively,  they  are  seldom  called  upon  to 
nal  property,  though  their  jurisdiction  is  now 
aer  invoked  for  that  purpose  than  formerly,  and  for 
I  it  may  be  that  the  cases  on  confirmation  of  sales 
ig  of  biddings  are  alniost  entirely  cases  of  sales  of 
i,  as  stated  at  the  bar;  but  I  cannot  infer  from 
he  practice  is  confined  to  real  estate,  and  I  think 
irtant  a  distinction  existed  the  books  would  have 
ation  to  it. 

ionably  the  courts  do,  in  sales  of  personal  prop- 
ise  more  caution  in  vacating  uales;  nevertheless, 
luire  confirmation,  and  may  be  set  aside  solely  for 
e  of  price.     The  case  of  Anson  v.  Tioogood,  1  Jao. 
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&  Walk.  687,  is  an  instance  where  oonfirmation  was  repaired. 
There  the  sale  was  of  a  life  interest  in  consols  and  annaities, 
and  the  qaestion  was  who  was  entitled  to  the  dividends  on  the 
consols  earned  in  the  interim  between  sale  and  confirmation. 
Lord  Eldon  gave  them  to  the  purchaser,  on  the  doctrine  that 
after  coufirQiation  the  sale  related  back  to  the  day  of  sale. 
This  is  no  doubt  the  true  solution  in  all  these  cases  of  the 
troublesome  questions  growing  out  of  the  nature  of  the  pur- 
chaser's title  between  sale  and  confirmation.  If  confirmed  he 
must  be  treated  as  the  owner  from  the  day  of  sale,  entitled  to 
profits  and  subject  to  losses,  unless  there  be  some  equitable  cir- 
cumstance in  the  case  that  induces  the  court,  in  the  exercise  of 
its  power  over  the  contract,  to  change  the  rule  and  withhold  the 
profits,  or  exempt  him  from  the  loss.  But  in  any  event  the 
control  of  the  court  over  the  sale  is  the  same,  whatever  the  rights 
of  the  purchaser  may  be.  Lord  Eldon  says  nothing  can  be 
predicated  on  the  confirmation  in  determining  to  whom  the 
dividends  belong.  Lord  Chancellor  Ludgen  approves  this  case 
in  Vesey  v.  Elwood,  3  Drury  &  Warren,  74,  and  Judge  Dillon 
in  Lathrop  v.  Nelson,  4  Dill.  194.  The  case  of  Tioigg  v.  Fijieli, 
13  Yes.  517,  was  the  sale  of  an  annuity,  and  confirmation 
was  required.  Mr.  Sumner,  in  citing  these  cases  in  his  note 
to  Ex  parte  Minor,  11  Ves.  559,  562,  says:  "A  purchaser, 
no  doubt,  until  the  master's  report  is  confirmed,  is  always 
liable  to  have  the  biddings  opened." 

Where  a  colliery,  which  is  in  the  nature  of  a  trade,  has 
been  the  subject  of  sale,  a  proposal  to  open  the  biddings  will 
be  listened  to  with  extreme  caution,  as,  from  the  hazardous 
nature  of  such  a  concern,  delay  may  occasion  ruinous  loss. 
Anon.  1  Ves.  453,  note ;  Wren  v.  Kirton,  8  Ves.  502. 

The  biddings  were  opened  in  the  sale  of  a  steam-boat  for  an 
advance  of  price,  and  after  confirmation  re-opened  because 
of  misconduct  at  the  first  sale.  Moore  v.  Wateon,  4  Gold.  €4. 
And  in  Owen  v.  Owen,  5  Humph.  352,  the  sale  of  a  slave  was 
set  aside  for  inadequacy  of  price  and  because  the  slave  was 
sick. 

Judge  Benedict,  proceeding  in  admiralty  according  to  the 
practice  in  equity,  set  aside  the  sale  of  a  steam-boat,  worth 
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$8,000  and  sold  for  f  1,000,  upon  the  gronnd  of  gross  inade- 
joacy  of  price,  coapled  with  circumstances  of  snrprise  to  the 
party  applying.     The  Sparkle,  7  Ben.  528,  636. 

There  ia  another  view  of  this  question  which  is  conclusive 
b  favor  of  the  continued  control  of  the  court  over  this  sale 
of  these  bonds,  even  if  the  position  be  correct  that,  generally, 
as  to  personal  property,  the  sale  is  complete  when  the  prop- 
erty is  struck  off  to  the  highest  bidder.  Decrees  of  fore- 
elosnre  and  redemption,  or  of  sale  with  redemption  barred, 
require  confirmation  of  the  sale  to  complete  them.  3  Danl. 
Ch.  Pr.  997,  998.  They  are  final  in  the  sense  of  being  in  a 
condition  to  be  appealed  from  without  waiting  for  a  confinna- 
tion,  but  the  sale  is  in  the  nature  of  an  execution  of  the 
decree,  and  the  judgment  of  the  court  confirming  or  refusing 
confirmation  may  also  be  appealed.  Id.,  and  notes.  Vice 
Chancellor  Wigram  says  whether  a  report  needs  confirmation 
depends  upon  the  terms  of  the  order  and  the  nature  of  the 
subject,  and  not  upon  the  proceedings  on  which  the  reference 
is  made.  2  Danl.  Ch.  Pr.  1304;  Ottey  v.  Pensam,  1  Hare, 
323.  The  supreme  court  has  also  said  that  if  a  decree  in 
terms  requires  a  report  of  a  master  to  be  confirmed,  until 
confirmation  it  cannot  be  acted  on;  Oray  v.  Brignardello,  1 
Wall.  627.  The  decree  of  sale  in  this  case  requires,  in  terms, 
that  the  sale  shall  be  confirmed  to  bar  the  equity  of  redemp- 
tion, and  the  sale  cannot,  therefore,  be  complete  without  it. 
The  equity  of  redemption  applies  as  well  to  the  bonds  as  the 
other  property.  1  Schouler's  Pers.  Prop.  553,  565 ;  2  Hilliard 
Mort.  Appi.  2,  §  38;  Story,  Eq.  §  1038;  Freeman  v.  Free- 
nan,  2  C.  E.  Green,  44;  Wilson  v.  Brannan,  27  Cal.  258,  259. 

But  the  biddings  are  never  opened  without  requiring  the 
appUcant  to  pay  the  costs  and  expenses  of  the  first  purchaser, 
and  we  are  asked  to  designate  what  are  to  be  included  in 
such  allowances.  The  theory  seems  to  be  that  he  must  be 
made  whole  and  depart  from  the  court  without  the  least  loss 
to  him.  The  court  refuses  to  specify  any  particular  allow- 
ances, and  if  the  parties  cannot  agree  refers  the  matter  to  a 
master  to  ascertain  and  fix  the  allowance  according  to  the 
iaets  of  the  case  and  the  practice  of  the  court.    In  one  case 
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Jndge  Nelson  allowed  counsel  fees  where  he  set  a  sale  aside 
by  consent,  though  it  was  not  for  any  inadequacy  of  price. 
2  Danl.  Ch.  Pr.  1291,  1292;  2  Newl.  Ch.  386;  Anon.  2  Vefs. 
286;  The  Sparkle,  7  Ben.  528,  536;  Drake  v.  Ooodridge,  6 
Blatchf .  531.  Interest  on  the  first  purchaser's  money  is  an  ele- 
ment  of  expense  to  be  allowed,  and  with  us,  where  all  money 
going  into  the  registry  pays  a  commission  on  disbursement 
by  the  clerk,  that  should  be  also  allowed.  The  authorities 
all  say  that  the  applicant  must  also  pay  the  costs  incident 
to  his  application;  but  this  does  not  include  the  ordinary 
costs  either  of  the  original  sale  or  the  resale.  In  Farlow  v. 
WeUdon,  4  Madd.  243,  supra,  the  application  was  refused  be- 
cause  the  advance  was  not  enough  to  pay  the  costs  of  adver- 
tising the  sale,  which  shows  that  it  is  to  be  paid  by  the  fund. 
These  costs  and  expenses  to  be  paid  by  the  bidder  cannot  be 
fixed  for  all  cases,  but  must  depend  in  each  case  on  its  own 
circumstances. 

There  is  a  question  made  as  to  the  mode  of  conducting  the 
resale,  whether  it  shall  be  again  by  public  auction  as  before, 
and  on  the  same  terms  as  to  notices  as  in  the  original  decree, 
or  by  simply  invitory  bids  before  the  master  in  his  office.  In 
England  the  resale  was  conducted  precisely  as  the  original 
sale,  and  both  were  by  biddings  before  the  master,  entered  in 
a  book  signed  by  the  bidders,  and  continued  until  the  bid- 
dings were  ended.  "Opening  the  biddings"  was  simply  a  con- 
tinuation of  this  process,  but,  obviously,  it  is  inapplicable  to 
our  method  of  selling  at  public  outcry,  and  I  think  our  re- 
sales should  conform  to  the  method  of  the  original  sale.  But 
as  to  the  notices,  the  requirements  of  the  mortgage  having 
been  complied  with  in  the  original  decree,  and  this  being  only 
a  resale,  and  but  a  continuation  of  the  former  sale,  I  am  of 
opinion  the  resale  may  be  made  on  such  notice  as  the  court 
may  prescribe,  having  in  view  to  advertise  the  fact  that  the 
former  bids  have  not  been  accepted,  and  that  a  resale  will  be 
had,  commencing  at  the  amount  of  the  advanced  bid  now 
offered.  Let  a  decree  be  drawn  opening  the  biddings  upon 
the  payment  into  court  of  the  amounts  offered,  the  payment 
to  the  first  purchaser  of  his  allowances  for  expenses,  includ- 


Digitized  by 


Google 


BLAOKBUBN   V.  S.  B.  00.  701 

ing  Interest  and  commissions  for  disbursement,  and  the  costs 
of  the  application.  Proper  directions  as  to  advertisement 
will  be  indicated  when  the  decree  is  drawn. 


Upon  announcing  the  foregoing  decision  the  first  pur- 
chasers,  in  open  court,  offered  to  increase  their  bids,  respect- 
ively, to  the  same  amounts  as  those  advanced,  and  claim  a 
preference.     I  think  they  are  entitled  to  this.    Unless  the 
applicants  make  a  further  advance' the  biddings  will  not  be 
opened.     Morton  v.  Sloan,  11  Humph.  278.     The  report  of 
sale  will  be  amended  to  show  that  the  first  purchasers  bid  the 
amounts  now  offered,  and  the  further  hearing  of  the  applica- 
tion is  postponed  to  allow  time  for  a  further  advance.     Sub- 
sequently, there  being  another  advance  of  $500,  the  first 
purchaser  offers  the  same  sum,  and  moves  for  a  confirmation 
unless  there  shall  be  a  still  further  advance.    I  do  not  think 
Xhis  preference  to  the  first  purchaser  can  be  further  extended. 
I  find  no  authority  for  it  except  Morton  v.  Sloan,  supra,  and 
I  am  not  disposed  to  extend  it  beyond  that  case,  for  the  ob- 
Tious  reason  that  the  resale  would  be  confined  to  these  two 
persons,  and  the  practice  degenerates  into  a  mere  auction  by 
the  court  to  onl/  two  bidders,  with  an  advantage  to  one  of  an 
option  to  take  the  property  at  whatever  price  the  other  is 
villing  to  give.    I  do  not  think  consideration  for  the  first  pur- 
chaser demands  that  he  should  have  this  preference,  as  it 
lesnlts  ia  leaving  to  him,  and  not  the  court,  the  determina- 
•  tion  of  the  question  whether  there  shall  be  a  resale.     It  ia 
iine  that  a  re-sale  is  not  a  matter  of  right  in  the  advance 
bidder;  that  the  court  may  stipulate  for  the  price  on  a  resale, 
and  this  process  may  force  the  applicant  to  offer  the  most 
be  is  willing  to  give,  and  thus,  in  some  degree,  there  may  be 
a  guaranty  against  trivial  applications  to  open  the  biddings ; 
bat,  finding  no  warrant  for  the  practice  thus  indicated,  I  can- 
not engraft  on  the  settled  practice,  which  I  feel  bound  to  fol- 
loT,  notwithstanding  my  aversion  to  it. 
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NoBTHBBN  Pacific  Bailboad  Co.  v.  St.  Fahii,  Minneapous  & 
Manitoba  Bailwat  Co.  and  others. 

[Cireuit  Oowt,  D.  Minnesota.    ,  1880.) 

1.  Emutent  DouAor— Northxbn  PAomo  Railroad  Ck>io>Airr— Stats 

^lATDTE.— The  cluirter  of  the  If  orUiern  Pacific  Kailroad  Oompftnjr,  ob- 
tained- from  the  general  government,  does  not  exempt  its  right  of 
way  from  the  operation  of  the  laws  of  the  state  of  Minnesota,  and  for- 
bid a  railroad  company  organized  under  the  general  law  of  the  state 
to  exercise  the  right  of  eminent  domain. 

2.  Sahs— Kay.  St.  of  Btatb  ov  Mnn? esota,  o.  84,  H 18-23.— In  Minnesota 

a  railway  corporation  can  only  take  possession  of  lands  under  the 
power  of  eminent  domain  after  the  compensation  for  the  property  to 
be  taken  is  assessed  and  paid,  or  on  appeal  from  the  award  of  com- 
missioners by  executing  a  bond  conditioned  to  pay  the  award. 

Harrington  y.  St.  P.  *  S.  O.  R.  Oo.  17  Minn.  215,  and  Lohman  ▼.  Bt. 
P.,  S.  <t  T.  F.  B.  Co.  18  Minn.  174,  distinguished. 

Hearing  on  order  to  sho-w  cause  why  a  temporary  injnno- 
tion  should  not  issue. 

Oilman  d  Clough,  for  plaintiff. 

Bigelow,  Flandrau  dt  Clark  and  22.  B.  Gcdusha,  for  defend- 
ants. 

Nelson,  D.  J.  Application  for  an  injunction  to  restrain 
defendants  from  building  the  proposed  railroad  from  Barnes- 
ville  to  Moorhead  across  the  track  of  the  plaintiff,  and  the 
strip  of  land  upon  vrhich  the  same  is  constructed,  and  extend^ 
ing  200  feet  on  either  side  thereof,  is  heard  upon  bill,  special 
answer,  and  affidavit  of  the  president  of  the  defendant,  the 
Bamesville  &  Moorhead  Bailroad  Company.  It  appears  that 
the  latter  company  has  taken  steps,  according  to  the  laws  of 
the  state  of  Minnesota,  to  obtain  a  right  of  way  or  crossing 
over  the  plaintiff's  railway  track.  The  proceedings  are  not 
completed,  and  no  appraisers  or  commissioners  have  been 
appointed  to  fix  the  amount  of  compensation  or  damage. 
Said  defendant  also  claims  title  to  the  property  over  which 
the  plaintiff's  road  runs  at  the  point  it  desires  to  oross  with 
its  road,  and  seeks  to  take  possession  of  the  same,  with  the 
view  of  making  its  crossing,  without  the  plaintiff's  permission 
or  consent.    The  plaintiff,  being  in  the  possession  and  ocou- 
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pation  of  the  premises,  cannot  be  disturbed  in  snob  posses- 
sion except  through  proper  legal  proceedings;  and  if  the 
defendant  has  a  better  legal  title  to  the  same,  an  action  of 
ejectment  will  lie  to  enforce  its  right.  I  cannot,  oa  this  ap- 
plication,  try  the  question  of  title,  but  must  hold  that  the 
open  and  acknowledged  poesession  of  the  plaintiff  is  sufficient 
to  sustain  an  injunction  to  prevent  interference  therewith, 
forcibly  or  without  its  consent.  The  plaintiff,  if  it  desires, 
may  amend  its  bill,  setting  forth  its  title  to  the  particular 
tract  of  land  over  which  its  road  passes  at  the  point  where 
said  defendant  seeks  to  cross. 

I  have  no  doubt  of  the  right  of  the  BamesTiUe  BaUroad 
Company  to  cross  the  plaintiff's  road,  on  payment  of  compen- 
sation therefor,  when  the  amount  is  fixed  by  commissioners 
selected  under  the  railway  legislation  of  this  state;  and  the 
charter  of  the  Northern  Pacific  Bailroad  Company,  obtained 
from  the  general  government,  does  not  e:(empt  its  right  of 
way  from  the  operation  of  the  laws  of  the  state  of  Minnesota, 
and  forbid  a  railroad  company  organized  under  the  general 
laws  of  the  state  to  exercise  the'  right  of  eminent  domain. 
The  important  question  in  this  case  is  whether  this  defend- 
ant can  enter  upon  the  private  property  of  this  company  and 
disturb  its  possession  and  make  the  crossing  before  damages 
are  actually  assessed  and  paid,  or  secured.  The  laws  of  the 
state  certainly  do  not  authorize  it,  and  the  constitution  in 
temis  forbids  it.  "Private  property  shall  not  be  taken  for 
pablic  use  without  just  compensation  therefor,  first  paid  or 
secured,"  is  the  constitutional  provision.  Chapter  80,  Laws 
of .1879,  and  chapter  34,  sections  13  to  23,  Young's  Minne-: 
sota  Statutes,  confer  the  right  of  eminent  domain  upon  rail- 
way corporations,  and  specify  the  necessary  proceedings 
there  a  corporation  exercises  it,  and  it  is  only  after  the  com- 
pensation for  the  property  to  be  taken  is  assessed  and  paid, 
or  an  appeal  taken  from  the  award  of  commissioners,  thai 
the  company  can  proceed  with  the  construction  of  its  rail- 
toad,  and  enter  upon  and  take  possession  of  the  premises 
Boaght  to  be  condemned,  and  on  appeal  only  by  executing  a 
bond  conditioned  to  pay  the  award. 
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The  defendant,  the  Barnesville  &  Moorhead  Railroad  Com- 
pany, by  virtue  of  its  organization  under  the  general  laws  of 
the  state,  has  the  right  to  temporarily  occupy  land  for  the 
purpose  of  preliminary  surveys,  exercising  oare  so  as  not  to 
interfere  with  the  running  of  trains  or  such  necessary  use  by 
the  plaintiff  company  as  its  charter  requires,  and  is  not  a 
trespasser  in  so  doing ;  but  the  payment  or  deposit  in  court  of 
the  compensation  awarded  by  the  commissioners  ia  a  condi- 
tion precedent  to  the  right  of  the  company  to  enter  upon 
property  for  the  purpose  of  construction.  The  plaintiff  has 
not  slept  upon  its  rights  and  allowed  the  said  defendant  to 
occupy  its  land,  but  asserts  them  at  the  outset. 

In  the  cases  cited  by  the  defendants'  counsel  (17  Minn.  215, 
and  18  Minn.  174)  the  railroad  companies  had  taken  posses- 
sion of  the  land  without  opposition  and  constructed  their 
roads,  and  the  court  refused  an  injunction,  or  permitted  a 
bond  to  be  given  by  the  corporations  with  the  condition  that 
compensation  should  be  paid  when  ascertained  in  proceedings 
to  be  forthwith  instituted.  These  decisions  are  not  applicable 
to  the  present  case.  There  is  no  inconvenience  to  the  publio 
for  the  reason  that  the  railroad  is  not  completed  and  in 
operation,  as  in  the  cases  cited. 

I  have  fully  considered  the  suggestion  of  counsel  that  a 
conditional  order  be  made  allowing  an  injunction,  unless, 
within  a  shoi-t  time  to  be  fixed  by  the  court,  the  defendants 
execute  a  bond  conditioned  to  prosecute,  forthwith,  the  pro- 
ceedings commenced  to  obtain  the  right  of  way  for  crossing 
plaintiff's  track,  and  to  pay  such  sum  as  the  commissioners 
may  award.  I  do  not  think  this  court  has  any  power  to 
grant  the  right  of  entry  upon  the  plaintiff's  road  for  this  pur- 
pose on  any  such  condition.  The  right  of  the  Barnesville  & 
Moorhead  Bailroad  Company  to  cross  the  plaintiff's  track  is 
given  by  the  statute  of  the  state,  which  particularly  and  in 
detail  points  out  the  requisite  steps  to  be  pursued  as 'condi- 
tions precedent  to  the  right  to  construct  the  crossing,  and 
without  compliance  therewith  it  must  be  enjoined.  There 
is  not  such  latitude  for  the  exercise  of  discretion  by  a  court 
of  equity  where  the  defendant's  right  to  do  an  act  depends 
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s  compliance  with  the  constitution  of  the  state  and 
ates,  as  in  other  applications  for  injunctions, 
aporary  injunction  will  issue,  with  leave  to  the  de- 
8  to  apply  for  a  dissolution  thereof  hereafter,  to  either 
Lidges  of  this  court. 


Sheabeb  «.  CoBBm. 

'     CoBBiK  V.  Sheabeb.  j 

(Oireuit  Court,  D.  Minnetota.    September,  1880.)  ".  ICI 

-Pbiua  Facie  EvroBNCB— Tax  Debd— Bbcital.— In  Minne-  ,  IZ-JO 

tax  deed  is  not  prima  fade  evidence  of  title,  unless  it  be  first  - 
1  tbat  the  county  auditor  had  authority  to  make  the  deed ;  and  a 
recital  in  such  deed  that  the  state  auditor  directed  the  sale,  wiU  '^^^^^H       "Z^^ 

sufficient.  ^^P^         dlJi 

Hand  V.  Denland,  24  Minn.  372.  ^^^ 

rd  Wehb,  for  plaintiff. 
?«  N.  Bell,  for  defendant. 

•N,  D.  J.    The  suit  first  entitled  is  an  action  in 
it,  and  to  the  complaint  the  defendant  interposes  a 

denial,  and  also  sets  up  specially,  as  a  further  de-  '  ||  '—-"ZJ 

le  proceedings  which  resulted  in  a  sale  of  the  land  in 
irsy  to  the  defendant's  grantor  for  non-payment  of 
id  a  tax  deed,  dated  October  6, 1869,  from  the  county 
of  the  property  claimed  as  forfeited  by  law  to  the 
Minnesota.  And  as  a  further  defence  he  alleges  that 
tor,  one  Jaggers,  went  into  possession  under  the  tax 
id  remained  in  possession  of  the  property  until  1872, 
ag  the  same  and  paying  the  taxes  thereon.  The  reply 
issue  the  material  allegations, 
e  suit  second  above  entitled  the  complainant,  by  a 
quity,  seeks,  among  other  things,  to  recover  for  im- 
mts  and  expenses  necessarily  incurred  in  his  occu- 
f  the  land.  Both  suits,  by  stipulation,  are  tried  to  the 
jury  trial  being  waived  in  the  ejectment  suit.  The 
).12— 45 
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bill  contains  eofficient  equity  to  sustain  a  reooveiy  for  taxes 
paid  and  improvements,  and  the  parties  have  stipulated  as 
to  the  amount.  The  success  of  the  plaintiff  in  that  suit 
must  be  determined  by  the  action  at  law.  The  plaintiff  in 
the  first  action  must  recover,  if  at  all,  on  the  strength  of  his 
legal  title. 

The  case  turns  upon  the  effect  of  the  tax  deed  to  the  de- 
fendant's grantor.  The  plaintiff  proved  his  title  by  patent 
and  successive  deeds  under  itj  down  to  himself,  and  he  is 
entitled  to  recover  the  possession  of  the  property,  unless  the 
tax  deed,  without  further  preliminary  proo^,  is  prima  facie 
evidence  of  title  in  Jaggers.  Gen.  St.,  e.  11,  §  134,  in  sub- 
stance provides  that  when  lands,  delinquent  for  non-payment 
of  taxes,  are  offered  for  sale  at  public  auction,  "and  not  pur- 
chased by  any  person,  •  •  •  shall  be  struck  off  to  and 
become  forfeited  to  the  state;"  and  section  137,  that  at  the 
expiration  of  two  years  from  the  date  of  forfeiture  lands  so 
forfeited  and  not  redeemed  become  "the  absolute  property 
of  the  state,  without  further  act  or  ceremony  whatever,"  and 
were  subject  to  "be  disposed  of  for  cash,  at  public  or  private 
sale,  as  the  state  auditor  might  direct;"  and  section  13S, 
under  which  the  county  auditor  executed  the  deed  to  the  de- 
fendant's grantor,  and  which  he  claims  vests  the  title  in 
him,  provides  that,  "upon  the  sale  of  any  ^uch  land  or  lots 
by  the  state,  the  county  auditor  of  the  county  in  which  the 
lands  lie  shall  execute  a  deed  of  conveyance  thereof  to  the 
purchaser,  which  shall  vest  in  the  grantee,  his  heirs  or 
assigns,  a  good  and  valid  title  in  law  and  equity,  and  be 
prima  facie  evidence  thereof  in  all  the  courts  of  this  state." 

The  jurisdiction  of  the  county  auditor,  or  his  power  to 
execute  "a  deed"  which  should  vest  "a  good  and  legal  title," 
and  be  prima  facie  evidence  of  the  same,  depends  upon  a 
sale  directed  by  the  state  auditor.  I  think  the  'settled  au- 
thority in  this  state,  under  the  statute  urged  by  the  defend- 
ant, and  similar  legislative  enactments,  where  the  facts 
specially  relied  on  are  pleaded,  is  that  the  person  relying 
upon  the  tax  deed  as  prima  facie  evidence  of  title  must  first 
prove  the  county  auditor  had  authority  to  make  the  deed; 
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and  the  reoital  in  the  deed,  that  the  state  auditor  directed  the 
sale,  is  not  sufficient. 

The  opinion  of  the  enp'reme  ooiirt,  (24  Minn.  376,)  as  I 
understand  it,  determines  that  the  statute  makes  the  tax 
deed  prima  facie  evidence  of  title  upon  a  sale  by  the  state 
which  is  shown  by  proof  (not  recitals  in  the  deed  itself)  to 
have  been  directed  by  the  state  auditor ;  and  that  the  deed, 
which  is  evidence  of  a  good  and  valid  title,  is  declared  to  be 
evidence  only  of  such  title  after  the  right  to  give  the  deed 
has  been  proved.  The  state  claimed  the  land  as  forfeited, 
and  it  was  so  entered;  The  county  auditor,  until  the  state 
auditor  directed  the  land  to  be  sold,  had  no  power  to  sell  to 
Jaggers;  and  until  the  defendant  proved  the  power  to  sell 
emanated  from  this  state  auditor,  the  deed  executed  to  Jaggers 
could  not  be  received  as  prima  facie  evidence  of  title.  24 
Minn.  372.  If  I  am  right  in  this  conclusion,  the  plaintiff  is 
entitled  to  recover. 


Hbbvey  v.  IliiInois  MiDLAin)  Bailway  C!o.  and  others. 
lOireuit  Uowrt,  8.  D.  Illinois.    July  81, 1880.) 

1.  RemovaTi — Bond. — An  irregularity  or  defect  in  tlie  form  of  a  removal 

bond  will  be  deemed  waived  after  tiie  expiration  of  18  months,  wliere 
the  cause  was  removed  with  tUe  consent  of  all  parties. 

2.  Bahb — CrnzENSHiF. — An  objection  to  the  removal,  founded  upon  the 

(dtizenahip  of  one  of  the  parties  to  the  suit,  will  not  be  favored  after 
the  expiration' of  18  months. 

3.  Sake — LncrrATioN — Etcdenoe.— It  should  afSrmativety  appear,  under 

the  circumstances  of  this  case,  that  the  cause  might  have  been  tried 
at  a  term  before  that  at  which  the  application  for  removal  was  made. 

Motion  to  Bemand. 

Bishop  <£  McKinley,  for  complainant. 

Crew  d  Ewing,  for  bondholders  and  receiver. 

Dbumhoih),  C.  J.  The  original  bill  was  filed  in  the  Edgar 
county  circuit  court  on  the  eleventh  day  of  September,  1875. 
The  parties  were  a  stockholder  and  judgment  creditors  of  the 
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varioaB  corporations  from  which  the  Midland  Bailway  Com- 
pany was  formed.  At  the  time  the  bill  was  filed  a  receiver 
was  appointed,  clothed  with  the  asual  powers  conferred  upon 
such  an  officer.  Afterwards,  the  bill  was  amended  by  mak- 
ing other  persons  parties  plaintiff  as  judgment  and  general 
creditors  of  the  companies, out  of  which  the  Midland  Bailway 
was  formed,  those  companies  being  the  Paris  &  Decatur  Bail- 
road  Company,  Paris  &  Terre  Haute  Bailroad  Company,  and 
the  Peoria,  Atlanta  &  Decatur  Bailroad  Company.  Warring 
Brothers  &  Co.,  who  were  made  parties  by  the  amended  bill, 
were  owners  of  stock  and  bonds.  Afterwards,  Grant  &  Brother 
were  made  parties  defendant  by  order  of  the  court,  and  an- 
swered the  bill;  and  subsequently,  James  F.  Secor,  being  the 
trustee  of  the  Peoria,  Atlanta  &  Decatur  Bailroad  Company 
mortgage,  given  to  secure  bonds  issued  by  that  company,  and 
the  Paris,  Atlanta  &  Decatur  Bailroad  Company,  and  the 
Paris  &  Terre  Haute  Bailroad  Company,  were  made  parties 
defendant.  At  the  March  term,  1877,  the  Illinois  Midland 
Bailway  Company,  defendant,  filed  an  answer  to  the  bill. 
Afterwards,  the  answer  of  the  Paris  &  Terre  Haute  Bailroad 
Company  and  Paris  &  Decatur  Bailroad  Company  was  filed ; 
and  at  the  September  term,  1877,  the  Union  Trust  Company 
was  made,  on  its  own  motion,  a  party  defendant.  In  its 
petition  the  Union  Trust  Company  set  out  the  particular  cir- 
cumstances connected  with  its  relations  to  the  property,  and 
the  issuance  of  bonds  by  the  different  companies,  and  the 
formation  of  the  Midland  Company  out  of  the  others,  and 
declared  that  it  was  the  real  party  in  interest  as  against  the 
complainants.-    The  various  trust  deeds  were  set  out. 

There  seems  to  be  a  question  whether  or  not  there  was  an 
order  made  by  the  state  court  dismissing  the  bill  and  amended 
bill,  as  to  some  of  the  parties  who  are  citizens  of  foreign 
countries.  Mr.  Crea  files  an  af&davit,  alleging  that  there  was 
not  only  a  motion  made  directing  their  dismissal,  but  that  it 
was  granted  by  the  court ;  and  in  the  transcript  which  is  filed 
in  this  court  there  seem  to  be  some  leaves  missing,  which 
apparently  corroborates  the  statement  of  Mr.  Crea.  The 
written  motion  appears  in  the  record.    The  court  and  all  the 
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parties  to  the  litigation  seem  to  have  acted  on  the  aesiuaption 
that  the  bill  was  dismissed  as  to  foreign  citizens  and  subjects. 
Varioas  other  orders  •were  made  by  the  state  court,  (which, 
however,  it  is  not  necessary  particularly  to  refer  to,)  allowing 
different  parties  to  come  in  who  are  creditors  of  the  Illinois 
Uidland  EaUway  Company,  or  of  the  other  companies. 

On  April  6,  1878,  the  Union  Trust  Company  filed  a  peti- 
tion for  the  removal  of  the  cause  to  the  federal  court,  alleg- 
ing it  was  the  real  party  in  interest  as  against  the  general 
creditors  of  the  company,  and  that  there  was  a  controversy 
between  citizens  of  different  states  which  could  be  wholly 
determined  as  between  them. 

The  petition  alleged  that  the  various  parties  before  men- 
iioned,  who  had  been  made  complainants  by  the  several 
amended  bills,  and  who  were  Htizena  of  other  countries,  had 
been  di»mi$ted  from  the  suit.  The  state  court,  on  the  same 
day,  (April  6,  1878,)  made  an  (^der  removing  the  cause  to 
this  court.  The  order  recites  that  the  court  finds  the  allega- 
tions in  the  petition  praying  for  a  removal  to  be  true,  and 
that  the  petitioner  was  entitled  to  remove  the  cause  under 
the  act  of  congress ;  and  recites,  further,  that  all  parties  to 
the  cause  were  willing  and  consented,  having  appeared  in 
court  for  that  purpose,  to  the  prayer  of  the  petition  for  the 
removal  of  the  cause;  and  also  recites  that  the  petitioner 
presented  a  bond,  as  required  by  the  act  of  congress,  which 
vas  approved  by  the  court.  The  cause  was  accordingly,  upon 
this  petition,  by  order  of  the  court,  removed  to  the  federal 
court  at  that  time,  and  that  court,  without  objection,  took 
jorisdiction  of  the  cause,  and  another  receiver  was  appointed 
by  the  federal  court,  different  from  the  one  who  had  been 
appointed  by  the  state  court,  and  he  acted  under  the  orders 
cf  the  federal  court ;  and  indeed  it  may  be  said  that  the  cir- 
colt  eoort  of  the  United  States  appeared  to  have  entire  juris- 
diction and  control  of  the  cause,  and  the  receiver  operated 
the  road  under  its  direction  from  the  time  that  it  was  re- 
moved, and  has  been  doing  so  up  to  the  present  time. 

Of  course,  under  these  circumstances,  even  if  it  were  ad- 
outted  that  the  bond  is  irregular,  or  objectionable  in  form,  it 
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is  too  late  to  make  that  objection.  Sach  an  irregularity,  or 
defect,  can  undoubtedly  be  waived  by  the  action  of  the  par- 
ties ;  and  after  all  parties  agreed,  as  they  did  at  the  time,  to 
the  removal  of  the  cause,  and  left  the  federal  court  in  juris- 
diction of  the  case,  without  objection,  till  the  motion  which  is 
now  the  subject  of  consideration,  to  remand  the  cause  to  the 
state  court,  was  made  on  October  28,  1879,  the  objection  to 
the  form  of  the  bond  comes  too  late. 

It  ought  to  be  stated  that  there  are  allegations  made  by 
the  different  railroad  companies  that  the  property  covered 
by  the  various  mortgages  is  entirely  inadequate  to  pay  the 
mortgage  debts,  and  that  none  of  the  companies  have  any 
real  interest  in  the  controversy,  each  one  admitting  that  the 
burdens  upon  the  property  are  far  beyond  its  real  value.  It 
would  seem,  therefore,  to  be  a  controversy  between  the  bond- 
holders or  trustees  of  the  various  mortgages  and  the  other 
creditors  of  the  respective  companies,  and  if  in  that  contro- 
versy there  are  arrayed  citizens  of  the  United  States  on  one 
side,  and  citizens  of  the  United  States  on  the  other,  the 
former  being  citizens  of  different  states  from  the  latter,  then 
it  would  seem  that  the  court  ought  to  take  jurisdiction  of  the 
cause.  Mr.  Secor,  the  trustee,  as  well  as  the  Union  Trust 
Company,  asks  for  the  removal  of  the  cause  to  the  federal 
court.  Each  of  these  parties  is  a  citizen  of  the  state  of  New 
York ;  the  other  parties  are  all  citizens  of  different  states — 
Illinois,  Indiana,  Missouri,  and  perhaps  other  states.  There 
seems  to  be  an  affidavit,  made  on  October  13, 1879,  long  after 
the  cause  was  removed,  of  Swan  Swanson,  in  which  he  states 
that  on  the  sixth  of  April,  1878,  when  the  application  was 
made  to  the  state  court  for  removal,  he  was  not  a  citizen  of 
the  United  States,  but  was  at  that  time  a  citizen  and  subject 
of  Sweden.  The  petition  in  the  state  court  praying  for  re- 
moval mentions  the  name  of  Swan  Swanson  as  a  citizen  of 
Illinois,  among  others  named  as  creditors  of  the  various  rail- 
road companies,  and  in  one  of  the  amendments  to  the  bill 
which  was  filed  he  is  named,  among  others,  as  a  judgment 
or  general  creditor  of  the  companies,  and  his  debt  stated  to 
be  $216.75.     This  is  all  we  know  of  the  character  of  his  debt. 
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and  bis  dtizenship  is  not  stated  until  October  18,  1879,  and 
the  affidavit  in  which  that  statement  is  made  was  not  filed 
until  Jane  25,  1880.    • 

Under  the  circumstances  this  can  hardly  be  considered 
sufficient  to  deprive  the  court  of  jurisdiction  of  the  case,  after 
the  lapse  of  so  much  time,  and  after  the  court  has,  for  so 
long  a  time,  taken  and  exercised  control  of  the  case,  and  after 
the  railroad  has  been  operated  under  the  authority  of  the 
court.  If  Swanson.  is  a  creditor  of  the  Mi^and  road,  or  any 
one  of  the  railroad  companies,  as  a  holder  of  bonds  or  coupons, 
which  are  represented  by  the  trustees,  respectively^  then  there 
is  no  controversy  between  Secor  and  the  Union  Trust,  Com- 
pany and  him,  and  indeed  the  whole  subject  connected  with 
his  interest  in  the  property  is  so  vague  and  indefinite  in 
detail,  and  coming  in  at  so  late  a  day,  that  any  objection 
founded  on  his  citizenship  cannot  be  favored  by  the  court. 

The  objection  which  is  taken,  that  the  application  was  not 
made  in  time,  viz.,  at  the  first  term  of  the  state  court  at 
which  the  cause  might  have  been  tried,  can  hardly  be  con- 
sidered founded  on  facts  which  appear  in^tbe  record.  Under 
the  circumstances  in  this  case,  it  should  affirmatively  appear 
that  the  cause  might  have  been  tried  at  a  term  before  that  at 
which  the  application  was  made. 

KoTB. — See  Van  Allen  v.  Atchison,  Colorado  <t  Paeifie  BaUroad  Co.,  anX», 
645. 


Uatnabd  V.  Pawling  and  others.* 
{pircuit  Court,  If.  D.  New  York.    July  2, 1880,) 

1  PATE!»T — OOMBINATIOK  OF  PARTS — COMPLETION    OF  COMBTNATIOK    BY 

BxapoinJBNT  Aftbr  the  Filoto  of  the  Bill.— Complainant  filed  a 
bill  for  infringement  of  a  patent  for  a  combination.  Before  the  filing 
of  the  bill,  respondents  had  contracted  to  erect,  and  did  erect,  a  machine 
containing  all  the  parts  of  the  combination  but  one.  A-fter  the  filing 
of  the  bill  this  latter  part  was  added.  Edd,  it  appearing  that  .this 
part  was  not  a  necessary  incident  to  the  machine,  and  that  its  use 
was  not  contemplated  at  the  time  of  the  oonstractionof  the  machine, 
that  the  bill  most  be  dismissed. 

tltepoTted  by  Fra^k  P.  Prltchud,  Ekq.,  of  the  Philadelphia  bar. 
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Bill  for  infringement  of  a  patent  for  an  apparatus  for 
hydrating  gas. 

The  claim  was  for  a  combination  of  several  elements,  one 
of  which  was  a  water-sealing  or  trapping  device.  It  was 
shown  that  respondents  had  contracted  to  construct  an  ap- 
paratus which  contained  all  the  elements  of  the  combination 
except  the  water-sealing  device;  and  that  they  did  construct 
such  apparatus,  and  delivered  it  to  the  purchasers  before  the 
filing  of  the  bill.  A  short  time  after  the  filing  of  the  bill, 
respondents  added  to  the  apparatus  a  water-sealing  device. 
It  appeared,  however,  that  this  device  was  not  absolutely 
necessary  to  the  working  of  the  machine,  and  that  it  was  not 
put  up  under  any  previous  understanding  with  the  pur- 
chasers. 

Joseph  C.  FraUy,  for  complainant. 

Edward  S.  Jenney,  for  respondents. 

Blatohpord,  C.  J.  I  cannot  hold  that  the  plaintiff  has  estab- 
lished that  any  infringement  of  his  patent  by  the  defendants, 
or  any  of  them,  took  place  before  this  suit  was  commenced. 
The  Hydrating  case,  or  condenser,  made  and  delivered  by 
Jones  and  H.  H.  Pawling  to  the  Waterford  mill,  after  the 
plaintiff's  patent  was  granted,  and  before  this  suit  was  com- 
menced, had  at  that  time  no  arrangement  for  water  stealing, 
nor  does  it  appear,  nor  can  it  be  inferred,  that  they  there 
intended  that  it  should  afterwards  have  applied  to  it  any  ar- 
rangement for  water  sealing.  The  plaintiff's  patent  was 
issued  January  30,  1877.  This  bill  was  filed  February  21, 
1877.  Only  one  of  the  two  patents  granted  to  the  defend- 
ant Jones  was  applied  for  before  the  plaintiff's  patent  was 
issued,  or  before  this  suit  was  brought.  That  patent.  No. 
185,640,  was  applied  for  December  14,  1876.  That  pat- 
ent showed  a  water-sealing  device.  Jones'  second  patent, 
No.  188,801,  was  applied  for  March  12,  1877.  As  issued, 
it  shows  a  water-sealing  device,  but  such  device  was  not  in- 
vented by  Jones  until  after  this  suit  was  brought.  There 
is  no  evidence  that  it  was  intended,  when  the  apparatus 
was  sent  to  the  Waterford  mill,  that  it  should  have  the 
water-sealing  device  shown  in  patent  No.  185,640,  or  any 
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water-sealing  device.  Of  course,  it  could  not  then  have  been 
intended  that  it  should  have  the  yet  uniurented  vater-sealing 
device  of  patent  No.  188,801.  The  water-sealing  device  after- 
vards  pat  upon  the  apparatus  was  not  the  water- sealing 
device  of  either.  No.  186,640  or  No.  188,801.  A  water-seal- 
ing device  is  an  essential  part  of  the  plaintiff's  first  claim, 
TJiich  is  the  only  claim  alleged  to  have  been  infringed. 

It  is  shown  that  nothing  was  done  towards  putting  any 
water-sealing  device  into  the  apparatus  before  this  suit  was 
brought;  that  there  was  no  prior  agreement  or  understand- 
ing  that  the  machine  should  be  put  up  with  a  water-sealed 
communication,  or  with  the  particular  construction  of  dis- 
charge pipes  which  were  afterwards  applied  to  the  machine; 
and  that  it  was  not  absolutely  necessary  that  the  discharge 
pipe  should  be  so  constructed  as  to  be  water  sealed.  I  do 
not  think  the  case  is  brought  within  the  class  of  cases  where 
the  seller  of  parts  of  a  patented  combination  is  liable  for  in- 
fringement if  there  be  a  concert  of  action,  proved  or  legally 
inferable,  between  him  and  others  who  supply  other  parts 
necessary  to  the  complete  combination.  It  is  not  shown  that 
the  defendants  intended  to  water  seal  the  apparatus,  or  that 
it  should  be  water  sealed.  This  might  have  been  shown,  as 
a  fact,  but  it  was  not  shown.  It  appears  that  the  apparatus, 
after  being  water  sealed  after  this  suit  was  brought,  was  sub- 
sequently altered  so  as  to  be  used  without  a  water  seal. 
Hence  the  use  of  a  water  seal  was  not  a  necessary  incidenti-to 
the  apparatus,  so  as  to  lead  to  the  conclusion  that  the  con< 
fitmction  and  sale  of  the  machine  necessarily  involved  the 
use  of  a  water  seaL  This  case,  therefore,  does  not  fall  within 
the  principle  of  Wallace  v.  Holmes,  9  Blatchf.  65,  and  TurreU 
T.  Spaeth,  8  0.  G.  986. 

The  result  is  that  the  bill  must  be  dismissed. 
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Nbw  V.  Lavbencb. 

{Cireuit  Court,  E.  D.  New  York.    September  16,  1880.) 

1.  Rb-ibsubd  PatekI?,  No.  7,920,  for  (tn  improvement  in  conBtmctinic 
water-proof  cellars,  cisterns,  etc.,  held  void  for  want  of  novelty. 

Erattu$  New,  for  complainant. 

E.  H.  Brown,  for  defendant. 

Benedict,  D.  J.  This  action  is  brought  for  an  injunction, 
and  to  recover  damages  for  the  infringement  by  the  defend- 
ant of  a  patent  for  an  improvement  in  constructing  water- 
proof cellars,  cisterns,  etc.,  re-issued  to  the  plaintiff  October 
23,  1871,  and  numbered  7,980, 

Among  other  defences  is  that  of  want  of  novelty,  and  one 
of  the  questions  presented  under  this  defence  is  whether  the 
plaintiff's  patent  is  anticipated  by  a  certain  cistern  made  by 
W.  H.  Bankin,  at  Wilkesbarre,  Pensylvania,  in  1866,  some 
fire  or  six  years  before  the  date  of  the  plaintiff's  patent. 

On  the  part  of  the  plaintiff  the  contention  is  that  the  cis- 
tern built  by  Itankin  does  not  anticipate  the  patent  sued  on, 
because,  as  it  is  said,  "it  was  not  a  cellar;  it  was  a  cistern. 
It  was  a  contrivance  not  to  keep  water  out,  but  to  hold  water 
in," 

As  my  conclusion  upon  this  question  is  decisive  of  the 
case,  I  confine  my  observations  to  these  features  of  the  case, 
ailQ  proceed  to  call  attention  to  the  language  of  the  patent 
sued  on,  for  the  purpose  of  showing  its  scope.  The  speoifl- 
cations  of  the  patent  first  state  that  "the  invention  relates 
to  a  new  and  useful  improvement  in  the  construction  of  san- 
itary and  water-proof  cellars,  cisterns,  vaults,  reservoirs,  and 
all  under-ground  apartments,  for  whatever  purpose,"  whereby 
the  bottom  and  walls  of  such  cellars  and  other  places,  above 
mentioned,  are  kept  in  a  sanitary  condition,  and  are  made  per- 
fectly impervious  to  water.  This  statement  of  the  subject- 
matter  of  the  patent,  it  will  be  at  once  observed,  referring  as 
it  does  to  cisterns  and  reservoirs  by  name,  covers  not  only 
structures  intended  to  keep  water  out  of  und«r-ground  apart- 
ments, but  also  structures  intended  to  contain  water. 
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The  speoifioationa  next  deaoribe  the  invention  as  follows  s 
The  invention  oonsiBts  in  the  use  of  successive  layers  of 
roofing  felt,  asphaltic  roofing  cement,  associated  with  a  layer 
of  concrete  or  hydraulic  cement,  combined  with  gravel  or 
other  layers  of  equivalent  material,  applied  as  hereinafter 
more  folly  described. 

This  description  would  seem  intended  to  convey  the  idea 
that  a  layer  of  concrete  or  hydraulic  cement,  combined  with 
gravel,  was  one  of  the  essential  features  of  the  invention. 
Bat  this  idea  is  dispelled  by  a  subsequent  statement  that  the 
employment  of  a  layer  of  concrete  is  in  all  cases  optional. 
It  would  seem,  too,  from  this  description,  that  the  protecting 
wall  or  bulwark  of  mason  work  or  other  material  suitable  to 
aid  in  resisting  water  pressure,  which  is  subsequently  men- 
tioned, was  not  part  of  the  invention.  But  the  subsequent 
portions  of  the  specifications  clearly  point  to  such  protecting 
wall  as  an  essential  feature  of  the  invention,  and  these  por- 
tions of  the  specifications  may  be  considered  as  referred  to  by 
the  words  "applied  as  hereinafter  more  fully  described,"  and 
in  the  description  of  the  invention,  and  so  intended  to  form 
part  of  that  description.  The  specifications,  after  having  thus 
described  the  invention,  refer  to  an  accompanying  drawing 
of  a  cellar,  and  give  a  description  of  the  method  of  construct* 
ing,  first,  the  bottom,  and  then  the  walls  of  a  cellar,  accord- 
ing to  the  plaintiff's  process ;  but  pains  are  taken  to  have  it 
understood  that  the  scope  of  the  patent  is  not  limited  to  the 
eonstraction  of  cellars,  for  the  description  of  a  cellar,  which 
is  given  by  way  of  illustration,  is  prefaced  by  the  statement : 
"My  invention  is  not  limited  to  the  particular  combination  of 
the  materials  heretofore  mentioned  and  used,  as  hereinafter 
Bet  forth;"  and  is  followed  by  the  statement:  "As  already 
stated,  I  do  not  limit  myself  to  the  particular  combination, 
and  the  applieation  of  such  materials  as  hereinafter  de> 
seribed.  The  especial  and  most  useful  feature  in  my  inven- 
tion is  the  use  of  the  layer  of  roofing  felt  and  the  layers  of 
uphaltio  or  roofing  cement." 

The  claim  is  in  the  following  language:  "In  sanitary 
water-proof  cellars,  cisterns,  vaults,  reservoirs,  ^nd  similar 
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under-ground  receptacles,  formed  with  a  solid  or  suitable 
foundation  of  layers  of  roofing-felt  and  of  asphaltio  or  roof* 
ing  cement,  substantially  as  I  have  above  described,  with  a 
layer  of  concrete,  cement,  stone,  or  other  suitable  material,  for 
the  protection  of  the  roofing  felt  and  asphaltio  roofing  cement, 
and  to  aii  in  resisting  water  pressure  or  noxious  gases,  where 
the  same  exist,  substantially  as  for  the  purpose  above  set 
forth." 

This  claim  also,  plainly  enough,  is  not  confined  to  struct- 
ures intended  to  resist  water  pressure  from  without,  but  is 
sufficiently  broad  to  cover  a  cistern  intended  simply  to  con- 
tain water,  whode  bottom  and  sides  are  constructed  in  the 
manner  described  in  the  patent. 

In  the  absence  of  any  language  pointing  to  a  different  con- 
clusion, these  provisions  of  the  patent  itself  compel  the  con- 
clusion that  the  patent  cannot  be  understood  to  be  confined 
to  structures  intended  to  resist  water  pressure  from  without, 
but  that,  on  the  contrary,  it  was  framed  with  care,  so  as  to  cover 
and  secure  to  the  patentee  the  exclusive  right  to  construct 
both  cisterns  and  cellars,  by  making  the  bottom  and  sides 
of  layers  of  roofing  felt,  protected  by  a  layer  of  masonry,  or 
other  material  sufficient  to  withstand  water  pressure,  within 
or  without,  as  the  case  may  be.  This  understAnding  of  the 
patent  is  borne  out  by  language  in  the  original  patent,  omit- 
ted in  the  re-issue,  where  it  is  said :  "By  this  mode  of  con- 
struction, cellars,  etc.,  beneath  tide-water,  as  well  as  in  other 
localities,  may  be  made  water-tight,  as  well  as  cisterns  and 
reservoirs." 

The  construction  I  have  thus  given  to  the  plaintiff's  patent 
is  fatal  to  the  present  action,  for'it  is  proved  and  not  denied 
that  the  cistern  made  by  Bankin,  in  Wilkesbarre,  long  prior 
to  the  plaintiff's  patent,  had  bottom  and  sides  formed  of  lay- 
ers of  roofing  felt  and  roofing  cement,  protected  on  the  in- 
side by  a  lining  of  bricjk-work.  As  to  the  methods  of  con- 
structing this  Wilkesbarre  cistern  there  is  no  dispute,  and 
the  only  answer  that  has  been  made  to  the  fact  is  that  Ban- 
kin  made  a  cistern  intended  to  hold  water  in,  not  a  cellar 
intended  to  keep  water  out. 
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Bot,  if  I  am  right  in  my  conBtmotion  of  thja  patent,  this  is 
no  answer.  Such  a  cistern,  if  made  since  the  patent,  would 
have  been  a  clear  infringement  on  the  patent  as  I  have  con- 
straed  it.  Having  been  made  prior  to  the  plaintiff's  inven- 
vention,  it  must,  of  coarse,  be  held  to  have  anticipated  it, 
and  compels  a  decision  that  the  patent  is  void  for  want 
of  novelty. 

This  view  of  the  case  renders  it  mmecessay  to  consider  any 
other  of  the  various  questions  presented. 

The  bill  is  dismissed,  with  costs. 


Bjobkquist  v.  Cebtain  Stekl  Bail  Cbop  Ends. 

(Distria  Court,  D.  Maryland.    September  7, 1880.) 

1.  Ckabtbb-Pabtt— >Dx»unitAGB. — A  charter-party  itipalated:  "The 

cargo  to  be  loaded  and  discharged  with  all  quick  dispatch,  as  fast  as 
the  captain  can  receive  and  deliver."  Bdd,  that  the  charterers  were 
liable  for  demurrage  where  the  vessel  was,  fK>m  the  crowded  condition 
of  the  port,  delayed  in  procuring  a  berth. 

In  Admiralty.    Libel  for  Demurrage. 

Brown  dt  Smith,  for  libellants. 

Cowan  d  Cross,  for  respondents. 

MoBBis,  D.  J.  The  Russian  bark  Bacchus,  of  which 
Kbellant  is  master,  was  chartered  to  bring  a  cargo  of  steel 
nil  ends  from  Antwerp  to  Baltimore.  She  arrived  in  the 
port  of  Baltimore  aa  the  fourth  of  December,  1879,  and  was 
ready  to  discharge  on  the  5th.  The  Baltimore  &  Ohio  Bailroad 
Company  was  to  act  on  behalf  of  the  consignees  in  receiving 
the  cargo,  and  notice  was  given  on  the  5th  to  its  foreign  freight 
agent,  who  said  that  he  already  had  information  that  the 
vessel  had  arrived,  and  had  notified  the  holders  of  the  bill  of 
lading.  The  railroad  agent  referred  the  master  to  the  com- 
pany's wharfinger,  who  said  there  would  be  some  delay,  but 
that  he  would  do  the  best  he  could,  and  would  send  a  tug  for 
the  bark  as  soon  as  the  berth  for  her  was  ready.    The  impoi- 
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tation  of  iron  had  then  recently  very  exceptionally  increased 
in  the  port  of  Baltimore,-  and  there  was  each  an  'unusual  num- 
ber of  Tessels  arriving  to  be  discharged  at  the  railroad 
wharves  that  berths  could  not  at  once  be  provided  for  them. 

The  railroad  comptmy  promptly  leased  additional  wharves 
and  laid  down  tracks  upon  them,  but  could  not  give  the  Bac- 
ohus  a  berth  until  the  ninth  of  December,  and  did  not  com* 
mence  receiving  the  cargo  until  the  afternoon  of  the  10th. 
The  lifcellant  frequently,  from  the  first  day  of  the  detention, 
notified  the  consignees,  protesting  against  the  delay,  an^  now 
claims  in  this  libel  demurrage  for  four  days.  The  charter- 
party  under  which  this  cargo  was  shipped  appears  to  have 
been  prepared  with  unusual  care.  The  parties  would  seem 
to  have  well  understood  the  contingencies  which  might  arise, 
and  to  have  endeavored  to  provide  against  many  of  the  dis- 
putes which  do  arise  when  such  contracts  axe  carelessly 
entered  into.  The  stipulations  with  regard  to  discharging 
the  cai^o  are  as  follows:  "The  cargo  to  be  loaded  and  dis- 
charged with  aU  quick  dispatch,  as  fast  as  the  captain  can  re- 
ceive and  deliver.  If  the  berth  at  the  railway  pier  at  Baltimore 
is  obtainable  on  vessel's  arriving,  the  captain  has  no  objection 
to  discharge  there — the  freighter  to  have  the  option  of  keep- 
ing said  ship  10  days  on  demurrage,  over  and  above  the  said 
lay  days,  at  ^616  per  day." 

This  makes  a  very  different  case  from  one  in  which  the 
charter-party  is  silent  as  to  the  discharging  of  the  vessel,  or 
only  provides  for  usual  or  customary  dispatch.  The  charter-" 
ers  expressly  agreed  that  the  vessel  should  have  quick  dis- 
patch in  discharging,  and  that  they  would  receive  the  cargo 
as  fast  as  the  master  could  deliver  it.  They  took  opon  them- 
selves the  risk  of  being  able  without  delay  to  provide  a  suit- 
able berth,  and  they  cannot  excuse  themselves  by  showing 
that  they  have  used  reasonable  diligence  and  have  discharged 
the  vessel  within  a  reasonable  time,  considering  the  crowded 
condition  of  the  port.  They  made  a  definite  and  express 
contract,  and  they  must  show  that  they  have  comj^lied  with  it. 

The  reepondents  have  endeavored  to  show  that  even  admit- 
ting thd  delay  of  four  days  in  giving  the  vessel  a  berth,  that 
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nproyed  and  peculiar  facilities  of  tlie  railroad  for  dis> 
[ing  iron  into  bonded  cars,  by  which  the  delay  of  weigh> 
in  smaller  quantities  by  custom-hoase  officers  is  obviated, 
made  np  the  fonr  days,  considering  how  long  it  would 
ibly  hare  taken  to  hare  discharged  the  cargo  at  an  ordi- 
dock.  As  to  the  facts  on  which  this  defence  is  based,  I  am 
itirely  satisfied;  and,  even  if  I  were,  I  doubt  if  it  could  be 
irly  maintained  without  showing  some  consent  by  the 
)r  to  wait,  in  order  to  obtain  the  adrantage  of  the  im- 
d  facilities.  No  such  consent  .is  claimed.  On  the  oon< 
,  it  appears  that  the  master'  from  the  first,  and  almost 
day  to  day,  protested  against  the  delay  and  ui^ed  his 
to  be  at  once  discharged.  He  was  entitled  to  have  the 
baken  away  as  fast  aa  he  cohld  deliver  it,  and  the  fact 
ihe  consignees  did  fully  comply  with  the  contract  as  soon 
jy  gave  him  a  berth,  is  no  justification  of  the  delay  in 
ring  one. 

renounce  in  favor  of  the  libellants  for  four  days'  demur- 
at  the  rate  of  £15  sterling  per  day. 


O'Hare  v.  The  Steam-Too  Brilliant. 
(PMria  Court,  E.  D.  New  York.    July  16, 1880.) 

3LI0BNCE — CANAIi-BOAT  m   TOW  OF  TuG MKABUItB  OF   DAXAOlOi. 

canal-boat,  while  in  the  tow  of  a  tug,  was  negligently  run  upon  a 
nken  wreck,  without  any  fault  upon  the  part  of  the  canal-boat. 
Ad,  that  the  liability  of  the  tug  was  limited  to  the  coat  of  pumping 
e  canal-boat  from  the  time  of  the  accident  till  she  was  taken  to  the 
y  dock,  the  value  of  any  personal  property  on  board  the  boat,  and 
longing  to  the  libellant,  that  was  destroyed  by  the  accident,  and 
murrage  for  the  boat  from  the  time  of  the  accident  till  the  time  she 
a  Let  oS  the  ways,  after  being  repaired,  at  the  rate  of  four  dollars  a 

J' 

O.  Campbell,  for  O'Hare. 

ebe,  Wilcox  d  Hohhs,  for  the  steam-tug  Brilliant. 
NEDicT,  D.  J.    After  examining  the  evidence  in  this  case 
re  arrived  at  the  following  conclusions:    The  tug  Bril- 
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lidnt  took  the  oanal-boat  Stany  Flag  to  tow  her  np  Newtown 
oreek,  on  the  East  river,  and  while, towing  her  up  the  creek 
ran  her  upon  a  sunken  wreck.  The  tug  had  the  canal-boat 
along-side,  and  it  is  impossible,  therefore,  to  attribute  the  ac- 
cident to  any  negligence  on  the  part  of  the  oanal-boat.  The 
existence  and  locality  of  the  sunken  wreck  were  known  to 
those  navigating  the  tug,  and  with  care  the  canal-boat  could 
have  been  taken,  past  the  wreck  in  safety.  The  striking  of 
the  canal-boat  ui)on  the  wreck  must,  therefore,  be  attributed 
to  a  want  of  care  on  the  .part  of  the  tug,  and  the  defendants, 
her  owners,  are  responsible  to  the  libellant  for  the  necessary 
damage  resulting  therefrom. 

After  the  accident  the  canal-boat  was  pumped  out  by  her 
owner,  and  delivered  to  the  defendants  for  the  purpose  of 
being  repaired  by  them.  All  the  repairs  necessary  to  be  done 
to  the  canal-boat,  to  make  good  the  damage  caused  by  striking 
the  wreck,  were  thereafter  done  at  the  expense  of  the  defend- 
ants, and  the  same  paid  for  by  them.  The  claim  of  the  libel- 
lant that  his  boat,  while  being  raised  by  the  defendants  for 
the  purpose  of  being  repaired,  received  additional  serious  in- 
juries, which  the  defendants  did  not  repair,  is  not  sustained 
by  the  weight  of  the  evidence.  No  damage  sustained  by  the 
boat  after  she  was  repaired  and  sent  off  the  ways  by  the  de- 
fendants can  be  charged  against  them ;  and  their  liability  in 
this  action  is  limited  to.  the  cost  of  pumping  the  canal-boat 
from  the  time  of  the  accident  till  she  was  taken  to  the  dry 
dock,  the  value  of  any  personal  property  on  board  the  boat, 
and  belonging  to  the  libellant,  that  was  destroyed  by  the  acci- 
dent, and  demurrage  for  the  boat  from  the  time  of  the  acci- 
dent till  the  time  she  was  let  off  the  ways,  after  being  repaired, 
at  the  rate  of  four  dollars  a  day.  A  reference  will  be  had  to 
ascertain  these  several  amounts. 

No  costs  will  be  allowed  the  libellant,  for  the  reason  that  by 
far  the  largest  portion  of  the  demand  made  in  his  libel  ia 
rejected. 
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Wkstsbs  Uhioh  Tjelbobaph  Co.  v.  Union  Paoifio  Railway 
Co.  and  others. 

{Oireuit  0»wt,  D.  Kantcu,    October  1, 1880.) 

1. "  Pacific  Railhoas  Acts  "— Obeioatioh  to  CoNsrrRtTOr  Aim  Opbhatb 
A  LiRB  OF  Tsi'BOitAPR.'-Oii  the  face  of  the  acts  of  congress  of  1862 
and  1861,  called  the  "  Pacific  Bailroad  Acts,"  the  obligation  of  the 
Union  Pacific  Kalh-oad  Oompanj  and  its  branches,  to  build  and  oper- 
ate for  the  public  a  telegraph  line  along  Its  right  of  way,  was  an  ob- 
ligation which  they  cannot  abandon. 

2.  Act  of  Sma  2, 18M. — ^By  the  provisions  of  the  fourth  section  of  the 
act  of  July  2, 1864,  entitled  "  An  act  for  increosing  the  facilities  of 
telegraph  communication  between  the  Atlantic  and  Pacific  states, 
and  the  territory  of  Iditho,"  the  Union  Pacific  Railroad  Company  and 
its  branches  were  authorized  to  devolve  the  duty  of  constructing  and 
operating  the  contempUted  line  of  telegraph  upon  the  United  Btates 
Telegiaph  Company,  and  thereby  to  relieve  themselves  from  that 
duty. 

1  Corporation — Recookition  by  CoNeitEas  of  an  Impbrfbct  os  In- 
couFLETE  OReANtZATioN. — If  the  United  States  Telegraph  Company 
was  not  regularly  and  completely  organized  at  the  time  of  the  passage 
of  the  last-named  act,  the  congress  of  the  United  States  could  adopt 
tills  imperfect  or  inchoate  organization;  and,  if  it  was  the  purposc'of 
eopgress  to  do  so,  confer  upon  it  all  the  powers  specified  in  said  act. 

i,  Ikjpsction — Motion  to  Dissolve.— Without  finally  deciding,  upon 
this  hearing,  whether  the  power  to  make  the  contract  in  question 
can  be  derived  from  the  act  of  July  2, 1864,  it  is  hM,  in  view  of  the 
vast  interest*  involved,  and  the  serious  consequences  to  follow  a  dis- 
solution of  the  injunction,  that  for  the  purposes  of  this  motion  there 
is  sufficient  evidence  of  such  authority  under  that  act. 

i.  A.CCBFTANCK  OF  PACIFIC  Railboad  Aots  Br  Btatb  Corporations. — 
State  corporations  accepting  the  provisions  of  the  Pacific  Itailroaa 
acts  are  subject  to  all  the  provisions  thereof.  Following  the  Sink- 
ing Fund  Catet,  (99  U.  8.  700.) 

I  CosTRACT — DiBBCTORs— Personal  Bbnepit  or  Advantaoe  ^ecorbd 
To  Officers  of  Corporation  Conthacting.— As  a  general  proposi- 
tion, where  one  of  a  body  of  individuals  jointly  interested  in  a  matter 
consents  to  take  a  special  advantage  to  himself,  and  receives  a  special 
comideratiott  for  using  his  eSorts  to  procure  an  agreement  of  the 
vliole  for  the  benefit  of  a  third  party,  if  such  receipt  of  special 
advantage,  whether  of  money  or  property,  be  kept  secret  from  his 
copartners,  or  joint  stockholders,  or  those  interested,  and  they  act 
opon  the  t>elief  that  he  is  governed  by  no  other  interest  than  that 
which  is  common  to  them  all,  the  contract  is  void.  But  there  are 
tircnmstaaces  in  connection  with  the  contract  In  question  in  thb  case 
T.3,no.l3— 46 
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wlitcli  maj  cr  may  not  take  it  ont  of  this  principla  There  was,  for 
example,  no  attempt  at  concealment;  the  beaeflts  secured  did  not 
flow  to  the  individual,  but  to  the  oflSce;  and  there  Is  no  evidence  that 
it  amounted,  in  point  of  fact,  to  a  pecuniary  sum  whose  influence 
would  be  at  all  appreciable. 

7.  QnESTioNB  OF  Doubt  Pobtponbd  Unitl  Fikaii  HsAiuNa. — A.  contract 
will  not  be  set  aside  on  preliminary  hearing  on  the  ground  of  its 
r     invalidity,  except  in  a  clear  case ;  and  since  the  objections  to  the  con- 
tract in  question  may  be  removed  on  final  bearing,  they  will  not,  at 
present,  be  regarded  as  fatal  to  it. 

In  Equity.     Motion  to  Dissolve  Injanction. 

0.  P.  Beckwith  and  N.  WiUiams,  for  plaintiff. 

Wager  Swayne,  John  T.  DiUon,  J.  P.  Usher,  and  Everest  dt 
Waggener,  for  defendants. 

MiiiLEB,  G.  J.  .The  Eniit  in  this  case  was  bronght  by  the 
Western  Union  Telegraph  Company  in  one  of  the  state  courts 
of  Kansas,  and,  on  application  to  a  probate  judge  of  the 
proper  county,  an  injunction  was  allowed,  which  it  is  the  pur- 
pose  of  the  present  motion  to  dissolve.  The  laws  of  Kansas 
make  the  indorsement  of  the  county  judge,  on  the  petition, 
that  an  injunction  is  allowed,  to  have  the  same  effect  as  in 
the  courts  of  the  United  States,  in  equity  proceedings,  is 
allowed  to  a  writ  of  injunction  regularly  issued  under  the  seal 
of  the  court. 

The  county  judge  made  such  an  indorsement,  allowing  the 
injunction  as  prayed  for  by  tjae  bill.  The  prayer  of  the  bill 
was  in  substance  to  restrain  the  Union  Pacific  Bailway  Com- 
pany, the  Kansas  Pacific  Bailroad  Company,  and  the  Amer- 
i6an  Union  Telegraph  Company  from  interfering  in  any 
manner  with  the  telegraph  wires  and  other  appurtenant  appa- 
ratus of  the  Western  Union  Telegraph  Company.  The  allega- 
tion on  which  the  allowance  was  made,  was  to  the  effect  that 
the  defendants  were  about  to  sever  the  connection  between 
the  wires  of  the  Western  Union  Telegraph  Company  and  its 
batteries,  so  that  they  could  not  be  worked  by  the  telegraph 
company,  and  to  connect  those  wires  with  the  batteries  of  the 
American  Union  Telegraph  Company  and  with  batteries  of 
the  Union  Pacific  Railroad  Company,  and  thus  destroy  the 
utility  of  those  wires  for  the  purposes  of  the  Western  Union 
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1  Company,  which  wonld  be  thereby  excluded  from 

them  for  500  or  600  miles,  along  which  they  now 
i  use.  There  is  no  denial  on  the  part  of  either  of 
lants  that  they  bad  such  purpose,  and  it  is  a  part 
le  shown  by  the  record,  that  after  the  granting  of 
lotion  by  the  probate  jndge  these  parties  did  sever 
as  threatened,  and  did  connect  them  or  attempt  to 
lem  with  the  Americ,an  Union  Telegraph  Gompai^. 
ation  was  made  to  the  probate  judge   after  the  ' 

of  this  order  to  dissolve  the  injunction.  This 
ised,  the  case  was  removed  into  the  circuit  court  of 

d  States  for  the  district  of  Kansas,  and  there  an  .I'.IZ, 

n  was  made  to  Jndge  Foster  to  dissolve  the  injuno-  :*":?" 

h  was  overruled  by  him.     A  similar  application  was  ^  - -•"  ■ 

be  circuit  court  in  session  before  Judges  McOrary  ^  T.\^^ 

r;  and  in  that  case,  while  the  presiding  judge  held 
i   were   certain   inherent   defects  in  the  contract  ^'.l^ 

the  Kansas  Pacific   Bailroad  Ciompany  and  the  |       f" 

[Jnion  Telegraph  Company,  under  which  the  latter 
I  wires  and  was  operating  them,  which  would  prob- 
orize  a  dissolution  of  the  injunction,  he  declined  to  ^^^^H        |r 

at  the  time,  in  order  to  give  the  plaintiff  an  oppor-  ^^^^1        l 

amended  bill,  to  make  a  case  which  would  remove 
3ot8.  The  plaintiffs  accordingly  filed  an  amended 
emnrrer  to  the  amended  bill  was  overruled  by  Jndge 
it  chambers,  whereupon  defendants  answered;  and 
mended  bill  and  answer,  and  the  original  papers, 
application  was  made  before  Judge  McCrary  at 
,  in  Eeokuk,  for  a  dissolution  of  the  injunction,  and 
im  set  down  to  be  heard  before  us  at  this  time,  in 
.  This  application  has  been  heard  before  Judge 
and  myself  on  all  the  original  papers  in  the  case, 
ded  bill  and  answer,  and  a  very  large  number  of 
8  and  affidavits  now  introduced  for  the  first  time, 
reek  of  argument,  and  a  very  careful  consideration 
te,  I  propose  to  give  the  result  of  that  consideration 
isent  opinion. 
16  of  telegraph  which  is  the  subject  of  the  present 
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controversy  extends  from  Kansas  City,  in  Missonri,  to  Den- 
ver City,  in  Colorado;  and  consists  of  three  wires,  the  xeqoi- 
site  poles,  batteries,  and  other  machinery  necessary  to  the 
sncoessfal  working  of  those  wires,  erected  along  the  line  and 
on  the  right  of  way  of  the  Kansas  branch  of  the  Pacific  Bail- 
way  Company.    That  branch  has  become  consolidated  with 
the  ^nion  Pacific  Bailroad  Company,  and  they  are  both 
worked  and  held  as  one  corporation,  under  the  style  of  the 
'  Union  Pacific  Railway  Company.     The  contract  was  made  in 
the  year  1866,  between  the  Kansas  Pacific  Bailway  Company 
on  the  one  part,  and  the  Western  Union  Telegraph  Company 
on  the  other,  under  which  this  telegraph  line  has  been  mainly 
erected  and  operated  since  it  was  erected.    By  that  contract, 
about  the  construction  of  which  the  parties  differ  somewhat, 
there  is  no  disagreement  as  to  the  following  matters :  Poles 
were  to  be  erected  on  ground  embraced  within  the  right  of 
way  of  the  railroad  company.     That  company  was  either  to 
furnish  the  poles  or  pay  the  price  of  them  if  famished  by  the 
Western  Union  Telegraph  Company,  and  to  furnish  one  wire 
or  pay  the  cost  of  that  wire.     The  telegraph  company  was  to 
famish  the  batteries,  and  to  furnish  any  other  wire  beyond 
that  one,  as  it  should  become  necessary,  at  their  own  cost. 
The  erection  of  the  poles,  the  attachment  of  the  wires  to 
them,  and  the  expense  of  placing  the  batteries  in  position, 
connecting  them  with  the  wires,  was  to  be  borne  jointly  and 
equally  by  the  parties.     The  lines  of  these  wires  were  both  to 
be  operated  by  operators  appointed  by  the  railroad  company, 
and  paid  for  jointly.     The  railroad  company  was  to  have  the 
exclusive  control  and  use  of  the  first  wire  put  up.    The  tele- 
graph company  was  to  have  the  exclusive  use  of  the  other 
wires  until,  in  the  opinion  of  the  railroad  company,  the  first 
wire  should  be  insufficient  for  the  demands  of  the  business  of 
the  road ;  in  which  event,  by  a  proper  compensation,  the  rail- 
road company  was  to  have  the  use  of  another  one  of  the  wires 
put  up  by  the  telegraph  company."     It  was  one  of  the  pro- 
visions of  this  contract  that  the  railroad  company  should  not 
send  over  its  wire  any  commercial  messages  or  any  paid 
messages,  or  messages  for  any  other  person  than  for  its  own 
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;  the  purpose  of  which  evideHtly  was  to  leave  the 
right  to  convey  such  messages  to  the  telegraph  com- 
Lnd  it  was  to  enforce  this  olaase  of  the  contract  that 
iction  was  obtained  by  the  Western  Union  Telegraph 
r  in  the  state  court.  And  it  is  to  get  rid  of  this  pro- 
d  permit  the  railroad  company  to  convey  such  mes- 
d  to  unite  the  wires  of  the  telegraph  company  with 
4can  Union  Telegraph  Company,  that  messages  may 
jred,  brought  by  the  American  Union  Telegraph  Gom- 
it  the  wires  of  the  Western  Union  Telegraph  Com- 
Lt  the  present  motion  is  made. 
rst  legal  proposition  involved  in  the  case,  as  pre- 
I  that  the  Kansas  Pacific  Railroad  Company  is  for- 
y  the  acts  of  congress  of  the  United  States  under 
was  built,  and  under  which  it  received  large  grants 

and  public  lands,  and  other  rights  and  privileges, 
any  such  contract  as  excludes  or  prevents  it  from 
messages  for  the  general  public  over  the  telegraphic 
ted  on  its  right  of  way.  I  concur  with  Judge  Mc- 
the  opinions  delivered  by  him  on  the  former  appli- 
»eforo  him  to  dissolve  this  injunction:  that  on  the 
le  acts  of  congress  of  1862  and  1864,  called  "The 
ailroad  Acts,"  the  obligation  of  building  a  telegraph 
g;  its  right  of  way,  and  of  operating  that  line,  or  hav- 
erated,  under  the  control  of  the  raihoad  company, 
bligation  which  they  could  not  abandon,  and  which 
dsistent  with  the  contract  made  in  this  case,  so  far 
two  acts  are  concerned ;  and  that  if  tlie  case  rested 
provision  of  those  original  Pacific  Railroad  acts, 
the  act  of  1862  and  amendatory  act  of  1864,  the 
lontraot  would  be  void,  as  in  violation  of  the  obliga- 
posed  upon  the  railroad  company  by  those  acts ;  and 
propose  to  add  anything  to  what  he  has  said  on  that 

If,  therefore,  there  are  no  other  acts  of  congress  on 
ict,  nor  anything  else  that  will  rimove  that  inherent 
lie  contract  between  the  two  companies,  the  injuno- 
it  to  be  dissolved  and  the  railroad  company  permit* 
)erate  the  telegraph  in  accordance  with  the  obliga  • 
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tioQS  'which  those  acts.impose  apon  it  for  the  benefit  of  the 
pablic.  The  amended  bill,  however,  which  was  not  before 
Judge  MoGrary  when  he  decided  that  proposition,  sets  np  an 
act  approved  July  2, 1864,  entitled  "An  act  for  increasing  the 
facilities  of  telegraph  communication  between  the  Atlantic 
and  Pacij&c  states  and  the  territory  of  Idaho,"  and  claims 
that  by  virtue  of  that  statute  the  present  contract  is  a  valid 
one.  The  first  section  of  that  act  declared  that  "the  United 
States  Telegraph  Company  and  their  associates  were  author- 
ized to  erect  a  line  of  magnetic  telegraph  between  the  Mis- 
souri river  and  the  city  of  San  Francisco,  in  the  state  of 
California,  on  such  route  as  they  may  select,  to  connect  with 
the  lines  of  said  United  States  Telegraph  Company  now  con- 
structed and  being  constructed  through  the  states  of  the 
Union."  It  gave  the  right  of  way  over  the  public  lands  of 
the  United  States,  and  the  right  to  draw  materials  for  the 
construction  of  the  line  from  the  same  public  lands.  The 
fourth  section  is  as  follows:  "That  the  several  railroad  com- 
panies authorized  by  the  act  of  congress  of  July  2,  1862,  are 
authorized  to  enter  into  an  arrangement  with  the  United 
States  Telegraph  Company,  so  that  the  line  of  telegraph  be- 
tween the  Missouri  river  and  San  Francisco  may  be  made 
upon  and  along  the  line  of  said  road  and  branches  as  fast  as 
said  road  and  branches  are  built.  And  if  said  arrangement 
be  entered  into,  and  the  transfer  of  said  telegraph  line  be 
made  in  accordance  therewith,  to  the  line  of  said  railroad 
and  branches,  such  transfer  shall,  for  all  purposes  of  the  aet 
referred  to,  be  held  and  considered  a  fulfilment  on  the  part 
of  said  railroad  companies  of  the  provision  in  the  act  in  re- 
gard to  the  construction  of  telegraph  lines.  And  in  case  of 
disagreement,  said  telegraph  company  is  authorized  to  remove 
their  line  of  telegraph  along  and  upon  the  line  of  railroad 
therein  contemplated,  without  prejudice  to  the  rights  of  said 
railroad  companies." 

The  allegation  of  the  amended  bill  is  that  the  Westenx 
Union  Telegraph  Company  was,  at  the  time  it  made  the  con- 
tract for  the  erection  of  the  telegraph  line  now  in  question, 
mrith  the  Kansas  branch  of  the  Pacific  Bailroad  Company,  tbo 
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snecessor  in  right  and  in  power  of  the  United  States  Tele- 
graph Company,  mentioned  in  this  act ;  and  that  by  virtue 
of  the  fourth  section  of  the  act  the  railroad  company  had 
the  right  to  make  the  contract  which  was  made,  and  was  by 
that  section  relieved  from  the  obligation  to  conBtmot  and 
operate  a  line  of  telegraph  for  the  public  use.  It  does  not 
admit,  in  my  opinion,  of  any  reasonable  doubt  that  if  the 
United  States  Telegraph  Company  mentioned  in  that  statute, 
or  any  company  which  had  the  same  rights  and  authorities 
on  that  subject  that  that  company  had,  entered  into  an  agree- 
ment with  the  Pacific  Bailroad  Company,  or  any  of  its 
brauches  built  under  the  authority  of  the  original  act  of  1862, 
which  secures  the  proper  construction  and  operation  of  a  line 
of  telegraph  along  its  road  for  the  benefit  of  the  public,  that 
it  is  absolved  from  the  obligation  imposed  upon  it  by  the  act 
of  1862,  to  construct  and  to  operate  such  a  telegraph  line. 
It  was  manifestly  the  design  of  this  act  of  1864  to  enable  the 
United  States  Telegraph  Company  to  become  substituted,  by 
a  proper  arrangement  with  the  Pacific  Bailroad  Company 
and  its  branches,  to  the  right  to  build  a  telegraph  Une  along 
the  track  and  right  of  way  of  those  railroad  companies,  and 
thereby  to  relieve  those  companies  from  the  obligation  to 
bnild  and  operate  such  a  line. 

If,  therefore,  the  contract  is  one  which  provides  for  the 
erection  of  a  telegraph  line  to  answer  both  the  purposes  of 
the  public  and  of  the  railroad  company,  it  is  one  which  is 
authorized  by  this  statute,  and  which  relieved  the  railroad 
company  from  the  obligation  to  construct  and  build  another 
line,  or  any  line.  That  such  is  the  proper  construction  of  the 
foorth  section  of  this  act  of  1864,  is  obvious  from  an  exam- 
ination of  section  19  of  the  original  act  of  1862.  That  sec 
tion  provided  "that  the  several  railroad  companies  herein 
named  are  authorized  to  enter  into  an  arrangement  with  the 
Pacific  Telegraph  Company,. the  Overland  Telegraph  Com- 
pany, and  the  California  Telegraph  Company,  so  that  the 
present  line  of  telegraph  between  the  Missouri  river  and  San 
Franeiseo  may  be  moved  upon  at  along  the  line  of  said  raiL 
toad  and  branches  as  fast  as  said  road  and  branches  are 
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built ,'  and  if  said  arrangement  be  entered  into,  and  the 
transfer  to  said  telegraph  line  be  made  in  accordance  there- 
mth,  to  the  line  of  said  railroad  and  branches,  such  transfer 
shall,  for  all  purposes  of  this  act,  be  held  and  considered  a 
fulfilment  on  the  part  of  said  railroad  oompanies  of  the  pro- 
visions of  this  act  in  regard  to  the  construction  of  said  line 
of  telegraph." 

The  three  telegraph  companies  here  spoken  of,  together 
constituted,  at  the  time  this  statute  was  passed,  a  continuous 
line  of  telegraph  from  the  Missouri  river  to  Ban  Francisco ; 
and  it  was  obvious  that  the  building  of  another  line  parallel 
to  that,  and  not  far  distant  from  it,  would  have  a  very  injuri- 
ous effect  upon  the  value  of  the  property  of  those  telegraph 
companies;  and  it  was  to  protect  those  companies,  and  to 
prevent  the  injury  which  would  follow  from  the  construction 
of  another  line  between  the  same  points,  over  an  uninhabited 
region  of  country,  that  congress  provided  that,  by  an  arrange- 
ment with  the  railroad  company,  if  those  oompanies  should 
remove  their  wires  along  the  line  of  that  road  so  they  could 
be  used  both  for  railroad  purposes  and  the  use  of  the  general 
public,  then  the  obligation  of  the  railroad  company  under  the 
act  of  congress  to  build  another  line  should  no  longer  exist. 
The  act  of  1864,  which  we  have  just  referred  to,  concerning 
the  United  States  Telegraph  Company,  was  clearly  designed 
to  give  it  a  similar  privilege,  and  if  the  arrangement  was 
made,  and  that  company  should  build  or  transfer  its  line  to  the 
line  of  the  railroad  company,  the  railroad  company,  in  like 
manner,  was  released  from  the  obligation  to  construct  and 
build  another  line.  I  hold  it,  therefore,  to  be  very  clear  thai  if 
the  present  telegraph  line,  as  it  is  now  operated  and  run  by 
the  Western  Union  Telegraph  Company,  can  be  traced  to  the 
authority  of  that  act  of  1864,  and  the  Western  Union  Tele- 
graph Company,  in  making  that  contract,  exercised  rightfully 
the  powers  conferred  upon  the  United  States  Telegraph  Com- 
pany, that  the  contract  is  valid,  although  it  forbids  the  rail- 
road company  to  convey  commercial  messages  over  the  single 
wire  which  it  has  the  right  to  control  for  its  own  business. 

It  is  said  that  the  proof  offered  by  eomplainants  fails  to 
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show  that  it  is  the  proper  saoeessor  or  in  any  manner  enti* 
tied  to  the  right  which  congress  conferred  upon  the  United 
States  Telegraph  Company.  The  first  item  of  evidence  pro* 
daced  by  complainants  upon  that  subject  is  a  certified  copy 
of  the  organization  of  a  telegraph  company,  under  the  laws  of 
the  State  of  New  York,  styling  itself  "The  United  States 
Telegraph  Company."  The  articles  of  association  of  that 
company,  signed  by  three  associates  who  had  taken  stock  in 
it,  acknowledged  before  the  proper  ofSoer,  were  duly  filed  in 
ihe  office  of  the  clerk  of  the  proper  county;  but  it  does  not 
appear,  from  anything  before  us,  that  the  paper  itself  or  any 
copy  of  it  was  ever  filed  in  the  office  of  the  secretary  of  the 
state  of  New  York ;  and  it  is  urged  that  this  objection  is  fatal 
to  the  existence  of  such  a  corporation  and  of  its  right  to 
make  any  contract,  or  transfer  any  privileges,  or  rights  to  any 
other  company. 

The  question  here  presented  is  one  in  regard  to  which 
there  exists  some  conflict  of  authority  in  the  decisions  of  the 
higher  oonrts  of  other  states  which  have  adopted  laws  similar 
to  that  in  New  York.     The  state  of  Illinois,  under  a  statute 
very  similar,  has  decided  that  the  failure  to  record  a  copy  of 
the  instrument,  or  deposit  a  copy  of  the  instrument,  in  the 
office  of  the  secretary  of  state,  is  not  fatal  to  the  validity  of  the 
organization.     The  state  court  of  Indiana  seem  to  have  de- 
cided, in  a  case  very  nearly  similar,  that  it  is.     However 
this  may  be,  it  seems  to  me  that  the  congress  of  the  United 
States  could  adopt  this  imperfect  or  inchoate  organization, 
needing  nothing  but  the  filing  of  a  copy  of  its  articles  of  asso- 
ciation in  the  office  of  the  secretary  of  state,  and  could,  if  it 
Tas  the  purpose  of  congress  to  do  so,  confer  upon  it  all  the 
rights  and  powers  which  it  has  conferred  upon  the  United 
States  Telegraph  Company ;  and  the  only  question  left,  there- 
fore, for  consideration,  is  whether  this  company,  of  which  the 
articles  of  association  were  presented  by  complainants,  was 
the  United  States  Telegraph  Company,  to  which  the  act  of 
congress  refers.     That  company,  very  shortly  after  these  pro- 
ceecHngB,  took  steps  to  consolidate  itself  with  three  other  tel- 
egraph companies,  also  organized,  or  preparing  to  be  organ- 
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jzed,  under  the  authority  of  the  laws  of  New  York,  and  steps 
trere  taken,  the  proceedings  of  which  are  presented  to  us, 
which  were  manifestly  designed  in  effect  to  amalgamate,  and 
consolidate,  and  bring  together  in  one  organization,  the 
rights  and  franchises,  grants  and  powers  of  each  of  them. 
This  consolidated  company  adopted  the  name  of  the  United 
States  Telegraph  Company,  and  it  is  recited  in  its  articles  of 
association  that  one  of  its  elements  is  the  United  States 
Company,  which  existed  prior  to  the  act  of  congress  of  1864. 

We  see  here  a  conscious  effort,  although  there  may  be  some 
imperfection  in  carrying  that  into  effect,  to  unite  the  powers 
of  this  United  States  Telegraph  Company,  organized  in  1 862, 
prior  to  the  act  of  congress,  with  the  powers  of  other  com- 
panies, and  to  keep  up  its  name  and  authority  by  the  use  of 
the  samename  in  the  consolidated  company.  This  last  United 
States  Telegraph  Company  finally  became  consolidated  with 
the  Western  Union  Telegraph  Company,  or  their  fortunes 
became  united  and  amalgamated  in  some  shape  not  very 
clearly  made  out,  and  this  is  the  action  under  which  the  West- 
ern Union  Telegraph  Company  claims  the  right  to  make  the 
contract  which  is  the  subject  of  consideration. 

I  am  not  prepared  to  say,  with  any  degree  of  assurance, 
that  if  this  case  comes  to  a  final  hearing,  and  no  more  com- 
plete evidence  is  then  given  of  the  corporate  existence  of  the 
first  United  States  Telegraph  Company  of  New  York,  and  of 
the  transfer  of  the  powers  granted  to  it  by  the  act  of  congress 
of  1864  to  the  Western  Union  Telegraph  Company  than  has 
been  presented  on  this  hearmg,  that  that  contract  can  be 
sustained  under  the  act  of  1864.  But  I  am  prepared  to  hold 
that  there  is  no  such  clear  case  made  against  the  right  of  the 
Western  Union  Telegraph  Company  to  all  the  franchises  and 
privileges  of  the  original  United  States  Telegraph  Company/ 
as  to  justify  me  in  totally  dissolviog  the  present  injunction, 
in  view  of  the  consequences  which  would  follow  such  action, 
which  wUl  be  hereafter  considered.  There  is  enough  testi- 
mony to  show  that  there  was  a  purpose  and  design,  through 
a  series  of  transactions,  to  vest  in  the  Western  Union  Tele- 
graph Company  the  rights  which  the  act  of  July  2, 1864,  con- 
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pen  the  United  States  Telegraph  Company,  whatever 

f  that  might  be.     The  existence  of  this  United  States 

}h  Company,  and  the  assertion  of  the  rights  of  the 

I  Union  Telegraph  Company  under  it,  and  the  effort 

that  the  contract  now  in  question  was  made  under 

of  1864,  with  the  successor  of  that  company,  is  for 

i  time  presented  to  the  court  at  this  hearing,  and 

at  might  make  it  plain  either  that  there  was  such  a 

that  there  was  not  such  a  right,  may  possibly  exist 

}ronght  to  light  hereafter,  when  the  case  can  be  heard 

d  hearing  on  the  issues  made  by  the  pleadings.   And  ^ ,  _ 

Qoh  of  the  subject  will  therefore  be  postponed  for  the  :^: 

:::3ai 

lUst  further  hold  that  for  the  purposes  of  this  motion  «s;^ 

ve  an  injunction  which  has  been  four  times  before  25^ 

sideration  of  the  proper  courts  already,  and  which 

18  far  failed  to  dissolve  it,  there  is  sufficient  evidence 

ithorityto  make  that  contract  under"  the  act  of  1864.  j        ^j,^ 

id  that  the  Kansas  branch  of  the  Pacific  Bailroad  ^g/K^        ^i^ 

y  was  the  successor  of  a  corporation  organized  under  ^^^^^m  "~~ 

of  Kansas,  and  not  by  the  act  of  congress,  and  the  ^^^^H        CI.. 

longress  of  1862  and  1864,  called  "The  Pacific  Rail-  ^^^        tl'd 

fcs,"  conferring  upon  that  company  the  right  to  build  a  *((     trT'^ 

and  telegraph ;  and  that  because  the  Kansas  branch  ' ';     ^r-j 

acific  Railroad  Company  does  not  owe  its  existence  as  ~"< 

ration  to  the  United  States,  nor  to  any  law  of  the 

States,  that,  therefore,  it  is  not  bound  by  the  pro-  i 

which  would  forbid  it  from  making  a  contract  such  as  '    ^ 

de  with  the  Western  Union  Telegraph  Company.  But 
tposition  cannot  be  maintained.  The  corporation 
ccepted  the  grant  of  the  United  States  of  millions  of 
)y  way  of  subsidy,  and  millions  of  acres  of  land,  and 
Lher  advantages,  must  be  held  to  have  accepted  the 
ct  of  congress  with  all  the  conditions  which  it  imposed. 
,s  held  in  the  supreme  court  of  the  United  States  in 
!nt  Sinking  Fund  Cases,  (99  U.  S.  Sup.  Ct.  Rep.  700.) 
h  the  validity  of  the  Thurman  act,  requiring  all  those 
Is  to  provide  a  sinking  fund  for  the  payment  of  their 
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debt,  was  resisted  by  the  Central  Paeido  Bailroad  Company, 
organized  under  the  laws  of  California,  on  the  ground  that 
congress  oould  impose  no  such  obligation  upon  that  road. 
This  proposition,  though  urged  upon  the  court  very  forcibly, 
and  much  relied  upon  in  Judge  Field's  dissenting  opinion, 
was  overruled  by  the  court;  and  it  is  held  that,  in  accepting 
grants  made  by  congress  to  those  roads,  it  bound  itself  by  all 
the  provisions  of  the  act  of  congress  for  the  government  of  the 
companies. 

Another  ground  of  objection  to  the  contract  between  the 
Western  Union  Telegraph  Company  and  the  railroad  com- 
pany under  which  this  telegraph  line  was  built,  which  ob- 
jection goes  to  the  validity  of  the  whole  contract,  relates  to  a 
clause  in  it  by  which  the  telegraph  company  bound  itself  to 
carry  over  its  line  private  and  family  messages  of  its  execu- 
tive officers  without  charge  to  them.  The  principle  on  which 
this  objection  rests  is  that  this  clause,  securing  a  private 
advantage  to  certain  oificers  of  the  railroad  company,  was  in 
effect  a  bribe  to  secure  from  them  the  contract  to  the  advantage  ■ 
of  the  telegraph  company  and  the  disadvantage  of  the  railroad 
company.  In  one  of  the  opinions  delivered  by  Judge  Mo- 
Crary,  on  the  motions  before  him  to  dissolve  or  modify  this 
injunction,  he  expressed  the  opinion  that  the  clause  in  the 
contract,  as  it  stood  on  its  face,  without  any  explanation  of 
it,  was  fatal  to  the  validity  of  the  entire  contract.  I  am  not 
prepared  now  to  either  affirm  or  deny  the  soundness  of  that 
proposition. 

The  language  of  the  contract  on  that  subject  is  as  follows : 
"Fourth.  The  business  of  said  railway,  including  its  construc- 
tion, lands,  and  all  business  of  the  company,  and  the  family, 
private,  and  the  social  messages  of  the  executive  officers, 
shall  be  transmitted  without  charge  between  all  telegraph 
stations  on  the  line  of  said  railway,  and  also  between  all  such 
stations  and  the  city  of  St.  Louis,  Missouri,  and  over  all  other 
lines  in  Missouri,  Kansas,  Colorado,  and  New  Mexico,  now 
owned  or  controlled,  or  that  may  hereafter  be  owned  or  con- 
trolled, by  the  Western  Union  Telegraph  Company :  provided, 
as  far  as  said  lines  in  Colorado  and  New  Mexico  are  con- 
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laid  road  or  roads  of  the  Union  l^acifio  Bailway 

astern  Division,  shall  at  the  time  be  in  process  ! 

ion  to^rards  S^nta  Fe,  or  Denver,  or  both;  and 

iness  shall  be  transmitted  free  of  charge,  over  all 

med  or  controlled,  or  that  may  hereafter  be  owned  | 

,  by  the  said  telegraph  company  within  the  United  ' 

1  amount  not  exceeding  the  rate  of  $4,000  per  i 

I  for  any  excess  above  snch  rate  the  telegraph 

il  deduct /and  rebate  one-half  the  regular  tariff 

ilements  and  payments  for  such  excess  to  be  made  \ 

les  on  the  face  of  this  clause  of  the  contract  an  '^'s* 

1  to  the  precise  meaning  of  the  words  "execu-  "J^\3 

"    It  is  claimed  by  complainants  that  "execu- 

here  referred  to  were  not  the  directors,  but  were 

it,  superintendent,  general  manager,  and  other      / 

lat  class.    It  must  be  confessed  that  there  is  .,^ 

le  context,  and  nothing  in  the  definition  of  the  \       \^-sm 

ive,"  until  application  is  made  to  the  facts  which  ^      ^fl        ^-s* 

nature  and  functions  of  the  various  officers  of  ■      ^9  '^^ 

,  to  determine  whether  the  directors  other  than  ^fcflBH        •-— > 

I  were  included  under  the  phrase  "executive  offi-  I        l-'O 

lere  has  been  a  practical  construction  of  that  "--f"* 

jr  the  acts  of  the  parties  during  the  12  years  iZllCJ 

tract  has  been  in  existence,  further  proof  may  — <I 

bat  construction  has  been,  and  give  light  to  the 

iing  the  question.     While  I  am  strongly  in  favor 

ion  of  the  general  proposition  that  where  one 

of   individuals  jointly  interested  in  a   matter 

ake  a  special  advantage  to  himself,  and  receives 

msideration  for  using  his  efforts  to  procure  an 

;  the  whole  for  the  benefit  of  a  third  party,  if 

of  special  advantages,  whether  of  money  or  of 

kept  secret  from  his  copartners  or  joint  stock- 
lose  interested  with  him  in  the  same  matter,  and 
1  the  belief  that  he  is  governed  by  no  other  inter- 
t  which  is  common  to  them  all,  the  contract  so 

the  part  of  the  third  person  is  flagitious,  and 
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should  be  held  to  be  void.  There  are  oircumstances  in  con- 
nection with  this  contract  which  may  or  may  not  be  held  to 
take  it  out  of  this  principle.  Th«  first  one  of  these  circum- 
stances which  strikes  one  impressively  is  that  there  was  no 
attempt  to  conceal  from  the  stockholders  of  the  railroad  com- 
pany, nor  from  Knybody  interested  in  its  affairs,  this  claase 
of  the  contract  by  which  the  executive  officers  were  to  have 
this  special  privilege  in  the  use  of  the  telegraph  wires. 
There'  was,  therefore,  absent  the  indication  which  secrecy  in 
such  case  gives  of  a  corrupt  and  improper  motive.  It  is 
also  to  be  observed  that  the  benefits  secured  did  not  flow  to 
the  individual,  but  to  the  office,  and  that  as  soon  as  any  one 
ceased  to  be  a  member  of  the  executive  office  he  ceased  to 
have  the  privilege  conferred  by  this  contract ;  and  there  is 
no  evidence  before  the  court  that  this  privilege  was  enjoyed 
for  any  length  of  time  by  any  one  individual,  or  that  it 
amounted  in  point  of  fact  to  a  pecuniary  sum  whose  influence 
would  be  at  all  appreciable. 

These  propositions,  and  the  facts  which  may  be  proved  on 
the  final  hearing  in  regard  to  the  terms  under  which  these 
privileges  were  to  be  used,  and  the  reasons  why  they  were,  as 
suggested  by  plaintiff's  counsel,  designed  to  relieve  the  rail- 
road company  itself  of  a  burden  which  it  would  have  borne  if 
the  telegraph  company  had  not  made  these  grants  of  privi- 
leges, all  lead  me  to  doubt  very  much  whether  the  contract 
will  be  finally  held  invalid  on  account  of  that  clause  in  its 
original  conception.  For  the  same  reason,  then,  that  I  have 
already  stated  in  regard  to  the  other  allegation  of  invalidity 
of  the  contract  that  the  objection  may  be  removed  on  the 
final  hearing;  that  it  is  not  at  all  clear  to  me  that  the  objec- 
tion is  a  valid  one,  as  the  matter  stands ;  and  on  account  of 
the  great  and  important  consequences  which  would  flow  from 
a  dissolution  of  the  injunction, — I  do  not  think  that,  on  this 
motion,  the  objection  should  be  held  to  be  fatal  to  the  con- 
tract. 

I  wish  again  to  recall  the  fact  that  four  or  five  motions  to 
dissolve  this  injunction  have  been  made,  and  overruled  as 
many  times  by  as  many  as  three  or  four  different  and  very 
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petent  judges.  It  is  ako  proper  to  look  to  the  conse- 
ices  which  would  flow  from  a  dissolution  of  the  injunc- 
.  It  is  made  perfectly  plain,  both  by  the  answer  of  the 
ndants,  and  by  what  they  have  done  and  what  they  pro- 

>  to  do,  that  if  this  injunction  is  dissolved,  and  another 
nction  which  covers  the  telegraph  along  the  hne  of  the 
sn  Pacific  Railroad  from  Omaha  to  Ogden,  that  the  West- 
Union  Telegraph  Company, — which  now  and  for  12  or  15 
•s  past  has  been  working  a  continuous  line,  and  the  only 

,  between  the  Atlantic  coast  and  the  Pacific  coast,  and 
cially  between  the  Missouri  river  and  San  Francisco, — 
be  at  once  deprived  of  the  power  to  work  any  such  line 
II  until  it  shall  be  enabled  to  construct  a  new  line  at  least 
mUes  in  length. 

bis  corporation  has  come  to  be  one  Whose  property  is  of 
ense  value — a  value  almost  unknown  to  any  one.  The 
es  of  its  stock  are  scattered  all  through  the  country,  and 

are,  and  long  have  been,  the  most  profitable  shares  of 
corporation  now  in  existence.  It  has  done  the  business 
most  the  entire  country  for  many  years  past  west  of  the 
jhany  mountains — all  the  business  west  of  the  Mffesouri 
.  To  suspend  this  business  by  the  act  of  a  single  party, 
irmit  the  railroad  company,  both  at  Omaha  and  Kansas 

to  cut  off  the  connections  of  these  wires  with  the  Union 
5.G  Railroad  Company  east  of  those  points,  and  to  turn 

>  wires  into  that  of  a  rival  company,  is  to  produce  an 
mt  of  financial  ruin  hard  to  be  appreciated.     Telegraph 

and  telegraph  business,  like  the  good-will  of  a  news- 
r  and  hotel,  have  a  character  so  different  from  ordinary 
mal  property,  or  ordinary  real  estate,  that  when  we  come 
>al  with  injuries  to  it  we  must  look  at  it  in  a  different 

from  what  Ve  do  the  injuries  to  those  classes  of  prop. 

le  total  suspension  of  its  business  for  the  period  of  time 
ssary  to  construct  a  line  from  Omaha  or  Kansas  City  to 
)ii  would  produce  an  irreparable  injury,  within  the  mean- 
>f  that  term,  as  used  in  equity  proceedings.  It  would  be 
ujury  to  that  company  by  no  means  oommensurate  with 
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any  good  to  result  to  the  other  company  which  is  in  contest 
with  it.  It  is  eminently  fit,  therefore,  that  before  the  judges 
at  chambers  should  pronounce  an  order  dissolving  an  injunc- 
tion which  merely  restrains  the  hands  of  the  other  side  from 
this  destructive  proceeding,  that  they  shall  be  satisfied  that 
the  rights  of  the  party  seeking  this  dissolution  are  clear,  and 
that  they  are  entitled  to  exercise  the  powers  which  will  pro- 
duce such  ^is&BtrouB  results.  As  we  have  already  said,  we 
are  not  by  any  means  satisfied,  at  least  I  am  not,  that  such 
a  right  exists  in  the  plaintiff;  and  I  have  a  strong  belief  that 
it  is  the  duty  of  the  court  to  keep  the  hands  of  both  of  these 
parties  so  tied  up,  and  so  far  at  liberty  only,  as  that  the  pub- 
lic shall  not  suffer,  and  each  shall  not  destroy  the  other,  untU 
this  litigation  shall  come  to  a  final  close  by  a  full  hearing  on 
the  merits  of  the  case. 

As  I  have  already  said,  the  injunction  stands  now  upon 
the  order  of  the  probate  judge  in  Kansas,  an  order  which 
merely  allowed  the  injunction  as  prayed  in  the  bill.  There 
seems  to  be  a  dispute  between  the  counsel  on  either  side  as 
to  the  precise  extent  of  the  relief  prayed  in  that  bill,  and 
therefore  as  to  the  extent  and  meaning  of  the  injunction  as 
it  now  stands.  We  are  both  of  opinion  that  the  railroad 
company  has  the  right,  as  it  has  always  had,  to  the  exclusive 
use  of  the  first  wire  on  the  telegraph  poles ;  and  we  are  of 
opinion  that  as  the  matter  stands  at  this  stage  of  the  pro- 
ceeding, that  company  should  have  the  right,  pending  the 
further  litigation  of  the  case,  to  use  that  wire,  not  only  for 
the  ordinary  business  of  the  road,  but  for  the  purpose  of 
transmitting  commercial  and  paid  messages  for  the  public  in 
general;  that  it  has  no  right  to  interfere  with  the  Western 
Union  Telegraph  Company  in  the  use  of  the  other  two  wires 
for  the  purpose  of  carrying  all  messages  of  whatever  class  it 
may  choose  to  carry  over  those  wires ;  and  that,  it  is  proper 
that  an  order  should  be  made,  instead  of  the  order  of  the  pro- 
bate court,  which  is  ambiguous  and  indefinite,  which  shall 
stand  to  represent  this  principle,  and  as  a  substitute  for  that 
order. 

Note.— See  ante,  1;  417;  423. 
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MoBLBT  and  othera  v.  Thateb  and  others. 

Pirmit  Oourt,  D.  XcutaeAtuetU.    S^tember  30, 1860.) 

roLDBBfi — IirorvTDUAi.  Liabtlitt— Cohbtitdtioii  op  SIaksab, 
13,  §  2.— Section  2,  art  12.  of  the  conatitDtlon  of  the  stete 
iDBos,  proTides  that  dues  from  corporatioDB  shall  be  secured 
lividual  liability  of  the  stockholders  to  an  additional  amount 
to  the  stock  owned  by  each  stockholder,  and  such  other  means 
11  be  provided  by  law. 

{,  that  suit  could  not  be  maintained  by  virtue  of  this  constitu- 
provision,  without  reference  to  the  statutes  of  the  state  passed 
llment  of  the  constitutional  mandate. 

-  Samx  —  Statdtbs  of  Kansas  —  Bankbuptoy  —  Dissoltt- 
ov  CiOBPORATiON.  —  A  BtatQte  of  the  state  of  Kansas  pro- 
that  if  a  corporation  be  dissolved,  leaving  debts  unpaid,  suits 
e  brought  against  any  person  or  persons  who  were  stockholders 
time  of  such  dissolution,  without  joining  the  corporation  in 
uit ;  and  if  execution  issue,  and  Judgment  be  satisfied  by  the 
I  sued,  then  those  parties  may  sue  all  who  were  stockholders  at 
ne  of  such  dissolution  for  the  recovery  of  the  portion  of  such 
or  which  they  were  liable.  It  further  provides  that  no  stock- 
shall  be  liable  to  pay  the  debts  of  the  corporation  beyond  the 
t  due  on  his  stock,  and  an  additional  amount  equal  to  the  stock 
.  by  him.  Bdd,  that  a  corporation  is  not  dissolved,  within  the 
ig  of  such  statute,  by  bankruptcy,  and  a  failure  to  hold  meet> 
lect  ofBcers,  or  do  business. 

jAMBS — CmmoN-IiAw  A.cnrtov.—HM,  farther,  that  the  liability 
id  by  this  statute  most  be  enforced  by  action  at  law,  and  not  bj 
equity. 

lity. 

McKeighan  and  J.  D.  MeClcverty,  for  complainants. 
Bartlett  and  Russell  dk  Putnam,  fori  defendants. 
BD,  G.  J.  Section  44  of  the  State  Statutes  provides 
corporation  be  dissolved  leaving  debts  unpaid,  suits 
brought  against  any  person  or  persons  who  were 
lers  at  the  time  of  such  dissolution,  without  joining 
oration  in  such  suit;  and  if  execution  issue,  and 
b  be  satisfied  b^  the  parties  sued,  then  those  parties 
all  who  were  stockholders  at  the  time  of  such  disso- 
ir  the  recovery  of  the  portion  of  such  debt  for  which 
)  liable.  Provision  is  also  mada  by  the  forty-fifth  seo- 
le  same  article  for  the  recovery  of  all  voluntary  pay- 
13—47 
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ments  of  any  debt  of  the  corporation,  made  by  anj  of  iti 
Btockholders,  to  the.amoant  due  on  bis  stook,  and  an  addi- 
tional amonnt  equal  to  the  par  value  of  his  sbareg.  Corpo- 
rations under  that  statute  may  be  dissolved — First,  by  the 
expiration  of  the  time  limited  in  its  charter;  second,  by  a 
judgment  of  dissolution  rendered  by  a  court  of  competent 
jurisdiction;  and  the  state  statute  makes  no  provision  for  such 
a  dissolution  in  any  other  mode. 

Shares  in  the  capital  stock  of  the  Fort  Scott  Goal  &  Min- 
ipg  Company,  to  the  number  alleged  in  the  bill  of  complaint, 
are  owned  by  the  respective  respondents ;  and  the  complain- 
ants allege  that  the  company  was  duly  organized  with  a  cap- 
ital of  $200,000 ;  that  they  carried  on  a  very  large  and 
extensive  business  until  the  eleventh  of  April,  1874,  when 
the  company,  on  the  petition  of  certain  creditors,  was  ad- 
judged bankrupt,  and  that  the  persons  named  in  the  record 
were  appointed  assignees  of  the  company's  estate;  that  they 
accepted  their  appointment,  and  received  the  usnal  convey- 
ance of  the  property  and  effects  of  every  kind  and  description 
belonging  to  the  bankrupt  company.  Due  proceedings  were 
subsequently  taken  by  the  creditors  to  establish  their  claims, 
and  they  proved  the  same  to  the  amounts  specified  in  the 
bill;  and  the  allegation  is  that  since  that  time  the  company 
has  not  had  any  office  or  place  of  business  in  the  state. 
Wherefore,  the  complainants  allege  and  charge  that  the  cor- 
poration has  become  and  is  wholly  dissolved,  and  that  the 
stockholders  have  become  and  are  liable,  as  well  by  the  con- 
stitution as  by  the  laws  of  the  state,  to  pay  the  debts  and  lia- 
bilities of  the  company.  Such  is  the  substance  of  the  ma- 
terial allegations  of  the  bill,  and  the  complainants  pray 
that  an  account  may  be  taken  of  the  assets  of  the  company, 
and  the  debts  due  to  the  complainants,  and  all  others  who 
may  become  parties  to  the  suit,  and  of  the  stock  in  fact  held 
by  the  respondents,  and  of  the  amount  which  each  should 
contribute  towards  the  payment  of  such  debts  and  liabilities. 
Service  was  made,  and  the  respondents  appeared  and  de- 
murred to  the  bill  for  the  following  causes:  Pirst,  that  the 
complainants  have  not  made  such  a  case  as  entitles  them  to 
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ery  or  relief  prayed,  or  to  any  relief  tonching  any  of 
's  and  things  alleged ;  second,  that  it  appears  by  the 
16  assignees  in  bankruptcy  and  the  corporation  are 
parties,  and  that  they  are  not  joined.  ' 
rom  corporations  shall  be  secured  by  individnal 
'  the  stockholders  to  an  additional  amount  equal  to 
iwned  by  each  stockholder,  and  such  other  means 
i  provided  by  law ;  but  such  individual  liability  shall 
to  railroad  corporations,  nor  corporations  for 
)r  charitable  purposes.  State  Const,  art.  12,  §  2. 
te  allegations  are  contained  in  the  bill  that  the 
)f  the  company  is  insufficient  to  pay  their  debts, 
Ein  assessment  for  that  purpose  was  made  by  the 
urt, — the  debts  amounting  to  $100,000,  while  the 
lot  exceed  the  sum  of  $12,000;  that  the  payment 
issment  was  successfully  resisted  by  the  respond- 
ise  not  seasonably  enforced,  which  litigation  was 
of  the  delay  in  filing  the  present  bill.  Three  prin- 
ssitions  are  submitted  by  the  complainants,  as  fol- 
rst.  That  suit  may  be  maintained  by  virtue  of  the 
jf  the  constitution  already  referred  to,  without  ref- 
ibe  statutes  of  the  state  providing  specific  modes  of 
the  liability  of  the  stockholder  under  special  cir- 
is.  Second.  That  the  liability  in  question  is  an 
nt,  absolute  liability,  co-existent  with  the  corpora- 
it  is  in  the  nature  of  a  contract,  assumed  by  the 
ir  when  he  became  the  owner  of  any  portion  of  the 
)ck  of  the  company.  Third.  That  the  statutes  of 
nake  provision  for  enforcing  the  constitutional  lia- 
he  stockholder,  which  is  applicable  in  cases  where 
ation  is  dissolved ;  that  such  statutes  do  not  create 
different  liability  from  that  established  by  the  con- 
)ut  are  passed  in  aid  of  that  provision,  to  remove 
which  might  arise  as  to  the  enforcement  of  the 
r  the  corporation  is  dissolved. 

appears  in  the  constitutional  provision  itself  to 

the  view  of  the  complainants,  that  the  article  is  self- 

cannot  be  sustained.    It  ordains  that  "dues  from 
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corporations  shall  he  secured  by  individual  liability  of  the 
stockholders  to  an  additional  amount  equal  to  the  stock  owned 
by  each  stockholder,  and  by  such  other  means  as  shall  be  pro- 
vided by  law."  Cases  undoubtedly  arise  whore  the  provision 
of  a  constitution  operates  immediately,  as  when  the  object  is 
to  suppress  an  existing  evU;  but  when  the  provision  points 
to  something  more  to  be  done,  and  looks  to  some  future  time 
for  the  accomplishment  of  what  is  required,  the  general  rule 
is  that  it  contemplates  legislation  to  carrj'  it  into  effect.  Power 
is  plainly  given  to  the  legislature  in  this  case  to  pass  laws  to 
render  stockholders  individually  liable  for  the  debts  of  the 
corporation,  and  it  doubtless  makes  it  their  duty  to  do  so ;  but 
it  by  no  means  follows  that  the  stockholder  is  made  liable 
where  there  is  no  statute  creating  such  liability,  or  prescrib- 
ing the  means  or  mode  of  its  enforcement.  Beyond  doubt  it 
looks  to  legislation,  nor  does  it  contain  a  word  to  justify  the 
conclusion  that  the  framers  of  the  provision  supposed  that  they 
were  completing  the  end  in  view,  as  no  attempt  is  made  to 
provide  any  other  means  for  its  accomplishment  than  legisla- 
tion. Groves  v.  Slaughter,  15  Pet.  449,  500.  Even  if  the 
rule  would  be  otherwise,  in  case  the  legislature  had  failed  to 
comply  with  the  constitutional  mandate,  still  it  is  clear  that 
the  statutes  passed  in  fulfilment  of  that  requirement  consti- 
tute the  unmistakable  rule  of  decision,  and  furnish  the  only 
basis  of  judicial  action.  Fusz  v.  Spaunh&rst,  67  Missouri, 
256,  269;  Railroad  v.  Buchanan,  39  Missouri,  485,  489; 
French  v.  Teschevmkcr,  24  Cal.  518,  539. 

Stockholders  are  not  in  general  liable  at  common  law  for 
the  debts  of  the  corporation ;  nor  are  they  in  any  case,  unless 
where  there  has  been  a  fraudulent  conveyance  of  trust  prop- 
erty, or  where  they  are  indebted  to  the  corporation  on  account 
of  stock  subscribed  which  remains  unpaid,  or  where  there  has 
been  a  dividend  in  liquidation  or  other  distribution  of  the  pap- 
ital  stock  among  the  members,  leaving  the  creditor  unpaid,  or 
where  the  stockholders  are  made  liable  by  some  explicit  act 
of  the  legislature.  Gray  v.  Coffin,  9  Cush.  192, 199  ;  Thompson 
on  Liability  of  Corporations,  §  14.  Statutes  providing  such 
a  liability  create  a  new  right  and  impose  a  new  obligation ; 
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s  a  familiar  doctrine  that  the  remedy  prescribed  in 
Base  is  exclusive — that  it  must  be  strictly  followed. 
I  V.  Nesmith,  15  Gray,  221;  Windham  Prov,  Inst,  v, 
,  43  Vt.  502,  510 ;  Priest  v.  Manufg  Co.  115  Mass. 
};  Shaft  Co.  v.  Evans,  72  Pa.  St.  331-4.  Owners  of 
n  a  corporation  may  be  made  liable  for  the  debts  of 
oration  to  the  extent  of  their  stock,  as  prescribed  by 
ter  of  the  company,  or  by  some  subsequent  valid  leg- 
act.  By  the  act  of  becoming  stockholders  they  assent 
erms  and  assume  the  liabilities  imposed  by  the  act 

the  corporation.  Obligations  thus  assumed  are  lim- 
the  charter,  and  cannot  be  extended  by  implication 
;he  terms  of  that  instrument  as  reasonably  interpreted, 
he  individual  liability  of  the  stockholder  is  created  by 
the  remedy  of  the  creditor  is  confined  to  the  cause  of 
rescribed  by  the  statutory  regulation.  Lowry  v.  Inman, 
,  119,  120,  127.  Whether  the  obligation  is  imposed 
remedy  given  solely  by  the  statute,  or  rests  upon  the 
f  the  stockholders  to  the  terms  and  conditions  of  the 
result  is  the  same;  the  obligation  or  liability  and  the 
are  inseparable,  and  the  party  interested  is  confined 
emedy  prescribed  by  the  act  and  assented  to  by  the 
der.     If  the  liability  rested  solely  upon  the  contract, 

contract  provided  an  adequate  remedy,  the  parties 
B  restricted  to  that  remedy,  and  every  other  would  be 
1  by  necessary  implication.  Statutes  of  the  kind  create 
■emedy,  and  the  statute  prescribes  the  mode  of  pro- 
to  enforce  it ;  the  rule  being  that  the  statute  remedy 
I  exclusively  followed.  Dauchy  v.  Brown,  24  Vt.  197, 
ompson  on  Liability  of  Stockholders,  §  56 ;  Knowlton 
'■y,  8  Oush.  93 ;  Cambridge  Water-works  v.  Dyeing  dk 
ig  Co.  4  Allen,  239.  When  no  remedy  is  provided  by 
the  courts  of  Massachusetts  restrict  the  remedy  to  a 
quity,  and  refuse  to  sustain  an  action  at  law.  Actions 
or  suits  in  equity,  are  sometimes  maintained  in  the 
if  New  York ;  but  the  courts  of  both  these  states  agree 
ere  the  remedy  is  a  new  one,  and  is  given  by  statute, 
litor  is  limited  to  the  mode  of  proceeding  prescribed 
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by  the  statute.  Briggs  v.  Penniman,  1  Hoptina,  300,  301 ;  8. 
C.  8  Cow.  367;  Slee  v.  Bloom,  19  John.  456;  Poughkeeptie 
V.  Ibbotson,  24  Wend.  473. 

Sharehold«rs  in  a  corporation  are  not  indiyidually  liable  at 
common  law  for  the  debts  of  the  corporation,  and,  if  liable  at 
all,  it  must  be  by  some  statute  which  not  only  creates  the  lia- 
bility, but  also  prescribes  the  manner  of  its  enforcement. 
Where  the  liability  is  general  by  statute,  without  specifying 
any  remedy,  it  may  be  enforced  by  an  appropriate  common- 
law  action ;  bat  where  the  provision  for  the  liability  is  coupled 
with  a  special  remedy,  that  remedy,  says  Chief  Justice  Waite, 
and  that  alone,  must  be  employed.  Bollard  \,  Bailey,  20  Wall. 
520,  627;  Grund  v.  Tucker,  6  Kan.  70,  77. 

Argument  to  show  that  section  82,  of  article  4,  does  not 
famish  any  ground  to  support  the  present  suit  is  quite  unnec- 
essary, as  it  merely  purports  to  give  a  remedy  to  the  creditor 
in  a  case  where  he  has  recovered  judgment  against  the  cor- 
poration, and  there  cannot  be  found  any  property  whereon  to 
levy  the  execution ;  in  which  event  the  remedy  is  given  only  in 
the  court  where  the  judgment  was  rendered.  State  St.  188, 
art.  4,  §  32.  Incorporated  companies  may  be  dissolved  in  two 
modes,  as  provided  by  section  40  of  the  State  Statutes;  and  the 
next  section  provides  to  the  effect  that  a  corporation  which 
does  not  commence  active  operations  within  five  years  after 
filing  its  charter  with  the  secretary  of  state  shall  become  and 
be  dissolved.  State  St.  200.  These  sections  define  what 
is  meant  by  dissolution  in  the  statute,  which  plainly  gives  the 
definition  to  explain  the  meaning  of  the  subsequent  sections 
of  the  same  statute.  Individual  liability  of  the  stockholders 
in  this  statute  is  first  provided  for  in  section  82,  which  pre- 
scribes the  extent  of  the  liability  and  the  mode  of  enforcing 
it,  as  before  explained. 

Like  most  of  the  statutes  in  other  states  imposing  such  lia- 
bilities, the  said  section  provides  that  the  creditor,  before  pro- 
ceeding against  the  stockholder,  shall  obtain  judgment  against 
the  corporation;  the  rule  being  that  the  corporation  is  the 
principal  debtor,  and  that  the  liability  of  the  stockholder  being 
only  of  a  secondary  character,  it  is  reasonable  that  the  ored- 
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itor  shall  first  establish  his  claim  against  the  party  originally 
liable  before  proceeding  against  the  stockholder.  Prior  judg- 
ment against  the  corporation  is  a  condition  precedent  under 
section  32 ;  but,  inasmuch  as  cases  might  anse  in  which  judg- 
ment against  the  corporation  could  not  be  obtained,  the  legis- 
lature provided  that  vhere  the  corporation  is  dissolved  in  the 
modes  set  forth  in  the  subsequent  section,  the  creditor  may 
bring  a  suit  against  any  person,  or  persons,  who  were  stock* 
holders  at  the  time  of  such  dissolution,  without  joining  the 
corporation  in  such  suit;  the  provision  being  that  no  stock- 
holder shall  be  liable  to  pay  the  debts  of  the  corporation 
beyond  the  amount  due  on  his  stock,  and  an  additional  amount 
equal  to  the  stock  which  he  owns.  State  St.  201.  Taken 
together,  the  two  sections,  when  properly  construed,  provide, 
in  effect,  that  so  long  as  the  corporation  exists,  the  stock- 
holders shall  only  be  charged  in  a  judgment  against  the  cor- 
poration to  the  extent  of  his  liability  for  its  debts;  that  when 
the  corporation  has  ceased  to  exist,  so  that  such  a  judgment 
cannot  be  obtained,  the  suit  may  be  brought  directly  against 
the  stockholder  to  recover  the  amount  for  which  he  is  therein 
made  liable.  Judgment  must  first  be  obtained  against  the 
corporation,  unless  it  has  been  dissolved  within  the  meaning 
of  the  state  statute,  whose  language  seems  to  be  plain  and 
nnambiguous.  Neither  non-use  of  the  franchise,  nor  failure 
to  hold  meetings,  nor  to  elect  officers,  nor  the  pendency  of 
bankruptcy  proceedings,  will  have  the  effect  to  dissolve  a  cor- 
poration, or  to  take  away  or  suspend  the  right  to  sue  and 
obtain  judgment.  Bev.  St.  §  6122.  Express  provision  is 
made  in  the  bankrupt  act  that  no  allowance  or  discharge  of  a 
corporation  shall  be  granted  to  any  corporation,  or  joint  stock 
company,  or  to  any  officer  or  member  thereof.  Chimney  Co. 
y.  Brast  or  Copper  Go.  91  U.  S.  656,  665 ;  Revere  v.  Boston  Cop- 
per Co.  16  Pick.  861,  389 ;  Cobum  v.  Paper  Co.  10  Gray,  243; 
Chamberlain  v.  ManufgCo.  118  Mass.  532,  536;  Bradt  v.  Ben- 
edict, 17  N.  y.  93.  It  does  not  follow  that  a  corporation  is  dis- 
solved by  the  sale  of  its  visible  and  tangible  property  for  the 
payment  of  debts,  or  by  the  temporary  suspension  of  its  busi- 
ness, BO  long  as  it  has  the  moral  and  legal  capacity  to  iucrease 
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its  subscriptions,  call  in  more  capital,  and  resume  its  business, 
which  is  emphatically  the  condition  of  corporations  during  the 
operation  of  the  bankrupt  act.  Brinckerhoffv.  Brown,  7  John. 
Ch.  216,  217,  226. 

Courts  have  often  held  that  a  corporation  may  be  dissolved 
by  an  unconditional  repeal  or  surrender  of  its  charter,  in  a 
manner  authorized  by  law,  and  the  court  of  errors  of  New 
Tork  once  held  that  if  a  corporation  suffers  acts  to  be  done 
which  destroy  the  end  and  object  for  which  it  was  created 
and  organized,  that  such  acts  are  equivalent  to  a  surrender 
of  its  chartered  rights;  nor  is  it  necessary  in  this  case  to 
contravert  that  proposition,  as  it  is  clear  that  such  a  corpo- 
ration, under  a  proceeding  in  bankruptcy,  cannot  be  dis- 
charged of  its  debts,  nor  will  such  a  proceeding  have  any  tend- 
ency to  deprive  the  corporation  of  the  power  to  continue  or 
to- resume  its  business.  Slee  v.  Bloom,  19  John.  456,  474. 
In  coming  to  the  conclusion,  said  Spencer,  C.  J.,  that  the  cor- 
poration in  this  case  is  dissolved,  I  lay  out  of  the  case  every- 
thing of  misuser  or  nonuser,  excepting  the  influence  which 
the  fact  of  nonuser  may  have  as  evidence,  connecting  with 
other  facts,  to  show  the  renunciation  of  corporate  rights. 
Upon  these  authorities,  and  for  the  reasons  given  by  the  chan- 
cellor, the  chief  justice  admitted  that  neither  misuser  nor 
nonuser  could  be  regarded  as  a  substantial  and  specific 
ground  of  dissolution.  Since  that  time  the  court  of  appeals 
has  decided  that,  in  order  to  infer  a  surrender  of  corpo- 
rate franchise,  the  circumstances  must  be  such  that  the  cor- 
poration has  hst  all  power  to  continue  or  resume  its  busi- 
ness; which  is  not  true  of  the  corporation  in  this  case,  and 
never  can  be  by  the  operation  of  the  bankrupt  proceedings, 
not  even  when  such  proceedings  are  followed  by  misuser 
or  nonuser.  Bradt  v.  Benedict,  17  N.  Y.  93,  99.  When 
the  cases  are  carefully  considered,  it  is  clear  that  the  exact 
rule  to  be  applied  in  such  a  case,  in  Massachusetts  and 
New  York,  is  not  substantially  different.  Controversy  upon 
that  subject  can  hardly  exist ;  but  the  complainants  contend 
that  a  corporation  within  the  meaning  of  the  state  statute  is 
dissolved  when  it  has  gone  into  bankruptcy,  and  has  ceased 
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letings,  elect  officers,  or  do  business,  for  which  they 
8  decisions  of  the  supreme  court  of  Missouri,  and 

they  are  analogous,  and  that  they  should  famish 

decision.  Moore  v.  Whitcomb,  48  Mo.  543,  547; 
%gs  Inst.  T.  Kellogg,  52  Mo.  583.     Much  discussion 

case  may  well  be  omitted,  as  the  bill  averred  that 
)r  was  repealed  and  the  corporation  dissolved, 
i  not  seem  to  have  been  controverted  by  the  def end- 
ire  a  charter  is  legally  repealed  it  is  safe  to  con- 
Th3  charter  rights  cease  to  exist.  Crease  v.  Bab- 
ick.  334,  346.  Both  of  the  Missouri  oases  adopt 
nnounced  in  the  original  New  York  case,  that  a 
a  may  be  dissolved  by  a  surrender  of  its  franchises, 
I  it  suffer  acts  to  be  done  which  have  the  effect  of 

the  end  or  abject  for  which  it  was  created,  it  is 
to  a  surrender  of  its  rights,  and  is,  in  effect,  a  dis- 

the  charter ;  but  they  both  overlook  the  fact  that 
Le'  of  the  original  case  is  materially  qualified  by  a 
and  that  the  doctrine,  if  not  qualified,  is  utterly 
it  with  the  bankrupt  act,  unless  it  be  admitted  that 
oration  which  is  adjudged  bankrupt  is  dissolved. 
\  of  corporations,  after  going  through  bankruptcy, 
eded  in  business  and  become  prosperous,  and  no 
heard  that  they  were  dissolved,  or  that  credit- 
lot  bring  a  suit  against  such  corporation  and  pro- 
Igment.  Nor  is  there  anything  in  the  later  case 
state  which  adds  any  greater  strength  to  the  con- 
,n  is  found  in  the  two  earlier  cases.  Perry  v.  Turner, 
8,  422.  All  of  these  cases,  including  the  original 
New  York,  are  put  upon  the  ground  that  the  ered- 
•  the  particular  provision,  is  without  remedy  until 
ation  is  dissolved;  and  that,  inasmuch  as  he  can- 
a  technical  dissolution,  he  ought,  as  a  matter  of 
1,  to  be  allowed  to  prove  a  practical  or  substantial 
n  of  the  corporate  existence  of  the  principal  debtor. 

general  liability  is  created  by  statute  without  a 
ing  given,  the  right  may  be  enforced  by  an  appro- 
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priate  action  at  law;  but  wbeu  the  provision  .creating  the  lia- 
bility  is  coupled  with  one  for  a  special  remedy,  that  remedy, 
says  Chief  Justice  Waite,  and  that  alone,  mmt  be  pursued. 
Stockholders  are  declared  individnally  liable  in  certain  cases, 
to  a  certain  amount,  by  the  Missouri  statute,  but  the  creditor 
is  not  left  to  select  his  remedy,  as  that  is  specifically  pointed 
out  by  the  statute.  Specific  remedy  is  given,  but  the  legis- 
lative act  gives  no  definition  whatever  of  dissolution,  or  of 
what  is  meant  when  it  is  said  that  a  corporation  has  sur- 
rendered its  franchises.  No  mode  of  enforcing  such  a  lia- 
bility was  provided  in  the  New  York  statute,  which  left  it  to 
the  court  to  provide  a  remedy,  under  which  the  courts  have 
held  that  the  creditor  may  elect  to  proceed  in  equity,  or  to 
bring  an  action  at  law ;  but  a  precise  method  for  the  purpose 
is  provided  by  the  Missouri  statute,  without  giving  any  defini- 
tion whatever  of  what  is  meant  by  the  dissolution  of  the 
charter  of  an  incorporated  company.  Massachusetts  limits 
a  resort  to  equity,  when  no  remedy  is  prescribed,  but  enforces 
the  rule  that  the  remedy  must  be  followed  whenever  it  is  pre- 
scribed, and  denies  all  other.  Cambridge  Water-works  v. 
Dyeing  dt  Bleaching  Go.  i  Allen,  289.  Statutory  regulations 
upon  the  subject  have  been  enacted  by  the  legislature  of 
Maryland,  which  is  silent  as  to  the  remedy,  and  the  court  of 
appeals  of  that  state  hold  that  the  liability  may  be  enforced 
in  an  action  of  law  by  one  creditor  against  a  single  stock- 
holder, even  though  it  appear  that  there  are  other  creditors. 
Norris  v.  Johnson,  34  Md.  485,  490.  Statutory  enactments 
exist  in  certain  states  which  declare  the  unqualified  liability 
of  stockholders ;  and  where  that  is  so,  and  no  mode  of  pro- 
cedure for  enforcing  it  is  provided,  it  is  conceded  that  cred- 
itors may  resort  to  equity,  as  in  a  creditor's  bill,  to  compel 
the  stockholders  to  pay  their  respective  claims.  Such  a  case 
arose  in  Maryland,  under  a  statute  of  that  state,  and  the 
court  of  appeals  remarked  that  the  statute  under  the  laws  in 
some  other  states  was  silent  as  to  the  remedy,  providing  no 
form,  and  designating  no  tribunal  where  satisfaction  may  be 
had.    In  such  cases,  say  the  court,  it  is  universally  conceded 
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sreditorB  may  have  reliof  in  equity;  and  they  refer 

[>orted  oases  in  New  York  to  support  the  proposition. 
Johnson,  uhi  supra.     When  no  remedy  to  enforce 

ability  is  provided  in  Massachusetts,  they  restrict  it 

;  whereas,  in  New  Tork,  the  better  opinion  is  that 

s  allow  the  creditor  to  select  his  remedy,  either  law 

,  unless  the  remedy  is  prescribed  by  statute ;  and  the 

;  Missouri  gives  a  remedy  against  the  stockholder,  as 

re  as  after  dissolution.  Dissolution  must  precede  the  ' 

a  New  Tork,  but  in  Missouri  the  creditor  may  have 

dy  either  before  or  after  dissolution,  if  the  other 

ircumstances  concur.    Except  when  the  corporation  IICZ        I 

ed,  the  liability  of  the  stockholder  under  the  consti-  I3I5»        ^ 

id  statute  of  the  state  is  secondary,  and  can  only  be  IZIO)       ' 

after  judgment  against  the  party  presumably  liable,  ^'r^ 

m  of  execution  that  there  cannot  be  found  any  prop-  "ICJI 

jreon  to  levy  the  execution.     State  St.  66,  198.  IZII3' 

;he  remedy  in  such  a  case  must  be  by  action  at  law, 

lance  with  the  practice  in  aU  or  most  of  the  states 

nilar  statutes  have  been  passed.     Qrund  v.  Tucker, 

0,  77.    Whatever  right  the  creditor  had  under  the 

tions  does  not  arise  out  of  contract,  but  is  given  by 

»nd  depends  entirely  upon  its  proper  construction.  '        '■  53 

.  Woodson,  19  Mo.  327 ;  Ochiltree  v.  Contracting  Go. 

13,  117 ;  Dauchy  v.  Brown,  supra ;  Erickson  v.  Nes-  '.'.  1  "3 

lUen,  233 ;  Halaey  v.  McLean,  12  Allen,  438. 

ent  has  already  been  remarked  to  show  that  when  a 

onfers  a  right  and  imposes  a  liability,  without  pro- 
distinct  remedy  for  its  enforcement,  the  common 

supply  the  omission  by  giving  to  a  party  an  appro- 

ition  by  which  his  right  may  be  enforced;  but  it  is 

rell  settled  in  principle,  and  by  all  the  authorities, 

3n  a  statute  confers  a  right  and  provides  a  remedy, 

edy,  and  that  only,  must  be  pursued.     Knowlton  v. 

1  Gush.  93,  97;  Kelton  v.  PhUllps,  3  Met.  61;  Dauchy 

,  24  Vt.  197-203.     Apply  that  principle  in  the  case 

le  court,  and  it  is  plain  that  the  bill  in  this  case  can- 

maintained,  as  the  statute  plainly  indicates  an  action 
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at  law  as  the  remedy  of  the  creditor  against  tbe  stockholder, 
even  when  it  appears  that  the  corporation  is  dissolved.  Prior 
to  dissolution,  it  is  as  clear  as  anything  can  be,  that  tbe  action 
at  law  is  the  only  remedy  provided  by  the  statute  to  enforce 
such  a  right,  and  it  is  equally  clear  that  no  other  remedy  is 
in  terms  given  to  tbe  creditor,  even  where  it  is  shown  that 
the  corporation  is  dissolved  in  one  of  the  two  modes  pointed 
out  in  the  state  statute.  Mere  non-user  of  its  franchises  is 
not  a  surrender,  nor  are  courts  warranted  in  enforcing  a  sur- 
render from  an  abandonment  of  its  franchises,  unless  there 
is  something  in  the  act  of  incorporation  to  justify  it.  The 
Regents  v.  Williams,  9  Gill  &  John.  365,  420.  Standard 
authorities  show  that  a  corporation  will  not  be  dissolved  by 
a  sale  of  the  franchise,  or  of  all  the  corporate  property;  nor 
by  a  settlement  of  all  its  concerns,  and  a  division  of  the  sur- 
plus; nor  by  a  cessation  of  all  corporate  acts;  nor  by  any 
abuse  of  corporate  powers ;  nor  by  the  doing  of  acts  which 
constitute  a  forfeiture  of  the  charter, — without  a  judgment 
to  that  effect  by  a  competent  court.  Such  dissolution,  it  is 
said,  can  only  take  place  in  the  following  ways :  Fiist,  by 
an  act  of  the  legislature,  in  cases  where  power  is  reser^'ed 
for  that  purpose ;  second,  by  a  surrender  of  the  charter,  and  a 
valid  acceptance  of  the  same  by  the  proper  authority ;  third, 
by  a  loss  of  all  its  members,  or  of  all  the  members  of  an  in- 
tegral part,  so  that  the  exercise  of  corporate  functions  cannot 
be  restored ;  fourth,  by  forfeiture,  which  must  be  declared  by 
the  judgment  of  a  competent  court.  Angel  &  Ames  on  Corp. 
(4th  Ed.)  §  773 ;  Abbott  Dig.  Corp.  291 ;  Boston  Glass  Mannf. 
V.  Langdon,  24  Pick.  49,  62;  Slee  v.  Bloom,  5  John.  Ch.  366, 
379;  Canal  Co.  v.  Railroad  Co.  4  Gill  &  John.  1.  121;  WUde 
V.  Jenkins,  4  Paige  Ch.  E.  481, 488 ;  Niagara  Bank  v.  Johnson, 
8  Wend.  645,  652. 

Equity,  in  the  form  of  a  creditors'  bill,  is  the  remedy 
chosen  by  the  complainants,  to  which  the  respondents  have 
demurred  for  the  want  of  equitable  support,  or  of  authority 
Vinder  tbe  state  statute.  Among  other  things,  the  statute 
provides  that  when  such  a  corporation  is  dissolved,  leaving 
debts  unpaid,  suits  may  bo  brought  against  any  person  oi 
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persons  who  were  stockholders  at  the  time  of  sach  dissola- 
tion,  without  joining  the  corporation  in  sueh  suite.  Nothing 
is  found  in  that  language  to  justify  an  inference  that  the 
legislature  intended  to  give  the  creditors  a  creditors'  bill  as  a 
remedy,  but  the  whole  scope  of  the  sentence  points  to  an  ~ 
action  at  law.  Confirmation  of  that  flows  from  what  follows, 
as  the  parties,  if  they  pay  more  than  their  proportion,  are 
plainly  given  an  action  for  contribution,  after  the  creditor  or 
creditors,  as  the  case  may  be,  have  had  judgment  and  execu- 
tion in  their  favor,  and  have  collected  the  amount.  Support 
to  that  view  is  also  derived  from  the  fact  that  the  bill  shows 
no  equity.  Both  parties  agree  that  the  statute  does  not 
charge  the  stockholders  generally  for  the  debts  of  the  corpo- 
ration. Nothing  of  the  kind  is  alleged  or  pretended  in  argu- 
ment ;  and,  if  it  were,  it  could  not  be  supported  for  a  moment, 
as  the  statute  provides  that  no  stockholder  shall  be  liable  to 
pay  the  debts  of  the  corporation  beyond  the  amount  due  on 
his  stock,  and  an  additional  amount  equal  to  the  stock  owned 
by  him,  which  brings  the  case  within  the  admitted  definition 
of  a  statutory  liability,  from  which  it  follows  that,  if  the 
statute  provides  the  mode  of  enforcement,  that  mode  is  exclu- 
sive of  all  others,  and  must  be  followed.. 

Besort  to  equity  is  wholly  unnecessary  in  this  case,  the  facts 
showing  that  the  complainants,  if  they  have  any  claim,  may 
enforce  it  in  a  suit  at  law;  nor  has  the  court  any  discretion 
npon  the  subject,  as  it  is  reasonably  plain  that  an  action  at 
law  is  the  remedy  contemplated  by  the  legislature ;  or,  if  not, 
then  it  is  plainly  a  case  where  a  liability  is  imposed  by  stat- 
ute, without  providing  the  means  for  its  enforcement,  in  which 
the  general  rule  is  that  it  must  be  enforced  by  an  appropriate 
common  law  action.  Bollard  ir.  Bailey,  20  Wall.  520,  527 ; 
Knowlton  v.  Ashley,  8  Gush.  93-97.  For  these  reasons  I  am 
of  the  opinion  that  there  is  no  equity  in  the  bill,  and  that  the 
demurrer  must  be  sustained. 

Decre«  for  the  respondents,  disnussiDg  the  bill  of  complaint. 
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Chadwiok  and  others  v.  Thb  United  States. 

{Oireuit  Oourt,  D.  MataaehutetU.    Bcptember  30, 1880.) 

1.  CoLiiBOTOB'B  Bom) — Copy— Authentication.— The  copy  of  a  collect- 

or's bond  is  safflciently  authenticated  by  the  certiflcate  of  the  secretary 
of  the  treasury,  in  a  suit  upon  the  bond,  where  the  original  was  in  the . 
custody  of  that  department,  and  was  wholly  disconnected  from  the 
transcript  certified  by  the  register  of  the  treasury. 

2.  Samr — Condition  not  Specifibd  in  Act  of  Consrbss. — The  addition 

of  a  condition,  not  specifically  named  in  the  act  of  Congress,  that  the 
obligors  shall  not  be  liable  if  each  and  every  deputy  appointed  by  the 
collector  shall  truly  and  faithfully  execute  and  discharge  all  the  duties 
of  such  deputy  collector  according  to  law,  does  not  relieve  the  sureties 
from  liabUlty. 

8.  Saxb— TaAirscRiPT  of  Account— Etidencb.— A  certified  transcript  of 
the  account  of  the  collector  is  admissible  in  evidenbo  in  a  separate 
action  against  the  sureties. 

4.  Bams— SuRBTiBB— BnBSEQUsHT  Lkoiblatioh.— Sureties  upon  a  collect- 
or's bond  are  liable  for  charges  for  unaccounted  stamps,  although  the 
collector  was  not  liable  to  account  for  such  stamps  at  the  date  of  the 
bond. 

6.  Bamb  — Qtjabtbblt  Rbtukn- Acthentication— Absibtant  Secre- 
TABT  or  thb  Trbasubt. — An  assistant  secretary  of  the  treasury  is 
duly  authorized  to  authenticate  one  of  the  quarter^  retums'of  a  col- 
lector of  interna]  revenue. 

6.  Bahb — EviDBNCB. — Evidence  is  admissible,  in  a  suit  upon  the  bond,  to 

show  that  the  collector  received  money  to  await  the  result  of  an  at- 
tempt to  compromise,  and  that  the  same  was  retained  by  him. 

7.  Baub — Same — Printed  Kkgulations.— In  such  suit  the  printed  regu- 

lations of  the  treasury,  in  the  form  of  a  circular,  were  admissible  in 
evidence,  when  it  was  shown  that  a  duplicate  copy  of  the  same  was 
found  in  a  book  kept  by  the  collector,  in  which  a  large  number  of 
treasury  circulars  from  the  commissioner  were  pasted. 

8.  Same — Same — Pcbuo  Monbt. — The  sufficiency  of  evidence,  to  establish 

the  fact  that  money  received  by  the  collector  had  become  public  money, 
must  be  determined  by  the  jury  and  not  by  the  court. 

9.  Bame — Sake — Additional  Bond. — The  question  whether  an  additional 

bond,  executed  by  the  collector  at  the  leqnest  of  the  (XBumlsaloner, 
is  a  substitute  or  strengthening  bond,  should  properly  ha  left  to  the 
jury. 

10.  Bahb— Bahb— Lettbb  to  Commissionbr.- The  contents  of  a  letter 
from  the  collector  to  the  commissioner  can  only  be  proved  by  a  copy 
of  the  same,  duly  certified  from  the  treasury  department. 
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11.  Bamk— 8amk — Notice  to  Pbodwjb  Letter. — When  a  letter  is  In 
oomt,  and  in  the  possession  of  the  opposite  part7,  the  notice  to  pTO> 
dace  may  be  given  at  the  trial,  and,  if  so  given,  is  In  season  to  alloir 
parol  evidence  of  its  contents. 

A.  B.  Wentworth,  for  plaintiffs  it.  error. 

George  P.  Sanger,  for  defendants  in  error. 

CuFFOBD,  C.  J.  Collectors  of  internal  revenue,  before  they 
enter  npon  the  duties  of  their  ofSces,  are  required  to  execute 
a  bond  in  such  an  amount  as  the  commissioner  shall  pre* 
Bcribe,  with  not  less  than  five  sureties,  to  be  approved  by  the 
Bolieitor  of  the  treasury,  conditioned  that  the  collector  shall 
faithfully  perform  the  duties  of  his  office  according  to  law*  and 
shall  justly  and  faithfully  account  for  and  pay  over  to  the 
United  States,  *  •  all  public  moneys  which  may  come 
into  his  hands  or  possession.  Provision  is  also  made  that 
such  bond  shall  be  filed  in  the  office  of  the  first  comptroller 
of  the  treasury,  and  the  requirement  is  that  the  collector  shall, 
from  time  to  time,  renew,  strengthen,  and  increase  his  official 
bond,  as  the  secretary  of  the  treasury  may  direct,  with  such 
farther  conditions  as  the  commissioner  shall  prescribe.  13 
St.  at  Large,  225;  Eev.  St.  §  3143.  Authority  is  given  to 
Bach  ooUector  to  appoint  as  many  deputies  as  he  may  think 
proper,  to  be  by  him  compensated  for  their  services ;  and  he 
may  require  such  an  appointee  to  give  bond,  and  may  revoke 
the  appointment  whenever  he  pleases,  giving  due  notice  to 
the  commissioner.  Id. ;  Eev.  St.  §  3148.  Sufficient  appears 
to  show  that  the  defendants  in  the  court  below  were  sureties 
on  the  official  bond  set  forth  in  the  record,  which  was  given 
by  the  principal  to  the  plaintiffs  as  collector  of  internal  rev- 
enne.  Default  having  been  made  by  the  principal,  the  plain- 
tiffs instituted  the  present  action  against  his  sureties  to  re- 
cover  the  amount  of  public  moneys  in  the  hands  of  the 
principal  which  he  failed  to  pay  over  as  required  by  the  terms 
of  the  bond.  Service  was  made,  and  the  defendants  appeared 
and  set  np  the  several  defences  specified  in  their  pleadings. 
Issne  being  joined,  the  parties  went  to  trial  in  thci  district 
court,  and  the  verdict  and  judgment  were  in  favor  of  the  plain- 
tiffs.   Exceptions  were  filed  by  the  defendants,  and  they  sued 
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oat  the  present  writ  of  error.  Since  the  eanse  was  entered 
here,  the  defendants  below  have  filed  the  following  assign- 
ment of  errors :  (1)  that  the  court  erred  in  admitting  the  bond 
in  evidence ;  (2)  that  the  court  erred  in  ruling  that  the  action 
could  be  maintained  against  the  sureties,  and  in  overruling 
the  objections  of  the  defendants  that  it  could  not,  inasmuch 
as  it  coutains  requirements  not  specified  in  the  act  of  con- 
gress; (3)  that  the  court  erred  in  admitting  the  transcript 
from  the  treasury  departmont  as  evidence  in  the  case;  (4) 
that  the  court  erred  in  allowing  the  plaintiffs  to  prove  certain 
acts  of  the  collector  as  breaches  of  the  bond;  (5)  that  the 
coui-t  erred  in  admitting  a  copy  of  the  quarterly  return  of  the 
collector  to  the  treasury  department,  as  certified  by  the  assist- 
ant secretary;  (6)  that  the  court  erred  in  ruling  that  the  act 
of  the  deputy  collector  in  receiving  money  to  await  the  result 
of  an  offer  of  compromise  in  the  case  specified  was  competent 
to  charge  the  sureties  as  for  the  default  of  the  collector;  (7) 
that  the  court  erred  in  admitting  as  evidence  the  printed  reg- 
ulations of  the  treasury,  as  there  was  no  evidence  that  it  had 
ever  been  seen  by  the  collector;  (8)  that  the  court  erred  in 
admitting  the  evidence  to  charge  the  defendants  with  the 
money  of  Jutz,  as  a  reception  of  public  money;  (9)  that  the 
court  erred  in  leaving  the  question  to  the  jury  whether  the 
additional  bond  was  a  substitute  or  a  strengthening  bond; 
(10)  that  the  court  erred  in  not  admitting  secondary  evidence  of 
the  letter  described  in  the  transcript;  (11)  that  the  court 
erred  in  allowing  the  plaintiffs  to  inquire  of  the  witness  as  to 
the  contents  of  a  letter  received  from  the  office  of  the  commis- 
sioner. 

1.  Had  the  bond  been  annexed  to  the  transcript,  it  might 
properly  have  been  certified  as  a  part  of  it  by  the  register  of 
the  treasury.  Bev.  St.  §  886.  But  it  was  not,  and  for  that 
reason  falls  within  a  prior  section,  which  provides  that  copies 
of  any  books,  records,  papers,  or  documents  in  any  of  the 
executive  departments,  authenticated  under  the  seals  of  such 
departments,  respectively,  shall  be  admitted  in  evidence, 
equally  with  the  originals  thereof.  Eev.  St.  §  882.  Documents 
of  the  kind  are  not  in  the  possession  of  the  register,  nor  has 
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he  anything  to  do  with  them  in  a  case  like  the  pr«sent.  In- 
stead of  that,  they  are  papers  or  documents  in  the  immediate 
castody  of  the  treasury  department,  and  the  secretary,  or  the 
assistant  secretaries,  are  the  proper  persons  to  authenticate 
copies  of  the  same  under  the  seal  of  the  department.  U.  S. 
T.  Barton,  Gilpin,  439 ;  Falleck  v.  Barney,  5  Blatchf .  38.  Cases 
are  referred  to  where  it  is  held  that  the  copy  must  be  authen- 
ticated by  the  certificate  of  the  register,  and  that  may  still  be 
the  better  rule  where  the  paper  or  document  is  annexed  to, 
or  forms  a  part  of,  the  transcript ;  but  it  cannot  be  held  that 
the  certificate  of  the  secretary  of  the  treasury  is  insufficient 
vhere  it  appears  that  the  paper  in  question  was  in  custody  of 
that  department,  and  is  wholly  disconnected  from  the  settle- 
ment of  the  account  embraced  in  the  transcript  evidenced  by 
the  certificate  of  the  register.  Smith  v.  U.  S.  5  Pet.  291. 
Congress  provided,  at  a  very  early  period,  that  the  secretary 
of  state  shall  cause  a  seal  of  office  to  be  made  of  his  depart- 
ment, and  that  all  copies  of  records  and  papers  in  the  office, 
authenticated  under  the  said  seal,  shall  be  evidence  equally  as 
the  original  record  or  paper.  1  St.  at  Large,  69.  Copies  of 
records  and  papers  deposited  in  that  office  were,  ever  after  the 
passage  of  that  act,  authenticated  by  the  incumbent  of  the 
office,  under  the  seal  of  the  department.  Power  to  authenti- 
cate copies  of  certain  records,  papers,  and  documents  was, 
i)?a  subsequent  act,  extended  to  all  the  beads  of  department, 
and  to  the  solicitor  of  the  treasury,  and  the  provision  is  thai 
sacb  copies  may  be  read  in  evidence  in  all  courts.  9  St.  at 
Large,  350.  Unlimited  provision  was  made  by  a  still  later 
act,  that  all  books,  papers,  documents,  and  records  in  the 
department  of  the  interior  may  be  copied,  and  certified  under 
the  seal  of  the  department,  in  the  same  manner  as  in  the 
other  executive  departments,  and  with  the  same  force  and 
effect.  10  St.  at  Large,  297.  Taken  together,  these  several 
provisions,  including  the  section  of  the  Revised  Statutes  re- 
ferred to,  show,  beyond  doubt,  that  the  copy  of  the  bond 
vas  duly  authenticated,  and  that  it  was  properly  admitted  in . 
evidence,  which  fully  disposes  of  the  objection  that  the  court 
v.3,no.l3— 48 
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erred  in  refusing  to  require  the  plaintiffs  to  produce  the  origi- 
nal bond. 

3.  Both  parties  used  the  certified  copy  of  the  bond  during 
the  trial,  but  the  defendants  objected  to  its  admission  in  evi- 
dence, because  it  contains  the  condition,  in  addition  to  those 
specifically  named  in  the  act  of  congress,  that  the  obligors 
shall  not  be  liable,  if  each  and  every  deputy  appointed  by  the 
collector  shall  truly  and  faithfully  execute  and  discharge  all 
the  duties  of  such  deputy  collector  according  to  law;  the 
argument  being  that  a  bond,  though  in  all  other  respects 
oorreot,is  not  such  a  bond  as  the  act  of  congress  requires  if  it 
contains  that  provision.  Law  and  justice  concur  that  the 
collector  is  responsible  for  the  acts  and  doings  of  his  deputies, 
as  they  are  his  appointees,  and  the  act  of  congress  requires 
him  to  compensate  them  for  their  services.  They  are,  in  a 
certain  sense,  his  agents ;  and,  inasmuch  as  he  is  responsible 
for  their  acts,  he  may  require  every  such  appointee  to  execute 
to  him  a  bond,  with  sureties,  for  the  faithful  performance  of 
his  duties.  Whether  such  provision  is  or  not  contained  in 
the  bond  of  the  collector,  he  is  responsible  for  the  acts  and 
doings  of  his  deputies ;  and  I  am  of  the  opinion  that  the  pro- 
vision is  justified  by  the  due  construction  of  the  act  of  con- 
gress, and  that  the  objection  is  without  merit.  Suppose  it 
were  otherwise,  still  the  objection  to  the  ruling  of  the  court 
cannot  prevail,  as  it  is  shown  that  the  bond,  even  though  not 
authorized  by  the  act  of  congress,  would  be  valid  as  a  com- 
mon-law contract.  V.  S.  v.  Tingey,  5  Pet.  114,  138;  U.  8. 
V.  Bradley,  10  Pet.  343-363;  Tyler  v.  Hand,  7  How.  673- 
688;  U.  S.  V.  Hodton,  10  Wall.  395,  406. 

3.  Due  settlement  of  the  account  of  the  collector  had  been 
made  by  the  accounting  officers  of  the  department,  and  the 
plaintiffs  offered  the  certified  transcript  of  the  same  in  evi- 
dence, to  which  the  defendants  objected,  insisting  that  the 
transcript  is  not  competent  evidence  in  this  ease,  which  is  an 
action  against  the  sureties,  without  joining  the  principal. 
Sureties  are  clearly  liable  for  the  defaults  of  the  principal,  to 
the  extent  that  the  same  are  covered  by  the  official  bond ; 
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i  is  too  plain  for  argament  that  the  admissions  of 
ol,  made  in  his  official  returns,  are  evidence  to 
£oial  default ;  and,  if  so,  it  cannot  make  any  dif- 
a,  controversy  with  the  United  States,  under  the 
of  congress,  whether  the  action  is  against  princi> 
sty,  or  is  a  separate  action  against  the  sureties. 
ith,  12  Allen,  243-244.  Treasury  transcripts  are 
%a  evidence  "when  suit  is  brought  in  any  case  of 
of  a  revenue  officer  or  other  person  accountable 
noney."  Eev.  St.  §  886 ;  U.  S.  v.  Cutter,  2  Cur- 
!;  Bruce  v.  U.  S.  17  How.  437;  U.  S.  v.  Gaussen, 
8, 213. 

juent  to  the  date  of  the  bond  in  suit  congress 
lot  requiring  stamps  to  be  prepared  for  distilled 
Lcco,  snuff,  and  cigars,  and  authorized  the  com- 
>  issue  the  same  to  any  collector,  upon  his  requi- 
ctoh  numbers  as  should  be  necessary  for  the 
such  a  collector.  15  St.  at  Large,  137,  151. 
be  kind  were  issued  to  the  collector  in  the  form  of 
aining  tax-paid  stamps,  and  the  stamps  were 
ihe  collector  at  their  full  value.  Monthly  returns 
ps  issued  to  distillers  were  required  to  be  made  by 
ir  to  the  commissioner.  Id.  138.  Charges  for 
s  not  accounted  for  were  contained  in  the  claim 
tiffs,  and  when  they  offered  proof  to  sustain  the 
defendants  objected  to  its  admissibility,  and  re- 
court  to  rule  that  the  sureties  in  the  bond  were 
ir  such  a  charge,  as  the  collector  was  not  required 
a.ny  such  duty  at  the  date  of  the  bond.  Such  a 
>n  for  the  protection  of  the  government,  and  the 
well  as  the  principal,  covenant  that  the  collector 
and  faithfully  execute  and  discharge  all  the  duties 
3ffice,  according  to  law;  and  that  he  shall  justly 
ily  account  for  and  pay  over  to  the  United  States, 
ice  with  the  orders  and  regulations  of  the  secre- 
treasury,  all  public  moneys  which  may  come  into 
r  possession."  Much  discussion  of  this  topic  is 
pessary,  as  the  authorities  everywhere  show  that 
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the  Tiews  of  the  defendants  cannot  be  sustained.  U.  8.  t. 
Powell,  14  Wall,  493,  501;  Postm.  Gen.  t.  Hunger,  2  Paine, 
189;  White  v.  Fox,  22  Me.  341;  People  v.  Vilas,  86  N.  Y. 
459,  466;  King  v.  Nicholas,  16  Ohio  St.  80;  U.  S.  v.  Gaussen, 
97  U.  8.  584;  U.  S.  t.  McCartney,  1  Fed.  Eep.,104;  f7.  5,  v. 
Singer,  15  Wall.  111. 

5.  Official  accounts  of  a  collector  must  be  settled  by  the 
proper  officers  of  the  treasury  department ;  and,  when  duly 
settled,  a  transcript  of  the  same  may  be  certified  by  the  regis- 
ter of  the  treasury  under  the  seal  of  the  department ;  but  one 
of  the  quarterly  returns  of  the  collector  was  certified  by  the 
assistant  secretary  of  the  treasury,  and  when  it  was  offered  in 
evidence  by  the  plaintiffs  the  defendants  objected  to  its  ad- 
missibility, and  now  assign  for  error  the  ruling  of  the  court 
in  admitting  the  document  to  be  read  to  the  jury.  All  admit 
that  it  might  have  been  authenticated  by  the  secretary  of  the 
treasury,  and,  if  so,  it  is  clear  that  the  certificate  of  the 
assistant  secretary,  under  the  seal  of  the  department,  is  equally 
regular  and  valid.  Assistant  secretaries  in  the  treasury  de- 
partment are  appointed  under  the  authority  of  an  act  of  con- 
gress, with  power  to  perform  such  duties  in  the  office  of  the 
head  of  the  department  as  he  may  prescribe,  or  as  the  law 
directs.  9  St.  at  Large,  396;  Rev.  St.  §  245.  Extensive 
duties  are  assigned  to  such,  and  in  case  of  the  death,  resigna- 
tion, absence,  or  sickness  of  the  secretary,  the  proper  assistant 
is  required  by  law,  unless  otherwise  directed  by  the  president, 
to  perform  all  the  duties  of  the  department  until  a  successor 
is  appointed,  or  such  absence  or  sickness  shall  cease.  Rev. 
St.  §  177.  Nothing  appearing  to  the  contrary,  the  legal 
presumption  is  that  the  certificate  was  made  in  pursuance  of 
a  lawful  authority,  and,  being  under  the  seal  of  the  depart- 
ment, it  is  sufficient  to  show  that  the  ruling  of  the  court  is 
correct. 

6.  Money  was  received  by  the  collector  to  await  the  result 
of  an  attempt  to  compromise,  and  was  retained  by  him. 
Evidence  to  prove  that  fact  was  offered  by  the  plaintiffs,  to 
which  the  defendants  objected,  insisting  that  the  money  was 
not  public  money ;  but  the  court  overruled  the  objection  and 
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admitted  the  testimony,  which  ruling  is  the  basis  of  the  pres- 
ent  assignment  of  error.  Whether  the  collector  received  the 
money,  and,  if  so,  whether  he  retained  it,  were  questions  of 
fact  for  the  jury ;  and,  in  order  to  enable  them  to  determine 
these,  it  was  clearly  proper  to  admit  the  evidence,  and  they 
having  found  in  favor  of  the  plaintiffs,  that  finding  is  oonola- 
Eive. 

7.  Department  regulations  are  frequently  printed  in  the 
form  of  circulars,  and  furnished  to  collectors  for  their  instruc- 
tion  and  guidance  in  the  performance  of  their  duties.  Such 
a  regulation  was  offered  in  evidence  by  the  plaintiffs;  and 
having  been  admitted  by  the  court,  subject  to  the  objection 
of  the  defendants,  the  ruling  of  the  court  is  made  the  founda- 
tion of  the  seventh  assignment  of  errors.  Sworn  testimony 
showed  that  a  duplicate  copy  of  the  same  was  found  in  a 
book  kept  by  the  collector,  in  which  large  numbers  of  treas- 
ury circulars  from  the  commissioner  were  posted,  which  the 
deputy  collector  turned  over  to  the  successor  of  tiie  collector 
appointed  in  his  place.  Deposits  of  the  kind,  in  cases  aris- 
ing under  the  revenue  laws,  are  received  by  the  collector  in 
his  official  character,  and  the  regulations  of  the  department 
require  him  to  place  the  same  to  the  order  of  the  secretary,  in 
the  office  of  the  assistant  treasurer,  as  soon  as  it  is  received. 
Plainly,  his  sureties  contracted  that  he  would  comply  with 
that  regulation.  By  the  verdict,  it  is  established  that  he  did 
not  do  so  in  either  of  the  cases  mentioned.  Beyond  all  ques- 
tion the  money  became  public  money  the  moment  the  offer 
of  compromise  was  accepted,  within  the  true  intent  and 
meaning  of  the  bond  executed  by  the  sureties.  Nor  is  it 
doubted  that  all  the  obligors  in  the  bond  would  have  been 
liable  even  if  the  offer  of  compromise  had  not  been  accepted ; 
bat  it  is  not  necessary  to  decide  that  point,  as  the  jury  were 
folly  warranted  in  finding  that  both  the  offers  were  accepted. 

8.  Two  cases  of  the  kind  are  mentioned  in  the  record,  and 
in  respect  to  the  last,  the  plaintiffs  called  the  deputy  collector, 
vho  testified  that  the  person  therein  named  came  to  him  and 
said  that  he  was  charged  with  a  criminal  offence  under  the 
revenue  law,  which  he  wished  to  settle;  that  he  wished  to 
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deposit  $250  to  await  the  offer  of  compromise ;  that  he,  the 
witness,  took  the  money,  gave  the  party  a  receipt  for  it,  and 
put  it  in  the  collector's  safe  with  the  other  money ;  that  he 
made  a  memorandum  of  it,  and  from  whence  it  came,  and  that 
the  same  night  he  handed  the  whole  bundle  of  money  to  the 
collector,  at  the  hour  the  collector  was  accustomed  to  deposit 
his  money ;  which  is  all  the  account  given  of  what  became  .of 
the  money,  nor  did  the  evidence  state  what  was  the  result  of 
the  offer  of  compromise.  Seasonable  objection  was  made  by 
the  defendants  that  the  evidence  was  not  sufficient  to  show 
that  the  money  became  public  money,  or  to  establish  their 
liability,  but  the  court  ruled  that  they  were  liable  if  the  col- 
lector received  and  appropriated  the  money,  which  ruling 
constitutes  the  basis  of  the  eighth  assignment  of  errors. 
None  can  successfully  deny  that  the  evidence  tended  to  prove 
the  issue,  and,  if  so,  the  question  of  its  sufficiency  was  for  the 
jury,  and  not  for  the  court.  Matters  of  law  only  are  subject 
to  re-examination  under  a  writ  of  error.  If  the  collector 
received  the  money,  and  appropriated  it  to  his  own  use,  he  is 
clearly  liable  as  for  public  money,  as  it  is  plain  that  he 
received  it  in  his  official  character;  and,  if  so,  it  is  equally 
certain  that  his  sureties  are  liable  in  this  action,  as  they  con- 
tracted that  he  should  justly  and  faithfully  account  for  and 
pay  over  to  the  plaintiffs  all  public  money  that  came  into  his 
hands  or  possession. 

9.  Notice  was  given  to  the  collector  by  the  commissioner 
that  he  must  execute  and  forward  to  the  office,  at  the  earliest 
practicable  rioment,  an  additional  bond  as  collector,  in  the 
sum  of  $100,000.  Pursuant  to  that  notice,  the  collector 
executed  such  a  bond,  and  procured  it  to  be  signed  by  five 
sureties,  two  of  whom  were  the  same  as  those  on  the  bond  in 
suit.  Affidavits,  in  proper  form,  as  to  the  responsibility  of 
the  sureties,  were  annexed,  and  the  same  were  forwarded  to 
the  department,  but  nothing  was  heard  from  the  bond,  and 
no  communication  was  had  concerning  the  same.  Proof  waa 
given  by  the  defendants  that  the  deputy  of  the  collector,  after 
the  suit  was  commenced,  saw  both  bonds  in  the  office  of  the 
comptroller,  and  that  he  read  the  same  sufficiently  to  see  that 
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they  were  alike.  Rebutting  evidence  was  given  by  tlie  plain- 
tiffs of  a  clerk  who  testified'tbat  he,  within  six  months  after 
that,  made  a  list  of  the  bonds  in  that  office,  and  that  his  list 
contains  no  snch  bond;  that  just  before  the  trial  he  made 
Bearch  for  it  in  the  office,  and  could  find  nothing  of  it,  or  of 
the  letter  in  which  it  was  forwarded.  He  also  testified  that 
there  was  a  style  of  bond  technically  known  in  the  depart- 
ment as  an  additional  or  strengthening  bond,  which  was 
required  and  given  when  the  one  on  file  was  not  deemed  snf> 
ficient,  but  that  it  did  not  supersede  the  old  bond.  Both 
parties  resting,  the  defendants  requested  the  court  to  instruct 
the  jury  that  if  the  collector  filed  a  new  bond,  with  new  sure- 
ties in  a  like  penalty,  which  the  department  accepted,  that 
the  sureties  in  the  old  bond  were  discharged  from  that  date ; 
bat  the  court  left  it  to  the  jury  to  determine  whether  the  new 
bond  was  a  substitute  bond  or  a  strengthening  bond,  and  in- 
structed them  that,  if  it  was  a  strengthening  bond,  the  sure- 
ties were  not  released,  telling  them  at  the  same  time  that,  if 
it  was  a  substitute  bond,  the  views  of  the  defendants  were 
correct.  Exceptions  were  taken,  and  the  rulings  of  the  court 
in  that  regard  are  called  in  question  by  the  ninth  assignment 
of  errors.  Strengthening  bonds  are  recognized  in  certain 
acts  of  congress.  13  St.  at  Large,  225 ;  *17  8t.  at  Large,  408. 
Neither  party  exhibited  any  evidence  to  show  that  there  is 
any  such  difference  in  the  form  or  provisions  of  the  two 
bonds  as  would  enable  the  court  to  decide,  as  matter  of  law, 
whether  the  new  bond  was  a  substitute  bond  or  a  strengthen- 
ing bond,  sometimes  called  an  additional  bond.  Testimony 
to  that  effect  is  entirely  wanting,  and,  in  the  absence  of  all 
sQch  testimony,  it  is  impossible  to  decide  that  the  ruling  of 
the  court,  in  leaving  the  question  to  the  jury,  is  erroneous. 
Substitute  bonds  discharge  sureties  on  the  old  bonds  from  the 
time  the  new  bond  is  accepted.  Strengthening  bonds  do  not 
have  that  effect,  as  all  agree.  Viewed  in  the  light  of  these 
(Dggestions,  it  is  clear  that  the  assignment  of  error  must  be 
overruled. 

10.  Oral  evidence  was  introduced  by  the  defendants  shoW'* 
ing  that  two  of  the  sureties  in  the  bond  became  dissatisfied, 
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and  that  they  procured  the  collector  of  the  customs  to  write  a 
letter  to  the  commissioner  asking  that  they  might  be  relieved 
as  such  sureties.  They,  the  defendants,  claimed  that  they  had 
given  notice  to  the  plaintifiFs  to  produce  that  letter,  which  not 
having  been  produced,  they  proceeded  to  inquire  of  the  wit- 
ness what  were  the  contents  of  the  letter ;  but  the  court  ex- 
cluded the  question,  and  ruled  that  the  contents  could  only  be 
proved  by  a  copy  of  the  same,  duly  certified  from  the  treas- 
ury department,  which  ruling  is  the  foundation  of  the  tenth 
assignment  of  error.  Communications  addressed  to  the  com- 
missioner, if  of  an  official  character,  are  filed  when  received 
in  the  proper  office  of  the  treasury  department,  and  become 
papers  or  documents  within  the  meaning  of  the  act  of  con- 
gress, which  provides  that  copies  of  papers  and  documents  in 
any  executive  department,  authenticated  under  the  seal  of  the 
department,  shall  be  admitted  in  evidence  equally  with  the 
original.  Bev.  St.  §  882.  Papers  of  the  sort,  when  filed  in 
the  proper  office,  says  Mr.  Justice  Miller,  become  part  of  the 
records  and  archives  of  the  office,  and  the  law  is  well  settled 
that  in  such  a  case  the  original  need  not  be  produced  in  any 
trial,  but  that  copies  of  the  same,  certified  by  the  officer  in 
whose  possession  the  original  property  is,  may  be  used  with 
the  same  effect  as  the  original.  If  the  government  needs 
such  a  copy  ^he  district  attorney  will  produce  it  if  he  pro- 
poses to  use  it  at  the  trial ;  or  if  the  other  party  wants  to  use 
it  the  law  provides  the  means  by  which  it  can  be  obtained. 
Duly  authenticated  copies  are  the  best  attainable  evidence  in 
such  a  case,  and  must  be  produced  unless  some  sufficient  rea- 
son is  shown  for  not  doing  so,  and  he  adds  that  the  govern- 
ment is  not  bound  to  furnish  either  the  originals  or  certified 
copies  to  suitors  with  whom  they  are  contending,  unless  upon 
demand  at  the  proper  office  and  tender  of  the  lawful  fees. 
Barney  v.  Schmeider,  9  Wall.  248,  253. 

11.  Enough  appeared  to  show  that  the  letter  from  the  col- 
lector of  the  customs  to  the  commissioner  could  not  be  found, 
but  the  defendants  did  not  offer  to  prove  its  contents.  Parcl 
testimony  was  given  subsequently  respecting  the  bond,  and, 
on  cross-examination  of  the  first-named  defendant,  he  was 
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asked  if  he  received  an  answer  to  that  letter  from  the  commis- 
eioner,  to  which  be  replied  that  he  did ;  and  in  reply  to  the 
interrogatory  where  it  was,  he  said  it  was  in  court  in  the 
hands  of  his  counsel.  Immediate  request  was  made  by  the 
plaintiffs  of  his  counsel  to  produce  the  letter,  which  he  refused 
to  do,  and  the  plaintiffs  gave  evidence  of  its  contents,  subject 
to  the  objection  of  the  defendants,  which  is  the  foundation  of 
the  last  assignment  of  error.  When  the  paper  in  question  is 
in  court,  and  in  the  possession  of  the  opposite  party,  the 
notice  to  produce  may  be  given  at  the  trial,  and,  if  so  given, 
is  in  season  to  allow  parol  evidence  of  its  contents.  Dwyery. 
ColHm,  7  Exch.  638,  (639;)  1  Taylor's  Ev.  (6th  Ed.)  449,  § 
426;  1  Greenl.  Ev,  (13th  Ed.)  661. 

Tested  by  these  several  considerations,  it  is  clear  that  the  rul- 
ings of  the  court  below  are  correct,  and  that  there  are  no 
errors  in  the  record. 

Judgment  affirmed. 


Brownell  v.  Troy  &  Boston  Bailroad  Co. 
{Circuit  Court,  D.  Vermont.    May,  1880.) 

L  JuBiBDicnoN — FoRBiaN  ConPORATioN  —  Sbrvicb  of  Process — Gkn. 
St.  Vt.  e.  28,  4  118.— Section  118,  c.  28,  of  the  General  Statutes  of 
Vermont,  provided  that  the  lessee  of  a  railroad  within  the  state,  re- 
siding out  of  the  state,  should  appoint  one  person  reBidcnt  in  the  state, 
upon  whom  service  of  every  kind  of  process  known  to  the  laws  of  the 
state  might  at  any  time  be  made;  and  that  all  such  service  upon  the 
person  so  appointed  should  be  a  legal  service  upon  the  lessee.  Held, 
that  service  upon  the  agent  of  the  non-resident  lessee  of  a  railroad 
within  the  state,  appointed  in  accordance  with  the  terms  of  this  sec- 
tion, and  served  in  the  manner  provided  by  the  laws  of  the  state  for 
the  service  of  such  process,  would  suffice  to  vest  the  circuit  court  for 
the  district  of  Vermont  with  jurisdiction  of  an  action  against  such 
non-resident  lessee. 
Ex  parte  SchoUenberger,  96  U.  S.  followed. 

2.  Same~-Same — Same — Sake — Stipulation. — It  was  not  necessary,  un- 
der the  terms  of  this  section,  that  the  non-resident  lessee  should  first 
file  an  express  stipulation  agreeing  that  service  within  the  state  should 
be  good,  in  order  to  vest  such  court  with  Jurisdiction. 

Uotion  to  dismiss  suit  for  want  of  jurisdiction. 
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George  W.  Harmon  and  Aldace  P.  Walker,  for  plaintiff. 

Charles  N.  Davenport,  for  defendant. 

Wheelkb,  D.  J.  The  plaintiff  is  set  up  in  the  writ  as  a  oiti- 
zen  of  Vermont;  the  defendant  as  a  corpo'ration  of  New  York, 
lessee  of  the  Southern  Vermont  Railroad  in  Vermont,  in  pos- 
session and  running  the  road  under  the  lease.  The  statutes 
of  Vermont  provide  that  such  lessee  of  a  railroad  within  the 
state,  residing  out  of  the  state,  shall  appoint  one  person  resi- 
dent in  the  state,  upon  whom  service  of  every  kind  of  process 
known  to  the  laws  of  the  state  may  at  any  time  be  made; 
and  that  all  such  service  upon  the  person  so  appointed  shall 
be  a  legal  service  on  the  lessee.  Gen.  St.  Vt.  c.  28,  §  118. 
The  defendant  appointed  an  agent  under  this  statute,  a»  is 
alleged  in  the  writ,  and  the  writ  was  served  upon  the  agent 
in  the  manner  provided  by  the  laws  of  the  state  for  serving 
such  process.  The  defendant  moves  to  dismiss  the  suit  for 
want  of  jurisdiction  of  the  defendant  by  this  service,  because, 
it  is  said,  that  if  the  defendant  can  be  found  here  by  reason 
of  being  a  lessee  of  a  railroad  here,  so  that  service  can  be 
made  upon  the  defendant  here,  it  has  become  a  citizen  here ; 
and  that,  if  not,  the  service  here  cannot  be  good  tinder  any 
law  of  the  state,  and  that  this  law  of  the  state  does  not  apply 
to  service  of  such  process. 

All  corporations  doing  business  within  the  limits  of  the 
state  become  subject  to  that  extent  to  the  laws  of  the  state, 
and  by  coming  or  sending  into  the  state  to  transact  business 
consent  to  be  so  subject  to  the  laws  of  the  state  relating  to 
the  business  as  fully  as  if  they  so  expressly  stipulated  in 
writing,  either  voluntarily  or  pursuant  to  requirement  of 
some  law  of  the  state.  The  defendant,  by  being  a  lessee 
of  a  railroad  within  the  state,  became  subject  to  this  stat- 
ute of  the  state  relating  to  a  process  against  it;  and  by 
appointing  an  agent  under  the  statute  consented  to  service 
upon  the  agent,  as  the  law  provided  service  might  be 
made  as  effectually  as  if  the  law  had  required  such  express 
consent  and  it  had  been  fully  given.  Railroad  Co.  y.  Harris, 
12  Wall.  65.  In  Ex  parte  Schollenberger,  96  U.  B.  369,  it  was 
held  that  a  corporation  out  of  a  state  doing  business  in  the 
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Btaie,  under  a  law  requiring  that  snch  a  corporation  shonld 
nci  do  buBiuess  within  the  state  until.it  had  filed  a  stipulation 
agreeing  that  certain  service  within  the  state  shonld  be  good, 
and  which  had  filed  the  required  stipulation,  was  found  within 
the  state  within  the  meaning  of  the  laws  of  the  United  States 
respecting  bringing  suits  where  a  defendant  is  found.  This 
case  is  attempted  to  be  distinguished  from  that  on  account  of ' 
the  express  stipulation,  but  there  is  in  realitj  no  difference. 
A  corporation  putting  itself  in  a  place  in  order  to  be  found 
there,  may  be  found  there  as  well  as  if  it  agreed  to  be  found 
there. 

The  statute  of  the  state  applies  to  eveiy  kind  of  process 
known  to  the  laws  of  the  state.  This  court  has  not  ezcla- 
sive  jurisdiction  of  this  class  of  cases,  but  only  concurrent 
jarisdiction  with  the  courts  of  the  state ;  and  the  process  by 
which  suits  are  brought  in  this  court,  and  its  mode  of  service, 
are  the  same  as  those  of  the  courts  of  the  state.  U.  8.  Rev. 
St.  §  913.  So  this  process  is  process  known  to  the  laws 
of  the  state.  Ex  parte  Schollenherger,  96  U.  S.  369.  It  is 
true  that  jurisdiction  was  denied  in  similar  cases — in  Day  y. 
Rvbber  Co.,  1  Blatchf.  628,  and  some  other  cases  following 
that — but  those  cases  were  expressly  overruled  in  Ex  parte 
SchoUenberger.  Some  suggestions  have  been  made  about  the 
law  of  this  circuit  upon  this  subject,  as  if  it  might  be  differ- 
ent from  that  of  other  circuits ;  but,  although  different  modes 
and  rules  of  practice  may  prevail  in  the  different  circuits,  the 
laws  of  the  United  States  which  govern  this  matter — and  it 
is  a  matter  of  law  and  right,  and  not  of  practice  merely — are 
the  same  in  all  the  circuits. 

Attention  has  been  called  to  Bait,  d  Ohio  R.  Co.  v.  Noels, 
to  appear  in  32  Gratt.,  (21  Alb.  Law  Jour.  477,)  holding  that 
a  corporation  of  Maryland  leasing  and  operating  a  railroad 
in  Virginia  is  so  a  citizen  of  Virginia  that  a  suit  against  it 
by  a  citizen  of  Virginia  is  not  removable  to  the  United  States 
conrts,  as  showing  that  this  defendant  is  so  a  citizen  of  Ver- 
mont  that  this  suit  in  favor  of  a  citizen  of  Vermont  is  not 
removable.  That  ease  seems  to  cover  this,  and  if  its  doc- 
trines are  to  be  followed  this  suit  should  be  dismissed.   That 
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case  expressly  admits  that  a  corporation  of  one  state  cau 
have  no  legal  corporaio  existence  in  another  state;  and  if 
this  be  true  it  is  difficult  to  see  how  it  can  do  enough  more 
than  to  exist,  to  become  a  citizen  under  the  law  there.  If  it 
could,  one  individuality  would  be  a  citizen  of  two  different 
states  at  the  same  time.  In  Knapp  v.  Troy  d  Boston  R.  Co., 
20  Wall.  117,  it  was  held  that  this  same  defendant,  while 
lessee,  operating  this  road  in  Vermont  the  same  as  now,  and 
the  plaintiff  there,  who  was  a  citizen  of  New  York,  were  citi- 
zens of  the  same  state,  of  New  York,  so  that  the  case  was  not 
removable.  That  cause  of  action  arose  in  Vermont,  the  same 
as  that  in  Bait,  d  Ohio  R.  Co.  v.  Noelt  arose  in  Virginia.  If 
corporations  are  citizens  wherever  they  do  business,  the  right 
to  remove  causes  in  which  they  are  parties  to,  or  to  briug  them 
in,  the  federal  courts,  is  very  much  less  than  has  almost  uni- 
versally been  supposed.  But  that  doctrine  does  not  nov7 
appear  to  be  tenable. 
Motion  overruled. 

NoTB.— See  Runkle  v.  Lamar  In*.  Co.  2  Fed.  ItBP.  9. 


State  Ins.  Go.  of  Missoubi  v.  Bbdhond,  Assignee,  eto. 

(Diitriet  Court,  E.  D.  Arkamat.    ,  1880.) 

1.  CoKPonATioN — SoBSGRiFTioN — PAYMENT. — A  corporation,  whose  char- 
ter and  by-laws  require  each  Bubscriber  to  its  capital  stock  to  pay  a 
given  per  ccntage  of  his  subscription  in  cnsli  at  the  time  of  subscril)- 
ing,  cannot  enforce  payment  of  a  subscription  wliere  the  required  cash 
payment  hits  not  been  made. 

Caldwell,  D.  J.  The  plaintiff  filed  with  the  register  proof 
of  a  claim  against,  the  estate  of  the  bankrupt,  which  was 
allowed.  Afterwards,  on  re-examination  of  the  claim,  under 
rule  84  of  General  Orders  in  Bankruptcy,  the  same  was  dis- 
allowed and  expunged  by  the  register.  This  order  of  the  reg- 
ister is  before  the  court  for  review,  on  special  petition  for  that 
purpose. 
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The  bankrupt  subscribed  for  ten  shares,  of  $100  each,  to 
the  capital  -stock  of  the  plaintiff.  The  charter  of  the  com- 
pany, at  the  date  of  this  subscription,  contained  this  provis- 
vision:  "For  the  better  security  of  policy  holders  the  said 
company  may  add  a  stock  capital,  not  less  than  $100,000, 
nor  more  than  $600,000,  which  may  be  increased  by  a  ma- 
jority vote  of  the  stockholders  to  any  amount  not  exceeding 
$1,000,000.  Said  stock  shall  be  divided  into  shares  of  $100 
each,  and  at  least  $20  shall  be  paid  in  cash  on  each  share, 
and  the  remaining  80  per  cent,  shall  be  secured  by  mortgage 
on  real  estate,  worth  at  least  double  the  amount  secured,  or 
by  a  note  with  two  responsible  sureties,  or  by  deposit  of 
United  States  or  other  approved  bonds  or  stocks." 

Article  23  of  the  by-laws  of  the  company  provided  that 
"stockholders  of  the  State  Insurance  Company  of  Missouri 
will  be  required  to  pay  20  per  cent,  in  cash  on  the  amount 
subscribed,  as  follows,  viz. :  Ten  per  cent,  in  cash  at  time 
subscription  is  made,  5  per  cent,  in  thirty  days  thereafter, 
and  5  per  cent,  in  sixty  days  thereafter, "  and  the  remaining 
SO  per  cent,  to  be  secured  in  the  manner  provided  in  the 
charter. 

The  subscription  contract  signed  by  the  bankrupt  contained 
a  provision  on  the  subject  of  the  payment  of  the  subscription 
identical  with  the  by-laws  above  quoted. 

The  bankrupt  paid  'no  part  of  bis  subscription  in  cash  at 
the  date  of  subscribing,  and  has  never  paid  anything  thereon. 
Of  even  date  with  bis  subscription  he  executed  two  notes  to 
the  company :  one  for  $200,  being  20  per  cent,  of  the  amount 
o{  his  subscription;  and  one  for  $800,  with  one  surety,  for 
the  remaining  80  per  cent.  The  latter  note  recites  that  it  is 
given  in  consideration  of  a  "certificate  of  stock,  No.  542,  for 
ten  shares  of  the  capital  stock"  of  the  company. 

The  proof  of  debt  is  based  on  the  note  for  $800,  and 
alleged  calls  made  thereon  anaounting  to  $700.  The  bank- 
rupt never  received  the  certificate  of  stock  mentioned  as  the 
consideration  for  the  $800  note;  the  company  witholding 
it  on  account  of  the  non-payment  by  the  bankrupt  of  the 
'  note  given  for  20  per  cent,  of  his  subscription. 
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A  fair  interpretation  of  the  charter  requires  30  per  cent, 
of  each  subscription  to  be  paid  in  cash  at  the  time  it  is  made. 
The  by-laws  and  subscription  contract  in  terms  require  10 
per  cent,  of  all  sabscriptions  to  be  paid  in  cash  at  the  time 
of  subscribing. 

A  corporation  is  the  mere  creature  of  law,  and  its  power 
to  do  business  and  make  contracts  is  limited  by  its  charter. 
Powers  not  conferred  by  its  charter,  or  by  necessary  implica- 
tion, cannot  be  exercised.  It  can  bind  itself,  and  others  can 
become  bound  to  it,  only  in  the  mode  prescribed  by  the  law 
of  its  creation,  and  such  by-laws  as  it  may  lawfully  enact. 
Pearee  v.  M.  d  I.  R.  Co.  21  How.  441.  And,  where  the  char- 
ter and  by-laws  of  a  corporation  r^uire  subscribers  to  its 
capital  stock  to  pay  a  given  per  centage  of  their  subscriptions 
in  cash  at  the  time  of  subscribing,  the  subscription,  without 
such  payment,  creates  no  binding  obligation.  "Each  sub- 
scriber must  pay  as  a  condition  precedent  to  his  own  liability 
attaching."     Crocker  v.  Crane,  21  Wend.  211. 

"The  subscription  and  the  payment  of  the  10  per  cent. 
must  both  concur  to  make  a  valid  subscription.  The  writing 
of  the  name  in  the  subscription  book  should  be  deemed  but 
part  of  the  transaction,  and  provisional  or  conditional  until 
the  10  per  cent,  is  paid."  B.  R.  A  U.  R.  Co.  v.  Clark,  25 
N.  Y.  208;  Beach  v.  Smith,  30  N.  Y.  116. 

The  subscription  was  not  binding  on  the  company.  Its 
agent  transcended  his  authority  and  exceeded  the  powers  of 
his  principal  in  taking  the  subscription  on  the  terms  that  he 
did,  and  the  subscriber  acquired  no  rights  under  it  that  he 
could  enforce  against  the  will  of  the  company.  It  did  not 
bind  the  company,  and  imposed  no  obligation  on  the  bank- 
rupt. 

"Every  contract,  where  the  consideration  is  promise  for 
promise,  must  be  obligatory  on  both  parties,  or  both  wUl  be 
at  liberty  to  recede.  The  company  could  introduce  no  one  as 
a  member  in  any  other  way  than  that  pointed  out  in  the  act 
of  incorporation ;  and  even  if  it  could  it  would  be  required 
that  the  defendant's  title  should  have  been  good  when  he 
subscribed,  otherwise  the  contract  would  be  without  mutuality  ; 
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icqaire4  no  right,  which  te  could  enforce  against 
the  plaintiff,  he  incurred  no  responsibility."  Per 
je  Gibson,  Hibemia  Turnpike  Co.  v.  Henderson,  8  S. 
and  to  the  same  effect  are  Jenkins  v.  Union  Turn- 
lain's  Cases,  86 ;  Highland  Turnpike  Co.  v.  McKean, 
8. 

ntiff  cannot  treat  the  $200  note  given  for  20  per 
e  Babseription  as  cash,  because  it  has  not  been 
can  it  waive  the  payment  of  the  20  per  cent.,  be- 
s  no  authority  under  its  charter  to  receive  subscrip- 
88  than  the  par  value  of  the  stock.     When  the  cap- 

f  a  corporation  was  divided  into  shares  of  $50,  and  --  .L- 

lothing  in  the  charter  which  prohibited  the  direct- 
sposing  of  the  stock  for  less  than  $50  a  share,  it 
lat  an  arrangement  by  which  the  directors  of  the 

L  disposed  of  shares  for  a  less  sum  was  in  violation  22 

ter,  and  that  a  promissory  note  given  for  stock  so 
was  void.  Justice  McLean,  delivering  the  opinion 
t,  says :  "It  is  said  there  is  nothing  in  the  charter 
libits  the  directors  from  taking  subscriptions  of 

ss  than  $50  a  share.     No  such  provision  was  nee-  ^I^H        ^. 

he  duties  of  the  directors  are  plainly  pointed  out  in  ^^^^        iZ'^CJ 

;  and  as  these  powers  were  wholly  derived  from  "Z-^ZJ 

.ment  it  was  not  necessary  to  prohibit -them  from  rt.pl 

which  their  charter  did  not  authorize  them  to  do. 
sr  fixed  the  rates  at  which  the  shares  should  be 
This  is  matter  of  law.  •  •  ♦  The  subscrip- 
3k  by  plaintiff  for  less  than  the  price  of  the  shares 
5  charter  was  void,  as  against  law  and  the  powers 
jctors."  Sturges  v.  Stetson,  1  Biss.  246;  and  see 
Sturges,  Id.  255. 

krupt  received  no  certificate  of  stock,  never  paid 
I  his  subscription,  and  has  done  nothing  to  estop 
assignee  from  setting  up  this  defence.  The  sub- 
ras  not  taken  in  conformity  to  the  requirements  of 
ff's  charter  and  by-laws,  and  imposed  no  obligation 
ipany  or  the  bankrupt  that  can  be  enforced  against 
either. 
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Stewabt  17.  Tebbe  Haute  &  I.  B.  Co. 
{Cireuit  Court,  E.  D.  Mutouri.    October  1, 1S80.) 

1.  Common  Cabbicr — Liabilitt  Betond  Route. — In  the  absence  of  a 

special  contract  the  liability  of  a  common  carrier  does  not  extend  be- 
yond the  terminus  of  his  own  route. 

2.  Same — Same — Evtdencb. — Such  contract  is  not  established,  however, 

by  proof  that  the  carrier  accepted  the  goods  with  knowledge  of  Uieir 
destination,  and  named  the  through  rate  foe  the  su&e. 

Motion  for  Judgment. 

G.  S.  Van  Wagoner,  for  plaintiff. 

E.  W.  Pattigon,,  for  defendant. 

McCraby,  C.  J.  In  July,  1877,  the  plaintiff  shipped  upon 
defendant's  railroad  248  bead  of  cattle,  at  East  St.  Louis, 
consigned  to  Eaukin  &  Thompson,  at  Buffalo,  New  York.  The 
defendant's  line  of  railroad  extends  only  as  far  east  as  Indian- 
apolis, Indiana,  and  the  cattle  would,  in  order  to  reach  Buf- 
falo, pass  over  the  defendant's  line  and  that  of  several  con- 
necting lines.  It  is  admitted  that  the  cattle  were  transported 
with  safety,  and  without  unnecessary  delay,  over  the  defend- 
ant's road,  and  delivered  to  a  connecting  railroad  to  be  taken 
on  towards  their  destination,  but  it  is  claimed  by  plaintiff 
that  after  th§  cargo  passed  beyond  the  defendant's  road  there 
was  delay  in  the  transportation,  by  which  he  is  damaged  and 
for  which  the  defendant  is  liable ;  this,  upon  the  ground  that 
the  defendant  agreed  to  transport  the  cattle  over  the  entire 
route  to  Buffalo.  The  plaintiff  having  closed  his  evidence  in 
chief,  the  defendant  moves  for  judgment,  on  the  ground  that 
the  plaintiff's  proof  does  not  establish  a  contract  to  carry 
through  to  Buffalo,  but  only  a  contract  to  carry  over  its  own 
line  and  deliver  to  the  next  carrier. 

The  facts  proved  by  plaintiff,  so  far  as  they  bear  upon  the 
question  of  the  character  of  the  contract,  are  as  follows: 
Plaintiff  informed  the  agent  of  the  defendant  at  East  St.  Louis 
that  he  desired  to  ship  a  lot  of  cattle  to  Buffalo,  and  inquired 
of  said  agent  whether  the  defendant  was  shipping  and  would 
take  the  cattle  for  shipment.     The  agent  replied  that  they 
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ling  at  that  time,  and  could  take  the  cattle ;  and, 
to  an  inquiry  by  the  plaintiff,  informed  him  that 
h  rate  to  Buffalo  was  $70  per  car.     The  plaintiff 

agreed  to  ship  over  defendant's  road,  and  did  so. 
t  was  paid,  at  the  end  of  the  route,  to  the  last  ship- 
8  customary  in  such  oases,  and  each  of  the  lines 
1  the  shipment  passed  received  its  proportion,  the 
receiving  payment  only  for  the  carriage  to  Indian- 
here  was  no  written  contract,  but  a  memorandum 

by  the  defendant's  agent  showing  the  number  of 
n  which  the  cattle  were  shipped,  the  name  of  the 
le  number  of  cattle,  the  names  of  the  consignees, 
jstination.  ■>  smJ  al     .e>''nf*!iiv3 

had  been  in  the  habit  of  shipping  over  defendant's 
ints  beyond  its  terminus;  and  the  arrangements 
his  case  were  similar  to  the  previous  transactions. 
svidence  establish  a  special  contract  on  the  part  of 
lant  to  carry  through  to  Buffalo?  The  supreme 
le  United  States  has  twice  laid  down  the  rule  that 
tnce  of  a  special  contract  the  carrier  in  such  a  case 
ily  to  the  extent  of  his  own  route,  and  for  the  safe 
i  delivery  to  the  next  carrier.  Railroad  Co.  v.  Man- 
Co.  16  Wall.  318 ;  Railroad  Co.  v.  Pratt,  22  Wall. 
I  the  same  doctrine  prevails  in  most  of  the  states, 

seen  by  reference  to  the  following,  among  other 
rling  v.  Railroad,  11  Allen,  295 ;  Notting  v.  Railroad 
y,  502;  Burroughs  v.  Railroad  Co.  100  Mass.  26; 
^0.  V.  Berry,  68  Pa.  St.  272;  Root  v.  Railroad  Co.  45 
;  Babcock  v.  Railroad  Co.  49  N.  Y.  491 ;  Converse  v. 
,  33  Conn.  166 ;  Perkins  v.  Railroad  Co.  47  Me,  573 ; 
Van*.  Co.  23  Vt.  209;  BimtuaU  v.  Railroad  Co.  32 
Express  Co.  v.  Rush,  24  Ind.  403  ;  McMillan  v.  Rail- 
0  Mich.  119 ;  Hoagland  v.  Railroad  Co.  39  Mo.  451; 
t  V.  Express  Co.  45  Mo.  238. 

lar  that  the  first  carrier  may,  by  special  contract, 
Blf  to  carry  freight  over  his  own  and  other  lines  to 
stination ;  but  upon  the  question,  what  will  amount 
ifficient  to  establish  such  a  contract  ?  thero  is  more 
3—49 
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diffionlty.  In  the  case  of  Railroad  Co.  t.  Pratt,  tupra,  Mr. 
Justice  Hont  discussed  the  question  whether  there  was  evi- 
dence enough  in  that  case  tending  to  prove  a  special  contract 
to  carry  through,  to  justify  the  court  in  submitting  the  ques- 
tion to  the  jury.  This  question  was  decided  in  the  afiSrma- 
tive,  but  whether  the  evidence  would  have  been  regarded  by 
the  court  as  sufficient  to  establish  the  special  contract,  had 
that  been  the  question,  does  not  appear.  It  is  well  settled 
that,  where  there  is  any  competent  evidence  tending  to  estab- 
lish the  fact  in  controversy,  it  is  proper  to  go  to  the  jury. 
Where  a  jury  is  waived,  as  in  this  case,  the  court  is  to  de- 
termine not  only  the  competency  but  the  sufficiency  of  the 
evidence.  In  the  case  of  Railroad  Co.  v.  Pratt,  n^a,  the 
following  material  facts  appeared,  which  are  not  established 
in  the  present  case :  "I^rst,  the  agent  of  the  railroad  company 
expressly  agreed  to  furnish  the  plaintifE  two  good  stock  oars 
to  carry  his  horses  to  Boston ;  second,  that  on  previous  ship- 
ments  the  cars  furnished  by  such  agent  had  always  carried 
the  horses  through  to  Boston,  and  that  the  arrangements 
made  by  such  agent  had  always  been  recognized  by  the  other 
roads;  third,  at  the  time  of  the  shipment  a  way-bill  was 
made  out,  which  showed  that  the  horses  were  to  be  'trans- 
ported by  the  Ogdensburg  &  Lake  Ghamplain  Railroad  Com- 
pany (the  company  sued)  from  Pottsdam  Junction  to  Boston, 
via  Concord.' " 

It  was  held  that  these  facts,  in  connection  with  the  further 
fact  that  the  plaintiff  had  been  for  many  years  in  the  habit 
of  transporting  horses  over  defendant's  road  to  Boston,  and 
that  a  rate  for  the  whole  route  was  agreed  upon  and  paid,  would 
justify  the  jury  in  finding  that  there  was  an  engagement  to 
carry  the  horses  through  to  Boston.  It  does  not  appear, 
from  the  report  of  that  case,  whether  the  first  carrier  was 
paid  the  price  agreed  upon  for  transportation  over  the  whole 
route,  but  I  infer  that  such  was  the  case  from  the  remark  of 
the  court  that  the  "receipt  of  the  entire  pay  affords  a  fair  pre- 
sumption of  an  entire  contract. "  In  the  present  case  the  ques- 
tion is  whether  a  special  contract  on  the  part  of  the  defend- 
ant to  carry  through  to  Buffalo  is  established  by  proof  that 
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were  delivered  to  defendant;  that  its  agent  knew 
lestination;  and  that  he  named  the  price  to  be 
or  carrying  through  to  Buffalo,  the  price  having 
at  the  end  of  the  route,  and  to  the  last  oarrier. 
bat  the  defendant  gave  the  through  rate  with  knowl- 
)  point  of  destination  is  most  relied  upon  by  plaintiff. 
,  men  contract  with  reference  to  the  use  or  dis- 
l  their  own  property,  and  do  not  undertake  to  oon- 
>f  others.     It  follows,  I  think,  that  a  contract  by  !! 

carrier  agrees  to  carry  freight  over  a  raQroad  be- 

and  under  the  control  of  another,  being  out  of  the  "CZ 

rse,  must  be  established  by  something  more  clear  '^l^^ 

te  than  by  proving  the  fact  that  such  carrier  has  ''^^ 

hrough  rate.     It  is  commonly  known  that  it  is  the  *^f  5^ 

railroad  agent  to  inform  himself  and  advise  all  "^CJ 

ks  to  the  rates  of  fare  and  freight  to  distant  points,  CII7 

lid  be  a  hard  rule  that  would  make  the  giving  of  this 
n  equivalent  to  an  agreement  to  carry  to  all  such 
ints. 

i  appeared  in  evidence  that  there  was  an  arrange-  U^^l       f' 

een  the  several  lines  comprising  the  through  route  ^Vlff        I'Tl 

»ach  was  the  agent  of  all  the  others  to  solicit  and  ,  '        "1^3 

hi  over  the  combined  through  line,  the  case  would  ^':3» 

1  very  different,  and  I  think  that  such  proof  would  'Z'^ZJ 

'.  sufficient  to  make  out  a  prima  facie  case  for  the  "^"^ 

This  for  the  reason  that  in  such  a  case  each  of  the 
impanies  may  be  regarded  as  operating  the  whole 
it  was  its  owner,  and  therefore  its  contracts  would 

led  to  run  to  the  destination  of  the  freight  anywhere  ; 

t  line,  unless  the  contrary  should  appear.    But,  in  { 

ice  of  any  further  showing,  the  naming  of  the  !. 

ate  and  knowledge  of  the  destination  of  the  freight  ' 

lough. 
sustained. 
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Paoipio  Bailboad  ».  Missouri  Pacific  Railway  Cohpant 
and  others. 

(Oireuit  Court,  E.  D.  Missouri.    ,  1880.) 

1.  JtrRiSDicnoN — Sdbpcbitab — Service. — A  suit  to  set  aside  a  decree  of 
foreclosure  And  sale'tltereuDder  Ifi  not  so  far  a  mere  continuation  of 
the  original  forecloeure  suit  as  to  authorize  the  serrice  of  aabpcBuas 
upon  persons  without  the  territorial  jurisdiction  of  the  court. 

X  Bake: — Hame — Same — Solicitors. — ^The  service  of  subpoenas  on  solici- 
tors and  attorneys  of  persons  before  the  court  in  the  former  suit  is  of 
no  validity,  until  an  application  to  the  court  has  first  been  made,  set- 
ting forth  the  circumstances  which  render  such  service  proper,  and 
an  order  obtained  from  the  court  directing  that  service  be  made,  and 
that  such  service,  when  made,  should  answer  as  a  substitute  for  actual 
service  on  the  parties  so  represented  by  the  attorneys  or  solicitora. 

Motion  to  vacate  service  of  process. 

Ohver  db  Shepley,  for  complainant. 

MelviUt  C.  Day,  for  defendants. 

MiLLEB,  G.  J.,  {orally.)  The  case  in  whioli  the  motion  is 
made  that  we  are  about  to  decide  is  a  suit  brought  in  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  Mis- 
Bouri,  to  set  aside  a  decree  and  sale  of  the  Missouri  Pacific 
Bailroad,  made  upon  a  proceeding  to  foreclose  a  mortgage 
upon  that  road.  In  addition  to  the  Missouri  Pacific  Bailroad 
Company,  and  some  persons  who  were  also  parties  in  that 
suit,  the  present  bill  makes  parties  of  the  purchasers  at  the 
sale,  and  several  other  individuals  who  were  not  parties  to 
the  former  snit.  .  Some  of  these  are  not  citizens  or  residents 
of  the  state  of  Missouri,  and  have  not  been  found  within  the 
district.  The  subpoenas  were  issued,  and,  in  some  cases, 
services  had  on  these  persons  in  the  state  of  New  York,  and 
in  the  state  of  New  Jersey;  and  service  has  also  been  made, 
without  any  previous  authorization  of  the  court,  on  the  attor- 
neys and  solicitors  in  the  former  suit  of  some  of  the  defend- 
ants in  the  present  suit.  The  motion  is  to  vacate  and  set 
aside  all  these  services. 

The  argument,  by  which  it  is  endeavored  to  support  the 
service  of  process  upon  persons  vithout  the  district,  is  that 
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the  present  suit  is  one  that  is  auxiliary  to  the  former  suit  in 
which  the  decree  of  foreclosure  was  had ;  that  it  is  so  far  merely 
a  continuation  of  that  suit ;  and  that  it  is  not  a  new  and  orig- 
inal suit  in  the  sense  that  requires  process  to  be  restricted  to 
those  who  have  the  requisite  citizenship  in  ordinary  suits  ia 
the  federal  courts.  It  may  be  conceded  for  the  purposes  of 
this  motion  that  it  is  to  a  certain  extent  auxiliary  to  the  orig- 
inal foreclosure  suit,  and  that  proceedings  to  set  aside  that 
decree,  and  to  set  aside  also  the  sale  of  the  railroad  under 
that  decree,  can  only  be  instituted  in  the  circuit  court  of  the 
United  States  in  which  that  decree  was  rendered.  But  it  also 
partakes  so  far  of  the  nature  of  an  original  suit  that  the  par- 
ties who  are  here  contesting  service  of  this  process  cannot  be 
brought  before  the  court  by  anything  short  of  a  subpoena  in 
Ouanoeiy;  and  cannot  be  compelled  to  answer  and  respond 
to  the  allegations  of  the  present  bill  in  any  other  mode  than 
in  the  mode  osually  adopted  in  original  chancery  bills. 

The  argument  that  in  such  a  case  as  this  a  subpoena  in 
chancery  can  be  issued  so  as  to  run  beyond  the  territorial 
Umits  of  the  jurisdiction  of  the  court,  and  be  validly  served 
beyond  that  jurisdiction,  overlooks  two  important  propo- 
sitions : 

1.  It  is  of  the  essence  of  the  ppwer  and  jurisdiction  of  all 
conrts  that  their  process  is  of  no  validity  beyond  the  territory 
in  which  the  court  sits  and  to  which  its  jurisdiction  extends. 
If,  therefore,  there  is  no  other  statute  on  the  subject  than 
simply  that  the  circuit  court  of  the  United  States  for  the  east- 
ern district  of  Missouri  shall  have  jurisdiction  co-extensive 
vith  the  limits  of  the  district,  it  would  follow  logically  from 
this  limitation  upon  the  inherent  power  of  all  courts  that  its 
process  shall  be  of  no  validity  beyond  its  territorial  lines. 
There  is  nothing  in  any  statute  of  the  United  States  that  gives 
to  the  process  of  the  circuit  court  of  the  United  States,  in  a 
civil  case,  any  power  to  bring  a  party  within  the  jurisdiction 
of  that  court  when  he  is  not  in  and  cannot  be  served  within 
the  limits  of  the  territory. 

2.  On  the  contrary,  section  739  of  the  Bevised  Statutes, 
which  represents  the  law  as  it  has  been  ever  since  1789,  pro- 
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Tides  "that  no  civil  suit  shall  be  brought  before  either  of  said 
courts  [meaning  the  circuit  and  district  courts  of  the  United 
States]  against  any  inhabitants  of  the  United  States  by  any 
original  process  in  any  other  district  than  that  in  which  he 
is  an  inhabitant,  or  in  which  he  is  found  at  the  time  of  serv- 
ing the  writ."  The  exception  to  that  found  in  the  same  sec- 
tion is  in  suits  of  a  local  nature,  in  a  state  which  contains 
more  than  one  district,  the  process  may  run  to  any  point 
within  the  state. 

Section  738  of  the  Revised  Statutes  declares  that  "when 
any  defendant  in  a  suit  in  equity,  to  enforce  any  legal  or 
equitable  lien  or  claim  against  real  or  personal  property 
within  the  district  where  the  suit  is  brought,  is  not  an  inhab- 
itant of  nor  found  within  the  said  district,  and  does  not  vol- 
nntarily  appear  thereto,  it  shall  be  lawful  for  the  court  to 
make  an  order  directing  such  absent  defendant  to  appear, 
plead,  answer,  or  demur  to  the  complainant's  bill,  at  a  cer- 
tain day,  to  be  therein  designated;"  and  the  statute  then  pro- 
ceeds that  the  court  may  direct  service  of  this  order  by  pub- 
lication, or  by  actual  personal  service  on  the  party.  But  this 
section  does  not  authorize  the  issuance  of  the  process,  either 
of  summons  or  subpoena  in  chancery,  to  be  served  beyond 
the  limits  of  the  jurisdiction  of  the  court.  And  the  present 
case  derives  no  aid  from  it  if  it  did,  because  this  is  not  a  suit 
to  enforce  any  legal  or  equitable  lien  or  claim  against  real  or 
personal  property.  These  very  exceptions,  however,  to  the 
general  rule  of  law,  that  the  process  of  a  court  does  not  extend 
beyond  its  territorial  limits,  and  to  the  statute,  which  requires 
that  no  suit  shall  be  brought  against  any  person  in  any  other 
district  than  that  of  which  he  is  an  inhabitant  or  found  at 
the  time  of  serving  the  writ,  go  themselves  to  prove  the  strength 
and  extent  of  the  rule  of  limitation. 

We  are  of  opinion,  therefore,  that  there  is  no  law  which 
permits  a  subpoena  in  chancery  to  issue  on  the  present  bill, 
to  whoever  it  may  be  directed,  to  be  served  upon  a  party  who 
is  neither  an  inhabitant  of  the  state  of  Missouri,  nor  found 
within  the  district  in  which  the  suit  is  pending. 

As  regards  the  subpoenas  served  on  solicitors  and  attorneys 
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of  persoDB  before  the  court  in  tbe  former  salt,  the  coarse  of 
procedure  in  such  eases  has  been  ■well  settled  by  this  former 
practice  of  the  court;  and  that  is  that,  before  such  service 
can  be  of  any  validity,  an  application  to  the  court  must  be 
made  setting  forth  the  ciroamstanoes  which  render  such  a 
service  on  the  attorney  or  solicitor  proper,  and  the  order  ob- 
tained from  the  court  directing  that  service  be  made,  and  thai 
such  service,  -when  made,  shall  answer  as  a  substitnte  for 
actual  Berviee  on  the  party  so  represented  by  the  attorney. 

The  motion,  therefore,  to  vacate  the  service  of  process  in 
all  these  cases  is  granted. 


Cob  &  MiLSOH  v.  The  Louisvillb  &  NabhvujiB  ISail- 
EOAD  Co. 

(CVreait  Court,  M.  D.  Tenneuet.    ,  1880.) 

Railboad—Dblivebt— Is  JUNCTION. — ConiplainRnts  bought  a  lot  con- 
tiguoiu  to  defendant's  depot,  in  Nashville,  and  fitted  up  a  stock  yard 
tberoon,  at  considerable  expense.  There  was  no  express  contract  be- 
tween complainants  and  the  defendant  in  relation  to  the  matter,  but  it 
was  clear  that  such  yard  was  a  convenience  to  the  defendant's  business. 
By  tbe  permission  or  acquiescence  of  defendant,  complainants'  yard 
was  connected  with  defendant's  road  by  appropriate  stock  gaps  and 
pens.  After  tbe  same  had  been  in  use  by  both  parties  for  more  than 
12  years  the  defendant  entered  into  a  contract  with  the  Union  Htock- 
Yard  Company  for  the  erection  of  a  stock  yard  in  the  city  of  Kash- 
vllle,  outside  the  city  limits,  and  more  than  a  mile  distant  from  com- 
plainant's yard ;  and  said  defendant,  among  other  things,  agreed  that 
it  would  establish  no  other  stock-yard  in  NashTiUe,  and  that  it  would 
deliver,  and  cause  to  be  delivered,  to  the  said  Union  Stock-Tard  Com- 
pany, all  live  stock  shipped  oyer  its  road,  and  consigned  to  the  city  of 
Nashville ;  and  that  it  would  make  the  stock  yard  of  the  said  company 
Its  stock  depot  for  said  city,  and  would  not  deliver  at  any  other  point 
orpoints  of  tbe  city,  but  agreed  to  deliver  all  stock  shipped  to  the  city 
of  KashviUe  at  the  yards  of  the  said  Union  Stock- Yard  Company. 
Uomplainantfl,  having  been  accordingly  notified  that  no  more  stock 
would  be  delivered  to  them  at  their  yard  after  a  speoifled  date,  filed 
their  bill,  in  whirJi  they  prayed  for  an  injunction  to  restrain  "  defend- 
ant's agenta  and  officers  and  servants  from  interfering  with  or  in  any 
manner  disturbing  the  enjoyment  and  facilities  now  afiorded  to  com- 
plainaats  by  said  defendant  upon  its  lines  of  railway,  for  the  tranaac- 


Digitized  by 


< 


Google 


9 


776  TEDEBAL   BEPOBTBB. 

tlon  of  business  now  carried  on  by  the  complainants,  and  especially 
from  excluding  or  inhibiting  persons  from  consigning  stock,  to  com- 
plainants, and  from  refusing  to  receive  and  transport  stocic  from  com- 
plainants' yard,  and  from  interfering  with  or  in  any  way  disturbing  the 
business  of  the  complainants,  and  from  refusing  to  permit  the  com- 
plainants to  continue  their  buRinesa  on  the  same  terms  as  heretofore." 
Held,  that  the  complainants  were  entitled,  preliminarily,  to  the 
relief  prayed  for. 

A.  S.  Golyar,  for  complainants. 

Ed.  Baxter,  Smith  &  Allison,  and  Dickinton  d  Frazer,  lot 
defendant. 

Baxteb,  C.  J.  The  defendant  corporation  owns  the  Louis- 
ville &  NashTille  Bailroad,  and,  in  virtue  of  its  purchase  of 
the  south-eastern  lease  of  the  Nashville  Si  Decatur,  and  own- 
ership of  a  majority  of  the  capital  stock  of  the  NashviUe, 
Ghattanoga  &  St.  Louis  Railway  Company,  controls  every 
railroad  centering  at  Nashville.  It  has,  for  many  years  past, 
heen  engaged  in  carrying  such  freights  as  are  usually  trans- 
ported by  rail,  including  live  stock.  Twelve  or  more  years  since, 
when  it  needed  facilities  for  loading  and  delivering  live  stock, 
the  complainants  bought  a  lot  contiguous  to  defendant's 
depot,  in  Nashville,  at  $14,000,  and  fitted  it  up  as  a  stock 
yard,  at  a  cost  of  $16,000  more.  There  was  no  express  con- 
tract between  complainants  and  defendant  in  relation  to  the 
matter.  But  it  is  clear  that  it  was  a  convenience  to  defend- 
ant's business.  By  the  permission  or  acquiescence  of  defendant, 
complainants'  yard  was  connected  with  defendant's  road  by 
appropriate  stock  gaps  and  pens,  which  have  been  in  use  by 
both  parties  for  more  than  twelve  years ;  but  on  the  twenty- 
fifth  of  March,  1880,  the  defendant  and  the  NashviUe,  Chat- 
tanooga &  St.  Louis  Railway  Company  entered  into  a  contract 
with  the  Union  Stock  Yard  Company,  whereby  the  said  stock- 
yard company  stipulated  "to  erect,  maintain,  and  keep  in 
good  order,"  etc.,  "a  stock  yard  in  the  city  of  Nashville,  on 
the  line  of  the  Nashville,  Chattanooga  &  St.  Louis  Railway," 
outside  the  city  limits,  and  more  than  a  mile  from  complain- 
ants* yard.  And  the  parties  of  the  first  part — the  railroad 
companies — among  other  things,  agreed  that  "they  would 
establish  no  other  stock  yard  in  Nashville,"  and  that  they 


Digitized  by 


Google 


OOE    V.  L.  &    N.  B.  CO.  7TT 

iver,  and  cause  to  be  delivered,  to  said  party  of  the 
rt  all  live  stock  shipped  over  the  roads  of  the 
the  first  part,  and  consigned  to  the  city  of  Nash- 
parties  of  the  first  part  hereby  agreeing  to  make 
yard  of  the  party  of  the  second  part  their  stock 
aid  city,  and  will  not  deliver  at  any  other  point  or 
tie  city,  and  agree  to  deliver  all  live  stock  shipped 
r  of  Nashville  at  the  yards  of  the  party  of  the  sec- 

arance  of  this  contract  Edward  B.  Stahlman,  de- 
raffic  manager,  and  owner  of  $5,000  of  the  capital 
p  stock-yard  company,  issued  the  following  order, 
to  defendant's  agent,  dated  July  10,  1880 :     "On  ,  ;;JOI 


•  ■♦.• 

SB 


h  inst.  there  will  be  opened  and  ready  for  business 

ards  erected  by  the  Union  Stock  Yard  Company, 

e,  Tenn.     These  yards  have  every  facility  for  the 

dling  and  care  of  live  stock,  and  will  be  constituted  •— — 

elivery  and  forwarding  depots.     Live  stock  from  j        TC2» 

hat  date  consigned  to  Nashville  proper,  or  destined  ..s^^M         — ■— — 

its  over  oar  line  via  Nashville,  should  be  way-billed 

Dnion  Stock  Yards ;"  and  on  the  twenty-fourth  of  the 

h  James  Geddes,  defendant's  superintendent,  sup- 

the  foregoing  order  with  a  notice  to  complainants  in 

ag  words:    "I  am  directed  by  Mr.  De  Funiak,  gen-  "i,CJ 

»er,  to  notify  j'ou  that  after  the  last  day  of  July,  -^^C 

elivery  of  stock  will  be  made  to  you  at  our  plat- 
Nashville  depot,"  to-wit,  the   platform,  gaps  and  .     J 

lunicating  with  complainants'  yard,  where  the  de-  | 

d  heretofore  delivered  to  them.  i 

nanta  remonstrated  against  this  threatened  dis- 
ci against  them  and  their  business;  but,  being un- 

uoe  any  change  in  defendant's  avowed  policy,  filed     ■ 

!n  which  they  pray  for  an  injunction  to  restrain  \ 

t's  agents  and  oflicers  and  servants  from  interfering 

any  manner  disturbing  the  enjoyment  and  facili-  \ 

iccorded  to  complainants  by  the   said  defendant   ' 

nes  of  railway,  for  the  transaction  of  business  now 
by  the  complainants,  and  especially  from  exclud- 
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ing  or  inhibiting  persons  from  consigning  stock  to  complain- 
ants, and  from  refasing  to  receive  and  transport  stock  from 
complainants'  yard,  and  from  interfering  with  or  in  any  way 
disturbing  the  business  of  the  complainants,  and  from  re- 
fusing to  permit  the  complainants  to  continue  their  busi- 
ness on  the  same  terms  as  heretofore."  The  injunction 
asked  for  is  both  inhibitory  and  mandatory;  it  seeks  to  pro- 
hibit the  doing  of  threatened  and  alleged  wrongful  acts,  and 
to  compel  defendant  to  continue  the  facilities  and  accommo- 
dations heretofore  accorded  by  defendant  to  complainants; 
and  the  question  is,  are  complainants  entitled,  preliminarily, 
to  the  relief  prayed  for,  or  any  part  of  it  ? 

The  facts  suggest  the  very  important  inquiry,  how  far  rail- 
roads, called  into  being  to  subserve  the  public,  can  be  lawfully 
manipulated  by  those  who  control  them  to  advance,  incident- 
ally, their  own  private  interests,  or  depress  the  business  of  par- 
ticular individuals  or  localities,  for  the  benefit  of  other  persons 
or  communities.  As  common  carriers  they  are  bylaw  bound 
to  receive,  transport,  and  deliver  freights,  offered  for  that 
purpose,  in  accordance  with  the  nsual  course  of  business. 
The  delivery,  when  practicable,  must  be  to  the  consignee. 
But  the  rule  which  requires  common  carriers  by  land  to  de- 
liver to  the  consignee  personally  at  his  place  of  business,  has 
been  somewhat  relaxed  in  favor  of  said  roads  on  the  ground 
that  they  have  no  means  of  delivering  beyond  their  lines; 
but  it  was  held  in  Vincent  v.  The  Chicago  d  AUon  R.  Co.  49 
111.  33,  that  at  common  law,  and  independent  of  the  stat- 
ute relied  on  in  the  argument,  that  in  oases  where  a  shipment 
of  grain  was  made  to  a  party  having  a  warehouse  on  the  line 
of  the  carrying  road,  who  had  provided  a  connecting  track 
and  was  ready  to  receive  it,  it  would  be  the  duty  of  the  rail, 
road  company  to  make  a  personal  delivery  of  the  grain  to  the 
consignee  at  his  warehouse ;  because,  say  the  court,  "the  com- 
mon-law rule  must  be  applied,  as  the  necessity  of  its  relaxa- 
tion" did  not  exist. 

This  rule  is  just  and  convenient,  and  necessary  to  an  expe- 
ditious and  economical  delivery  of  frieights.  It  has  regard  to 
their  proper  classification,  and  to  the  oiroumstanoes  of  the 
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case.  Under  it  articles  susceptible  of  easy  trans- 
)  delivered  at  a  general  delivery  depot  provided  for 
le.  But  live  stock,  coal,  ore,  grain  in  bulk,  marble, 
it  belong  to  this  class.  For  these  some  other  and 
opriate  mode  of  delivery  must  be  provided.  Hence 
persons  engaged  in  receiving  and  forwarding  live 
lufacturers  consuming  large  quantities  of  heavy 
dealers  in  coal,  and  grain  merchants,  receiving, 
id  forwarding  grain  in  bulk,  who  are  dependent  on 
ansportation,  usually  select  locations  for  the  prose- 
their  business  contiguous  to  railroads,  where  they 
the  benefit  of  side  connections  over  which  their 

I  be  delivered  in  bulk  at  their  private  depots ;  and  ^j; 

Iroad  company,  after  encouraging  investments  in  liZlO 

aces,  and  other  productive  manufacturing  enter-  •^r'" 

ts  line  of  road,  refuse  to  make  personal  delivery  of  ^jrj 

ial  necessary  to  their  business,  at  theii^  depots,  (2*17 

:  the  purpose,  and  require  them  to  accept  delivery 
;ant,  at  the  depot  of  and  through  a  rival  and  oom- 
kblishment  ?  Or  may  such  railroad  company  estab- 
lion  Coal  Tard"  in  this  city,  and  constitute  it  its 
he  delivery  of  coal,  and  thus  impose  on  all  the  coal 
the  city,  with  whom  it  has  side  connections,  the 

mse,  and  delay  of  carting  their  coal  supplies  from  j .-  3* 

al  delivery  to  their  respective  yards  ?    Or  may  such  '. . .  C 

impany,  in  like  manner,  discriminate  between  grain  ""^ 

n  the  same  place, — constitute  one  elevator  its  depot 
livery  of  grain,  and  force  competing  interests  to 
m  and  transfer  the  grain  consigned  to  them  through 
bed  and  favored  channel? 

>ad  corporations  possess  such  right,  they  can  de- 
fractory  manufacturer,  exterminate  or  very  mate- 
pie  competition,  and  in  large  measure  monopolize 
)1  these  several  branches  of  useful  commerce,  and 
ih  terms  as  avarice  may  suggest.  We  think  they 
i  such  power  to  kill  and  make  alive.  Impartiality 
;  their  patrons  is  an  imperative  obligation  of  all 
jmpanies;  equality  of  accommodations  in  the  use 
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of  railroads  is  the  legal  right  of  everybody.  The  principle  is 
founded  in  justice  and  necessity,  and  has  been  uniformly 
recognized  and  enforced  by  the  courts.  A  contrary  idea 
would  concede  to  railroad  companies  a  dangerous  discretion, 
and  inevitably  lead  to  intolerable  abuses.  It  -would,  to  a  lim- 
ited extent,  make  thorn  masters  instead  of  the  servants  of 
the  public.  By  an  unjust  exercise  of  such  a  power  they  could 
destroy  the  business  of  one  man  and  build  up  that  of  another, 
punish  an  enemy  and  reward  a  friend,  depress  the  interests 
of  one  community  for  the  benefit  of  its  rival,  and  so  manipu- 
late their  roads  as  to  compel  concessions  and  secure  inci- 
dental profits  to  which  they  have  no  legal  or  moral  right  what- 
ever. 

The  case  in  hand  is  but  a  sample  of  what  might  be  done 
by  these  corporations  if  the  power  claimed  in  this  case  is 
possessed  by  them.  Complainants'  stock  yard  was  purchased 
and  fitted  up  at  a  heavy  outlay  of  money.  It  was,  at  the  time, 
a  necessity  to  defendant's  business.  By  the  express  agree- 
ment or  tacit  understanding  of  the  parties  suitable  connec- 
tions for  receiving  and  delivering  stock  were  made,  of  which 
the  defendant  availed  itself  for  12  years.  But,  after  thus 
accepting  the  benefits  of  complainants'  expenditures,  the  de- 
fendant proposes  to  sever  its  connections,  withhold  further 
accommodations,  decline  to  receive  from  or  deliver  stock  at 
complainants'  yard,  concentrate  its  patronage  on  the  Union 
Stock  Yard  Company,  require  all  consignors  to  way-bill  their 
stock  to  the  care  of  said  favored  company,  and,  by  this  in- 
vidious discrimination,  compel  complainants  to  carry  on  their 
trade  through  a  rival  yard,  or  else  abandon  their  established 
and  lucrative  business.  The  execution  of  defendant's  threat 
would  destroy  complainants'  business,  depreciate  their  prop- 
erty, and  deprive  the  public  of  the  protection  against  exor- 
bitant charges  which  legitimate  competition,  conducted  on 
equal  terms,  always  insures.  Complainants'  yard  is  on  de- 
fendant's road ;  it  furnishes  every  needed  facility;  was  pur- 
chased and  improved  in  the  belief  that  they  would  receive  the 
same  measure  of  accommodation  extended  to  others  sustain- 
ing the  same  relation  to  defendant;  defendant  can  receive 
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and  disoharge  stock  at  complainants'  yard  as  easfly  and 
cheaply  as  it  can  at  the  Union  Stock  Yard  Company's  yards. 
Such  delivery  is  both  practicable  and  convenient,  and  it  isy 
we  think,  its  legal  duty,  under  the  facts  of  this  case,  to  do  so. 

But  defendant,  protesting  that  the  proposed  discrimination 
in  favor  of  the  Union  Stock  Yard  Company  would,  if  executed, 
constitute  no  wrong  of  which  complainants  ought  justly  to 
complain,  contends — First,  that  complainants,  even  suppos- 
ing the  law  to  be  otherwise,  have  an  adequate  remedy  at  law, 
and  therefore  cannot  have  any  relief  from  a  court  of  chancery ; 
and,  second,  that  if  a  chancery  court  may  entertain  jurisdic« 
tion,  no  relief  in  the  nature  of  a  mandatory  order  to  compel 
defendant  to  continue  accommodations  to  the  complainants 
ought  to  be  made  until  the  final  hearing.  If  such  is  the  law  it 
must  be  so  administered.  But  we  do  not  concur  in  this  inter- 
pretation of  the  adjudications.  Those  cited  in  argument  are 
not,  we  think,  applicable  to  the  facts  of  this  case.  Complain- 
ants could,  in  the  event  defendant  carries  its  threat  into  exe- 
cution and  withholds  the  accommodations  claimed  as  their 
right,  sue  at  law  and  recover  damages  for  the  wrong  to  be 
thus  inflicted.  But  they  could  not,  through  any  process  used 
by  courts  of  law,  compel  defendant  to  specifically  perform  its 
legal  dnty  in  the  premises.  And  this  imperfect  redress  could 
only  be  attained  iihrough  a  multiplicity  of  suits,  to  be  prose- 
cuted at  great  expense  of  money  and  labor;  and  then,  after 
reaching  the  end  through  the  Karassing  delays  incident  to  such 
Utigation,  complainants'  business  would  be  destroyed,  and  the 
Union  Stock  Yard  Company,  bom  of  favoritism  and  fostered 
by  an  illegal  and  unjust  discrimination,  would  be  secure  in 
its  monopoly.  Here  an  adequate  remedy  can  be  administered 
and  a  multiplicity  of  suits  avoided. 

One  other  point  remains  to  be  noticed.  Ought  a  manda- 
tory ordejr  to  issue  upon  this  preliminary  application  ?  Clearly 
not,  onless  the  urgency  of  the  case  demands  it,  and  the  rights 
of  the  parties  are  free  from  reasonable  doubt.  The  duty  which 
the  complainants  seek  by  this  suit  to  enforce  is  one  imposed 
and  defined  by  law — a  duty  of  which  the  court  has  judicial 
taiowledge.    The  injunction  compelling  its  performance,  pend- 
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ing  this  controversy,  can  do  defendant  no  harm ;  whereas  a 
snapension  of  accommodations  'woold  work  incTitable  and 
irreparable  mischief  to  complainants.  The  injunction  prayed 
for  will,  therefore,  be  issued. 


^ 


Hayden  o.  Dbubt  and  others. 

{(Xreuil  Court,  if.  D.  lUinoia.    ,  1880.) 

1.  X!<)TnTT  JuBiaDionoK — Moktoaob  FoKBOLosnnii — PsBsoirAii  LiABtLrrr 
or  MoRTOAOOR'8  Graktbb. — The  grantee  of  a  mortgagor  assumed 
the  mortgage  debt,  but  it  did  not  appear  that  such  assumption  was  a 
part  of  the  consideration  for  the  conveyance.  A  bill  was  subsequently 
filed  to  foreclose  the  mortgage,  and  obtain  a  decree  for  any  deficiency 
against  the  gruitee  of  the  mortgagor.  Pending  this  suit  the  mort- 
gaged property  was  sold  under  a  prior  mortgage,  and  no  redemption 
was  made  from  such  gale.  HM,  the  court  still  had  Jurisdiction  to 
pass  upon  the  question  of  the  personal  liability  of  the  giantee  of  the 
mortgagor. 

S.  HoRTGAaB — Mjbtakb— PtTBCHABER. — The  grantee  of  s  mortgagor  can* 
not  set  up  a  mistake  as  against  the  bona  fide  purchaser  of  the  mort- 
gage notes  before  maturity. 

B.  B.  Bacon,  for  complainant. 

Blodoett,  D.  J.  The  bill  in  this  case  was  filed  to  fore- 
close a  mortgage  dated  Svlj  28,  1875,  given  by  Solomon 
Snow  and  wife  to  secure  the  payments  of  two  notes,  of  even 
date  with  the  mortgage,  for  $6,'000  each,  payable  in  two  and 
three  years,  respectively,  to  the  order  of  the  maker,  and  by 
him  indorsed  to  J.  E.  Lockwood,  said  mortgage  being  subject 
,  to.  a  prior  encumbrance  by  trust  deed  to  E.  G.  Lamed,  as 
trustee,  to  secure  the  payment  of  $28,000.  The  bill  alleged 
that  Solomon  Snow,  after  the  making  of  the  mortgage  in 
question,  on  the  fourteenth  of  December,  1876,  sold  and  con- 
veyed the  mortgaged  premises  to  William  C.  Snow,  subject  to 
the  said  two  encumbrances,  and  that  William  C.  Snow,  on 
the  twenty-eighth  day  of  January,  1876,  conveyed  the  premises 
to  Isaac  M.  Daggett,  subject  to  the  same  encumbrances,  and 
that  Daggett,  on  the  twelfth  day  of  April,  1876,  conveyed  the 
premises  to  the  defendant  William  Drury,  subject  to  the  said 
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nbrances,  and  by  the  deed  from  Daggelt  to  Drarj 
agreed  to  assame  and  pay  the  said  enoumbranoes, 
the  said  encnmbrancea  formed  a  part  of  the  consid- 
r  the  purchase  price  for  the  said  premises,  which 
it  W8B  in  the  following  words :     "Subject  to  a  certain 

I  exeonted  by  Solomon  Snow  and  Elizabeth  L.,  his 
E.  C.  Lamed,  tmstee,  to  secure  the  payment  of 
dated  Jaly  28,  1875,  due  in  five  years  from  date, 
rest  at  10  per  cent,  per  annum,  payable  semi-annu- 

also  subject  to  another  trust  deed  executed  by  Sol- 
ow  and  wife  to  E.  B.  Bacon,  to  secure  the  payment 
)0,  dated  July  28,  1876,  due  two  and  three  years 
3,  with  interest  at  8  j>er  cent,  per  annum,  payable 
ually,  both  of  which  said  encumbrances  the  party 
lond  part  herein  agreed  to  assume  and  pay." 

II  further  alleges  a  default  in  the  payment  of  the 
lue  on  the  notes,  which  fell  due  April  28,  1877, 
fault,  by  the  terms  of  said  mortgage,  allowed  the 

said  notes  to  elect  to  declare  the  whole  principal 
aby  secured,  and  the  interest  thereon,  due  and  pay- 
nce,  and  that  such  election  has  been  made.  The 
ler  charged  that  the  said  Joseph  E.  Lockwood,  to 
)lomon  Snow  indorsed  said  notes,  on  the  first  of 
r,  1876,  for  a  valuable  consideration  to  him  in  hand 
igned  and  transferred  said  two  notes  to  the  com- 

who  is  now  the  legal  owner  and  holder  thereof.  In 
nal  bill  the  complainant  prayed  for  a  foreclosure 
ortgage  and  sale  of  the  mortgaged  premises,  and  in 

proceeds  should  not  be  sufficient  to  satisfy  the 
iue  them,  for  a  personal  decree  for  the  deficiency 
he  said  defendant  Drury. 

answered,  admitting  the  making  of  the  notes  and 
^gage,  the  conveyance  of  the  mortgaged  premises 

mortgagor  to  William  C.  Snow,  and  from  Snow  to 

and  from  Daggett  to  himself;  and  that  the  deed 
;gett  to  himself  contained  the  clause  of  assumption 
tt  in  the  bill,  but  averred  that  there  was  no  agree- 
tween  himself  and  Daggett  that  he  should  assume 
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and  pay  the  said  encumbrances;  and  that  it  was  not  the 
intention  of  the  parties  to  the  deed  that  he  shonld  assume 
3aid  encumbrances ;  and  that  the  clause  in  said  deed  express- 
ing such  agreement  was  inserted  therein  by  the  mistake  of 
the  scriveners  who  drew  the  same;  and  that  he  (Drory) 
'  accepted  said  deed  without  the  knowledge  that  it  contained 
said  clause,  and  did  not  become  aware  of  the  fact  that  it  did 
contain  said  clause  until  some  time  in  July,  1877,  when  Dag- 
gett, for  the  purpose  of  correcting  the  mistakes  of  the  scrive- 
ner, and  effectuating  the  intention  of  the  parties  to  the  deed, 
executed  and  delivered  an  instrument,  under  seal,  releasing 
the  defendant  Drury  from  the  obligations  to  pay  the  said 
encumbrances. 

On  February  17,  ISSO,  complainant  filed  a  supplemental 
bill,  stating,  in  substance,  that  since  the  filing  of  the  original 
bill  a  bill  had  been  filed  in  this  court  against  the  said  Drury 
and  others  by  Robert  E.  Kelly,  the  holder  of  the  indebtedness 
secured  by  the  first  mortgage  for  $28,000,  and  that  such  pro- 
ceedings had  been  had  in  said  cause,  that  on  the  twenty- 
seventh  day  of  June,  1878,  a  decree  of  foreclosure  had  been 
entered  upon  the  said  mortgage;  and  that  upon  the  twenty- 
sixth  day  of  July,  1878,  the  mortgaged  premises  were  sold 
for  the  satisfaction  thereof,  and  that  no  redemption  had  been 
had  from  said  sale;  and  that  a  deed  had  been  made  to  the 
purchaser,  by  the  master  in  chancery,  on  the  thirtieth  day  of 
October,  A.  D.  1879 ;  and  prayed  that  the  amount  found  due 
by  the  master  in  this  cause  be  entered  by  this  court  against 
the  defendant  William  Drury  in  accordance  with  the  assump- 
tion of  the  said  indebtedness. 

Drury's  answer  to  the  supplemental  bill  admits  the  ex- 
haustion of  the  proceeds  of  the  mortgaged  premises  by  the 
foreclosure  of  the  first  mortgage,  and  refers  to  his  answer  to 
the  original  bill,  which,  he  prays,  may  be  taken  as  a  part  of 
his  answer  to  the  supplemental  bill.  The  proof  in  this 'cause 
is  mainly  applicable  to  the  questions  of  the  fact  whether  or 
not  the  defendant  Drury,  in  the  purchase  of  the  equity  of 
redemption  of  the  mortgaged  premises,  agreed,  as  part  of  the 
transaction,  to  assume  and  pay  these  two  mortgage  debts, 


Digitized  by 


Google 


HATOEN   V.  DHtraT.  785 

and  whether  or  not  the  clanse  of  assumption  in  the  deed  from 
Da^ett  to  Draiy  truly  expressed  the  contract  between  the 
parties  as  to  the  payment  of  the  said  indebtedness. 

From  a  carefal  consideration  of  the  testimony  I  have  come 
to  the  conclusion  that  it  was  not  the  agreement  or  intention 
of  Da^ett  and  Drory  that  Drury  should  assume  and  agree  to 
pay  the  indebtedness  secured  by  these  two  mortgages,  and 
that  the  clause  in  the  deed  to  him,  whereby  he  was  made  to 
assume  and  pay  them,  was  inserted  without  his  knowledge, 
and  by  mistake  of  the  attorney  who  prepared  the  deed.  My 
reasons  for  this  conclusion  are — First,  that  the  proponderanee 
of  evidence  on  the  qaestion  is  largely  in  favor  of  the  defend* 
ant.  The  testimony  of  Daggett,  Whipple,  and  the  defendant 
Dmry  on  this  point  is  so  full  and  circumstantial  as  to  leave 
almost  no  room  for  doubt  on  the  question.  They  all  testify 
aneqaivocally  that  it  was  expressly  understood  that  Drury 
was  not  to  assume  the  encumbrances,  or  either  of  them,  and 
Dmry  said  that-  he  had  no  knowledge  of  the  assumption 
clause  in  the  deed  to  him  until  his  attention  was  called  to  it 
by  Mr.  E.  G.  Larned,  in  Apnl,  1877.  Second,  there  was  no 
motive  or  inducement  for  Daggett  to  exact  such  terms  from 
Drury,  his  grantee,  as  Daggett  had  not  assumed  or  agreed  to 
pay  the  indebtedness.  There  was,  therefore,  no  reason  why 
he  should  gratuitously  interest  himself  in  securing  a  contract 
from  I>rory  for  the  benefit  of  the  mortgagee.  Third,  the  nature 
of  the  transaction  weighs  heavily  against  the  probability  that 
any  sane  busines  mAn  would  have  assumed  such  a  liability. 
The  proof  shows  that  Drury  exchanged  a  farm  in  Mercer 
connty,  this  state,  for  this  and  two  other  pieces  of  heavily- 
encumbered  Chicago  real  estate;  that  the  transaction  took 
place  in  1876,  and  that  on  the  twenty-fifth  of  July.  1878, 
only  a  little  over  two  years  after,  the  property  in  question  was 
sold  nnder  the  decree  of  foreclosure  on  the  first  mortgage  for 
$28,000,  and  that  no  surplus  was  obtained  by  such  sale  to 
apply  on  this  mortgage.  This  circumstance,  in  my  mind, 
tends  stron^y  to  corroborate  the  testimony  of  Daggett,  Whip- 
ple, and  Drury,  that  Drury  only  intended  to  purchase  the 
equity,  but  did  not  intend  to  assume  the  prior  indebtedness. 
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He  might  have  been  willing  to  give  his  farm  for  the  chance 
that  all  these  three  pieces  of  property  wonld  realize  something 
over  and  above  encnmbranoes,  bnt  it  is  hardly  reasonable  to 
believe,  in  view  of  what  must  have  been  its  then  valne,  that 
he  would  have  assumed  so  grave  a  responsibility  as  to  make 
himself  personally  liable  for  this  heavy  prior  indebtedness. 
It  is  true  that  Mr.  Hutchinson,  who  drew  the  deed  from  Dag- 
gett to  Drury,  testifies  that  he  must,  from  the  course  of 
business,  have  drawn  the  deed  according  to  instructions,  and 
would  not  have  inserted  this  assumption  clause  unless  directed 
to  do  so;  but  his  directions  may  have  come  from  some  one 
who  had  no  authority  in  the  premises,  or  who  was  acting 
under  a  mistake  or  misunderstanding  as  to  the  terms  of  the 
contract. 

Two  questions  of  law  arise  upon  the  facts  in  this  case  as  I 
now  find  them — First,  can  the  complainant  maintain  this  bill 
solely  for  the  purpose  of  obtaining  a  personal  decree  against 
the  defendant  Drury,  assuming  that  he  did  agree  to  pay  the 
mortgage  debt  held  by  the  complainant  ?  Second.  It  appear- 
ing as  an  admitted  fact  in  the  case,  as  it  is  alleged  in  the  bill 
and  not  denied  in  the  answer,  that  the  complainant  purchased 
the  notes  secured  by  this  mortgage  in  November,  1876,  for 
value,  before  any  default  or  maturity  thereof,  and  after  the 
defendant  Drury  had,  by  the  deed  to  him  which  then  appeared 
of  record,  apparently  assumed  to  pay  this  mortgage  debt,  can 
he  now  be  heard  to  say,  as  against  this  complainant,  that  he 
did  not  assume  such  payment?  In  other  words,  must  the 
court  presume  that  the  complainant  purchased  these  notes 
upon  the  faith  of  Dmry's  assumption  and  agreement  to  pay 
the  same. 

As  to  the  first  question',  it  is  an  established  rule  that  when 
a  court  of  equity  has  once  obtained  jurisdiction  of  the  parties 
and  subject-matter,  it  will  retain  it  for  the  purpose  of  do- 
ing complete  justice  between  the  parties.  The  bill  in  this 
cause  was  filed  for  a  foreclosure  of  the  mortgage  in  question. 
The  citizenship  of  the  parties  brought  the  subjeot-matter 
within  the  jurisdiction  of  the  court.  The  relief  prayed  was 
such  as  the  court  was  adequate  to  give.    It  could  not  only 
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tward  a  deeroe  of  forecloaore  and  s^ll  the  mortgaged  prop- 
eify,  bat  eoold,  under  the  ninetj-seoond  role  in  eqaity,  award 
a  personal  judgment  against  whoever  was  liable  for  any 
deficiency  after  the  application  of  ibe  proceeds  of  the  sale; 
and,  it  seems  quite  clear  to  me,  it.  does  not  lose  that  juris- 
diction by  the  fact  that  the  subject-matter  of  the  mortgage 
has  been  sold  by  another  decree  to  satisfy  a  prior  encumbrance. 
The  conrt  can  now,  if  it  were  deemed  necessary,  enter  a 
decree  of  foreclosure  and  direct  a  sale  of  the  mortgaged 
premises,  and,  after  a  sale  for  a  nominal  amoant,  could  give 
1  personal  judgment  for  the  deficiency;  but,  for  my  part,  I 
do  not  deem  it  necessary  to'  go  through  an  empty  form  of 
forecloBore  and  sale  to  ascertain  what  the  conrt  knows 
judicially  already,  that  the  mortgaged  property  will  furnish 
no  fond  to  satisfy  this  mortgage  debt. 

There  is,  howerer,  another  aspect  of  this  cause  upon  which 
the  jurisdiction  of  the  court  to  enter  a  decree  on  the  merits 
of -this  cause  may  be  retained.  The  oomplaiiuint  seeks  by  his 
bill  to  make  a  remote  grantee  of  the  mortgagor  personally 
liable  for  this  indebtedness.  In  a  number  of  cases  like  this, 
vbere  the  assumption  and  agreement  to  pay  the  mortgage 
debt  were  declared  to  be  a  part  of  the  purchase  money  or 
consideration  for  the  deed  of  the  mortgaged  premises,  the 
courts  have  held  the  grantee  in  the  deed  liable,  on  the  ground 
that  he,  by  his  deed,  acknowledged  himself  to  hold  so  much 
money  for  the  use  of  the  mortgagee.  And  in  those  cases,  it 
has  been  said,  a  suit  at  law  could  be  maintained  by  the  mort- 
gagee against  the  grantee  of  the  mortgagor.  Burr  v.  Beers, 
24  N.  T.  187;  Ross  v.  Kenneson,  88  Mo.  896;  Comstock  v. 
nitt,  37  N.  Y.  456;  Thompson  T.  Thompson  4  Ohio  St.  383; 
Sanford  v.  Hays,  19  Com.  594.  But  in  this  case  there  is  no 
admission  that  the  assumption  of  the  mortgage  debt  is  a  part 
of  the  consideration.  The  recital  of  the  deed  to  Drury  is  to 
the  effect  that  he  assumes  and  agrees  to  pay  this  encum- 
brance. He  does  not  admit  nor  declare  that  a  part  of  the 
purchase  money  was  to  be  paid  by  him  (Drury)  in  payment  of 
this  mortgage  indebtedness,  as  was  the  contract  in  many  of 
the  eases  I  have  cited,  so  that  this  case  is  brought  by  its 
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facts  more  directly  within  the  rale  of  the  cases  adjadicated 
in  New  Jersey  and  Massachusetts,  which  hold  that  the  lia- 
bility  of  the  grantee  of  the  mortgagor,  who  has  assumed  the 
mortgage  debt,  can  be  enforced  in  equity  by  an  application  of 
the  principle  of  equitable  subrogation.  From  these  varions 
considerations  I  have,  therefore,  no  difficulty  in  reaching  the 
conclusion  that  the  court  stiU  has  jurisdiction  to  pass  upon 
the  question  of  Drury's  liability,  and  to  render  a  personal 
decree  against  him  if  justified  by  the  law  and  facts. 

As  to  the  second  question,  it  appears  from  allegations  in 
the  bill  which  are  not  denied  by  the  answer,  and  are  admitted, 
that  the  complainant  purchased  the  notes  secured  by  this 
mortgage  for  a  valuable  consideration,  before  due,  and  after 
the  deed  from  Daggett  to  Drury  bad  been  made;  and,  in 
November,  1876,  when  this  transaction  by  the  well-settled 
law  of  this  state,  where  this  transaction  took  place,  and  all 
the  parties  resided,  the  assumption  of  this  indebtedness  by 
Druiy  enured  to  the  benefit  of  the  mortgagee,  and  could  be 
enforced  by  him  either  at  law  or  in  equity.  The  mortgagor 
in  this  case  was  the  holder  of  these  notes ;  that  is,  these  notes 
were  given  to  be  negotiable,  made  payable  to  the  order  of  the 
mortgagor,  and  the  mortgage  passed  with  the  notes  as  an 
incident  then  free  of  the  equities  between  the  original  parties. 

The  case  of  Carpenter  v.  Logan,  16  Wall.  27,  sustains  fully 
the  doctrine  which  I  have  laid  down  here,  that  the  parties  to 
a  mortgage  cannot  set  up  a  mistake  as  against  the  purchaser 
of  the  notes  and  the  holder  of  the  mortgage  debt.  The  same 
doctrine  was  affirmed  in  the  case  of  the  New  Orleans  Canal 
d  Barge  Co.  v.  Montgomertf,  95  U.  S.  16.  The  court  must 
therefore  presume  that  when  the  complainant  purchased  these 
notes  she  took  them  ,vith  knowledge  of  the  fact  that  the 
defendant  Drury  had  assumed  and  agreed  to  pay  them,  and 
that  the  obligation  could  be  enforced  by  the  holder  of  the 
notes.  The  defendant  Drury  had  by  this  deed  made  himself, 
apparently,  at  least,  a  qua^i  party  to  the  notes.  He  had 
agreed  to  assume  and  pay  these  notes,  and  thereby  had  given 
thorn,  the  court  must  presume,  currency  in  the  market.  The 
mortgagee — that  is,  the  bona  fide  holder  of  these  notes->-is,  to 
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tt  of  this  mortgage,  a  purchaser  of  the  mortgaged 
.  Jones  on  Mortgages,  §  710,  (1st  Ed.) 
rre  v.  Faunce,  47  Me.  607,  the  court  says :  "A  mort- 
rro  tanto  a  purchase,  and  the  bona  fide  mortgagee  is 
mtitled  to  protection  as  the  bona  fide  grantee.  So 
rnee  of  a  mortgage  without  notice  is  on  the  same 
rith  a  bona  fide  mortgagee  in  all  cases.  The  reliance 
irchaser  is  upon  the  record,  and  when  that  discloses 
peachable  title  he  receiyes  the  protection  of  the  law 
st  unknown  and  latent  defects.  In  this  case  the 
it  Druiy  seeks  to  avoid  the  effect  of  the  assumption 
)bt  on  the  ground  of  mistake,  and  the  case  seems  to 
md  on  precisely  the  same  ground  that  it  would  occupy 
i  filed  a  bill  in  equity  to  reform  the  deed,  upon  the 
hat  the  assumption  clause  was  inserted  in  it  by  mis- 
nd  the  rule  is  well  settled  that  such  a  mistake  can- 
ictified  to  the  prejudice  of  an  innocent  purchaser  for 
Story's  Eq.  Jur.  §  165;  Luckman  v.  Wood,  69  111. 
ad  if  Drury  could  not  be  allowed  to  reform  the  deed 
i  proceedings  for  that  purpose,  as  against  the  bona 
Ler  of  this  mortgage  and  notes,  who  has  purchased 
the  faith  of  this  assumption  appearing  on  the  record, 
illy  clear  that  he  cannot  be  allowed  to  set  up  that 
in  this  cause.  I  therefore  conclude  that  while,  a? 
Druty  and  Daggett,  this  clause  of  assumption  was 
ly  inserted,  or  at  least  improperly  inserted  in  the 
t  such  mistake  cannot  be  set  up  against  the  com- 
,  who  has  purchased  these  notes  on  the  faith  of 
apparent  assumption  of  them,  which  then  appeared 
1;  and  I  also  hold  that  the  release  deed  made  by 
to  Drury  from  this  assumption  must  be  deemed  inop- 
^s  against  complainant,  and  the  decree  will  be  for  the 
lant  against  Drury  for  the  amount  of  the  mortgage 
'he  case  shows  that  there  has  been  a  reference  to  the 
and  a  report  made  on  it,  some  time  in  November  last, 
nount  due,  as  stated  by  the  master,  and  I  give  a  per- 
dgment  for  the  amount,  and  interest  from  the  date 
taster's  report. 
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In  re  Bunzi  and  others,  Bankrupts. 
(Circt»«  Ocntrt,  8.  D.  Itdnoi*.    August,  1879.) 

1.  OimiBDiCTioN— Sekviob  of  Pbocebb.— Suit  was  brought  and  pracess 
served  upon  a  defendant  in  one  county,  and  additional  process  issued 
and  served  upon  another  defendant  in  another  county,  under  the  laws 
of  the  state  of  Illinois.  HM,  that  it  could  not  be  objected,  after 
judgment,  that  the  defendant  first  served  did  not  reside  within  the 
county  in  which  suit  was  brought. 

i.  Baskrttptot— Pbkfereitoe — JnoauEHT  awd  ExBCirrroH. — It  b  com- 
petent for  a  creditor  to  institute  a  suit  against  a  bankrupt,  and  obtain 
judgment  by  default,  and  issue  execution,  and  unless  the  bankrupt 
does  some  act  by  which  he  hag  participated  in  some  way  in  the  act  of 
the  creditor,  the  preference  thereby  acquired  is  a  valid  preference  as 
against  other  crediton. 

8.  Bamb — SiJCB— Saicb — EviDiiNOB.— It  wQl  he  snfflcient  to  defeat  this 
preference  if  there  has  been  but  a  slight  participation  by  the  innkrupt 
in  ^he  act  of  the  creditor,  but  the  evidence  of  such  jMrticipation  must 
be  sufficient  to  bring  conviction  to  the  mind. 

Appeal  from  district  conrt. 

J.  H.  Yeager,  for  appellant. 

Dbuhuond,  C.  J.  This  is  an  appeal  by  the  assignee  of  the 
bankrupts  from  an  order  of  the  district  court  allowing  a 
claim  of  John  Fischback  against  the  estate  of  the  bankrupts. 

Fischbach  recovered  a  judgment  against  the  bankrupts  on 
the  twenty-ninth  day  of  March,  1878,  in  the  circuit  court  of 
Montgomery  county,  of  this  state,  under  the  following  cir- 
cumstances: Fischback  had,  from  time  to  time,  advanced 
money  to  the  bankrupts  to  assist  them  in  their  business,  for 
which  he  had  received  promissory  notes.  In  the  spring  of  1878 
he  seemed  to  be  very  anxious  to  have  his  claim  paid  or  secured, 
and  there  is  some  evidence  tending  to  show  that  the  bank- 
rupts proposed  to  give  him  a  mortgage,  which,  however,  was 
not  done.  It  is  also  apparent  that  Lehman  particularly,  who 
was  the  father-in-law  of  Fischback,  was  very  anxious  that  his 
claim  should  be  secured  or  paid.  The  bankrupts  knew  at 
the  time  that  they  were  insolvent,  and  would  be  unable  t& 
pay  all  their  debts. 

It  seems  to  have  been  thought  by  Fidebback,  in  oonsulta> 
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ith  bis  counsel,  that  the  most  certain  way  of  secoiing 
jm  was  to  obtain  a  jndgment  against  the  bankrupts  as 
w  practicable,  and  there  being  no  court  held  in  Madi- 
mnty,  where  the  bankrupts  resided,  in  which  a  jadg- 
scold  be  obtained  at  an  early  day,  it  was  agreed  between 
sditor  and  his  coansel  that  service  should  be  bad  upon 
tax  in  Montgomery  county,  where  the  court  sat  in  March, 
t  a  judgment  could  be  there  obtained. 

wife  of  Lehman  informed  her  daughter  (Fisehback's 
bat  her  husband  proposed  to  go  to  Montgomery  county, 
le  daughter  told  her  husband,  and  accordingly  arrange- 

were  made  to  have  a  suit  commenced,  declaration 
ind  process  issued  and  served  on  Lehman  in  Montgom- 
onty,  which  was  accordingly  done,  and  then  a  process 

to  Bnnzi,  the  other  partner,  to  Madison  county,  and 
irred  upon  him  there,  and  judgment  was  obtained  by 
li  against  the  parties. 

lay  be  admitted  that  the  partners  were  insolvent  when 
tack  instituted  his  suit  to  recover  the  judgment  which 
;uted  the  foundation  of  his  claim,  and  that  Fischback 
asonable  cause  to  believe  that  they  were  insolvent.  But 
isisted  by  the  assignees  of  the  bankrupts,  in  the  first 
that  the  circuit  court  of  Montgomery  county  had  no 
ction  to  render  the  judgment ;  and,  secondly,  that  Leh- 
he  father-in-law  of  Fischback,  aided  the  latter  in  obtain- 
B  judgment,  and  thereby  procured  the  property  to  be 
on  the  execution  which  was  issued  in  the  case,  and  that 
lack  thus  acquired  an  unlawful  preference, 
t  said  that  the  court  had  no  jurisdiction  of  the  case, 
le  neither  of  the  defendants  resided  in  Montgomery 
'  at  the  time  that  the  writ  was  issued  and  served,  and 
be  true  construction  of  the  statute,  which  authorizes  a 

be  commenced  and  process  to  be  served  on  one  defend- 

a  particular  county,  and  then  for  another  process  to 
o  a  different  county,  to  be  served  on  another  defendant, 
'  where  one  of  them  resides  in  the  county  where  the 

brought  and  the  process  first  issues. 
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The  language  of  the  statute  is  that  it  shall  not  be  lawM 
for  any  plaintiff  to  sue  any  defendant  out  of  the  coanty  Trbere 
the  latter  resides  or  may  be  found,  except  in  local  actions, 
and  except  that  in  personal  actions,  at  law,  when  there  is 
more  than  one  defendant,  the  plaintiff  commencing  his  action 
where  either  of  them  resides  may  have  bis  writ  issued  directed 
to  another  county. 

It  wiU  be  observed  that  the  statute,  in  the  last  clause, 
leaves  out  the  words  "or  may  be  found,"  which  existed  in  the 
first ;  and  the  question  is  whether  it  was  intended  to  exclude 
the  court  from  jurisdiction  of  the  case  where  one  of  the 
defendants  was  found  in  the  county,  although  he  did  not 
reside  there.  I  can  hardly  think  that  this  is  the  true  con- 
struction of  the  statute.  For  the  purposes  which  the.  law  bad 
in  view,  it  may  be  said,  I  think,  that  wherever  the  defendant 
was  found  and  served  with  process,  he  might  be  considered, 
as  to  the  action,  to  be  there  a  resident.  Clearly,  although  he 
might  be  a  resident,  it  would  be  indispensable  that  he  should 
be  found  and  served  there ;  which  could  not  be  done  unless 
he  was  personally  iii  the  county.  Again,  the  authorities  of 
this  state  seem  to  imply,  if  there  is  any  objection  to  the  form 
of  the  action,  where  parties  reside  and  are  served  in  different 
counties,  that  it  is  incnmlent  on  the  defendants  to  take 
advantage  of  the  defect  before  judgment,  by  bringing  the  mat- 
ter, in  which  the  objection  consists,  to  the  notice  of  the  court. 
Nothing  of  that  kind  was  done  here,  and  so  I  think  the  court 
had  jurisdiction  of  the  cause,  and  the  judgment  must  be  con- 
sidered as  operative  upon  the  bankrupts. 

As  to  the  other  objection : 

The  supreme  court  of  the  United  States  has  decided  in  sev- 
eral cases  that  it  is  competent  for  a  creditor  to  institute  a  suit 
against  a  bankrupt,  and  obtain  judgment  by  default,  and  issue 
execution,  and  unless  the  bankrupt  does  some  act  by  which  he 
has  participated  in  some  way  in  the  act  of  the  creditor,  the 
preference  thereby  acquired  is  a  valid  preference  as  against 
other  creditors. 

It  is  true,  the  supreme  court  has  said  that  it  is  sufficient  if 
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itive  participation  of  the  bankrupt  is  slight;  and  the 
on  is  whether  there  is  any  evidence  in  this  case  which 

that  the  bankrupts,  or  either  of  them,  had  any  part  i«i 
heme,  which  was  undoubtedly  devised  between  Fisch- 
md  his  counsel,  to  have  process  served  upon  Lehman 
ntgomery  .county.  In  other  words,  did  Lehman  go  to 
romery  county  in  order  that  process  might  be  served  on 
1  the  case,  or  did  he  connive  at  it,  or  have  any  intima- 
t  the  design  of  Fischback  and  his  counsel  ?  If  so,  then 
7  be  said  that  he  participated  in  the  act,  and  so  pro- 

within  the  language  of  the  statute,  his  property  to  be 

upon  execution,  and  a  preference  to  be  thereby  ac  ;:y~ 

L  which  would  be  unlawful.     Lehman   communicated  iJ-^** 

irpose  to  go  to  Montgomery  county  to  his  wife,  she  to  ".9. 

lughter,  Fischback's  wife,  and  the  latter  to  her  husband.  "5cS" 

Fischback  and  Lehman  deny  that  the  latter  had  any  "Z-^Zll 

edge  whatever  of  the  purpose  to  institute  suit  and  servo  CU 

IS.  It  is  perhaps  fair  to  say  that  there  are  circum- 
is  in  the  case  which  look  suspicious.  Lehman  mentioned 
partner  his  purpose  to  go,  and  his  partner  told  him  it 
o  use,  but  he  finally  concluded  to  go;  obtained  no  \^^^H        r"~' 

r  from  the  creditor  of  the  firm,  who,  it  is  conceeded,  ^^^        '■''•CJ 

i  in  Montgomery  county,  but  obtained  notes  for  the  '  U-'Z5 

hat  was  due.  t»^3» 

re  seems  to  be  a  little  particularity  in  the  oommnnica-  !r*5J 

y  Lehman's  wife  to  her  daughter,  and  by  the  latter  to 
isband,  which  is  calculated  to  arouse  suspicion;  but  it 
imbent  on  the  assignee  to  prove  that  the  bankrupts,  or 

them,  did  procure,  within  the  meaning  of  the  decisions 

supreme  court  of  the  United  States  and  of  the  law,  a 
ent  and  execution.  There  must,  in  oth^r  words,  be 
ant  evidence  to  bring  conviction  to.  the  mind,  and  to 
>  the  court  to  say  that  it  believes,  from  the  evidence, 
[lis  was  the  intention  of  the  bankrupts.  And  the  testi- 
hardly  comes  up  to  this  demand  of  the  law.  There  are 
ious  circumstances,  but  suspicion  is  not  enough ;  there 
)e  conviction  or  belief  of  the  existance  of  the  fact. 

view  which  the  district  court  took  of  the  case  was 
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that  there  was  not  sufficient  evidence  to  warrant  that  court 
in  holding  that  the  judgment  and  execution  gave  an  unlaw- 
fpl  preference  to  Fisohback,  and  in  that  opinion  I  concur; 
and  therefore  the  decree  of  the  district  court  will  be  affirmed. 
S<ns.—iie6  Faraani  v.  CatweU,  1  Fbd.  Bsp.  74 


Pecxhah  v.  Gozzens,  Assignee. 

GozzBMS,  Assignee,  v.  Fbckhau, 

Gozzens,  Assignee  v.  Shitb:. 

(Diitriet  Court,  D.  Rhode  Island.    August  20, 1880.) 

1.  Basxbuftoy — FRAtiDtnLENT  MoRTOAaoB — BuBOBir  OF  Fsoor.— In  order 
to  defeat  the  claims  of  a  mortgagee  to  the  proceeds  of  the  mortgaged 
real  estate  of  a  bankrupt  mortgagor,  the  assignee  must  eBtablish  by  a 
preponderance  of  evidence  (1)  that  the  mortgagor  was  insoiyentat  the 
time  of  the  execution  and  delivery  of  the  mortgage,  (2)  that  the  mort- 
gagee had  reasonable  cause  to  believe  that  such  mortgagor  was  insol- 
vent when  he  accepted  the  mortgage,  and  (3]  that  such  mortgagee 
knew  that  said  mortgage  was  made  in  fraud  of  the  bankrupt  law. 

In  Equity, 

William  P.  Sheffield,  for  FecHiham  and  Smith. 

Samuel  R.  Honey,  for  Gozzens,  Assignee. 

Enowles,  D.  J.  By  agreement  of  counsel  these  causes 
have  been  submitted  to  the  court  as  really  one  cause,  and  the 
court  been  authorized  and  requested  to  consider  them  as  one, 
although  in  fact,  according  to  the  record,  each  one  of  them 
is  entitled  to  be  treated  as  unconnected  with  any  other  of  the 
series.  That  two  of  them  are  designated  •  •  *  •  as 
cross-bills,  is  an  immaterial  fact.  Under  the  arrangement  it 
seems  proper  here  to  premise  that  I  deem  myself  authorized 
to  state  the  case,  and  the  questions  presented  at  the  hearing, 
and  my  rulings  or  findings  upon  those  questions,  as  briefly  as 
may  be  consistent  with  intelligibility  and  clearness.  The  par- 
ties, in  submitting  these  causes;  of  their  own  motion,  un- 
checked by  the  court,  have  adopted  a  novel  course;  and  that 


Digitized  by 


Google 


PSOKHAH   V.  OOZZKHS. 


79S 


>art,  in  disposing  of  them,  should  do  likewise,  is  bat  a 
ol  sequence. 

3  case  presented  to  the  court  is  substantially  this ;  Wil- 
J.  Cozzens,  as  assignee  in  bankruptcy  of  E.  Truman 
lam,  has  in  bis  hands  and  control  the  sum  of  about 
5,  the  proceeds  of  a  parcel  of  real  estate  to  which  he 
le  entitled  as  assignee,  subject,  as  is  alleged,  to  two 
[ages  thereon,  executed  by  said  Peckbam  within  the 
lonths  next  preceding  the  commencement  of  prooeed- 
n  bankruptcy  against  him.  The  assignee  refusing  to 
[lize  these  mortgages  as  valid,  by  order  of  the  court  the 
was  sold  at  auction,  free  and  discharged  of  the  claims 
)  Ynortgagees,  and  the  procesds,  less  expenses  of-  sale, 
»Ter  to  the  assignee,  to  be  in  his  hands,  subject  to  the 
laims,  if  any,  of  the  said  mortgagees. 
>n  after  the  sale,  one  of  those  mortgagees,  Wm.  F.  Peek* 
a  brother  of  the  bankrupt,  filed  his  bill  against  the  said 
lee  and  the  bankrupt,  claiming  that  out  of  said  pro- 
he  should  be  paid  the  amount  of  his  mortgage  claim, 
t  $1,200,)  and  the  other  mortgagee,  John  G.  Smith,  a 
jr-in-law  of  the  bankrupt,  filed  his  bill,  claiming  that 
f  said  proceeds  he  should  be  paid  the  amount  of  his 
;age  claims,  (about  $2,773.46.)  Whereupon  the  said 
lee  filed  what  are  styled  orosB-biUs  against  the  said 
;agees,  respectively.  To  all  these  bills,  answers  and 
atious  were  made  as  required  by  the  rules,  and  evidence 
— the  parties  themselves  giving  testimony  as  witnesses 
)  the  commissioner. 

3  mortgagees,  in  their  bills  and  answers,  assume  and  aver 
iheir  claims  are  just  and  nndisputable,  and  the  mort- 
to  them  unimpeachable,  despite  the  provisions  of  the 
npt  law;  while,  on  the  other  hand,  the  bills  and  answers 
)  assignee  involve  and  embody  a  denial  of  the  allega- 
sontained  in  the  bills  and  answers  of  the  mortgagees,  and 
litly  charge,  in  answers  as  well  as  in  bills,  as  follows : 
b  the  said  E.  Truman  Peokham  was  insolvent  at  the 
of  the  execution  and  delivery  of  the  mortgage  deeds  in 
ion,  and  that  the  said  mortgagees,  respectively,  had  rea- 
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sonable  cause  to  believe  the  said  E.  Truman  Feekham  to  be 
insolvent  when  they  accepted  said  deeds,  and  knew  that  said 
mortgages  were  made  in  fraud  of  an  act  entitled,  'An  act  to 
establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,'  passed  March  2,  1867,  and  the  several  acts 
in  amendment  thereof  and  in  addition  thereto." 

As  conceded  and  assumed  in  argument  at  the  bar,  so  must 
it  be  conceded  here,  that  here  arises  the  pivotal  point  of  the 
cause  or  series  of  causes  under  discussion.  Had  there  been 
no  sale  of  the  land,  and  the  assignee  had  filed  his  bill  to  set 
aside  the  said  mortgages  as  void,  upon  him  would  have  rested 
the  burden  of  sustaining  by  satisfactory  proof  the  threefold 
allegation  above  quoted,  to  say  nothing  of  the  absence  of  any 
allegation  as  to  the  intent  of  the  bankrupt.  The  same  bur- 
den rests  upon  him  here.  His  right  to  retain  said  proceeds, 
as  against  the  demand  of  the  mortgagees,  depends  upon  his 
establishing  by  a  preponderance  of  evidence  the  three  afore- 
said allegations;  it  being  understood  to  be  an  admitted  fact 
that  the  intent  of  the  bankrupt  was  to  secure  his  creditor 
brother,  and  brother-in-law.  To  this  conclusion  I  have  ar- 
rived after  a  deliberate  consideration  and  study  of  the  plead- 
ings and  evidence  submitted  to  me,  and  therefore  proceed  to 
consider  the  questions  presented : 

1.  Was  the  said  E.  Truman  Feokham  insolvent  at  the  time 
of  the  execution  and  delivery  of  the  mortgage  deeds  in  ques- 
tion? 

As  already  stated,  the  assignee  is  bound  to  satisfy  the 
coux"t,  by  a  preponderance  of  evidence,  that  the  bankrupt 
was  insolvent  at  the  date  specified.  This,  I  must  adjudge, 
he  has  failed  to  do.  Indeed,  it  may  be  questioned  whether 
any  evidence  even  tending  to  support  this  allegation  was 
offered,  other  than  a  copy  of  a  writ  of  attachment,  which 
was  admitted  under  an  objection  which  I  am  constrained 
here  to  adjudge  well  founded,  and  an  offer  to  produce  from 
the  files  of  the  district  court  the  original  inventory  and  list  of 
debts  filed  by  the  bankrupt,  Peckham,  at  a  certain  stage  of 
this  bankruptcy  proceeding  in  his  case,  also  admitted  under 
objection,  now  adjudged  well  taken. 
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►id  the  said  mortgagees,  respectively,  have  reasonable 
to  believe  said  E.  Tramau  Peokman  to  be  insolvent 
hey  accepted  their  deeds  ? 

iffirmative  answer  to  this  question  cannot  be  given,  in 
;  the  evidence— rather  the  absence  of  evidence — even 
;,  in  any  appreciable  degree,  to  jastifysuchan  answer, 
might  have  been  elicited  from  some  of  the  witnesses 
a  searching  examination,  or  croBs-ezamination,  we  are 
imagine;  but  as  their  testimony,  given  upon  written 
gatories,  is  presented  to  the  court,  any  other  than  a 
re  answer  to  the  question  would  involve  a  charge  of 

false  swearing  against  more  than  one  of  the  witnesses  :;:^ 

rties  litigant.  i         ~]'n) 

>id  said  mortgagees  know  that  said  mortgages  were  i         ^ZlZ. 

n  fraud  of  the  bankrupt  law  ?  j         Z3C5* 

a  the  point  here  presented  no  ruling  or  finding  is  re-  T^J^ 

My  finding  upon  the  first  two  questions,  as  above 

being  in  favor  of  the  mortgagees,  a  ruling  upon  this 
uestion  becomes  unnecessary.     Still,  as  the  point  was 

and  fully  discussed  at  the  bar,  and  has  been  duly  con-  

[.    I  will  here  add  that  upon  this  point,  also,  my  find-  ^^VB        i^-IT 

in  favor  of  the  mortgagees.  I        iZiCJ 

here,  before  closing,  I  will  add,  as  not  irrelevant,  thai  '  (    cr^^' 

no  sufficient  ground  for  the  claim  of  the  mortgagees,  n 

both,  that  their  mortgages  were  made  and  received  """^ 

ae  of  a  valid  parol  agreement  of  a  date  three  or  more  . 

B  prior  to  the  twenty-second  of  January,  1878 ;  and  I 

)re,  as  to  that  point,  my  finding  is  in  favor  of  the  as-  j 

I 

result  is  that  the  court  adjudges  that  the  assignee  fails  .' 

blish  his  claim  to  retain  the  said  proceeds,  as  against  ; 

im  of  the  said  mortgagees ;  that  no  party  recover  costs ;  i 

nless  within  —  days  the  parties  can  agree  upon  the  ' 

it  justly  due  said  mortgagees,  it  be  referred  to  a  master  '                     ' 
lire,  ascertain,  and  report  as  to  said  amounts ;  and  that 
decrees,  in  conformity  with  this  opinion,  be  prepared 
itered  in  the  several  causes  above  enumerated. 
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Ih  tbe  Mattes  of  Bbed,  Bankrupt. 

{Oireuit  Gvurt,  D.  Meutaehuietti.    September  30, 1880.) 

1.  Bajikbuftcy — ^Pbetbrencb — PRAtTD. — Under  the  amended  sections  of 
the  bankrupt  act  a  creditor  may  prove  his  whole  debt,  even  after  a 
recovery  has  been  had  against  him  for  a  preference,  in  the  absence  of 
actual  f  rand. 

Morse  d  Stone,  for  appellants. 

A.  E.  PiUtbttry,  for  appellee. 

Cliffobd,  G.  J.  Creditors  who  accepted  a  preference  from 
a  bankrupt  debtor  during  the  operation  of  the  provision  of  the 
Bevised  Statutes,  having  reasonable  cause  to  believe  that  the 
same  was  made  or  given  by  the  debtor  contrary  to  the  pro- 
visions of  the  bankrupt  act,  could  not  prove  the  debt  or  claim 
on  account  of  which  the  preference  was  made  or  given;  nor 
could  such  a  creditor  receive  any  dividend  until  he  had  first 
surrendered  to  the  assignees  all  property,  money,  benefit,  or 
advantage  received  by  him  under  such  preference.  Rev.  St. 
§  5084.  X]ongress  subsequently  amended  that  provision  in 
certain  important  particulars.  Alterations  were  made  and 
new  provisions  adopted  to  faoililate  the  proceeding;  when  the 
requisite  number  of  creditors  do  not  petition,  the  court  may 
grant  delay,  and  the  provision  is  that  if  at  the  expiration  of 
thiat  time  they  appear,  then  the  matter  of  bankruptcy  shall 
proceed,  and  such  person  shall  be  adjudged  bankrupt.  The 
assignees  may  recover  back  the  money  or  property  paid, 
conveyed,  sold,  assigned,  or  transferred,  in  preference,  con- 
trary to  this  act,  provided  that  the  person  recovering  such 
payment  or  conveyance  had  reasonable  cause  to  believe  that 
the  debtor  was  insolvent,  and  knew  that  a  fraud  on  the  act 
was  intended ;  and  such  a  person,  if  a  creditor,  shall  not,  in 
cases  of  actual  fraud  on  his  part,  be  allowed  to  prove  for 
more  than  a  moiety  of  his  debt.  It  appears  that  the  bank- 
rupt filed  his  voluntary  petition  in  bankruptcy,  and  that  he 
was  adjudged  bankrupt  in  a  regular  proceeding  in  bankruptcy ; 
the  appellee  was  a  creditor  of  the  bankrupt,  holding  two  notes 
signed  by  him,  payable  on  demand,  and  interest,  to  the  order 
of  the  creditor,  one  for  $2,000,  and  the  other  for  f  1,000; 


Digitized  by 


Google 


in  BB  BXSD.  799 

uid  thai  the  orediior  was  also  an  indorser  for  the  bankxapt 
in  the  sum  of  $1,450.  Preferences  were  strictly  forbidden 
by  the  bankrupt  act,  and  bj  the  several  statutes,  the  provis- 
ion being  that  a  creditor,  who  receives  a  preference,  shall  not 
be  permitted  to  prove  his  claim,  nor,  in  case  the  proof  was 
previously  given,  shall  he  receive  any  dividend  therefrom  ontii 
he  shall  first  surrender  to  the  assignee  all  property,  money, 
benefit,  or  advantage  received  by  him  under  such  preference. 
Assignees  might  recover  back  sach  a  preference  under  the 
original  act,  as  well  as  under  the  last  amendment;  but  the 
original  act,  together  with  the  ttevised  Statutes,  forbid  proof 
by  a  preferred  creditor  unless  he  should  surrender  his  prefer- 
ence, the  requirement  being  that  the  surrender  must  be  vol- 
untary, and  before  the  final  judgment  against  him  for  the 
amount  of  the  preference.  During  the  operation  of  that 
provision,  there  would  not  have  l>een  any  difficulty  in  deter- 
mining the  question  before  the  court,  but  that  provision  is  re- 
pealed by  a  subsequent  enactment,  which  is  inconsistent  with 
the  former  act.  18  St.  at  Large,  181.  Particular  attention 
most  be  given  to  the  amendment,  or  new  regulation,  which 
provides  that  where  a  preference  has  been  given  by  payment, 
assignment,  or  transfer,  and  the  debtor  shall  afterwards  be 
adjudged  a  bankrupt,  the  assignee  may  recover  back  the 
money  or  property  so  paid,  assigned,  or  transferred,  contrary 
to  the  act,  provided  that  the  person  receiving  such  payment 
or  conveyance  had  reasonable  cause  to  believe  the  debtor  was 
insolvent,  and  knew  that  a  fraud  on  the  act  was  intended. 
Then  follows  the  clause  of  the  section  in  question,  which  pro- 
vides that  such  person,  if  a  creditor,  shall  not,  in  case  of 
actual  fraud  on  his  part,  be  allowed  to  prove  fox  more  than  a 
moiety  of  his  debt ;  and  the  further  provision  is  that  this  lim- 
itation on  the  proof  of  debts  shall  apply  to  cases  of  voluntary 
or  involuntary  bankruptcy.  Different  judges  have  construed 
that  provision  differently,  but  the  correct  construction,  in  my 
opinion,  is  that  adopted  by  Judge  Lowell,  in  Re  Currier,  2 
Lowell,  436.  His  decision  is  to  the  effect  that  the  new  enact- 
ment provides,  by  necessary  intendment,  that  if  there  has  been 
no  actual  fraud,  the  creditor  may  prove  his  whole  debt,  e\en 
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after  a  recovery  has  been  had  against  him  for  the  preference ; 
which  conclusion  is  certainly  justified  by  the  language  of  the 
enactment,  as  plainly  and  clearly  as  the  other  necessary  con- 
clusion, that  the  creditor  shall  only  be  allowed  to  prove  for  a 
moiety  of  his  debt  in  oases  of  actual  fraud.  Corresponding 
views  have  been  held  by  other  judges,  whose  opinions  are  also 
satisfactory.  In  re  Kaufman  v.  Houck,  19  B.  R.  284.  No 
difficulty  would  arise,  says  Nixon,  J.,  if  the  amendment 
stood  alone,  but  the  section  before  the  change  expressly  pro- 
hibited any  proof  by  a  creditor  who  knowingly  received  a 
preference.  Creditors  desired  a  change,  and  congress  granted 
their  request,  as  it  was  deemed  a  hardship  that  they  should 
loose  their  whole  claim  in  case  they  made  an  effort  to  secure 
an  honest  debt.  Congress  interfered  to  modify  the  rigor  of 
the  prior  law,  and  the  only  limitation  it  puts  upon  the  proof 
of  debts  is  the  loss  of  one-half  of  the  claim  when  actual  fraud 
is  proved  against  the  creditor;  but  he  may  prove  the  whole  if 
there  is  no  actual  fraud  in  the  transaction.  Unless  such  is 
the  necessary  implication  of  the  language  employed,  it  is 
impossible  to  say  what  was  intended  by  the  law-makers.  In 
re  Netveombe,  18  B.  R,  85.  Contrary  opinions  have  been 
given  by  two  other  judges.  In  re  Stein,  16  B.  E.  270 ;  In  re 
Cramer,  13  B.  R.  225.  '  Beyond  doubt  the  question  must 
depend  upon  the  true  construction  of  the  act  of  congress, 
and  I  am  of  the  opinion  that  congress  intended  to  moderate 
the  rigor  of  the  prior  rules  and  to  allow  the  creditor,  after 
payment  back  of  the  preference,  whether  by  suit  or  otherwise, 
to  prove  their  whole  debt,  in  case  they  had  been  guilty  of  no 
actual  fraud.  Moneys  were  paid  by  the  bankrupt  to  the  cred- 
itor, within  the  period  constituting  a  preference,  but  the  as- 
signee sued  the  creditor  and  recovered  it  back  before  the 
creditor  offered  to  prove  his  debt.  Actual  fraud,  or  fraud 
in  fact,  is  not  pretended  in  this  case,  as  distinguished  from 
what  is  known  as  fraud  in  law.  Being  of  the  opinion  that 
congress  intended  to  distinguish  between  mere  technical  fraud 
and  fraud  in  fact,  I  am  of  the  opinion  that  the  ruling  of  the  dis- 
trict court  in  allowing  the  creditor  to  prove  his  debt  is  correct. 
Decree  affirmed. 
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BBUMHTrr  V.  Howabd  and  others. 
Uireitit  Court,  D.  Mcusaehiuetts.    September  80, 1880.) 

No.  177,466,  dated  May  16, 1876,  for  an  improTement  in  the 
I  of  utilizing  the  leather  of  old  card  clothing,  from  which  the 
ave  been  removed,  not  »uiiained. 

ity. 

Dearborn,  for  complainant. 

Eowe,  for  defendants. 

u,  C.  J.     The  complainant  has  letters  patent,  No. 

dated  May  16,  1876,  for  an  improvement  in  the 

f  utilizing  the  leather  of  old  card  clothing,  from  :'^; 

I  teeth  have  been  removed.     The  invention  is  fully  *=-C 

in  the  specification,  and  again  in  the  claim,  which  '         ^r^ 

B  method  of  utilizing  the  leather  of  old  card  clothing  C"^ 

ig  it  with  gum  tragacanth,  and  resetting  it  with  r— — ■ 

ersely  to  the  original  teeth,  substantially  as  de-  ^i        jls* 

achinery  for  setting  teeth  for  cards  was  old;  the 

i  with  gum  tragacanth  was  old ;  but  it  is  only  within  

V  years  that  old  card  clothing  has  been  put  to  use  '         — ^2 

iiime.     The  application  of  gum  tragacanth  does  not  Sr3» 

be  important,  and  it  has  been  used  by  the  defend-  ITIlCT 

very  slight  extent.     The  actual  discovery  relied  on  ""^i^ 

turning  the  leather  so  as  to  present  a  different  side 

tooth -setting  machine,  and  then,  as  the  teeth  are  .^  ^ 

t  at  an  angle,  the  new  holes  will  run  across  the  old 
[  set  in  the  same  direction  it  would  be  impossible  to 

leir  working  into  and  enlarging  the  old  holes.  •  i 

lintiff  made  his  invention  in  March  or  April,  1875. 
itnesses  testify  that  old  leather  was  reset  by  J.  L. 
c  &  Co.,  of  Leicester,  Massachusetts,  for  Edward 
perintendent  of  the  Hopeville  Manufacturing  Com- 

jrcester,  and  afterwards  of  the  Darling   Mills,  on  i 

scasions  between  November,  1873,  and  the  date  of 
iifF's  invention.  The  history  of  this  manufacture  is 
ooks  and  receipts  fix  the  dates;  and  what  purports 
13—51 
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to  be  a  piece  of  the  clothing  made  before  March,  1875,  is 
produced.  We  see  no  reason  to  doubt  the  truth  of  this  tes- 
timony. The  plaintiff  argues  that  the  fact  might  have  been 
more  fully  prored.  It  might,  also,  have  been  easily  disprored 
if  not  tme.  The  whole  matter  is  near  in  both  place  and  time^ 
We  think  the  defendants  have  sustained  the  burden,  in  the 
absence  of  contradiction,  of  proving  that  card  clothing,  like 
the  Exhibit  Howard  2,  was  made  before  the  plaintiff  disoov- 
ored  the  process. 

The  exhibit  differs  from  the  olotbing  made  under  the  plain- 
tiff's patent  in  this,  that  instead  of  taming  the  piece  of 
leather  ronnd,  the  operator  has  turned  it  over,  so  that  the 
teeth  now  come  ont  at  the  flesh  side,  instead  of  the  grain 
side  of  the  leather.  In  the  plaintiff's  opinion,  this  mode  of 
mannfactare  is  not  so  good  as  his;  bnt  it  seems  to  have 
worked  well,  and,  if  we  omit  from  his  claim  the  gum  traga- 
oanth,  which  the  defendants  do  not  now  use,  and  which  the 
complainant  insists  is  not  essential  to  his  claim,  this  exhibit 
clearly  anticipates  it,  because  it  utilizes  old  card  clothing  by 
resetting  it  with  teeth  reversely  to  the  original  teeth.  The 
plaintiff  and  one  of  his  witnesses  say  that  the  teeth  in  this 
exhibit  appear  to  be  set  in  the  same  direction  as  before;  but 
their  cross-examination,  and  our  eyesight,  have  contradicted 
them  in  this  particular. 

Decree  for  defendants. 


Ptkan  and  others  v.  Von  Sinoen  and  others. 
(Ditbriet  Court,  D.  Maryland.    September  7, 1880.) 

1.  SEAWoRTHiNEes — PRESuMFTtoN.— It  is  an  ordinary  presumption  that 
a  ship  is  seaworthy  sad  her  machinery  in  good  order  when  she  andei^ 
takes  a  voyage. 

2l  Saub — Same — Kebuttal. — This  presumption  is  not  rebutted,  where  it 
is  shown  that  a  ship  not  two  years  old,  and  carrying  ballast  only, 
was  disabled  within  86  hours  after  leaving  port,  by  the  loosening  of 
the  bolts  of  the  propeller's  shaft,  from  the  racing  of  the  propeller 
during  a  gale,  although  there  was  no  testimony  tliat  the  bolts  were 
specially  examined  just  previous  to  starting. 
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lUOEKCB— BoiiTs — Rimers. — The  fact  that  the  ghip  was  not  pro- 
led  with  rimers  for  boring  out  the  bolt  holes  after  they  had  worlced 
t  of  shape,  and  extra  bolts  to  fit  them,  so  that  thedi£9culty  might 
vo  been  remedied  at  sea  without  putting  into  port,  did  not  consti- 
te  negligence. 

Admiralty.    Libel  by  owners  of  steam-ship  Netley  Abbey 

st  charterers  for  damages  resulting  from  refusal  to  load 

ler. 

Stirling,  Jr.,  for  libellant. 

m  H.  Thomat,  for  respondents. 

BBis,  D.  J.     On  August  16, 1879,  the  British  steamship 

f  Abbey,  1,113  tons,  was  in  the  harbor  of  Newport,  in 

^nd,  near  Cardiff,  and  on  that  day  the  agents  of  the 

mts,  who  are  the  owners  of  the  steamer,  chartered  her 

I  respondents,  who  are  merchants  of  Baltimore,  to  come 

Itimore  and  load  a  cargo  of  grain  for  Great  Britain  or 

mtinent. 

i  clause  of  the  charter-party  involved  in  this  suit  is  as 

's :  "The  said  steam-ship  being  tight,  staunch,  and  in 

way  fitted  for  the  voyage,  with  liberty  to  take  out* 

cargo  to  Baltimore  for  owner's  benefit,  shall,  with  all 
nient  speed,  sail  and  proceed  to  Baltimore,  where  she 
nties  to  be  in  time  for  loading  firtt  half  of  Sept-ember, 

the  act  of  God,  restraints  of  princes  and  rulers,  dan- 
f  the  seas  and  navigation,  accidents  to  boilers,  mM:hinery, 
Uways  excepted"  The  steamer  had  arrived  at  New- 
rom  Carthagena,  in  Spain,  on  the  ninth  of  August,  with 
go  of  iron  ore,  and  having  finished  discharging  that 

on  the  twenty-first  of  August,  and  having  taken  on  her 
and  ballast,  she  proceeded  to  sea  about  midday  of  the 
y-third  of  August.  She  had  moderate  weather  for  the 
M  hours.  Then  the  wind  increased  to  a  gale,  with  very 
'  sea,  which  had  continued  for  about  12  hours,  when  the 
eer  reported  that  some  of  the  bolts  connecting  the  after 
ns  of  the  propeller  or  tunnel  shafting  were  loose.  The 
Eras  hove  to  and  the  bolts  were  driven  up,  and  the  nuts 
sued,  and  the  ship  started  again  at  half  speed.  The 
r  sea  continued,  causing  the  ship  to  labor,  and  the  pro- 

to  race. 


•i 


5; 


L'iCJ 


Digitized  by 


Google 


804  FEDERAL   BEPOBTEB. 

About  midday  on  the  26th,  the  bolts  having  again  worked 
loose,  the  ship  was  hove  to  and  the  bolts  taken  out.  They 
were  found  to  be  worn  and  the  holes  enlarged.  Attempts 
were  made  to  remedy  the  trouble  by  lining  the  holes  and 
driving  the  bolts  up  tight,  but  upon  starting  the  ship  again 
and  finding  that  the  bolts  did  not  remain  tight,  the  engineer 
reported  that  it  was  not  safe  to  proceed  on  the  voyage.  The 
ship  was  headed  for  St.  Michaels,  in  the  Azores,  where  she 
arrived  on  the  31st.  Bepairs  to  the  bolts  and  bolt  holes 
were  at  once  made,  working  night  and  day,  and  the  ves- 
sel was  in  condition  to  start  again  on  her  voyage  on  the 
third  of  September.  She  had  the  usual  voyage  from  St. 
Michaels  to  Baltimore,  arriving  on  the  sixteenth  of  Septem- 
ber, and  was  ready  to  receive  her  grain  cargo  on  the  18th, 
having  been  delayed  in  all  about  seven  days  by  reason  of  the 
accident  and  repairs.  The  charterers  had  engaged  the 
steamer  to  carry  a  cargo  of  grain,  which  they  were  under  con- 
tract to  load  during  the  first  half  of  September,  and  as  she 
was  not  ready  to  load  within  the  time  specified  they  refused 
to  accept  her,  upon  the  ground  that  she  was  not  delayed  by 
accident  to  her  machinery  within  the  meaning  of  ine  excep- 
tion in  the  charter-party ;  and  they  now  allege,  in  defence  to 
this  action,  that  the  steamer  was  not  seaworthy  or  fitted  for 
the  voyage  when  she  started  from  Newport;  that  no  exam- 
ination of  her  machinery  was  made  before  she  started  on  the 
voyage,  and  that  very  soon  after  she  started  parts  of  her 
machinery  were  found  to  be  loose  and  out  of  order  in  partic- 
ulars which  could  easily  have  been  discovered  and  rectified 
if  proper  examination  had  been  made  and  proper  precautions 
taken  before  she  started ;  and  that  the  failure  of  the  steamer 
to  arrive  in  Baltimore  in  time  to  load  during  the  first  half  of 
September  was  caused  either  by  the  condition  of  her  machinery 
before  she  started  on  the  voyage,  or  by  the  want  of  proper 
care,  watchfulness,  and  skill  during  the  voyage. 

The  bolts,  the  loosening  of  which  disabled  the  steamer,  are 
the  pins  which  connect  the  sections  of  the  shaft  which  oper- 
ates the  screw.  It  is  a  heavy  shaft,  made  in  three  sections, 
which  are  coupled  together  by  collars  welded  to  each  end, 
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agh  whioh  there  are  six  bolts.     The  bolts  in  this  instance 

I  taperiog,  with  the  holes  made  to  fit  them,  and  were  in- 

ed  to  be  driven  in  and  the  nuts  screwed  further  down,  so 

)  tighten  them  up  if  they  Bhould  worK  loose.     The  testi- 

y  of  all  the  experts — marine  engineers,  quite  a  number 

horn  were  examined  on  both  sides — shows  that  if  these 

I  become  at  all  loose  there  is  an  observable  difference  in 

loise  made  by  the  working  of  the  shaft,  which  is  at  once 

eptible  to  an  attenti-^e  engineer.     It  is  insisted,  on  be- 

of  the  steamer,  that  as  the  testimony  shows  that  no  such 

(  or  jar  was  noticed,  either  previous  to  her  anchoring  at 

port,  at  the  end  of  her  last  voyage,  or  when  she  started  ,-  Id 

16  voyage  to  Baltimore,  and  not  until  she  had  been  at  ji;; 

36  hours  at  sea,  it  is  evident  that  the  bolts  must  have 

tight  when  she  started,  and  that  this  must  be  presumed,  >C^ 

thoQgh  there  is  no  testimony  that  the  bolts  were  spe-  !^}C7 

r  oxamined  just  previous  to  her  starting.  C.I3 

e  chief  engineer,  who  had  been  on  the  steamer  for  six 
.hs,  testified  positively  thait  the  machinery  was  in  good 
■  at  the  end  of  the  previous  voyage,  and  that  when  the 
aer  started  for  Baltimore  the  machinery  gave  no  evidence 
ing  out  of  order,  and  that  the  least  perceptible  loosening  ^^^        ITiCl 

e  bolts  would  have  been  noticed  by  him  as  soon  as  the  .  Zl'ZJ 

linery  was  in  motion.  .  The  ordinary  presumption  is  that  r:!^* 

ip  is  seaworthy  and  her  machinery  in  good  order  when 
mdertakes  a  voyage.  The  respondents,  to  rebut  this  pre- 
ption,  endeavor  to  show  that  the  machinery  broke  down 

after  she  got  to  sea,  without  any  sufficient  stress  of 
her  or  any  extraordinary  circumstance  to  account  for  it. 
he  voyage  to  Baltimore  the  steamer  was  carrying  ballast 
ily.     The  weather  was  moderate  for  24  hours,  and  during 

time  the  machinery  worked  well.  Then  ensued  a  strong 
,  with  heavy  seas,  and  the  steamer  being  light  her  pro- 
ir  was  constantly  lifted  clear  of  the  water,  and  meeting  no 
itance  it  revolved  rapidly,  commonly  called  racing,  and 
1  it  struck  the  water  again  its  velocity  was  suddenly 
ked.  The  effect  of  this,  constantly  repeated,  was  to  bring 
rregular  strain  upon  the  shaft,  tending  to  loosen  the  bolts 
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of  the  eouplings ;  and  ^v hen  they  are  once  loosened  the  tes- 
timony shows  that  the  wear  both  upon  the  bolts  and  holes  is 
very  rapid.  This  is  the  explanation  given  by  the  officers  of 
the  steamer  of  the  cause  of  the  disabling  of  the  maehinery, 
which  delayed  her. 

The  testimony  of  the  numerous  marine  engineers  who 
were  examined  as  experts  shows  that  this  is  an  accident 
which  seldom  occurs,  but  there  is  proof  that  it  has  some- 
times happened;  and,  while  many  express  the  contrary 
opinion,  quite  a  number  of  these  experts  state  that  the  cir- 
cumstances of  the  voyage  as  detailed  in  the  testimony  of  the 
officers  of  the  steamer  are  sufficient  in  their  judgment  to 
account  for  the  accident,  even  though  the  bolts  had  been  in 
proper  condition  when  the  steamer  started,  and  every  care 
and  precaution  had  been  exercised.  The  Netley  Abbey 
appears  by  the  charter-party  to  have  been  built  in  1878,  and 
was  therefore,  at  the  date  of  the  contract,  not  two  years  old, 
and  it  was.  hardly  to  be  expected  that  her  machinery  needed 
such  an  examination,  before  starting  on  this  voyage,  as  could 
only  be  had  by  taking  the  bolts  otit  and  replacing  them ;  and 
as  the  shaft  worked  smoothly,  without  jar  or  noise,  at  the  end 
of  the  previous  voyage  and  at  the  commencement  of  this,  I 
am  not  at  all  inclined  to  think  that  an  examination  in  port, 
such  as  is  usually  made  before  starting,  would  have  disclosed 
any  looseness  or  defect,  and  I  am  not  satisfied  that  under  all 
the  circumstances  I  should  be  justified  in  holding  that  the 
presumption  of  seaworthiness  has  been  overcome. 

The  respondents  impute  to  the  libellants  as  negligence  that 
the  steamer  was  not  provided  with  rimers  for  boring  out  the 
bolt  holes  after  they  had  worked  out  of  shape,  and  extra  bolts 
to  fit  them,  so  that  the  difficulty  might  have  been  remedied 
at  sea  without  putting  into  port. 

It  would  appear,  however,  from  the  testimony  of  experts, 
that  it  would  have  been  almost  impossible  to  rime  out  the 
holes  at  sea,  with  the  vessel  in  constant  motion;  and  as  it 
oould  not  be  foreseen  what  sized  holes  would  result  from 
the  riming,  a  great  variety  of  bolts  would  have  to  be  pro- 
vided, and  they  testify  that  such  provision  is  never  made. 
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k  qaeation  is  raised  in  the  ansiyer  of  the  respondents  with 

;ard  to  the  validity  of  the  charter-party.     It  purports  to 

ve  been  signed  by  certain  ship-brokers  in  Philadelphia,  who 

)fe8s  to  act  tinder  cable  authority  from  other  ship-brokers 

England,  who  are  described  as  the  agents  of  the  owners. 

It  is  shown  by  the  testimony  that  the  owners  ratified  the 

t  of  their  ship-brokers  by  at  once  instructing  the  master  ot 

i  steamer  to  proceed  to  Baltimore  to  load  under  the  charter, 

d  I  think  it  sufficiently  appears  that  the  owners  adopted 

i  charter  made  in  their  behalf,  and  were  bound  by  it  and 

lid  have  been  held  to  its  performance. 

Upon  consideration  of  all  the  testimony  I  am  of  opinion 

it  the  non-arrival  of  the  steamer  withra  the  time  specified  ^^HT    ^J^ 

iS  due  to  accident  to  her  machinery  within  the  meaning  of  ^^ 

3  exception  in  the  charter-party,  and  I  will  sign  a  decree  IPV^     2^ 

ainst  the  respondents  for  the  damages  resulting  to  the  libel* 

its  from  their  refusing  to  load  the  steamer. 


Oyebcbowding  SrSAjraiii — ^Pbjnawt — Probectjtor— Rbv.  St.  ♦<  4468, 
4469.— Section  4465  of  the  Revised  Statutes  enacts  that  "  it  sliall  not 
be  lawful  to  take  on  board  of  any  steamer  a  greater  number  of  passen- 
gers than  is  stated  in  the  certificate  of  inspection,  and  for  every 
violation  of  this  provis'ion  the  master  or  owner  shall  he  liable,  to  any 
person  suing  for  the  same,  to  forfeit  h  e  amount  of  passage  money 
and  $10  for  each  passenger  b^ond  the  number  allowed."  Section 
4469  of  the  Revised  Statutes  further  enacts  that  the  penalty  imposed 
by  section  4465  "  shall  be  a  lien  upon  the  vessel  in  each  case."  ffeld, 
that  a  suit  in  admiralty  to  enforce  the  lien  given  by  section  4469  need 
not  be  prosecuted  in  the  name  of  the  United  States. 

Saks — Sake — Aohok  of  Debt — Lsss.—Beld,  further,  that  the  bring- 
'  ing  of  an  action  of  debt  against  the  master  and  owners  of  the  boat, 

and  prosecuting  the  same  to  judgment,  did  not  release  the  statutory 

Uen. 
Saioi— Sake— LiKK — Boha  Fipb  Purohasbr. — Eeld,  further,  that  such 

lien  waa  not  divested  by  a  sale  to  a  b<mafld6  purchaser. 


:5» 
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[DiMlriet  Court,  W.  D.  Pennsylvania.    September  17, 1880.)  ~2i  5» 
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4.  Bamb — Sake — Lachbs. — Bidd,  further,  that  the  fact  that  the  libellant 
did  not  proceed  against  the  veaeel  until  the  recovery  of  the  Judgment, 
in  the  personal  action  against  the  master  and  owners,  did  not  consti- 
tute laches. 

6.  Saicb — Same — Attachment. — Seld,  further,  that  it  was  not  necessary 
that  the  vessel  should  have  been  attached,  before  the  filing  of  the 
libel,  to  enforce  the  statutory  lien. 

6.  Same — Same — Olbuical  Erbor — JuRisDrcTioN. — ffM,  further,  that  a 
mere  clerical  error  in  docketing  the  case  would  not  oust  the  Jurisdic- 
tion of  the  court. 

In  Admiralty.    Sur  motion  to  dismiss  libel,  etc. 

Bartotui  d  Sons,  for  steamer  Boston  and  owners. 

H.  H.  McCormick  and  Wier  d  Gibson,  for  Hatch,  libellant. 

AcHESON,  D.  J.  Section  4465,  U.  8.  Eev.  St.,  enacts  as  fol- 
lows :  "It  shall  not  be  lawful  to  take  on  board  of  any  steamer 
a  greater  number  of  passengers  than  is  stated  in  the  certifi- 
cate of  inspection,  and  for  every  violation  of  this  provision 
the  master  or  owner  shall  be  liable,  to  any  person  suing  for 
the  same,  to  forfeit  the  amount  of  passage  money  and  $10 
for  each  passenger  beyond  the  number  allowed."  By  section 
4469  it  is  enacted  that  "the  penalties  imposed  by  sections 
4465  and  4468  shall  be  a  lien  upon  the  vessel  in  each  case; 
but  a  bond  may,  as  provided  in  other  oases,  be  given  to  secure 
the  satisfaction  of  the  judgment." 

On  the  seventh  of  August,  1878,  the  libellant  in  this 
case  brought  an  action  of  debt,  in  the  United  States  district 
court  for  the  western  district  of  Pennsylvania,  against  Joseph 
Waltower,  master,  and  Walter  B.  Harrison  and  Edward  H. 
Morton,  owners,  of  the  steam-boat  Boston,  to  recover  penalties, 
amounting  to  $1,717,  alleged  to  have  been  incurred  by  them 
on  the  fourteenth  of  July,  1878,  by  reason  of  a  violation  of 
section  4465,  upon  the  occasion  of  a  voyage  which  the  boat 
made  from  McKeesport,  on  the  Monongahela  river,  to  Bay- 
yard's  oil  well,  on  the  Youghiogheny  river,  in  said  district. 
That  action  was  tried  before  a  jury  on  May  3,  1880,  and 
resulted  in  a  verdict  for  the  plaintiff  for  the  amount  of  the 
penalties  claimed,  and  judgment  on  the  verdict  was  entered 
May  8,  1880. 
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Sabaeqnently,  on  May  13,  1880,  the  present  libel  in  rem 
was  filed  against  the  said  steam-boat  to  enforce,  by  the  con- 
demnation  and  sale  of  the  boat,  the  lien  created  by  section 
446!).  Process  having  been  awarded,  the  vessel  was  seized 
by  the  marshal,  whereupon  certain  parties,  claiming  to  be 
the  ownera  of  the  boat,  move  the  court  to  dismiss  the  libel 
and  quash  this  proceeding. 

Id  support  of  the  motion  eleven  reasons  have  been  assigned; 
but  they  may  be  reduced  to  fewer  heads,  and  will  be  consid- 
ered in  the  following  order : 

1.  It  is  objected  that  the  suit  should  be  prosecuted  in  the 
name  of  the  United  States.  But  this  proceeding  is  not  to 
enforce  any  duties,  taxes,  penalties,  or  forfeitures,  under  sec- 
tion 919  of  the  Bevised  Statutes.  Section  4465,  which  im- 
poses the  penalties  in  question,  gives  them  to  "any  person 
suing  for  the  same."  This  plainly  implies  the  right  of  the 
private  party  who  proceeds  to  enforce  the  penalties  to  sue 
therefor  in  his  own  name. 

2.  It  is  insisted  that  by  bringing  an  action  of  debt  against 
the  master  and  owners  of  the  boat,  and  prosecuting  the  same 
to  judgment,  the  vessel  was  released  from  the  lien  of  the  pen- 
alties. The  argument  proceeds  on  the  idea  that  a  party 
suing  for  these  penalties  is  put  to  his  election  to  pursue  one  of 
two  remedies,  and  that  by  adopting  one  he  abandons  the 
other.  But  this,  it  seems  to  me,  is  a  mistaken  view  of  the 
case.  Section  4465  undoubtedly  imposes  upon  the  master 
and  owners  a  personal  liability  for  the  penalties  incurred ; 
and  it  is  equally  plain  that  section  4469  makes  the  penalties 
a  hen  against  the  vessel. 

Now,  for  the  recovery  of  the  penalties  imposed  on  the  mas- 
ter and  owners  personally,  a  common-law  action  of  debt  is 
the  appropriate  remedy.  Chaffee  v.  U.  S.  18  Wall.  616. 
The  master  and  owners  are  certainly  entitled  to  a  trial  by 
JQry;  bat  the  lien  against  the  vessel  is  to  be  enforced  by  a 
suit  in  rem  in  the  admiralty.  17.  S.  v.  The  Queen,  1 1  Blatchf. 
416;  Benedict's  Adm.  §§  301-2;  The  Lewellen,  4  Biss.  156. 
These  remedies  are  cumulative,  and  each  is  to  be  pursued 
in  the  appropriate  forum.     United  States  v.   The   Queen, 
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supra.  In  this  last-cited  case  it  was  contended  that  thtti 
mnst  be  a  previous  prosecntion  of  the  master  to  reoorer  pta* 
alties  for  importing  goods  not  included  in  the  manifest  befcre 
a  suit  in  rem  against  the  vessel  could  be  instituted.  But  the 
court  held  this  was  not  essential.  So  here,  while  it  may  not 
have  been  necessary  to  pursue  the  master  and  owners  per- 
sonally before  proceeding  against  the  vessel,  the  fact  that  such 
course  was  adopted  will  not,  I  think,  defeat  the  present  suit 
in  rem.  The  penalties  have  not  been  paid,  and  therefore  the 
Uen  still  remains. 

8.  It  is  alleged  that  the  claimants  of  the  Boston  are  lona 
fide  purchasers  for  value,  and  that  they  bought  the  boat  from 
her  former  owners  since  the  penalties  in  question  were  in< 
curred,  and  without  notice  thereof.  These  allegations  are 
not  fully  admitted,  bat  if  the  facts  be  as  alleged  they  afford 
no  ground  for  dismissing  this  libel.  A  lien  for  a  marine 
tort  is  not  divested  by  a  sale  to  a  bona  fide  purchaser.  Tke 
Avon,  1  Brown's  Adm.  Eep.  170,  178.  It  travels  with  the 
thing  wherever  it  goes,  and  into  whosesoever  hands  it  may 
pass.  The  Rock  Island  Bridge,  6  Wall.  213,  216;  Cutler  v. 
Rae,  7  How.  729. 

4.  It  is  further  contended  that  the  libeUant,  not  having 
proceeded  originally  against  the  vessel,  has  been  guilty  of 
such  laches,  as  respects  the  present  owners,  as  should  operate 
as  a  bar  to  this  suit.  But  this  libel  was  filed  immediately 
after  the  violation  of  the  law  was  established,  by  the  verdict 
of  the  jury  and  judgment  of  the  court,  in  the  personal  action 
against  the  master  and  owners.  Moreover,  by  section  1047 
of  the  Eevised  Statutes,  five  years  from  the  time  "when  the 
penalty  or  forfeiture  accrued"  is  the  limitation  for  such  suits 
or  prosecutions,  and  this  whether  the  action  is  in  personam  or 
in  rem. 

5.  Again,  it  is  contended  that  an  attachment  or  seizure  of 
the  steam-boat  Boston  should  have  preceded  the  filing  of  the 
libel,  and  to  support  this  view  the  court  is  referred,  to  sec- 
tions 923,  925,  and  926  of  the  Revised  Statutes.  But,  man- 
ifestly, these  sections  do  not  apply  to  the  present  case. 
■Ordinarily,  indeed,  in  cases  of  penalties  against  vessels,  a 
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seizure  precedes  the  oommenoement  of  judicial  proceedings. 
The  LeweUen,  4  Bias.  166, 162 ;  Benedict's  Adm.  §  801.  But  I 
am  of  opinion  that  this  general  rule  is  not  applicable  to  this 
case.  How  a  private  person,  proposing  to  sue  for  the  penal- 
ties imposed  by  section  4465,  could  exercise  the  right  of 
seizure,  I  am  at  a  loss  to  see.  Nor  can  I  perceive  by  what 
authority  he  could  caU  upon  a  government  official  to  make 
snch  seizure.  In  a  word,  I  find  no  statutory  provision 
authorizing  a  summary  seizure  of  a  vessel  for  a  violation  of 
section  4466.  What,  then,  is  the  remedy  to  enforce  the  lien 
imposed  upon  the  vessel  by  section  4469?  Clearly,  as  it 
seems  to  me,  the  one  here  adopted,  viz.,  the  ordinary  pro- 
ceeding in  rem,  in  the  admiralty.  Wherever  there  is  a  mar- 
itime lien  it  may  be  enforced  in  the  admiralty.  It  confers 
upon  its  holder  such  a  right  in  the  thing  that  he  may  subject 
it  to  condemnation  and  sale  to  satisfy  his  claim.  I%e  Rock 
Idand  Bridge,  eupra.  "ThQ  lien  and  the  proceeding  in  r«n» 
are,  therefore,  correlative^where  one  exists  the  other  may 
be  taken."     Id. 

6.  Advantage  is  sought  to  be  taken  of  a  mistake  of.th& 
clerk  in  docketing  the  case  on  the  civil  docket  of  the  court,  as 
if  it  were  a  common-law  action.  But  this  the  clerk  did  of  his 
own  motion,  without  any  direction  from  the  proctors  of  the 
hbellant.  This  clerical  error  cannot  oust  the  rightful  juris- 
diction of  this  court,  sitting  in  admiralty.  An  order  will  be 
made  rectifying  the  mistake. 

The  foregoing  remarks  dispose  of  all  the  objections  raised 
^bich  can  properly  be  considered  at  this  stage  of  the  case. 
Whether  or  not  the  verdic^  and  judgment  in  the  action  of  debt 
conclude  the  present  owners  upon  the  question  of  the  violift- 
tion  of  section  4465,  it  is  not  necessary  now  to  consider.  For 
the  present  it  is  sufficient  to  decide  that  no  good  reason 
has  been  shown  for  dismissing  the  libel;  and  therefore  the 
motion  is  overruled. 

KoCT.— See  PaUoek  r.  atdom-Boat  Sea  Bird,  ante,  673. 
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Pendleton  and  others  v.  Steam-Boat  Eeuben  Potteb. 

{Special  DUtriat  CmtH,  D.  Shade  lOand.    ,  1880.) 

1.  Balvaok— AwABD — Fnst)  m  Reoistbt. 

In  Admiralty. 

Wm,  Sheffield;  for  libellants. 

Enowles,  D.  J.  This  is  a  libel  soit  for  salvage  services, 
in  which  a  decree  of  condemnation,  on  default  and  contu- 
macy, was  entered,  October  8, 1879,  nnder  which  decree  the 
res  was  sold  at  public  auction,  on  the  twenty-fourth  of  Octo- 
ber, for  the  sum  of  $700.  This  sum  was  paid  into  the  regis- 
try to  abide  the  order  of  the  court,  and  there  it  still  remains, 
less  the  sum  of  $115.72,  being  the  marshal's  fees,  paid  to 
him  on  his  petition,  with  the  assent  of  the  libellants,  and  of 
all  other  persons  claiming  an  interest  in  the  said  fund. 

No  claimant  orintervenor  has  made  himself  a  party  to  the 
suit,  bat,  by  arrangement  and  agreement  between  the  libel- 
lants and  one  Harris  Pendleton,  conceded  to  have  been  sole 
owner  of  the  steamer  libelled,  he  was  permitted  to  appear 
and  make  defence  against  the  allowance  to  the  libellants  of 
aught  more  than  a  nominal  sum  in  compensation  for  their 
alleged  salvage  services.  Upon  the  question  thus  presented 
the  parties  have  been  fully  heard,  with  their  respective  pleas, 
allegations,  and  evidence,  and  the  court's  judgment  and  determi- 
nation thereupon  I  will  proceed  to  state.  Of  the  facts  substanti- 
ated by  the  evidence  submitted  by  the  parties  respectively,  only 
a  few  need  be  here  stated  in  detail.  That  evidence  shows  satis- 
factorily that  the  libellants'  claim  for  salvage  was  well  founded 
— ^in  fact,  indisputable;  their  proceedings  throughout  having 
been  in  consonance  with  the  requirements  of  law,  and  the  dic- 
tates of  sound  judgment  and  of  nautical  skill.  It  showed,  also, 
that,  although  the  res  might  have  been,  as  claimed,  worth 
at  least  $2,100  when  lying  moored  at  Noaek  on  the  seven- 
teenth  or  eighteenth  of  August,  she  brought,  at  a  judicial  sale 
in  October,  at  which  both  the  said  Harris  Pendleton  and  the 
libellants  were  present,  only  the  said  sum  of  $700.    And  yet, 
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farther,  it  showed  that,  to  raise  the  res  to  the  surface  and 
put  her  in  a  condition  to  float  in  Newport  harbor,  the  libel- 
lants,  with  the  knowledge  and  tacit,  if  not  expressed,  assent 
of  the  authorized  agent  of  the  said  Harris  Pendleton,  incurred 
a  debt  of  $350  to  a  Captain  Waters,  a  wrecker  and  diver  of 
Newport,  for  which  he  holds  them  to  be  solely  his  debtors, 
they  acknowledging  their  liability. 

Now,  that  the  libellants  are  entitled  to  recover  this  sum  ex- 
pended in  caring  for  the  rea  while  in  their  charge  and  cus- 
tody as  salvors,  must  be  conceded,  while  it  follows  that,  after 
allowing  this  to  be  an  indisputable  claim  against  the  fund, 
there  still  remains  but  $234.28  unappropriated,  out  of  which 
to  pay  costs  yet  untaxed,  estimated  at  $56.70,  and  whatever, 
if  anything,  shall  be  adjudged  due  the  salvors  in  addition  to 
the  said  sum  of  $350. 

In  view  of  these  and  of  other  facts  in  proof,  I  am  of  opinion 
that  the  libellants  are  entitled  to  an  award  of  $125  for  their 
salvage  services,  in  addition  to  the  said  sum  of  $350  ex- 
pended in  the  raising  and  repairing  the  rei,  A  less  sum 
would  not  be  a  reasonable  compensation ;  a  larger,  consider- 
ing of  how  little  value  the  vessel  proved  to  be  after  a  neces- 
sary ootlay  of  $350  upon  her,  would  be  out  of  reason.  That  the 
libellants  may  say  that,  could  they  have  foreseen  the  result, 
they  would  have  passed  by  on  the  other  side,  as  did  the 
Lereti,  and  left  the  crippled  and  helpless  boat  to  the  mercy 
of  the  wind  and  waves,  is  not  improbable ;  and  equally  proba- 
ble it  is  that  the  owner,  Harris  Pendleton,  may  say  that  bet- 
ter had  it  been  for  him  had  she  gone  to  pieces  with  the  dredge 
to  which  he  prudently  or  imprudently  made  her  fast  at  Noack 
on  the  eighteenth  of  August.  But  to  querulous  utterances 
like  these,  from  whichsoever  party,  it  seems  sufficient  to  re- 
ply, that  in  the  judgment  of  the  court  any  other  result  would 
be  onaooordant  with  sound  precedents,  and  With  the  teach- 
ings of  all  approved  text-writers  on  admiralty  law  and  prac- 
tice. 
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7annbt  and  others  v.  The  Tudob  Goufaht. 
iDittnct  Oaurt,  D.  Maitaehutettt.    ,  1880.) 

1    NBOUaBNCB— SHRINKAaE  OF  CdTCH— STOWAGE 'AND  HolSTIKO. — 2,603 

bag8  of  cutch  were  received  on  boaid  a  Tesael  at  Oalcutta,  during  the 
months  of  January  and  February,  for  shipment  to  Boston,  and  bills  of 
lading  were  delivered  for  the  same,  containing  the  usual  exception  of 
the  perils  of  the  sea,  and  the  memorandum,  "weights  and  contents 
nnknown."  The  cutcb,  when  received,  had  become  somewhat  soft- 
ened by  a  voyage,  from  Singapore,  of  1,500  miles,  and  was  therefore 
rebagged  at  Calcutta.  It  was  stowed  in  the  customary  manner  on 
the  bottom  of  the  ship's  hold,  but  piled  In  tiers  somewhat  higher 
than  usual.  The  ship  sailed  from  Oalcutta  in  Iforch,  and  reached 
Boston  in  July.  Every  precaution  was  taken  during  the  voyage  to 
.  diminish  the  heat  of  the  bold  by  Tentllation,  and,  upon  reaching  Bos- 
ton, the  bags  were  hoisted  out  of  the  hold  and  delivered  on  the  wharf, 
in  the  usual  manner,  by  means  of  slings,  ffeld,  under  the  circumstances 
Of  the  case,  that  a  shrinkage  of  about  fi  per  cent,  of  the  weight  of  the 
cutch  was  owing  to  the  inherent  nature  and  quality  of  the  article 
itself,  and  not  to  any  negligence  of  the  owners  of  the  ship. 

John  C.  Dodge  d  Sons,  proctors  for  libellants. 

Dana  dt  Harding,  for  respondents. 

Kelson,  D.  J.  This  is  a  libel  in  penonam,  against  the 
owners  of  the  ship  Iceberg,  to  recover  for  loss  and  damage 
of  2,502  bags  of  catch,  on  a  voyage  from  Calcutta  to  Boston. 
It  appeared  at  the  hearing  that  the  catch  was  received  on 
board  the  Iceberg  at  Calcutta,  in  the  months  of  January  and 
February,  1878,  in  good  order  and  condition,  and  bills  of 
lading  were  delivered  for  the  same,  containing  the  usual  ex- 
ception of  the  perils  of  the  sea,  and  the  memorandum, 
"weights  and  contents  unknown. " 

The  ship  sailed  from  Calcutta  early  in  March,  and  arrived 
in  Boston  in  the  following  July.  In  the  course  of  the  voy- 
age, in  consequence  of  the  heat  of  the  lower  hold,  where  it 
was  stowed,  the  cutch  had  softened,  had  leaked  oat  of  the 
bags,  and  run  together,  and  had  become  mingled  with  the 
fragments  of  the  bags  and  the  dunnage,  and  had  suffered  a 
shrinkage  of  about  5  per  cent,  of  its  weight  as  received  at 
Calcutta.    In  addition  to  the  loss  of  weight,  the  libeUants 
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■wete  obliged  to  incur  expense  in  rebagging  the  catoh.  The 
libellants,  in  their  libel,  admit  "that  it  is  true  that  cargoes  of 
cutch  are  liable  to  suffer,  and  usually  do  suffer,  by  their  own 
nature,  a  certain  loss  of  weight  and  shrinkage  during  the 
voyage  from  Calcutta  to  Boston,  made  at  the  time  of  year 
that  this  voyage  was  made,"  but  they  aver  that  "an  extreme 
allowance  for  such  loss  of  weight  upon  the  voyage,  suppos- 
ing the  catch  to  have  been  properly  received,  stowed,  trans- 
ported, and  delivered  by  said  vessel,  would  have  been  3  per 
cent,  of  the  quantity  received. "  They  claim  that  the  excess 
of  the  shrinkage  in  this  case,  above  3  per  cent.,  was  caused  in 
part  by  bad  stowage,  and  in  part  by  unusual  and  improper 
means  used  in  hoisting  out  the  cutch  from  the  hold  and  land- 
ing it  on  the  wharf.  Assuming  thai  a  shrinkage  of  5  per 
cent,  in  weight  is  an  excessive  and  extraordinMy  shrinkage 
in  a  cargo  of  cutch,  on  a  voyage  in  the  hot  months,  from 
Calcutta  to  Boston,  which  is  by  no  means  clear  upon  the 
evidence,  I  am  unable  to  come  to  the  conclusion  that  the 
shrinkage  in  this  case  was  owing  to  defective  stowage.  It 
was  stowed  in  the  customary  manner,  on  the  bottom  of  the 
ship's  hold.  There  was  some  evidence  that  the  bags  were 
piled  in  tiers,  somewhat  higher  than  is  usual.  But  it  was 
not  shown  that  any  practice  existed  in  this  respect  which 
amoonted  to  a  custom,  and  I  cannot  find  upon  the  evidence 
that  this  circumstance  contributed,  in  any  appreciable  degree, 
to  the  shrinkage. 

It  appears  that,  owing  to  the  inherent  character  and  qual- 
ity of  the  article  itself,  cutch  always  suffers  a  greater  or  less 
loss  from  evaporation  on  a  voyage  from  Calcutta,  depending 
upon  the  condition  it  is  in  when  received,  and  the  tempera- 
ture of  the  weather  during  the  voyage,  and  that  it  is  liable  to 
soften  and  run  through  the  meshes  of  the  bags,  when  ex- 
posed  to  a  temperature  which  is  inevitable  in  the  hold  of  a 
vessel  on  a  voyage  of  several  months  in  hot  weather.  ■  When 
this  cutch  was  received  on  board  the  Iceberg,  at  Calcutta,  it 
had  become  somewhat  softened  from  a  voyage  of  1,500  miles, 
irom  Singapore,  and  was  rebagged  at  Calcutta  in  consequence. 
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The  voyage  from  Calcutta  to  Boston  was  during  the  hot  months 
in  both  hemispheres.  Every  precaution  was  taken  on  the  pas- 
sage to  diminish  the  heat  of  the  hold  by  ventilation.  The 
cutch  was  hoisted  out  of  the  hold  and  delivered  on  the  wharf 
in  the  usual  manner,  .by  means  of  slings,  and  I  can  see  no 
aegligence  on  the  part  of  the  respondents  in  that  respect. 

Upon  the  whole  case,  I  am  of  the  opinion  that  the  shrink- 
age caused  by  the  evaporation  and  melting  of  the  cutch  was 
owing  to  the  inherent  nature  and  quality  of  the  article  itself, 
and  not  to  any  negligence  of  the  respondents.  The  authori- 
ties are  numerous  and  conclusive  that  the  ship  owner  is  not 
responsible  for  loss  to  goods  arising  under  such  circum- 
stances, whether  in  his  relation  as  common  carrier,  or  upon 
bills  of  lading  in  the  form  given  in  this  case.  Nelson  v.  Wood- 
ruff, 1  Black,  156;  Brig  Coleaberg,!  Black,  170;  Clark  y. 
Barnwell,  12  How.  272;  Lamb  v.  Parkman,  1  Sprague,  343; 
The  Invincible,  1  Low.  225 ;  lAbby  v.  Oage,  14  Allen,  261. 

Libel  dismissed,  with  costs. 
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Tbvstbbs  of  the  Mutual  BnUiDnia  Fond  &  DoiiLab  Sayings 
Bane  v.  Bosseiux  and  others,  Directors,  ete. 

{Dittriet  Court,  E.  D.  Virginia.    August  17,  1880.) 

1.  SDIT   BT   AflSSHKB    IN    BAKKBDfTCT  —  TlHE    IS    WHICH    IT    MAT    BB 

Brouoht. — It  is  aot  necessary  that  a  cause  of  action  should  originally 
accrue  or  arise  within  two  years  before  suit  is  brought  by  an  assignee 
in  bankruptcy. 
In r« £!ldridg« iCo.i Hughes,  256. 

2.  Same— Same. — Salt  may  be  brought  by  the  assignee  at  any  time  within 

two  years  after  his  appointment  to  office,  provided  the  caase  of  action 
existed  at  the  time  of  the  filing  of  the  petition  in  bankruptcy. 

3.  SaXI>— LiMITATIONB  OF  THE  ASSIONEE'S  PoWEB   OF   BDIT — ^ReV.   St.  {{ 

5W6,  5047,  5103.— Section  5046  of  the  Revised  Statutes  provides:  "All 
the  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors ;  all 
rights  in  equity,  choses  in  actions,  patent  rights,  and  copyrights;  all 
debts  due  him,  or  any  person  for  his  use,  and  all  liens  and  securities 
therefor ;  and  all  rights  of  action  which  he  bad  against  any  person  aris- 
ing from  contract,  or  for  the  unlawful  taking  or  detention  or  injury  to 
the  propertyof  the  bankrupt;  and  all  his  rights  of  redeeming  such  prop- 
erty or  estate,  together  with  the  like  right,  title,  power,  and  authority 
to  sell,  manage,  dispose  of,  sue  for,  and  recover  or  defend  the  same  as 
the  bankrupt  might  have  had  if  no  assignment  had  been  made,  shall, 
in  virtue  of  the  adjudicaticTn  in  bankruptcy,  and  the  appointment  of 
bis  assignee,  but  subject  to  the  exceptions  contained  in  the  preceding 
section,  be  at  once  vested  in  such  assignee."  Section  5047  provides 
that  such  assignee  shall  have  the  like  remedy  to  recover  all  the  estate, 
debts,  and  effects  in  his  own  natne  as  the  debtor  might  have  had  if  he 
had  remained  solvent.  And  section  6103  provides  that  trustees  in 
bankruptcy  shall  iiave  all  the  rights  and  powei^  of  assignees  in  bank- 
ruptcy. 

Hdd,\,\i9X  the  assignee's  power  of  suit  is  so  far  limited  under  section 
6046  tliat  (1)  the  thing  sought  to  be  recovered  must  be  such  as,  when 
recovered,  shall  be  assets  of  the  estate ;  and  (2)  tliat  the  action  brought 
must  not  be  an  action  of  tort  for  damages,  such  as  at  common  law  is 
strictly  personal,  and  dies  with  the  person. 

i  Srrr  bt  Trustees  w  Bakkruptct— Baitk  DrnECTORS— Neoligencb 
— Kby.  St.  4  5046.— .SU(f,  further,  that  a  suit  by  the  trustees  in  bank- 
nptcy  of  a  bankrupt  bank  against  the  directors  of  the  corporation,  to 
recover  the  losses  incurred  by  the  gross  negligence  of  such  directors, 
falls  within  the  broad  terms  of  said  section  5046. 

5.  S-iME— Same — Equitable  Relief.— ^eW,  further,  that  such  suit  may 
be  brought  in  equity. 
T.8,no.l4— 52 
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S,  Bank  Disboiobs— Tbustbbs. — Directors  of  banks  and  other  moneyed 
coiporationa  hold  the  relation  to  stockholders,  depositors,  and  cred* 
itors  of  trustees  to  eettui*  gftu  irtMf,  and  as  such  are  personally  respon- 
sible for  frauds  and  losses  resulting  from  gross  negligence  and  inat- 
tention to  the  duties  of  their  trust. 

In  Equity.     Demurrer  to  the  Bill. 

Thomas  G.  Jackson  and  James  Neeson,  for  complainants. 

John  A.  Meredith,  John  B.  Young,  and  C.  C.  McRae,  for 
defendants. 

Hnanxs,  D.  7.  The  Mutual  Building  Fond  it  Dollar 
BavingB  Bank  of  Bichmond  suspended  payments  in  Septem- 
ber, 1873;  made  an  asBignment  in  liquidation  in  January, 
1874 ;  and  was  adjudicated  a  bankrupt  by  this  court  on  the 
twenty-sixth  of  March,  1874.  The  complainants  were  ap- 
pointed in  due  oourse  of  proodedings  as  trustees,  instead  of 
assignees,  in  bankruptcy,  and  brought  this  bill  within  the 
period  of  two  years,  limited  by  law. 

The  bill  is  brought  against  14  defendants,  alleged  to  have 
been  directors  in  the  years  1872  and  1878.  It  sets  out  a 
series  of  acts  ultra  vires;  charges  gross  negligence  and  inatten- 
tion ;  alleges  great  losses  of  capital  and  funds  in  consequence ; 
and  prays  that  the  direotors  defendant  may  be  required  to 
make  good  the  losses  of  the  bank  alleged  to  have  been  sus- 
tained from  the  negligence  charged. 

The  case  stands  and  is  before  me  after  argument  upon  the 
demurrer  of  the  defendants,  which,  for  the  purposes  of  plead- 
ing, admits  as  true  the  allegations  of  the  bill.  These  allega- 
tions, which  are,  in  the  bill,  drawn  out  in  technical  form  and 
detail,  are,  in  substance,  as  follows :  The  assets  of  the  bank 
are  almost  worthless,  while  its  indebtedness  amounts  to 
$135,000.  The  directors  kept  no  minutes  of  their  proceed- 
ings during  the  years  1872  and  1878.  After  the  failure,  to- 
wit,  in  October,  1873,  the  directors,  by  public  newspaper  card, 
invited  new  deposits,  promising  to  hold  them  as  a  special 
fund  to  meet  checks  drawn  against  it ;  and  in  the  same  card 
promised  to  pay  the  bank's  then  existing  indebtedness  in  pro 
rata  instalments,  as  the  bank  should  collect  and  realize  from 
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lo&ns  and  secorities.  Yet,  after  this  notice,  the  directors  set- 
tled with  some  of  the  creditors  in  full,  or  in  sttms  exceeding 
each  creditor's  pro  rata  share  of  assets, — either  by  transfer- 
ring assets  of  the  bank,  or  by  sale  of  assets  at  rainoas  dis- 
counts,— ^to  the  amount  of  $56,444,  as  shown  by  a  list  filed  as 
an  exhibit.  The  bill  charges  that  this  preference  was  unlaw- 
fnl  and  imjaQt,  and  that  the  directors  either  made  the  trans- 
actions themselves,  or,  by  reckless  neglect,  abandoned  their 
tmst  and  duty,  and  permitted  the  president  and  cashier  of  the 
bank  to  do  so  for  t^em. 

This  cashier,  Thomas  8.  Armstead,  who  held  the  ofSce 
from  January,  1868,  to  December,  1873,  gave  a  bond  to  the 
directors,  on  receiving  bis  appointment  in  1868,  in  the  penal 
earn  of  $15,000,  with  soreties;  but  John  E.  Bossieux,  who 
was  president  at  the  time,  knows  nothing  of  the  bond  except 
that  he  placed  it  in  the  vault  of  the  bank,  and  the  said  bond 
is  lost,  or  else  has  been  (lestroyed.  Complainants  are,  there- 
fore, onable  to  ascertain  whether  the  bond  was  conditioned 
for  the  faithful  performance  of  his  duty  for  the  year  1868,  or 
f(Mr  the  period  of  his  service  as  cashier.  Complainants  charge 
that  if  the  bond  did  not  cover  the  years  1872  and  1873,  during 
which  the  losses  of  the  bank  from  his  misconduct  occurred, 
then  the  directors  are  liable  for  not  requiring  a  bond  for  those 
years.  Complainants  have  brought  suit  against  said  Arm- 
stead  and  his  sureties  to  set  up  said  bond,  but  fearing  that  it 
may  be  proved  that  tiie  bond  did  not  cover  the  years  1872 
and  1873,  they  ask  to  be  permitted  to  proceed  against  the 
defendants  in  this  suit — to  hold  them  responsible  for  their  neg- 
ligence in  having  failed  to  require  of  the  cashier  a  proper  offi- 
cial bond  for  those  years. 

The  bill  charges  that  the  directors  permitted  John  E.  Bos- 
sieux to  overdraw  his  account  'in  1872  and  1873  to  the 
amount  of  $1,990;  that  the  same  has  not  been  paid.  It 
charges  that  they  permitted  James  Hunter,  Jr.,  a  depositor, 
to  overdraw  in  1872  and  1873  to  the  amount  of  $8,550,  that 
ibis  sum  has  never  been  paid,  and  that  the  directors  had 
caase  to  believe  that  he  was  not  responsible  for  the  amount, 
and  knew  that  he  was  also  largely  indebted  to  the  bank  at 
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the  time,  on  negotiable  notes,  inadequately  secoied.  It 
charges  that  the  directors  permitted  A.  A.  Hutchinson,  nov 
a  bankrupt,  to  overdraw  in  1872  and  1873  to  the  amount  of 
$16,000,  although  he  was  at  the  time  also  largelv  indebted  to 
the  bank  on  negotiable  notes  inadequately  secured.  It  charges 
that  the  diieotors,  in  July,  187S,  declared  a  dividend  of  6 
per  cent,  upon  the  face  value  of  the  capital  stock  of  the  bank, 
amounting  to  $5,921,  that  being  dividend  No.  12;  and  that 
this  dividend  was  unlawfully  paid  out  of  the  money  of  depos- 
itors and  capital  stock,  and  was  paid  to  share-holders, 
whether  their  subscriptions  to  the  capital  stock  had  been 
fully  paid  or  not.  It  charges  that  the  directors  declared  and  . 
paid  a  dividend  in  January,  1873,  known  as  dividend  No.  11, 
amounting  to  $6,897,  which  was  paid  out  of  capital  stock 
and  deposits  under  like  circumstances  to  those  charged  as  to 
dividend  No.  12.  The  same  charge  is  repeated  as  to  divi- 
dends No.  10  and  9,  paid  respectively  in  July,  1872,  and  in 
January,  1872 — one  of  them  amounting  to  $4,643,  and  the 
other  to  $5,636;  all  these  dividends  being  of  6  per  cent,  on 
the  nominal  value  of  the  capital  stock. 

The  bill  charges  that  the  said  four  dividends  were  declared 
and  paid,  although  the  least  investigation  would  have  dis- 
closed that  the  capital  stock  of  the  bank  had  already  been 
exhausted  by  eight  previous  dividends  which  the  bank  had 
declared  and  paid — the  firs,  being  of  10  per  cent.,  and 
amounting  to  $907;  the  second,  of  13^  per  cent.,  amounting 
to  $2,076;  the  third,  of  10  per  cent.,  amounting  to  $2,236; 
the  fourth,  of  10  per  cent.,  amounting  to  $7,019;  the  fifth,  of 
5  per  cent.,  amounting  to  $8,835;  the  sixth,  of  8  per  cent., 
amounting  to  $8,420;  the  seventh  amounting  to  $7,634;  and 
the  eighth  to  $2,576.  The  bill  charges  that  the  directors, 
after  all  the  profits  and  capital  of  the  bank  had  been  absorbed 
by  "enormous  dividends"  declared  up  to  1872,  and  by  loans 
upon  worthless  and  inadequate  securities,  nevertheless  did, 
in  the  years  of  1872  and  1873,  with  the  capital  and  the  funds 
of  depositors,  buy  up  stock  of  the  bank,  as  set  out  in  a  list 
exhibited,  paying  therefor  $10,777.  It  charges  that  in  1872 
and  1873  the  directors  declared  and  paid  dividends  to  the 
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holdeia  of  stock  who  had  paid  little  or  nothing  whatever  of 
what  was  dae  upon  it,  as  a  list  exhibited  will  show. 

It  charges  that  in  the  years  1872  and  1878  the  direotors 
entirely  abandoned  all  their  duties  as  such,  except  to  hold 
semi-annual  meetings,  and  left  the  entire  management  and 
control  of  the  bank  to  Bossieux  and  Armstead,  president  and 
cashier,  "who  recklessly  squandered"  what  then  remained  of 
its  capital  and  funds,  by  "discounting  and  guarantying  worth- 
less paper,  and  permitting  their  favorites  to  overdraw  their 
accounts  to  large  amounts."  It  charges  that  after  the  sus- 
pension of  the  bank  it  discounted  and  guarantied  paper  to  a 
large  amount  out  of  the  funds  of  the  depositors,  much  of  the 
paper  being  worthless,  a  list  of  such  paper  being  exhibited. 
It  charges  that  the  directors  permitted  President  Bossieux  to 
transact  a  portion  of  the  business  of  the  bank  in  his  indi- 
vidual name.  It  charges  that  the  directors  so  neglected  their 
duties  as  to  permit  Cashier  Armstead,  in  1872  and  1873,  to 
be  in  default  in  his  cash  to  the  amount  of  $9,162 ;  and  as  to 
permit  the  president  and  cashier  to  guaranty  the  paper  of 
A.  A.  Hutchinson  (whose  account  at  the  time  was  overdrawn 
$15,000)  to  the  amount  of  $3,845,  as  a  list  exhibited  sets 
forth.  It  charges  that  during  the  years  1872  and  1678  the 
directors,  through  neglect,  were  in  absolute  ignorance  of  the 
condition  of  the  bank,  and  yet  made  and  published  tHe  reports 
upon  its  condition,  which  appeared  in  the  public  prints  of 
the  times,  copies  of  which  are  exhibited ;  and  that  this  igno- 
rance, and  the  fallacy  of  these  reports,  are  virtually  confessed 
by  the  directors  in  a  report  of  a  committee  of  their  body, 
made  on  the  eleventh  of  December,  1873,  in  which  they  say 
that  they  cannot  make  a  report  of  the  condition  of  the  bank 
in  consequence  of  the  inaccuracies  in  the  books  of  the  bank, 
which  report  caused  an  assignment  by  the  stockholders  of 
the  effects  of  the  bank  in  liquidation. 

The  bill  charges  that  the  directors  so  neglected  their  duties 
as  to  permit  the  president,  cashier,  and  book-keeper  to  so 
negligently  keep  the  books  of  the  bank  between  its  suspension 
in  September,  1873,  and  the  assignment  in  January,  1874, 
that  no  dates  appear  to  the  entries  made,  and  the  bill  charges 


Digitized  by 


{ 


Google 


« 


822  I-BOKBAL   BEPOBTBB. 

that  heavy  loss  has  been  inciizred  by  the  bank  in  oonse- 
qaence  of  such  omissions.  It  charges  that  Armstead,  the 
cashier,  is  in  defaalt  to  the  bank  in  the  «am  of  $9,162,  and 
that  other  losses  have  occurred  to  the  bai^  in  consequence  of 
'  certain  of  his  acts ;  that  he  is  utterly  insolvent,  and  that  the 
directors  are  responsible  for  the  default  and  the  losses  referred 
to.  Such,  in  condensed  form,  are  the  allegations  of  the  bill, 
which  the  demurrer  of  the  defendants  admits  to  be  true  for 
the  purpose  of  pleading.  I  am  to  assume  that  they  are  true, 
in  considering  the  questions  raised  by  the  demurrer. 

In  what  will  be  said  further  on  in  this  opinion  all  the  sev. 
eral  objections  of  the  demurrer,  except  that  mentioned  in  the 
third  specification,  will  be  either  virtually  or  expressly  con- 
sidered. It  is  objected  in  this  third  specification  that  the 
causes  of  action  set  out  in  the  bill  did  not  accrue  within  two 
years  before  the  institution  of  this  suit.  This  objection  is  not 
well  taken.  It  is  not  necessary  that  a  cause  of  action  should 
originally  accrae  or  arise  within  two  years  before  suit  is 
brought  by  an  assignee  in  bankruptcy.  It  is  only  necessary 
that  it  shall  exist  at  the  filing  of  the  petition  in  bankruptcy; 
and  that  suit  upon  it  shall  be  brought  by  the  assignee  within 
two  years  after  his  appointment  to  office.  It  is  settled  law 
(In  re  Eldridge  d  Co.  2  Hughes,  256)  that  "the  effect  in 
bankruptcy  of  the  petition,  the  adjudication,  and  the  assign- 
ment is  to  vest  the  assets  in  the  assignee  as  a  trust,  against 
which  the  statute  of  limitations  ceases  to  run"  from  the  date 
of  the  petition.  Assuming  that  the  right  of  action  existed,  as  in 
this  case,  at  the  date  of  the  petition  in  bankruptcy,  then  the 
assignee  in  bankruptcy  (the  trustees  here)  has  a  right  to  sue 
within  two  years  "from  the  time  when  the  cause  of  action 
accrued  for  or  against  such  assignee,"  that  time  being  the 
date  of  the  appointment  and  qualification  of  the  assignee. 
The  third  specification  of  the  demurrer  must,  therefore,  be 
overruled,  for  this  bill  was  filed  on  the  first  of  April,  1876, 
and  the  court  will  take  judicial  notice  of  the  fact  that  the 
trustees  were  appointed  more  than  ten  days  after  the  twenty- 
eighth  day  of  March,  1874,  the  day  of  adjudication. 

Without  alluding  further  at  present  to  the  other  specifica- 
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tions  of  the  demurrer,  chiefly  techmcal,  I  shall  proceed  to 
consider  those  which  go  to  the  merits  of  the  bill  and  embody 
the  substance  of  the  defence. 

The  substantial  objection  of  the  defence  is  diat  the  trustees 
in  bankruptcy,  who  are  the  complainants  in  this  suit,  have 
no  right  of  action,  no  authority  to  sue,  no  interest  entitling 
them  to  pursue' the  defendahts,  in  this  court  or  cause,  either 
at  law  or  in  equity;  and  that,  if  they  have  a  right  to  sue  at 
all,  it  is  at  law  and  not  in  eqpity.  The  preliminary  inquiry 
is  whether  the  complainai^ts  have  a  right  to  sue  at  all.  This 
right  depends  upon  section  6046  of.  the  United  States  Bevised 
Statutes,  which  is  as  follows : 

"All  the  property  conveyed  by  the  bankrupt  in  fraud  of 
his  creditors;  all  rights  in  equity,  choses  in  action,  patent- 
rights  and  copyrights ;  all  debts  due  him,  or  any  person  for 
his  use,  and  all  liens  and  securities  therefor;  and  all  rights 
of  action  which  he  had  against  any  person  arising  from  con- 
tract, or  for  the  unlawful  taking  or  detention,  or  injury  to, 
the  property  of  the  bankrupt;  and  all  his  rights  of  redeeming 
such  property  or  estate,  together  with  the  like  right,  title, 
power,  and  authority  to  sell,  manage,  dispose  of,  sue  for,  and 
recover  or  defend  the  same,  as  the  bankrupt  might  have  had 
if  no  assignment  had  been  made,  shall,  in  virtue  of  the  ad- 
judication in  bankruptcy,  and  the  appointment  of  his  assignee, 
but  subject  to  the  exceptions  contained  in  the  preceding  sec- 
tion, be  at  once  vested  in  such  assignee." 

Another  section  (6103)  provides  that  trustees  shall  have 
all  the  rights  and  powers  of  assignees  in  bankruptcy.  An- 
othw  section  (6047)  provides  that  the  aHsiguee  shall  have 
the  like  remedy  to  recover  all  the  estate,  debts,  and  effects  in 
his  own  name  as  the  debtor  might  haye  had  if  he  had  re- 
mained solvent. 

The  language  of  section  5046  is  very  broad.  It  vests  in 
the  assignee  in  bankruptcy,  amongst  other  things,  "all  rights 
in  equity  and  choses  in  action;"  "all  debts  due  the  bankrupt, 
or  any  person  for  his  use;"  "all  his  rights  of  action  for  prop- 
erty or  estate,  real  or  personal,"  and  "for  any  cause  of  action 
arising  from  contract,"  and  from  "the  unlawful  taking  or  de- 
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tention"  of  the  property  of  the  bankrupt,  and  from  "injury 
to  the  property  of  the  bankrupt;"  "together  with  the  like 
right  to  sue  for  and  recover  the  same  as  the  bankrupt  might 
have  had"  but  for  the  bankruptcy. 

It  will  be  observed  that  there  are  two  limitations  of  the 
assignee's  power  of  suit,  which  are — First,  that  the  thing  sought 
to  be  recovered  shall  be  such  as,  when  recovered,  shall  be 
assets  of  the  estate ;  and,  aecond,  that  the  action  brought  shall 
not  be  an  action  of  tort  for  damages',  such  as  at  common  law 
is  strictly  personal,  and  dies  with  the  person.  Beyond  these 
two  exceptions  it  is  difficult  to  imagine  how  powers  of  civil 
suit,  whether  in  equity  or  at  law,  could  be  more  ample  than 
are  conferred  by  this  section  of  the  bankruptcy  law  of  con- 
gress. 

The  question  whether  the  assignee  may  sue  resolves  itself, 
therefore;  into  the  question  whether  or  not  the  fruit  of  the 
suit,  if  there  be  a  recovery,  shall  come  to  the  complainants  as 
assets  of  the  estate  of  the  bankrupt.  The  law  itself  settles 
this  question,  for  it  expressly  provides  that  all  rights  in  equity, 
all  choses  in  action,  and  all  causes  of  action  arising  from  the 
unlawful  taking  or  detention  of  the  property  of  the  bankrupt, 
and  from  injury  to  the  said  property,  shall  "vest  in"  the 
assignee  in  bankruptcy. 

The  bill  in  this  case  sets  out  various  instances  of  the  un- 
lawful taking  of  the  property  of  the  bankrupt,  and  enumerates 
repeated  acts  ruinously  injurious  to  the  estate.  Even  if  the 
language  of  the  act  relating  to  the  taking,  detention,  and 
injury  of  property  was  intended  by  congress  to  apply  only  to 
material  "property,"  and  not  to  money,  credits,  commercial 
paper,  and  stocks,  the  representatives  of  property;  still,  in 
vesting  in  the  assignee  all  "rights  in  equity,"  "choses  in  ac- 
tion," and  "rights  of  personal  action,"  the  law  necessarily 
vested,  along  with  them,  the  fruits  of  those  rights  and  actions 
when  availed  of  by  suit. 

In  Sawyer  v.  Hoag,  17  Wall.  619,  in  the  United  States 
supreme  court,  Mr.  Justice  Miller  said  for  the  court:  "The 
assignee  is  the  representative  of  the  creditors  as  well  as  the 
bankrupt.    He  is  appointed  by  the  creditors.     The  statute  is 
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;  aathority  to  him  to  sue  for  and  recover  property,  rights, 

redits  where  the  bankrupt  could  not  have  sustained  the 

1,  and  to  set  aside  as  void  transactions  by  which  the 

upt  himself  would  be  bound."     Xhis  passage  is  quoted 

>w  how  large  the  powers  of  the  assignee  in  bankruptcy 

msidered  to  be  by  the  court  of  highest  authority  in  the 

and  that  they  embrace  not  only  the  right  of  the  assignee 

I  where  the  bankrupt,  if  he  had  remained  solrent,  could 

sued,  bat  the  right  to  sue  in  a  large  class  of  cases  also 

ich  the  bankrupt  could  not  have  sued.     So  that  I  think 

plain  that  the  statute  vests  the  fruits  of  the  rights  in  "CZ 

f  and  choses  in  action,  which  it  authorizes  assignees  in 

'uptcy  to  sue  upon,  in  the  assignee,  as  assets  of  the  bank-  'X.  }0[ 

Y  estate,  and  makes  the  fruit  of  the  present  suit,  if  sue-  ^^~"" 

d,  such  assets.  ^vy 

a  law,  as  before  remarked,  does  not  authorize  assignee^  11*17 

nkruptcy  to  bring  actions  of  tort  for  damages,  such  as  p.^.- 

Euikrupt  himself  might  have  brought.    But  the  present  ^J        13^^ 

9  not  an  action  at  law  in  tort  for  damages  either  in  form  .  ^^^|        M^!-!!r 

3ory.     It  is  a  proceeding  in  equity,  in  which  complain- 

set  out  how  the  property  and  capital  of  the  bankrupt 

squandered  in  numerous  instances ;  charge  the  defend- 

with  responsibility  for  the  losses  described ;  and  demand, 

amages  either  in  name  or  nature,  but  restitution  of  funds 

hrongh  imbecile  inattention  and  reckless  negligence. 

e  suit  falls  within  the  broad  terms  of  section  5046  of  the 

ruptcy  act,  and  is  not  within  either  of  the  limitations 

h  narrow  the  provisions  of  that  law. 

isuming,  then,  that  complainants  had  a  right  fo  sue,  we 

to  inquire  whether  they  should  not  have  sued  at  law, 
uan  maintain  their  bill  in  equity.  The  authorities  cited 
mnsel  for  the  defence,  against  the  competency  of  com- 
lants  to  maintain  their  suit,  do  not  seem  to  me  to  estab- 
the  points  for  which  they  contend, 
le  case  of  Re  Crockett  and  Schramme,  2  Am.  Law  Times 
s.  21,  Bankruptcy  Division,  settles  nothing  as  to  the  ease 
ir.    That  was  a  proceeding  of  a  bankrupt  firm  to  sub- 

a  former  member  of  their  partnership  to  bankruptcy.    ' 
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The  case  is  imperfectly  reported,' bat  I  gather  that  one  of  the 
qaestions  was  vrhether  a  suit  in  tort  for  damages,  which  had 
been  instituted  by  the  firm  before  its  bankraptoy,  oonstitated 
a  part  of  the  assets  i^  bankraptoy.  The  jadge  (Blatchford) 
spoke  of  the  suit  as  "an  action  of  tort  for  fraud  and  deceit." 
It  was  a  separate  isoit,  pending  independently  of  the  bank- 
ruptcy proceeding,  in  another  forum;  and  the  bankruptcy 
court  merely  held  that  it  could  not  consider  a  contingent 
right  for  damages,  such  as  was  represented  by  that  suit,  as 
part  of  the  partnership  assets  proper  to  be  estimated  in  de- 
termining whether  to  adjudge  a  former  member  of  the  firm  a 
bankrupt,  in  a  proceeding  in  involuntary  bankruptcy. 

In  the  case  of  Dutcher,  Assignee,  etc.,  12  Blatchf.  435,  the 
assignee  brought  suit  in  equity  against  the  stockholders  of 
the  bankrupt  institution,  to  recover  of  them  an  amount  equal 
to  the  par  value  of  their  shares,  for  which  a  statute  of  New 
York  made  them  liable.  But  that  statute,  in  creating  such 
liability,  did  not  make  the  amount  for  which  they  were  thus 
liuble  part  of  the  assets  of  the  bank.  On  this  express  ground, 
that  the  sum  recovered  by  the  assignee  would  not  be  assets  in 
his  hands,  the  court  held  that  the  assignee  had  no  right  to 
sue,  and  dismissed  the  bill.  Obviously  such  a  ruling  can 
have  no  bearing  adverse  to  the  complainants  in  this  cause, 
who  sue  for  moneys  vested  by  law,  if  recovered,  in  themselves 
as  assets  of  the  estate. 

Another  case,  and  one  of  the  highest  authority,  relied  upon 
by  counsel  for  the  defence,  is  that  of  Spering't  Appeal,  71  Fa. 
St.  11,  in  which  Judge  Sharswood  delivered  the  opinion  of 
the  court.  That  was  a  suit  in  equity,  brought  by  the  assignee, 
under  a  voluntary  deed  of  assignment  made  by  a  bank, 
against  the  directors,  and  others  alleged  to  be  connected  with 
them,  to  make  good  losses  caused  by  an  alleged  mismanage- 
ment. The  bill  was  brought  in  1867,  and  was  based  upon 
transactions  running  back  as  far  as  1860.  The  court  refused 
to  hold  the  defendants  liable,  on  special  grounds,  one  of  which 
was  the  lapse  of  time.  The  bill  was  dismissed  on  grounds 
which  do  not  enter  into  the  case  we  are  now  dealing  with. 
But  the  Pennsylvania  supreme  court,  while  so  ruling,  gave  a 
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\eij  Bonnd  exposition  of  tho  law  touching  the  liability  of 
directors  of  corporations  whose  fands  hare  been  wasted  and 
capital  squandered.  Judge  Sharswood  said :  "I  have  found 
no  judgment  or  decree  which  has  held  directors  to  account, 
except  where  they  have  themselves  been  personally  guilty  of 
Bome  fraud  on  the  corporation,  or  have  known  and  connived 
at  some  fraud  in  others,  or  in  which  such  fraud  might  have 
been  prevented  had  they  given  ordinary  attention  to  their 
daties.  I  do  not  mean  to  say,  by  any  means,  that  their 
responsibility  is  limited  to  these  cases,  and  that  there  might 
not  exist  such  a  case  of  negligence,  or  of  acts  vitra  vvrei,  as 
would  make  perfectly  honest  directors  personally  responsi- 
ble." 

The  proofs  in  the  case  he  was  then  deciding  did  not,  of 
coarse,  fall  within  the  category  he  enumerates  of  delinquencies 
which  would,  in  bis  opinion,  make  directors  personally 
liable.  The  judge  goes  on,  in  another  place,  to  say:  "While 
directors  are  personally  responsible  to  their  stockholders  for 
any  losses  resulting  from  fraud,  embezzlement,  wilful  mis- 
condact,  or  breach  of  trust  for  their  own  benefit  and  not  for 
the  benefit  of  the  stockholders,  and  for  gross  inattention  and 
negligence,  by  which  such  fraud  or  miscondaet  has  been  per- 
petrated by  agents,  officers,  or  co-directors,  yet  they  are  not 
liable  for  mistakes  of  judgment,  even  though  they  may  be 
80  gross  as  to  appear  to  us  absurd  and  ridiculous,  provided 
they  are  honest,  and  provided  they  are  fairly  within  the  scope 
of  the  powers  and  discretion  confided  [by  law]  to  the  manag- 
ing body." 

From  this  decision  it  appears  that  directors  are  liable  for — 
First,  fraud  or  embezzlement  committed  by  themselves;  aee- 
ond,  wilfnl  misconduct  or  breach  of  trust  committed  for  their 
own  benefit  and  not  for  the  benefit  of  the  stockholders ;  third, 
acts  ultra  vires — ^tbat  is  to  say,  acts  beyond  the  chartered 
powers  of  the  corporations  which  they  manage,  and  beyond 
the  general  powers  conferred  by  law  upon  corporations ;  and, 
fourth,  gross  inattention  and  negligence,  allowing  fraud  or 
miseondnct  on  the  part  of  agents,  officers,  ot  oo-direotors, 
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which  could  have  been  prevented  if  they  had  given  ordinary 
care  and  attention  to  their  duties. 

The  bill  in  the  present  case  makes  no  charge  against  the 
defendants  as  to  the  first  three  of  the  grounds  of  liability 
thus  set  out.  It  does  not  charge  personal  fraud  or  embezzle- 
ment ;  it  does  not  charge  wilful  misconduct  or  breach  of  tmst 
committed  for  their  own  personal  benefit  at  the  expense  of 
the  interests  of  their  corporation.  It  does  not  charge  acts 
tdtra  vires,  unless,  indeed,  as  is  doubtless  the  case,  the  unlaw- 
ful declaration  and  payment  of  dividends  out  of  capital  stock 
and  deposits  fall  within  that  designation.  But  it  does  charge 
throughout,  such  gross  inattention  and  negligence  on  the  part 
of  defendants  as  allowed  fraud  and  waste  and  ruinous  injary 
to  be  committed,  during  two  years  of  looseness  and  license, 
by  officers,  agents,  and  co-directors,  who  were  under  their 
control.  Clearly,  therefore,  although  the  case  of  Sj)ering't 
Appeal  did  show  a  dismissal  of  a  bill  in  many  of  its  features 
lik«  that  of  the  bill  under  consideration,  yet  the  euiiueut 
court,  in  doing  so,  placed  its  ruling  on  grounds  not  belong- 
ing to  the  present  case ;  and  in  its  enumeration  of  acts,  for 
°  which  it  was  of  opinion  that  directors  of  a  bank  would  be  per- 
sonally liable,  included  the  grounds  on  which  this  suit  is 
brought. 

It  will  abundantly  appear,  from  authorities  and  reported 
cases  to  be  cited  in  the  sequel,  that  the  managing  officers  of 
corporations  are  personally  liable  for  the  results  of  gross  neg- 
ligence, or  what  the  jurists  call  crassa  tiegligentia.  If,  by  reck- 
less inattention  to  the  duties  confided  to  them  by  their  cor- 
poration, frauds  and  misconduct  are  perpetrated  by  officers, 
agents,  and  co-directors,  which  ordinary  care  on  their  part 
would  have  prevented,  then  I  think  it  may  be  said  with  truth 
that  it  is  now  elementary  law,  to  be  found  in  all  the  books, 
that  directors  are  personally  liable  for  the  losses  resulting. 
Moreover,  all  authorities  now  tend  to  the  conclusion  that 
directors  of  banks  and  other  moneyed  corporations  hold  the 
relation  to  stockholders,  depositors,  and  creditors  of  trustees 
to  cettuia  que  truat,  and  as  such  are  personally  responsible  for 
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fiands  and  losses  resulting  from  gross  negligence  tmd  inatten- 
tention  to  the  duties  of  their  trust.  See,  besides  those  which 
will  be  produced  farther  on  in  this  discussion,  the  oases  cited 
in  the  second  edition  of  Green's  Brice's  Ultra  Vires,  478, 
464,  485,  in  text  and  notes. 

The  law  makes  them  trustees,  and  holds  them  responsible 
as  such,  from  the  necessity  of  the  case.  And  as  it  holds  them 
liable  for  frauds  and  embezzlements  committed  in  person,  so 
it  is  obliged  to  hold  them  liable  for  like  delinquenoes  commit- 
ted by  others,  when  permitted  by  their  negligence.  It  is  true 
that  in  the  latter  case,  where  the  breach  of  faith  is  only  pas- 
gire  and  not  positive,  equity,  which  looks  to  the  conscience, 
although  holding  them  liable,  will  treat  them  with  all  the 
leniency  in  its  power  by  requiring  those  primarily  bound  to 
make  restitution  before  calling  upon  them. 

A  most  lucid  and  sound  writer  on  the  subject — see  Gk>ld- 
smith's  Equity,-  (6th  Ed.)  274 — says :  "The  rule  is  that  trus- 
tees will  be  held  accountable  to  their  cestws  que  trust  for  any 
breach  of  trust  arising  from  negligence,  or  gross  misapplica- 
tion of  the  trust  property;  but  where  there  has  been  no  mala 
fidfs  on  the  part  of  the  trustee,  the  court  will  not  deal  severely 
with  him  upon  slight  grounds,  and  will,  therefore,  in  such 
case,  endeavor  to  discharge  him  from  any  mischief  that  may 
arise  from  a  misapplication  of  the  trust  money." 

It  must  be  borne  in  mind  that,  in  respect  to  frauds  and 
misapplications  of  money  committed  in  consequence  of  the 
negligence  of  directors,  and  frauds  and  misapplications  com- 
mitted by  directors  themselves,  the  evil  and  loss  are  the  same 
to  the  corporations  whose  affairs  are  entrusted  to  their  man- 
a;;ement.  To  these  corporations  it  matters  little  where  the 
moral  guilt  lies.  The  result  is  the  same,  whether  that  guilt 
attach  to  the  directors  themselves  or  to  the  officers  to  whom 
they  gave  a  license  which  was  abused.  And  hence  the 
supreme  court  of  appeals  of  Virginia  very  well  said,  in  the 
case  of  Jones'g  Executors  v.  Clark,  25  Grattan,  655,  that  there 
"may  be  such  gross  negligence  as  may  be  equivalent  to  fraud ;" 
a  proposition  which  is  quoted  approvingly  by  the  United 
States  supreme  court  in  Need  v.  Clark,  95  U.  S.  707.    And  I 
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think  it  is  a  soand  proposition  of  law  that,  whenever  there 

wonld  be  liability  if  the  fraud  had  been  practiced  by  directors 
themselves  upon  tbe  complainant,  there  is  like  liability  if  there 
has  been  that  gross  negligence  on  the  part  of  directors  which 
has  permitted  the  fraud  to  be  practiced  by  officers  under  their 
control.  And  unless  we  treat  gross  negUgence,  allowing  fraud 
by  such  officers,  as  the  equivalent  of  fraud  committed  in  per- 
son, the  proposition  of  counsel  for  defence,  that  directors 
are  not  personally  liable  for  acts  short  of  fraud  and  of  ultra 
vires,  is  not  sound.  With  this  qualification,  however,  I  am 
willing  to  admit  the  soundness  of  the  principle. 

It  may  as  well  be  noted  here,  however,  that  the  bill  in  this 
suit  charges  that  there  were  repeated  declarations  and  pay- 
ments of  dividends  out  of  capital  stock,  which  is  prohibited  by 
sections  32  and  33  of  chapter  67  of  the  Code  of  Virginia, 
and  is,  therefore,  ultra  vires.  Not  unmindful  of  this  feature 
of  the  bill,  I  shall  in  general  treat  it  as  a  biU  based  upon 
charges  of  gross  negligence.  It  is  hardly  necessary  to  pre- 
mise that  if  the  bill  charges  gross  negligence,  equivalent  to 
fraud  in  its  results  to  the  bank,  and  if  the  authorities  to  be 
cited  show  that  directors  are,  in  their  relation  to  depositors, 
creditors,  and  stockholders,  trustees  of  the  capital  and  funds 
with  which  they  are  entrusted,  then,  even  though  it  could  be 
shown  that  directors  are  liable  to  be  sued  at  law,  yet  that  fact 
does  not  oust  equity  of  the  jurisdiction  which  it  has  by  virtue 
of  its  original  jurisdiction  of  trusts  and  frauds ;  the  remedy  at 
law,  where  it  exists,  being  cumulative  and  not  exclusive. 

Another  case  relied  upon  by  counsel  for  the  defence  is  that 
of  Overend,  Gumey  dt  Co.  v.  Gumey,  4  Ch.  App.  Cases,  L.  R. 
701.  But  that  was  a  case  in  which  the  director  defendant 
was  charged,  not  with  fraud,  not  with  embezzlement,  not 
with  wilful  misconduct  or  breach  of  trust,  for  his  own  advan- 
tage, at  the  company's  expense ;  not  with  acts  ultra  vires,  nor 
even  with  gross  negligence,  whereby  fraud  and  misconduct 
were  permitted  in  officers  or  co-directors;  but  the  complaint 
there  was,  as  the  lord  chancellor  himself  said,  merely  of  "want 
of  wisdom  and  want  of  judgment,"  and  the  bill  sought  "solely 
on  that  ground"  to  fix  the  defendant  director  with  liabilityfor 
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the  resnlting  losses.  In  tbat  case  the  director  sued  had  been 
anthorized  by  the  stockholders  to  engage  in  a  hazardous  spec- 
Illation,  and  the  speculation  had  proved  abortive.  Surely, 
the  decision  of  the  conrt  to  dismiss  the  bill  in  that  case  can 
supply  no  persuasive  argument  to  this  court  in  favor  of  dis- 
missing the  present  bill.  But!  believe  that  case  is  also  relied 
upon 'because  of  a  remarkihrown  out  pattim  by  the  lord  chan- 
cellor to  the  effect  that  whatever  remedy  there  might  be  for 
the  company  in  the  case,  would  be  "an  action  at  law  for  neg- 
ligence." A  dictum  of  that  sort  thrown  out  in  the  most  cas- 
ual manner,  supported  by  no  statement  of  the  grounds  of  it, 
taxd  possibly  resting  upon  some  provision  of  the  English  stat- 
ute law  giving  the  right  of  suing  at  law  for  damf^es  result- 
ing from  the  mis  or  mal-management  of  directors,  can  have 
no  weight  as  authority  in  another  jurisdiction  not  having  the 
benefit  of  such  a  statutory  provision. 

The  statute  law,  under  which  the  proceeding  at  bar  is  had, 
empowers  the  trustees  in  bankruptcy  to  sue  upon  their  equita- 
ble rights,  and  does  not  authorize  an  action  of  tort  for  dam- 
ages from  negligence  to  be  brought.  The  right  to  sue  at 
common  law  in  this  case  could  only  exist  by  virtue  of  a  stat- 
ute. Actions  at  common  law  cannot  be  brought  upon  con- 
tracts except  by  persons  in  legal  privity.  The  assignee  of  a 
contract  cannot  sue  except  by  statute  authority;  and  none  but 
the  immediate  subject  of  a  tort  can  sue  at  common  law.  And, 
therefore,  in  this  case,  where  the  losses  were  not  directly  caused 
by  the  negligence  of  the  defendants,  but  were  the  result  of  acts 
of  officers  committed  in  consequence  of  the  negligence  of  the 
directors,  no  action  at  law  in  tort  lies ;  certainly  not  for  the 
assignees  of  the  injured  corporation. 

Another  case  relied  on  by  counsel  for  the  defence  is  that 
of  the  Franklin  Im.  Go.  v.  Jenkins,  8  Wend.  180.  Here  the 
company,  through  its  board  of  directors,  sued  four  previous 
directors  at  law  in  tort,  claiming  damages  for  waste  and  loss 
of  moneys,  credits,  and  effects  of  the  company.  The  board 
'consisted  of  16  directors,  and  the  law  required  the  concur- 
rence of  a  majority  of  the  16  to  render  valid  any  act  of  the 
body.    As  there  were  but  four  of  the  directors  sued,  and  but 


{ 


Digitized  by 


Google 


/ 
882  FXDKBAIi  BBPOBTBB. 

four  charged  with  malfeasance,  their  acts  were  clearly  individ- 
ual, and  not  official.  Accordingly,  the  court  held  the  demur* 
rer  to  the  declaration  good,  and  dismissed  the  suit,  saying 
that  "if  the  defendants  are  liable  at  all  upon  the  allegations 
contained  in  the  declaration,  they  are  liable  individually  and 
severally,  and  not  jointly,  as  directors;"  meaning  to  say  that 
if  they  were  liable  at  all  in  that  suit.  The  court  also  said 
that  this  being  an  action  at  law,  it  could  not  extend  to  the 
conscience;  implying  that,  therefore,  it  was  a  case  for  equity ; 
law  looking  to  what  is  written  in  the  statute  or  contract, 
equity  to  what  is  written  in  the  conscience. 

The  case  shows  how  inadequate  the  machinery  of  the  com- 
mon-law  courts  often  is  to  meet  the  needs  of  modem  civili- 
zation. Originally  the  chief  object  of  its  rules  of  pleading 
was  to  reduce  every  case  to  a  single  issue  of  fact  for  the  de- 
cision of  a  jury  of  mediocre  intelligence.  The  simple  trans- 
actions of  early  times  could  be  readily  adjudicated  under  such 
a  system.  But  the  multiform,  varied,  and  complicated  affairs 
of  our  commercial  age  are  continually  presenting  cases, 
most  of  them  of  great  magnitude  and  complication,  which  do 
not  admit  of  adjustment  to  the  rigid  and  inelastic  machinery 
of  the  ancient  practice  and  pleading  at  law.  The  genius  of 
modem  law  judges  has  much  liberalized  and  expanded  the 
system,  especially  by  enlarging  the  scope  of  actions  of  as- 
sumpsit, and  its  indebitatus  counts ;  and  many  remedies  have 
been  given  by  statute  which  were  unknown  to  the  common 
law.  But  these  expedients  have  only  ameliorated  the  system ; 
they  have  not  and  cannot  bring  it  into  full  adaptation  to  all 
the  exigencies  of  modern  litigation.  Nor  is  it  necessary  that 
this  should  be ;  its  deficiencies  being  supplied  by  the  equity 
jurisdiction,  exercised  as  an  adjunct,  and  not  as  a  substitute. 
So  important  is  it  to  preserve  the  trial  by  jury  in  civil  causes, 
wherever  the  ends  of  justice  can  be  attained  under  the  sys- 
tem of  common-law  pleading,  that  the  procedure  is  pre- 
served and  suits  are  required  to  be  brought  at  law  in  nearly 
all  cases  in  which  it  is  competent  to  afford  relief.  Beyond 
these,  equity  is  relied  upon  to  afford  the  needful  redress ;  and 
equity  is  the  all-sufficient  supplement  of  the  law.    Equi. 
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ty  has  never  endeavored  more  than  ihia  ancillary  office, 
and  in  that,  its  trae  fanction,  it  has  been  amply  efficient. 
From  the  origin  of  its  jorisdiction  it  has  aapplied  saoh  rem- 
edies only  as  the  common  law  conld  not  furnish.  It  arose 
with  the  birth  of  commerce,  and  its  jorisdiotion  has  expanded 
M  commerce  has  grown  and  oivilization  advanced.  It  has, 
in  cautions  and  conservative  spirit,  diligently  adapted  itself 
to  meet  the  new-bom  wants,  and  to  provide  for  the  more  and 
more  complicated  conditions,  of  modem  society.  And  now 
there  are  few  transactions  deserving  redress  which  its  pow- 
ers will  not  reach,  and  few  ends  of  justice,  otherwise  un- 
attainable, which  it  will  refuse  to  subserve  on  excuses  of 
technical  inaptitude.  The  cases  cited  in  the  sequel  of  this 
opinion  are  but  a  few  of  the  many  which  show  the  colapre- 
hensiveness  of  its  modem  jurisdiction. 

In  support  of  the  views  which  have  been  expressed  in  what 
has  been  said  I  will  proceed  now  to  state  with  some  detail  the 
purport  of  some  of  the  many  authorities  which  bear  upon  the 
questions  raised  by  the  demurrer;  and  I  here  remark  that  I 
have  seldom  known  a  bill  supported  by  so  great  a  wealth  of 
authority.  That  the  remedy  in  this  case  was  not  an  action 
at  law,  but  by  bill  in  equity,  will  abundantly  appear  from  the 
following  cases.  [Here  the  opinion  cites  and  sets  out  the  pur- 
port of  Smith  V.  Hurd,  12  Met.  371 ;  AUen  v.  Cwtit,  36  Coim. 
456;  CUiient'  Loan  Ass'n  v.  Lyon,  29  N.  J.  Eq.  110;  and  Vose 
V.  Grant,  15  Mass.  21.]  In  this  case  the  supreme  court  of 
Massachusetts,  after  deciding?  that  an  action  at  law  on  the 
case  in  tort  will  not  lie  by  a  bill  holder  against  a  stockholder 
of  a  bank  which  had  distributed  her  capital  without  providing 
for  its  ontstanding  notes,  that  remedy  being  given  by  statute 
against  stockholders,  goes  on  to  say:  "This  is  one  of  the 
numerous  cases  which  are  constantly  occurring  that  show 
the  necessity  of  a  court  of  chancery  for  the  complete  distribu- 
tion of  justice  among  the  people.  It  is  the  boast  of  the  com- 
mon law  that  it  permits  no  wrong  without  furnishing  a  rem- 
edy. But  this  is  true  only  where  there  are  courts  competent 
to  exercise  all  the  judicial  power  which  that  law  requires 
for  its  due  administration.     A  court  of  chancery  exercises  a 
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most  important  part  of  those  judicial  povers.  Its  daty  is  nol 
to  establish  new  rules,  unknown  to  the  common  law,  for  the 
conduct  of  the  people  or  the  regulation  of  their  property,  bnl 
to  apply  and  enforce  those  prinoiples  of  th«  oommon  law  which 
cannot  be  enforced  by  the  other  courts.  In  the  case  of  ihif 
bank  a  court  of  chancery  will  probably  sustain  a  bill  by  one 
or  more  of  the  stockholders  for  the  benefit  of  all." 

The  cases  of  Merchants'  Bank  of  Newberryport  v.  Steveruon, 
10  Gray,  232,  and  Spence  v.  Roger/,  11  M.  &  W.  191,  arc 
also  cited;  in  the  latter  of  which  it  was  held  that  the  assignee 
in  bankruptcy  may  sue  at  law  for  injuries  affecting  the  bank- 
rupt's property,  so  far  as  they  do  not  inrolTe  such  damages  tc 
his  person  as  he  might  sue  for  irrespectively  of  injury  to  hie 
property;  but  that  the  assignee  could  not  sue  for  torts,  because 
of  the  rule  actio  personalis  moritwr  cum  persona;  nor  on  con- 
tracts ajffecting  the  person  only. 

The  case  of  Attorney  General  t.  AspinaU,  2  M.  &  G.  613,  it 
one  of  a  numerous  class  which  decide  that  the  ordinary  juriS' 
diction  of  chancery  over  trustees  and  trusts  is  not  ousted  b] 
special  remedies  or  proceedings  at  law  prescribed  by  8tatut< 
in  cases  of  breach  of  trust. 

That  directors  are  trustees;  that  equity  has  jorisdictioi 
of  suits  against  them  by  virtue  of  its  original  cognizance  oi 
trusts;  that  they  are  liable  separately  and  jointly  for  th( 
losses  resultiag  from  fraud  and  negligoice;  that  they  ma^ 
be  sued  by  their  corporation,  or  by  one  or  more  of  its  stock 
holders,  or  by  one  or  more  of  the  company's  creditors,  anc 
that  they  may  be  made  defendants  in  a  bill  along  with  othei 
persons  who  are  not  directors;  in  short,  that  a  court  of  equ 
ity,  trampling  under  foot  all  technical  pleas  and  excuses 
will  go  straight  to  the  wrong,  and  shape  its  remedy  to  sail 
every  case  demanding  its  intervention,  will  abundantly  appeaj 
from  the  following  review  of  authorities : 

Judge  Story,  (Equity  Jurisprudence,  §  1252,)  after  saying 
that  the  property  of  a  corporation  will  be  held  affected  with  f 
trust,  primarily  for  the  creditors  and  secondarily  for  the  stock 
holders ;  and  that,  where  dividends  have  been  paid  in  diminu 
tion  of  the  capital  stock,  every  stockholder  is  liable  pro  rat* 
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to  contribution  for  the  restoration  of  the  fand,  adds :  "This, 
however,  is  a  remedy  which  can  be  obtained  in  equitj  only ; 
for  a  coort  of  common  law  is  incapable  of  administering  any 
just  relief,  since  it  has  no  power  of  bringing  all  the  proper 
parties  before  the  court,  or  of  ascertaining  the  fall  amoont  of 
the  debts,  the  mode  of  contribution,  the  number  of  the  con- 
tributors,  or  the  cross  equities  and  liabilities  which  may  be 
absolutely  required  for  a  proper  adjustment  of  the  rights  of 
all  parties,  as  well  as  of  the  creditors."  Surely,  if  this  be  so, 
where  stockholders  are  sued  for  a  waste  of  the  trust  fund,  a 
fortiori  is  it  SO  where  directors  who  were  the  perpetrators  or 
permitters  of  the  waste  are  sued. 

[The  opinion  then  cites  and  abbreviates  the  cases  of  Aber. 
deen  R.  Co.  v.  Blaikie  Bros.  1  McQueen,  461;  C.  d  L.  R.  Co. 
V.  Wiiulow,  Zinn's  Lead.  <3aaes  in  Trusts,  166;  Cooper  v. 
Johnson,  Third  District  Court  of  Louisiana,  not  reported; 
and  First  Nat.  Bank  of  the  RepuMie  v.  Qregg,  9  Fittsborg 
Law  Journal,  26.]  This  responsibility  not  only  exists  on  gen- 
eral  principles  of  equity  jurisprudence,  but  in  regard  to  divi* 
dends,  it  exists  also  in  Virginia  by  statute,  it  being  enacted 
by  chapter  57,  §  33,  of  the  Code  of  Virginia,  as  follows:  "If 
the  board  of  directors  shall  declare  a  dividend  of  any  part  of 
the  capital  stock  of  the  company,  all  the  members  of  the  board 
who  shall  be  present,  and  not  dissent  therefrom,  shall,  in 
their  individual  capacity,  be  jointly  and  severally  liable  to  the 
company's  creditors  for  the  amount  of  the  capital  so  divided, 
and  may  be  decreed  against  therefor  on  a  bill  in  equity  filed 
on  behalf  of  such  creditors;  and,  moreover,  each  stockholder 
who  shall  participate,  etc.,  shall  be  liable,"  etc.  As  before 
shown,  this  statutory  liability  is,  as  to  the  remedy,  cumulative, 
npon  the  liability  to  which  equity  holds  trustees,  and  does  not 
substitute  or  displace  that  liability. 

In  Robimon  v.  Smith,  3  Paige,  322,  it  was  held  thai  the 
directors  of  a  corporation  who  wilfully  abuse  their  trust  or 
misapply  the  funds  of  the  company,  by  which  a  loss  is  sus- 
tained, are  peraonally  liable,  as  trustees,  to  ihake  good  that 
loss,  and  they  are  also  liable  if  they  suffer  the  corporate 
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funds  to  be  lost  or  wasted  through  gross  negligenoe  and  in- 
attention to  the  duties  of  their  trust. 

In  Peabody  V.  Flint,  6  Allen,  52,  which  was  a  suit  in  e^itj 
bj  some  stockholders  against  directors,  the  court  say  that  in 
the  discovery  of  frauds,  and  in  furnishing  remedies  to  parties 
defrauded,  equity  cannot  suffer  technicalities  to  stand  in  the 
way,  but  seizes  upon  the  substance  of  the  case  and  holds  all 
parties  to  their  just  responsibility,  following  trust  property 
into  the  hands  of  remote  grantees  and  purchases  who  have 
taken  it  with  notice  of  the  trust,  in  order  to  snbject  it  to  the 
irust. 

In  March  v.  Eastern  R.  Co.  40  N.  H.  648,  where  the  parties 
werd  m  similar  relations,  the  court  entertained  a  bill  to  en- 
join, etc. 

In  Heath  ▼.  The  Erie  R.  Co.  8  Blatchf.  348,  it  was  held 
that  if  several  trustees  are  all  of  them  implicated  in  a  com- 
mon breach  of  trust,  for  which  the  cestui  que  trust  seeks  relief 
in  equity,  he  may  bring  suit  against  all  of  them,  or  against 
any  of  them  separately,  at  his  election,  the  tort  being  treated 
as  several  as  well  as  joint.  This  suit  was  brought  in  equity 
by  eight  share-holders,  who  were  foreigners.  They  made  the 
company  and  three  of  its  directors  defendants,  thirteen  other  di- 
rectors not  being  brought  in  as  such.  The  bill  was  sustained, 
and  the  relief  asked  for  granted. 

In  Curran  v.  Bank  of  Arkansas,  15  How.  311,  it  is  said  by 
the  United  States  supreme  court  that  it  being  "once  admitted 
that  the  property  of  an  insolvent  corporation,  while  under  the 
management  of  its  officers,  is  a  trust  fund  in  their  hands  for 
the  benefit  of  creditors,  it  follows  that  a  court  of  equity,  which 
never  allows  a  trust  to  fail  for  want  of  a  trustee,  would  see  to 
the  execution  oC  that  trust,  although,  by  the  dissolution  of 
that  corporation,  the  legal  title  to  its  property  had  been 
changed. " 

[The  cases  of  Hodges  v.  New  England  Screw  Co.  1 R.  I.  812 ; 
Taylor  v.  The  Maine  Exporting  Co.  5  Ohio,  162 ;  Bro7vn  v. 
Van  Dyke,  8  N.  J.  Eq.  795;  Lexington  d  Ohio  R.  Co.  y. 
Bridges,  7  B.  Momroe,  556 ;  Bank  of  St.  Mary's  t.  St.  John,  25 
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Ala.  66d;  United  Society  of  Shakers  v.  Underwood,  9  Bush, 
609 ;  and  Wood  t.  Dummer,  3  Mason,  808,  are  cited,  to  show 
the  proper  remedy  to  be  in  equity,  on  the  ground  that  direct- 
ors are  trustees,  and  the  property  of  corporations  trust  funds.] 

In  KoehUr  t.  The  Black  River,  etc.,  Co.  2  Black,  716,  it 
"was  held  by  the  United  States  supreme  court  that  the  officers 
and  directors  of  a  corporate  body  are  trustees  of  the  stock- 
holders, and,  in  securing  to  themselves  an  advantage  not 
common  to  all  the  stockholders,  they  commit  a  plain  breach 
of  trust.  In  that  case  the  >court  quote  and  adopt  as  law  the 
following  passage  from  section  318  of  Angell  &  Ames  on  Cor- 
porations :  "The  directors  are  the  trustees  or  managing  part- 
ners, [of  a  corporation,]  and  the  stockholders  are  the  cestuis 
que  tj-u8t,  and  have  a  joint  interest  in  all  the  property  and 
effects  of  the  corporation,  and  no  injury  that  the  stockholders 
may  sustain  by  a  fraudulent  breach  of  trust  can,  upon  the 
general  principles  of  equity,  be  suffered  to  pass  without  a 
remedy." 

[After  citing  Dodge  v.  WooUey,  18  How.  331,  the  opinion 
mentions  the  case  of  Curran  v.  Bank  of  Arkantat,  15  How. 
312,  in  which  the  United  States  supreme  court  adopted  the 
language  of  Judge  Kent,  (2  Com.  307,  note  b,)  as  follows: 
"The  received  doctrine  now  is,  as  shown  by  the  statutes  and 
judicial  decisions,  that  the  capital  and  debts  of  banking 
and  other  moneyed  corporations  constitute  a  trust  fund  and 
pledge  for  the  payment  of  its  creditors  and  stockholders; 
and  a  court  of  equity  will  lay  hold  of  the  fund,  and  see  that 
it  is  duly  collected  and  applied." 

Other  cases  of  the  same  purport  are  here  cited,  viz. :  Attor- 
ney General  v.  Dixie,  13  Vesey,  519;  Attorney  General  v.  Kerr, 
2  Beav.  453;  Bank  of  Gibraltar,  etc.,  1  Ch.  App.  L.  R.  72; 
Grim  v.  Barrett,  1  Simons,  46 ;  Cochran  v.  Coalbrook  Ry.  Co. 
Ex  parte  Bennett,  18  Beav.  339 ;  Luxembourg  Ry.Co.  v.  Ma^- 
nay,  25  Beav.  586 ;  Maxwell  v.  Port,  Tenant  dt  Co.  24  Beav. 
495 ;  Salomona  v.  Lairy,  12  Beav.  339 ;  York  dt  North  Midland 
Go.  V.  Hudton,  16  Beav.  495;  Gray  v.  Lewis,  8  Eq.  Cases, 
L.  B.  526;  Atwood  v.  Merryweather,  6  Eq.  Cases,  L.  B.  464; 
Bloxom  T.  Metrofo'ltan  Ry.  Co.  3  Ch.  App.  L.  B.  337 ;  Hoole 
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V.  Great  West.  By.  Co.  Id.  268;  and  Gregory  v.  Patehett,  83 
Beav.  595,  explaining  Fosa  v.  EarbotUe,  2  HAre,  461,  and 
Mozley  v.  Alston,  1  Phillips,  790.] 

I  will  conclude  this  review  of  cases  by  citing  the  early,  lead- 
ing, and  important  one  of  the  Charitable  Corporation,  etc.,  v. 
Sutton,  2  Atkins,  401.  The  company  bronght  a  bill  against 
its  committee  men  (directors)  and  other  officers,  praying  to 
be  relieved  of  their  services,  and  to  have  satisfaction  for 
breaches  of  trust,  fraud,  and  mismanagement.  The  transac- 
tions complained  of  ran  through  a  series  of  years,  and  were 
committed,  some  by  part  of  the  defendants,  some  by  others, 
causing  loRses,  attributable,  some  to  one  or  more  defendants, 
some  to  others,  making  a  case  of  various  and  complicated 
responsibility,  especially  as  the  charge  was  of  non-feasance 
or  neglect  of  duty  as  well  as  of  malfeasance. 

The  court  held  that  the  bUl  would  lie,  and  among  other 
things  decided — First,  that  a  gross  non-attendance  in  a 
director  may  make  him  guilty  of  the  breaches  of  trust  com- 
mitted by  officers  and  other  directors;  second,  that  a 
director's  saying  that  he  had  no  benefit  from  his  office  bnt 
such  as  was  merely  honorary,  is  no  excuse  for  his  want  of 
diligence;  and,  third,  that  when  a  supine  negligence  ap- 
peared in  all  the  board,  by  which  a  complicated  loss  has  hap- 
pened, they  are  all  liable. 

Considering  that  all  the  directors  are  liable,  jointly  and 
severally,  in  such  a  state  of  things,  a  bill  seeking  to  make 
them  so  may  not  be  amenable  to  the  objection  of 'multifa- 
riousness which  would  be  open  to  that  objection  if  the  de- 
fendants were  liable  only  severally.  This  point  was  decided 
by  Lord  Hardwicke  in  this  case  of  the  Charitable  Corpora- 
tion, and  his  words  on  the  subject  were  very  emphatic.  He 
said:  "Objection  has  been  made  that  the  court  can  make 
no  decree  upon  these  persons  which  will  be  just,  for  it  is  said 
every  man's  non-attendance  or  omission  of  duty  is  his  own 
default,  and  that  each  particular  person  must  bear  such  a  pro- 
portion as  is  suitable  to  the  loss  arising  from  his  particular 
neglect,  which  makes  it  a  case  out  of  the  power  of  this  court. 
Now,  if  this  doctrine  should  prevail,  it  is  laying  the  axe  at 
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the  root  of  the  tree'' — meaning  that  it  would  whoUy  destroy 
the  power  of  equity  to  redress  the  evil.  He  oontinned :  "But 
if,  upon  inquiry  before  the  master,  there  should  appear  to  be  a 
supine  negligence  in  all  of  them  by  which  a  gross  complicated 
loss  happens,  I  will  never  determine  that  they  are  not  all 
guilty.  Nor  will  I  ever  determine  that  a  court  of  equity  cannot 
lay  hold  of  every  breach  of  trust,  let  a  pei-son  be  guilty  of  it 
in  a  private  or  in  a  public  capacity.  The  tribunals  of  the 
kingdom  are  vrisely  formed  both  of  courts  of  law  and  equity, 
and  for  this  reason  there  can  be  no  injury  bot  there  must  be 
a  remedy  in  all  or  some  of  them,  and  therefore  I  will  never 
determine  that  frauds  of  this  kind  are  out  of  the  reach  of 
courts  of  law  or  equity,  for  an  intolerable  grievance  would  fol- 
low from  such  a  determination."  He  referred  the  case,  in  all 
its  complicated  features,  to  the  master  to  ascertain  the  re- 
spective liability  of  each  director  and  officer,  in  order  that 
each  might  be  held  liable  for  his  own  acts  primarily,  and 
afterwards  the  whole  jointly. 

I  will  do  likewise  in  the  present  case.    I  will  sign  a  deore« 
eyermling  the  demurrer  on  all  points. 


Is  THE  Matter  of  King,  Bankrupt. 

Ih  the  Mattes  of  Hyde,  Bankrupt. 

(Ditlriet  (hurt,  8.  D.  2fm  York.    Beptembei  14, 1880.) 

L  Babkbvftct — Pbtitiok  to  Set  Aside  Deeds— Pasties. — A  peti- 
tion to  Bet  aside  the  deeds  of  an  official  assignee  in  bankruptcy,  upon 
the  grounds  of  fraud  and  illegality,  may  be  maintained  where  the 
righto,  of  the  petitioners  have  been  thereby  injuriously  affected,  al- 
though they  were  not  parties  to  the  banki-uptcy  proceedings. 

Sb  Same — Sax»— Tbustebb  Ain>  Cssini  Que  Teust.— Such  petition  can 
be  maintained  although  the  petitioners  became  trustees  for  the 
grantee,  in  relation  to  the  subject  of  the  conveyance,  under  title  ac- 
quired prior  to  and  independently  of  these  deeds. 

8.  Bake — SAHE—SorrPENDnra  ok  Deeds. — There  isno  good  reason,  where 
an  action  has  been  instituted  on  such  deeds,  why  the  petitioners  should 
be  remitted  to  th  eir  def  euce  in  that  action  for  the  purpose  of  showing 
there  the  invalidity  of  the  deeds. 
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4.  Saiji!— Aot  of  1841— Rkpeai/— "  Pmxi.  Consdmmition."— A  eaae  Is 

not  "  continued  to  its  final  oonsummation,"  within  the  meaning  of  the 
act  repealing  the  bankrupt  law  of  1841,  although  the  bankrupt  maj 
have  been  discharged  an^  his  estate  distributed,  so  long  as  there  re- 
mains any  order,  decree,  or  action  for  the  court,  in  the  proper  and 
usual  exercise  of  its  Jurisdiction  in  like  cases,  to  enter  or  to  take,  or 
any  redress  or  relief  to  be  given  to  any  party  or  person  properly  apply- 
ing to  the  court  therefor  in  the  case. 

5.  Same — Bale  of  I^bal  Estatk — Notice  of  Bale — Mibdbscbiption. — An 

official  assignee  in  bankruptcy,  under  the  rules  of  the  court,  pro- 
ceeded to  sell  an  interest  in  certain  real  property  at  public  auction. 
It  was  described  in  the  bankrupt's  schedule  of  assets  as  "  my  Joint 
interest  in  Hunter  purchase  of  lota  in  Chicago  in  Co.  8.  Hyde,  man- 
aged by  Charles  Butler,  agent  in  New  York,  and  William  B.  Ogden, 
agent  in  Chicago;  cost,  originally,  $20,000.  Thit  claim  may  i*  already 
Ugally  hM  by  Edward  Eldridge,  of  Botlon,  under  my  oMsignment  to  Aim 
of  ninth  June,  1838."  In  the  adrertiied  notice  of  sale  it  was  referred 
to  as  the  bankrupt's  interest  "in  sundry  lots  in  Chicago,  111.,  pur- 
chased with  Simeon  Hyde,  and  aisigned  to  ilenry  Eldridge,  Boston." 
This  notice  also  referred  to  the  papers  on  file  in  the  office  of  the  court 
for  a  more  certain  and  full  description  of  the  interest  advertised  for 
sale.  The  interest  in  the  property  in  question  never  really  had  been 
assigned  to  Eldridge,  and  the  advertised  description  was  therefore  er- 
roneous in  that  particular.  Held,  that  such  interest  passed  under  the 
subsequent  public  sale  of  the  assignee,  notwithstanding  the  erro- 
neous description. 

•.  Same — Same — NoN-DKLrvBRV  of  Deed. — Such  notice  also  contained 
the  provision,  "  purchaser  paying  expenses  of  the  formal  deed  of  sale, 
^ one  be  required,  in  addition  to  the  amount  of  purchase."  Eeld,  in 
view  of  this  provision,  and  in  view  of  the  fact  that  there  had  been  a 
valid  sale  of  the  interest  in  the  Chicago  property,  under  which  the 
price  had  been  paid,  that  the  mere  non-delivery  of  a  deed  would  not 
authorize  a  re-sale  of  such  interest. 

7.  Laches— Applicatioit  to  Annui  Dbkdb. — Although  the  doctrine  of 
laches  may  have  some  application  to  a  petition  to  annul  deeds  inad- 
vertently given  under  the  .pretended  authority  of  a  court,  to  which  its 
sanction  was  improperly  obtained,  yet  it  is  clear  that  that  principle  can 
have  far  less  force  in  such  case  than  in  a  proceeding  between  vendor 
and  vendee,  where  the  vendee  is  put  in  possession  under  the  deed 
afterwards  assailed. 

Certain  deeds  in  this  case  set  aside  as  having  been  inadvertently  and 
illegally  made. 

In  Bankruptcy,  under  the  act  of  congress  passed  August 
19,  1841.. 

William  Alien  Butler,  for  petitioners. 

B.  F.  Tracy  and  J.  W.  Cook,  for  respondent.  Chapman. 
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Choatb,  D.  J.  In  these  cases  in  bankruptcy,  nnder  the 
bankrupt  law  of  1841,  applications  have  been  made  to  set 
aside  and  declare  null  and  void  certain  deeds  made  or  claimed 
to  have  been  made  by  Mr.  Waddell,  the  official  assignee, 
nnder  orders  of  the  court  entered  in  the  years  1858, 1859,  and 
1862,  authorizing  him  to  sell  at  private  sale  certain  alleged 
interests  vested  in  him  as  such  assignee  in  certain  real  estate 
in  the  city  of  Chicago. 

The  ground  on  which  the  vacating  of  the  deeds  is  sought  by 
the  petitioners,  the  executors  of  one  Ogden,  is  that  long  prior 
to  the  date  thereof  their  testator  was  in  the  actual  possession 
of  the  real  estate  in  question,  claiming  title  thereto  as  as- 
signee  or  grantee  of  the  interest,  whatever  it  was,  that  had 
belonged  to  the  bankrupts,  and  that  the  deeds  now  in  ques- 
tion were  not  deeds  for  any  valuable  consideration,  but  that 
they  were  in  fact  gifts,  so  far  as  the  estates  of  the  bankrupts 
are  concerned,  which  the  court  neither  authorized  nor  had 
any  power  to  authorize;  that  if  not  mere  gifts  the  deeds 
were  void,  because  the  interest  of  the  bankrupts  had  been 
previously  sold  and  disposed  of  under  prior  orders  of  the 
court,  and  that  the  deeds  were  procured  by  false  and  fraudu- 
lent representations  of  matters  of  fact,  whereby  the  court  was 
deceived  and  misled  into  making  the  orders  under  which  the 
deeds  purport  to  have  been  given,  and  by  which  alone  the 
giving  of  them  can  be  justified. 

The  respondent.  Chapman,  who  claims  to  be  the  bona  fida 
purchaser  for  value  of  the  titles  made  under  these  deeds,  and 
who  alone  appears  to  object  to  the  prayer  of  the  petition,  has 
commenced  a  suit  based  in  whole  or  in  part  on  these  deeds, 
or  some  of  them,  against  said  Ogden,  which  is  still  pending 
against  the  petitioners  as  his  executors,  in  which  suit  said 
Chapman  claims  an  accounting  for  the  rents  and  profits  of 
that  interest  in  the  said  lands  formerly  of  the  bankrupts,  and 
alleged  to  be  held  by  said  Ogden  as  trustee  for  said  Chapman, 
said  Chapman's  interest  as  cestui  que  trust  being  derived 
through  said  assignee's  deeds. 

1.  I  think  it  is  clear  that  the  petitioners,  though  not  parties 
to  the  bankruptcy  proceedings,  have  such  an  interest  in  the 
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matter  that  they  can  maintain  this  petition.  Thej  do  not 
appear  as  mere  strangers  or  amiei  curiae,  suggesting  an  nnlaw- 
f  ul  or  erroneous  act  or  proceeding  on  the  part  of  the  court  or 
its  officer,  and  asking  to  have  it  vacated  on  grounds  of  public 
policy,  but  they  appear  as  parties  whose  rights  are  inju- 
rionsly  affected  by  the  act  of  the  officer  of  the  court,  alleged  to 
be  illegal,  inadvertent,  or  done  with  a  fraudulent  and  mis- 
cbievious  purpose  as  to  them.  I  think  the  court  has  power 
to  relieve  them  if  they  make  oat  their  case.  The  power  was 
exercised  in  a  case  similar  to  the  present,  in  the  Matter  of 
Conant,  Bankrupt,  (unreported,)  and  Judge  Betts  granted  the 
relief  here  asked  to  a  party  occupying  a  position  somewhat 
similar  to  that  of  these  petitioners. 

2.  Nor  do  I  find  anything  in  the  act  repealing  the  bankrupt 
law  of  1841  which  precludes  the  court  from  entertaining  this 
petition.  The  act  contains  the  proviso  that  it  "shall  not 
affect  any  case  or  proceeding  commenced  before  the  passage 
of  this  act,  or  any  pains,  penalties,  or  forfeitures  incurred 
under  the  said  act;  but  every  such  proceeding  may  be  con- 
tinued to  its  final  consummation  in  like  manner  as  if  this  act 
had  not  been  passed."  It  is  urged  that  after  the  discharge  of 
the  bankrupt,  and  the  final  disposition  and  distribution  of  his 
estate,  the  proceeding  has  reached  its  final  consummation, 
and  the  power  of  the  court  to  pass  any  order  in  the  case  is 
taken  away  by  this  proviso.  I  think,  however,  that  this  pro- 
viso clearly  preserves  in  full  force  all  the  power  and  authority 
which,  under  the  bankrupt  law  of  1841,  this  court  had  to  act 
in  any  case  commenced  before  the  passage  of  the  repealing 
act.  Full  force  is  to  be  given  to  all  the  language  used,  and 
the  first  clause  distinctly  provides  that  the  repeal  shall  not 
affect  any  pending  case ;  and  the  last  clause,  giving  express 
authority  to  continue  to  final  consummation  aU  such  cases, 
though  perhaps  unnecessary,  was  not  designed  to  be  restrict- 
ive of  the  prior  clause.  Nor,  in  a  large  and  proper  sense,  is 
a  case  carried  to  its  final  consummation  so  long  as  there 
remains  any  order,  decree,  or  action  for  the  court,  in  the 
proper  and  usual  exercise  of  its  jurisdiction  in  like  cases,  to 
enter  or  to  take,  or  any  redress  or  relief  to  be  given  to  any 
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party  or  person  properly  applying  to  the  court  therefor  in  the 
case. 

3.  It  is  claimed  on  behalf  of  the  respondent,  Ghapi^an,  that^ 
although  the  legal  estate  in  the  lauds  in  question  became 
vested  in  Mr.  Ogdeu,  and  althoagh,  from  a  period  long  prior 
to  these  deeds,  he  claimed  to  hold  to  his' own  use  the  bene- 
ficial or  equitable  interest  which  had  formerly  belonged  to  the 
bankrupts,  that,  as  to  the  interest  of  the  bankrupt  Hyde,  he, 
Chapman,  is  in  fact  the  assignee  of  that  interest  by  another 
and  independent  title,  anterior  and  superior  to  that  under 
which  Ogden  claimed  to  have  obtained  the  same  interest  as 
the  assignee  of  Hyde,  and  that  the  circumstances  under 
which  Ogdeu  acquired  the  legal  title  to  Hyde's  share  were 
I  such  as  in  law  and  equity  made  him  a  tnistee  for  the  assignee 

I  of  this  benej&oial  interest  of  Hyde.    Hence  it  is  argued  that, 

as  Ogden  was  a  trustee  for  Hyde's  assignee,  and  as  Chapman, 
is  Hyde's  assignee,  Ogden  and  his  representatives  cannot  raise 
this  question  with  Chapman ;  that,  Ogden  being  Chapman's 
trustee,  he  and  his  representatives  cannot  attack  his  title; 
that  they  are  bound,  in  all  things,  to  protect  and  defend  the 
title  and  interest  of  Chapman  in  the  lands  to  which  the  trust 
relates.  But  the  argument  is  fallacious,  and  the  point  whoUy 
irrelevant  to  the  present  inquiry.  Whatever  title  Chapman 
may  have  to  Hyde's  interest,  acquired  before  and  independ- 
ently of  these  deeds,  cannot  be  affected  or  impaired  by  the 
vacating  of  the  deeds;  and,  as  to  any  such  title,  Ogden's 
attack  on  these  deeds  is  in  no  sense  a  violation  of  any  rela- 
tion or  duty  of  trust  which  may  exist  in  reference  to  suoh 
earlier  title.  In  respect  to  the  title  claimed  by  Chapman  to 
have  been  created  in  him  under  these  deeds  themselves,  no 
relation  of  trustee  and  cestui  que  trust  can  possibly  arise  be- 
tween the  parties  if  the  deeds  are  void,  or  were  acquired  by  a 
fraud,  to  which,  as  alleged  in  the  petition,  Chapman  was  a 
party.  No  party  can  claim  the  benefits  and  protection  due 
to  a  cestui  que  trust,  who  has  acquired  the  apparent  interest 
of  a  cestui  que  tmst  by  means  of  a  fraud  practiced  upon  or 
against  the  rights  of  the  alleged  trustee.  Such  a  claim  would 
be  too  absurd  for  discussion.    I  have,  therefore,  treated  as 
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vholly  irrelevant  the  testimony  relating  to  the  existence  and 
effect  of  the  disputed  assignment  by  Simeon  Hyde  to  McNalty 
and  Chapman,  under  which  Chapman  derives  his  alleged 
earlier  and  independent  equitable  interest  as  Hyde's  assignee. 
It  has  nothing  to  do  with,  and  cannot  affect,  the  questions 
involved  in  these  applications,  which  are  simply  of  the  valid- 
ity and  bona  fides  of  the  deeds  in  question,  and  Chapman's 
complicity  in  the  fraud,  if  they  are  void  for  fraud,  and  of 
the  petitioners'  alleged  laches  in  making  the  applications  to 
set  them  aside,  which,  it  is  claimed  by  the  respondent,  should 
sow  preclude  them  from  the  relief  asked  for.  We  come, 
therefore,  to  the  consideration  of  those  questions. 

The  deeds  in  question  made  by  Waddell,  as  assignee  in 
bankruptcy  of  Henry  King,  are  five  in  number,  as  follows : 

(1)  A  deed  to  Gordon  L.  Ford,  dated  July  15,  1845,  but 
acknowledged  and  admitted  to  have  been  executed  October  26, 
1868;  (2)  a  deed  to  Gordon  L.  Ford,  of  the  same  date,  and 
executed  on  the  same  day  as  the  preceding;  (3)  a  deed  to 
Isaac  L.  Hunt,  dated  December  3,  1858;  (4)  a  deed  to  Isaac 
L.  Hunt,  dated  January  19,  1859;  (5)  a  deed  to  Chapman, 
the  respondent,  without  date,  but  acknowledged  July  11, 
1862.  The  deeds  in  question  made  by  Waddell,  as  assignee 
in  bankruptcy  of  Simeon  Hyde,  are  three  in  number,  as  fol- 
lows: (1)  A  deed  to  Gordon  L.Ford, dated  October  26,  1858; 

(2)  a  deed  to  Isaac  L.  Hunt,  dated  January  19,  1859;  (3)  a 
deed  to  Chapman,  the  respondent,  dated  July  10,  1862. 

It  is  conceded  that  the  two  deeds  to  Chapman  were  taken 
for  the  purpose  of  correcting  a  supposed  error  in  the  previous 
deeds,  which  error,  it  is  now  admitted,  did  not  exist,  and  if  a 
case  is  made  out  against  Chapman  for  vacating  the  other 
deeds,  these  must  also  be  vacated  on  the  same'  grounds.  It 
is  unnecessary,  therefore,  to  state  the  case,  except  with  refer- 
ence to  the  six  earlier  deeds.  Long  before  the  making  of 
these  deeds,  certain  procee^dings  were  had  in  this  court  in  rela- 
tion to  the  interest  of  the  bankrupts  supposed  to  be  affected  by 
the  deeds.  Henry  King's  schedule  of  assets  thus  refers  to  the 
matter  of  this  property :  "My  joint  interest  in  Hunter  purchase 
of  lots  in  Chicago  in  Co.  S.  Hyde,  managed  by  Charles 
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Bntler,  agent  in  N.  Y.,  and  William  B.  Ogden,  agent  in  Chi. 
cago,  cost,  originally,  $20,000.  This  claim  may  be  already 
legally  held  by  Edward  Eldridge,  of  Boston,  under  my  assign* 
ment  to  him  of  ninth  June,  1838,  oin  settlement  of  accounts 
-with  Simeon  Hyde."  This  reference  to  settlement  of  ao. 
counts  with  Simeon  Hyde  is  exidained  by  the  facts  shown  in 
the  testimony  that,  in  this  and  other  land  speculations  under* 
taken  by  Hyde  and  King  jointly,  the  money  required  there- 
for was  furnished  by  Hyde  laxgdy  in  esLcesa  of  his  share,  and 
the  documentary  evidence  of  their  joint  interest  was  held  by 
and  in  the  name  of  Hyde,  so  that  King's  claim  was  only  avail- 
able to  him  upon  payment  of  these  advances  on  his  account, 
which  it  appears  he  never  was  able  to  pay. 

On  the  eleventh  of  June,  1845,  Waddell,  the  assignee, 
made  a  report  to  the  court  that  certain  property,  including 
the  item  above  referred  to,  was  "of  uncertain  value,  and  ought 
to  be  disposed  of  at  public  sale,  without  incurring  further 
delay  or  expense,"  and,  in  conformity  with  the  rules  of  the 
court,  he  proceeded  to  sell  the  same  at  public  auction.  Tha 
rules  required  him  to  advertise  the  sale,  and  the  form  of  the 
advertisement  aecited  that,  "by  virtue  of  sundry  decrees," 
etc.,  "I  will  sell  at,  etc.,  all  the  property  and  rights  of  prop- 
erty of  every  name  and  nature  which  became  vested  in  the 
official  or  general  assignee  by  the  decrees  aforesaid,  the  fol- 
lowing assets  hereinafter  noted,  which  ai»  more  particularly 
set  forth  in  the  papers  on  file  in  the  office  of  the  said  court, 
as  by  reference  thereto,  will  more  fully  appear" — "purchaser 
paying  expenses  of  the  formal  deed  of  sale,  if  one  be  required, 
in  addition  to  the  amount  of  purchase."  •  •  •  <*Xq  the 
matter  of  Henry  King" — ^"His  interest  in  five  lots  of  land  in 
the  town  of  Joliet,  Bl.;  also  in  sundry  lots  in  Chicago,  111., 
purchased  with  Simeon  Hyde,  and  assigned  to  Henry  El- 
dridge, Boston,"  etc. 

4.  There  can  be  no  possible  question  that  the  property  re- 
ferred to  in  the  advertisement  as  "his  interest  in  sundry  lots 
in  Chicago,  Ulinois,  purchased  with  Simeon  Hyde,"  etc.,  is 
the  same  property  and  interest  intended  to  be  described  in 
the  official  report  of  the  assignee,  although  in  the  report  it  is 
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-stated  that  it  may  he  held  by  Eldridge  under  the  assignment, 
and  in  the  advertisement  it  is  described  as  "Assigned  to 
Henry  Eldridge."  At  the  sale  on  the  fifteenth  of  July,  1845, 
the  assets  of  Henry  King,  including  this  interest  in  the  Chi- 
cago lots,  were  sold  to-  Gordon  Burnham,  the  highest  bidder 
therefor,  who  paid  for  the  same,  but  called  for  no  deed.  On 
the  thirtieth  of  July,  1845,  Bamham  sold,  for  a  valuable  con- 
sideration, his  interest  in  said  property  to  Charles  Butler. 
It  is  claimed,  however,  on  the  part  of  the  respondent,  Chap- 
man, that  King's  interest  did  not  pass  by  this  sale  to  Bum- 
ham,  nor  by  Bumham's  sale  to  Butler,  because  the  advertise- 
ment erroneously  described  the  property  as  included  in  the 
Eldridge  assignment,  and  because  the  interest  of  King,  such 
as  it  was,  being  real  and  not  personal,  no  deed  of  it  was  given, 
and,  consequently,  the  interest  remained  vested  in  the  as- 
signee, and  could  be  subsequently  disposed  of  by  him  under 
the  order  of  the  court.  I  think  that  neither  of  these  points 
is  well  taken,  so  far  as  to  justify  or  sustain,  as  valid,  any  sub- 
sequent sale  of  King's  interest  except  in  confirmation  of  the 
title  made  under  the  sale  to  Burnham.  That  the  purchase 
by  Burnham  was  an  actual  purchase  for  value  and  in  good 
faith,  and  that,  in  reliance  thereon,  he  sold  the  interest 
which  he  bo  obtained  to  Butler,  for  value,  is  not  disputed. 
Conceding,  what  is  admitted  by  both  parties,  that  no  interest 
in  the  property  in  question  passed  under  the  Eldridge  assign- 
ment, and  that,  therefore,  this  part  of  the  description  was  a 
mistake,  yet  this  mistake  is  not  sufficient  to  deprive  the  pur- 
chaser of  his  right  to  the  bankrupt's  interest  in  this  asset, 
which  it  clearly  appears  on  the  face  of  the  transaction  the 
assignee  understood  that  he  was  selling,  and  the  purchaser 
understood  that  he  was  buying.  It  is  merely  a  failure  to 
describe  truly,  in  one  respect,  the  subject  offered  for  sale, 
which,  by  other  descriptive  terms,  is  sufficiently  and  clearly 
identified.  The  very  advertisement  in  which  the  mistake  oc- 
curs contains  the  correction  of  the  mistake,  for  it  refers,  for 
a  more  certain  and  full  description,  to  the  papers  on  file,  the 
schedule  and  the  report,  which  show  that  the  interest  mag 
have  been,  not  that  it  was,  assigned  to  Eldridge.     If  the  adver- 
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tisement  had  described  the  interest  to  be  sold  aS'Sing's  inter- 
est  in  said  lota,  so  far  as  that  interest  was  inoluded  in  the 
Eldridge  assignment,  it  might  have  been  inferred  that  th^ 
assignee  had  ooncluded  not  to  offer  the  asset  described  in  the 
report;  but  no  such  purpose  can  be  inferred  from  the  lan^ 
goage  used  in  the  advertisement,  while  its  terms  do  plainly 
imply  that  he  intended  to  sell  the  same  asset  therein  described. 
The.case  is  dearly  one  in  which  the  maxim  "Faisa  demon' 
ttratio  TMn  noeet"  applies.  If  the  assignee  had  claimed  that 
the  mistake  affected  injuriously  the  sale,  which  indeed  can- 
not be  presumed,  or  that  the  purchaser  in  fact  did  not  under- 
stand that  he  was  buying  this  asset,  except  so  far  as  it  was 
covered  by  the  assignment,  he  could  have  applied  to  the  court 
to  set  the  sale  aside  on  that  ground.  Not  having  done  so,  he 
cannot  repudiate  it  or  treat  it  as  no  sale  because  of  the  false 
description. 

5.  There  having  been,  then,  a  valid  sale,  under  the  order  of 
the  court,  of  this  asset  of  the  bankrupt,  and  that  sale  having 
been  executed  by  the  payment  of  the  price,  the  court  had  no 
power  to  authorize  the  sale  of  the  property  a  second  time. 
Its  power  was  clearly  limited  to  one  actual  sale,  by  which 
this  property  was  turned  into  money.  So  far  as  that  asset 
was  concerned,  the  court  had  exhausted  its  powers,  except  to 
do  what  was  proper  to  carry  it  into  effect  and  vest  the  title 
in  t^ie  purchaser.  It  is  immaterial  that  no  deed  was  evex 
given,  even  if  the  interest  was  real,  and  such  that  the  legal 
title  would  pass  only  by  deed.  It  is  true  that  a  naked, 
barren  legal  title  may  be  conceived  to  remain  vested  in  the 
assignee,  bat  not  for  the  use  or  benefit  of  the  creditors  of  the 
banlurupt.  They  have,  through  the  assignee,  already  re-f 
ceived  the  fuU  value  ol  the  property  in  money,  to  be  distrib- 
uted among  them  in  dividends  on  their  debts.  They  can 
claim  no  more  under  the  bankrupt  law.  To  hold  that  the 
court  could  order  it  to  be  sold  again,  and  turned  into  money, 
because  no  deed  passed,  would  be  to  hold  that  it  has  powei; 
to  take  property  in  which  the  creditors  have  no  interest,  and 
distribute  it  apeng  them.  Ho  bankrupt  law  ever  gave  such, 
ft  j}Ouei  to  a  court  in  bankruptcy.    There  is  no  analogy  ho- 


I 


Digitized  by 


Google 


848  FEDBBA.L  BBPOBTBB. 

tween  such  a  ease  and  a  second  Bale  by  an  mdividnal  srho  is 
vested  with  the  legal  title  to  real  estate,  and  who  ean  vest 
that  title  in  a  bona  fide  purchaser  for  value  as  against  a  prior 
purchaser  by  parol  or  by  deed  unrecorded.  For  sound  reasons 
of  public  policy  this  is  permitted.  But  the  question  here  is 
of  the  power  of  a  court  of  justice,  vested  through  its  officer 
with  a  legal  title.  That  power  must  be  limited  by  the  obvious 
purpose  for  which  the  title  is  vested  in  it,  atid  must  be  exer- 
cised in  conformity  to  justice  and  right.  The  court,  there- 
fore, must  be  held  to  be  without  power  to  make  a  second  sale 
— Mrtt,  because  the  purpose  for  which  it  was  vested  with  the 
title  has  been  entirely  accomplished ;  and,  $eeondly,  because 
a  second  sale,  in  disregard  of  the  rights  of  the  first  purchasen 
would  be  so  obviously  unjust,  impeaching  and  setting  at 
naught  its  own  prior  action,  that  no  grant  of  power  author- 
izing it  to  sell  can  be  construed  as  giving  it  the  power  to  do 
go  great  an  injustice. 

Any  second  sale,  therefore,  of  the  interest  of  the  bankrupt 
Eing,  not  in  confirmation  of  the  first  sale,  must  be  treated  as 
inadvertently  made,  and  an  exercise  of  power  not  conferred 
upon  the  court,  and  upon  the  application  of  any  party  in  in- 
terest will  be  set  aside,  revoked,  and  declared  null  and  void 
on  that  ground. 

The  suggestion  that  the  want  of  a  deed  gave  the  court 
authority  to  make  a  second  sale  is  especially  without  force 
in  this  casd,  as  the  very  form  ol  the  advertisement  invited 
the  purchaser  to  dispense  with  a  deed,  if  he  did  not  wish  to 
incur  the  expense. 

6.  After  the  sale  to  Bumham,  and  Burnham's  sale  to  Butler, 
nothing  further  was  done,  so  far  as  appears,  in  reference  to 
the  Henry  King  interest,  till  October,  1868,  when  Gordon  L. 
Ford  applied  for  and  obtained  the  first  two  deeds  in  question, 
which  are  dated  back  to  July  15,  1845,  the  date  of  sale  to 
Bumham.  No  order  of  the  court  appears  to  have  been  ob- 
tained for  the  making  of  these  deeds.  The  only  explanation 
of  them  given  by  Chapman  is  that  contained  in  the  affidavit 
of  Waddell,  made  a  part  of  Chapman's  answer,  that  they  were 
given  to  Ford  at  the  request,  in  writing,  of  Burnham,  which 
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xeqnest  h«,  Waddell,  has  searched  for  and  cannot  find.  This 
explanation  is  dmied  by  Bumham,  who  was  examined  as  a 
witness.  Waddell  was  not  oalled  as  a  witness.  The  deeds 
are  stupicious  on  their  face,  being  dated  back  13  years,  and 
being  execnted  to  Ford,  as  is  said,  but  not  proved,  at  the 
request  of  Bumham,  13  years  after  Bumham  had  sold  for 
value  to  Butler  all  that  he  purchased.  They  must  clearly  be 
held  upon  the  evidence  to  have  been  executed  by  the  assignee 
ivithout  any  authority  or  oolor  of  authority,  and  not  in  fur- 
therance or  confirmation  of  the  title  made  under  the  sale  of 
July  15, 1845,  and  they  must,  therefore,  be  annulled  and  set 
aside.  The  other  four  deeds  appear  to  have  been  made  under 
orders  of  the  court.  These  two  deeds,  which  are  not  sup- 
ported by  any  special  order  of  the  court,  must  have  taken 
effect,  if  at  all,  as  deeds  made  in  pursuance  of  the  sale  to 
Bumham,  in  July,  I845rand  for  that  reason,  probably,  were 
they  dated  back  to  that  time.  The  second  of  these  two  deeds 
recites  the  sale  of  July  16,  1845,  and  the  payment  of  the  con- 
sideration as  if  it  were  made  in  pursuance  of  that  sale.  In 
describing  the  property,  both  of  these  deeds  refer  to  it  as 
included  in  the  Eldridge  asssignment,  and  whoever  procured 
them  was  then  apparently  under  the  impression  that  King's 
interest  passed  by  that  assignment.  Ford,  to  whom  they 
-were  made,  was  a  clerk  in  Waddell's  office.  The  third  deed 
of  the  Henry  King  interest,  which  was  made  to  Hunt  in  De- 
cember, 1858,  was  applied  for  by  Hunt  in  a  written  request 
made  to  the  asEHgnee,  dated  October  9,  1858,  as  follows:  "I 
wish  to  procure  from  you,  for  a  nominal  consideration,  and 
your  costs  and  charges,  including  your  compensation  to  coun- 
sel herein,  (not  exceeding  in  the  aggregate  the  sum  of  $25, 
herewith  enclosed,  unless  by  a  subsequent  agreement  with 
me,)  the  enclosed  amount  being  advanced  for  your  prelimin- 
inary  examination,  and  such  reference  to  counsel  as  you  may 
desire,  whether  I  obtain  the  conveyance  which  I  seek  or  not, 
to-wit,"  (here  follows  description  of  land)  "undertaking  hereby 
to  obtain  and  communicate  such  information  as  I  may  pos- 
sess or  see  fit  to  acquire  upon  the  request  of  yourself  or  your 
counsel  in  the  premises  in  aid  of  your  examination  hetein". 
v.3,no'.14 — 54 
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It  seems,  by  the  evidence,  that  this  -wag  a  printed  form  of 
application  in  use  at  that  time  for  the  purpose  of  procuring 
what  were  represented  to  be  worthless  assets  vested  in  Wad- 
dell  as  official  assignee.  Upon  this  application  the  assignee 
made  a  report  to  the  court  dated  December  2,  1858,  reciting 
"that  an  application  has  been  made  to  me  to  procure  all  the 
interest  which  the  said  bankrupt  had  and  which  became 
vested  in  the  assignee  bj  the  decree  aforesaid  in  and  to  the 
following  described  premises,  to-wit,"  (giving  same  descrip- 
tion;) "subject,  nevertheless,  to  a  sale  of  the  same  many 
years  ago  by  the  assignee,  and  which  has  been  subsequently 
conveyed  by  the  assignee,  for  a  nominal  consideration,  and 
the  costs  of  the  assignee  and  his  counsel  therein.  The  title 
hereby  sought  being  of  no  pecuniary  value  to  this  estate,  and 
the  assignee  having  carefully  examined  the  subject-matter 
thereof,  now  moves  the  court  for  an  order  as  follows :  Ordered, 
that  the  official  or  general  assignee  be  authorized  to  sell  and 
dispose  of  the  property  herein  referred  to  at  private  sale,  pur- 
suant to  the  rules  and  practice  of  the  ooort."  On  the  same 
day,  December  3,  1858,  the  judge  of  this  court  indorsed  on 
this  report  the  following  memorandum:  "Let  an  order  be 
entered  pursuant  to  within  report."  Afterwards  the  deed  to 
Hunt  was  made.  It  recites  a  consideration  of  one  dollar, 
and  acknowledges  its  payment.  It  eonveja  by  the  same  de- 
scription the  land  described  in  the  application  and  the  report, 
but  instead  of  making  the  conveyance  subjoci  to  a  former 
sale  made  by  the  assignee,  as  authorized  by  the  order  based 
on  the  report,  it  makes  it  "subject,  nevertheless,  to  any  prior 
sale  made  by  the  said  assignee,  the  conveyance  of  which  hat  been 
placed  on  record  in  said  county,  (naming  the  county  in  which 
the  lands  lay.)  It  also  adds,  what  was  not  in  the  report,  the 
following:  "In  which  said  former  conveyance  I  only  con- 
veyed or  intended  to  convey  such  assets  of  the  said  Henry  King 
as  were  embraced  and  included  in  a  certain  identure,  (refer- 
ring to  the  Eldridge  assignment,)  as  on  reference  will  more 
fully  appear."  The  fourth  deed  of  the  King  interest  was 
made  to  Hunt  on  an  application  in  the  same  form,  describing 
a  difiFerent  part  of  the  property,  and  upon  a  similar  report  and 
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order,  mib  the  same  recital  of  one  dollar  consideration,  and 
tvith  the  same  variance  between  the  report  and  the  deed  as 
to  the  former  sale,  to  -vMoh  it  vas  made  sabject.  It  is  obvi- 
ous, npon  a  comparison  of  these  two  deeds  to  Hunt  with  the 
prior  deeds  to  Ford,  that  they  were  made  to  cover  the  same 
property  described  in  the  earlier  deeds  as  being  within  the 
Eldridge  assignment,  and  in  the  later  deeds  as  not  being 
within  it ;  and  the  sale  subject  to  which  these  two  later  deeds 
were  made,  was  not  the  sale  of  July  15,  1845,  to  Bnmham, 
which  was  the  only  real  prior  sale  made  by  him,  and  the  only 
sale  which,  onder  the  order  of  the  court,  the  assignee  had  any 
authority  to  make  them  subject  to,  but  they  were  made  sub- 
ject  to  the  two  deeds  to  Ford,  which,  it  is  proved,  had  been 
recorded  in  the  county  referred  to. 

It  is  obvious  that  these  two  deeds  to  Hunt  were  not  made 
in  confirmation  of -the  sale  to  Bumbam,  nor  subject  to  that 
sale,  as  the  court  directed,  but  in  hostility  thereto,  and  in 
violation  of  the  order  of  the  court,  were  made  subject  only 
to  the  two  deeds  to  Ford,  and  they  must,  for  these  reasons,  be 
set  aside. 

It  is  objected  to  them  also  that  they  were  gifts,  being  for  a 
merely  nominal  consideration.  I  think  the  evidence  estab- 
lishes this  fact.  The  recital  of  a  dollar  paid  is  in  entire  con- 
formity with  the  applications  under  which  they  were  made, 
which  were  for  a  conveyance  upon  a  fwminal  consideration  of 
property  having  no  pecuniary  value  to  the  estate.  The  only 
money  proved  to  have  been  paid  was  the  fee  or  bribe  paid 
to  the  assignee  for  a  pretended  examination  which  he  is 
shown  not  to  have  made,  and  the  service  of  counsel  who  does 
not  appear  to  have  been  employed.  There  is  no  question 
involved  of  a  bona  fide  purchase  by  Chapman  under  these 
deeds,  for  their  invalidity,  their  variance  from  the  order  of  the 
eonrt,  appears  on  their  face  and  on  the  order  referred  to 
therein. 

Aside  from  this  consideration,  I  am  satis&ed  upon  the 

proofs  that  Chapman  himself  procured  them  to  be  made  to 

Hant;  and,  without  going  at  large  into  the  evidence,  it  is 

^«iH>iigh  to  say,  as  to  these  deeds  of  the  King  interest  io  Hunt, 


{ 


Digitized  by 


Google 


859  VEDHBAL  BEPOBTBB. 

that  they  are  void,  because  there  had  been  a  prior  sale 
King's  entire  interest,  duly  executed  under  the  order  of  i 
ooart,  because  they  were  not  made  for  a  valuable  conside 
tion  moving  to  the  estate  of  the  bankrupt,  because  they  did  i 
conform  to  the  order  of  the  court  under  which  they  purport 
be  made,  but  on  the  contrary  varied  therefrom  in  a  matez 
respect  as  to  the  interest  purporting  to  be  conveyed,  a 
because  they  were  procured  by  the  respondent.  Chapman, 
fraud  and  deceit.  The  variance  between  the  deeds  and  i 
orders  cannot  have  been  accidental,  and  being  Intentional  ^ 
itself  a  gross  fraud  on  the  court,  as  well  as  upon  the  prior  pi 
chaser,  on  the  part  of  all  concerned  in  procuring  the  deeds. 
Simeon  Hyde  purchased  his  interest  in  the  property 
question  in  1835  of  one  Porter,  and  he  held  a  certificate  e: 
cuted  by  Charles  Butler,  dated  October  10,  1836,  to  the  effi 
that  he  was  entitled  to  one-tenth  of  the  property  "to  be  i 
counted  for  in  money  (and  not  in  land)  as  a  personal  inter* 
when  the  said  property  shall  be  sold  and  the  avails  there 
realized."  On  the  tenth  of  December,  1886,  Simeon  Hj 
executed  an  assignment  of  this  certificate,  and  of  all  his  rig! 
title,  and  interest  growing  out  of  it,  to  James  N.  Hyde.  Tl 
assignment  was  made  to  secure  James  N.  Hyde  agaii 
indorsements  made  for  Simeon  Hyde.  In  Simeon  Hydi 
bankruptcy  schedule,  dated  August  19,  1841,  the  property 
described  as  "one-tenth  ol  an  interest  with  Charles  But] 
and  others  in  what  is  termed  the  Hunter  purchase,  oonsisti 
of  a  large  number  of  lots  in  Wolcott's  addition,  north  side 
the  river,  in  Chicago;  William  B.  Ogden,  of  Chioago,  ageni 
Meanwhile,  James  N.  Hyde  had  made  an  assignment 
trustees  for  the  benefit  of  creditors,  and  on  the  eighth  of  Ma 
1844,  the  assignees  of  James  N.  Hyde  assigned,  by  an  insti 
ment  under  seal,  the  said  certificate,  and  all  the  interest 
James  N.  Hyde  therein,  and  all  the  estate,  right,  claim,  a: 
interest  in  the  premises  referred  to  therein  to  William 
Ogden  for  a  valuable  consideration.  Ogden  also  purchas 
the  shares  of  the  other  owners  and  has  ever  sines  been 
possession  of  the  lands,  claiming  to  be  their  sole  owner.  < 
the  twenty-seventh  of  November,  1843,  Waddell,  the  genw 
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assignee  in  baakraptcj,  made  his  offiei&l  report  that  the 
remaining  assets  of  Simeon'  Hyde  were  of  unoertain  value, 
and  ought  to  be  disposed  of  at  public  sale,  without  further 
expense  or  delay,  and,  according  to  the  rules  of  the  court,  he 
advertised  them  for  sale.  Among  the  assets  thus  advertised 
was  the  following:  "His  residuary  interest  in  an  assignment 
to  James  N.  Hyde,  in  1836."  The  advertisement  referred  to 
the  inventory  on  file  as  setting  forth  the  assets.  The  schedule 
of  the  bankrupt  thus  referred  to,  after  entmierating  the  inter- 
est in  the  Hunter  purchase,  as  given  above,  and  some  other 
assets,  contained  a  statement  that  all  the  bankrupt's  interest 
in  said  property,  and  also  his  claim  against  Henry  King, 
were  assigned  by  him,  in  1836,  to  James  N.  Hyde,  as  seourity, 
etc.  The  assets  i^va  described  were  bid  off  by  one  Hallahan 
at  the  sale  for  $1.50.  He  never  called  for  a  conveyance,  or 
made  any  claim  against  Mr.  Ogden,  as  regards  this  property. 
It  has  been  made  a  question  in  the  case  whether  Hallahan 
paid  the  price  bid.  In  proof  of  it,  among  other  evidence,  the 
petitioners  have  offered  the  testimony  of  a  witness  as  to  the 
contents  of  a  book  of  account  kept  by  the  assignee.  It  is 
insisted  that  as  this  book  is  one  which  the  assignee  was 
required  to  keep,  it  is  in  the  nature  of  a  public  record,  like  the 
files  of  the  court  in  the  proceeding,  and  that  evidence  is 
admissible  of  its  contents. 

I  do  not  see,  however,  any  principle  upon  which  this  book 
of  account  can  be  excepted  out  of  the  general  rule  that  a 
writing,  if  in  existence,  must  be  itself  produced.  But  reject- 
ing this  evidence  I  think  there  is  proof  enough  that  the  price 
was  paid  by  Hallahan.  The  sale  was  for  cash,  and  there 
were  no  subsequent  proceedings  on  the  part  of  the  assignee 
indicating  that  the  sale  was  defeated  by  the  default  of  the 
purchaser;  and  the  presumption  is  that  the  assignee  did  his 
duty  and  collected  the  purchase  money  of  the  person  to  whom 
the  sale  was  made.  There  is  also  some  evidence,  from  an 
employe  in  the  office  of  the  assignee,  tending  to  show  that  in 
all  cases  the  price  was  paid.  This  case  does  not  differ, 
therefore,  in  this  respect  from  that  of  the  sale  of  the  interest 
of  the  bankrupt  King  to  Bumham.     The  sale  exhaasted  the 
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power  of  the  court  over  this  asset.  The  fact  that  the  pur 
chaser  neglected  to  call  for  a  conveyance  did  not  give  the 
court  any  authority  to  sell  the  property  again  to  anothei 
party.  Yet,  on  the  twenty-sixth  day  of  October,  1858,  G.  L. 
Ford  made  a  written  application  to  the  official  assignee  foi 
the  purchase  of  Simeon  Hyde's  interest  in  this  property,  in 
the  form  used  in  the  applications  already  mentioned  in  the 
case  of  the  King  interest.  The  application  seems  to  have 
been  made  in  the  case  of  Simeon  P.  Hyde,  another  bankrupt, 
It  recited  as  follows :  "I  am  the  owner  by  purchase  from  you, 
in  1845,  of  all  the  interest  which  Henry  King,  a  bankrupt, 
had  in  the  following,  set  forth  in  his  schedule,  to*wit :  M; 
joint  interest  in  Hunter  purchase  of  lots  in  Chicago,  in  Go. 
Simeon  Hyde,  &c.  This  claim  may  be  already  legally  held 
by  Edward  Eldridge,  in  Boston,  in  my  assignment  to  him  oi 
d  January,  1838,  on  settlement  of  account  with  Simeon 
Hyde."  The  application  asked  a  conveyance,  for  a  nomi- 
nal consideration  and  expenses,  as  did  the  others.  It  stated 
that  the  interest  was  of  no  pecuniary  value  to  the  estate. 
There  seems  to  have  been  some  confutdon  in  entitling  the 
papers  in  the  matter  of  Simeon  P.  Hyde.  There  was  such 
a  proceeding  pending  in  the  court.  Some  of  the  papers 
have  been  altered  by  erasing  the  "P.,"  when  and  by  whom 
there  is  no  proof.  The  assignee's  report,  however,  on  this 
application,  was  made  in  the  matter  of  Simeon  Hyde.  It  is 
in  the  form  of  the  reports  heretofore  referred  to.  It  recites 
Ford's  statement  that  he  had  become  the  owner,  by  purchase 
from  the  assignee,  of  Henry  King's  interest  on  the  fifteenth 
of  July,  1845,  and  states  that  this  is  so. 

Thereupon  the  judge  indorsed  an  order,  pursuant  to  the 
report,  authorizing  the  assignee  to  dispose  of  the  property 
at  private  sale.  Under  this  order  the  assignee  made  a  deed, 
dated  and  acknowledged  October  26,  1858,  conveying  "all 
that  tract  of  land  known  as  the  Hunter  purchase  of  lots  in  Chi- 
cago, as  referred  to  in  any  manner  in  an  instrument  of  writ' 
ing  made  with  one  Edward  Eldridge,"  etc.  It  is  quite  evi 
dent  that  the  statement  contained  in  the  application  am 
report  that  Ford  had  purchased  the  property  of  the  assignei 
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in  1845  was  entirely  false.  The  only  transfer  from  the  as- 
signee to  Ford  of  the  King  interest  v&a  that  made  in  1858, 
aai  post-dated  to  July  15, 1845,  the  date  of  the  sale  to  Bom- 
ham.  This  prior  purchase  was  the  sole  ground  upon  which 
the  court  was  asked  to  authorize  this  sale  to  Ford,  and  this 
deed  must  be  set  aside,  not  only  because  the  power  of  the 
court  to  sell  was  exhausted  by  the  sale  to  Hallahan,  and  be- 
cause it  was  not  a  sale  at  all,  but  a  gift,  being  withont  con- 
sideration, BO  far  as  the  estate  was  concerned,  but  also  because 
it  was  procured  by  a  false  statement  that  the  prior  sale  of 
the  King  interest  had  been  made  to  Ford,  whereas  it  was,  in 
fact,  made,  not  to  him,  but  to  Bumham;  and  long  before  this 
application,  order,  and  conveyance,  Bnruham  had  sold  his 
interest,  for  value,  to  Butler,  as  hereinbefore  stated. 

The  only  remaining  deed  to  be  examined  is  that  from  the 
assignee  to  Isaac  L.  Hunt,  of  the  Hyde  interest,  dated  Janu- 
ary 19,  1859.  The  application  of  Hunt  to  the  assignee  is 
dated  January  14,  1859.  The  ofQcial  report  of  the  assignee, 
and  the  order,  are  dated  January  18, 1859.  All  thesd  papers 
are  in  the  same  form  as  the  others,  above  referred  to,  except 
that  this  application  states  no  reason  for  asking  the  convey- 
ance other  than  'the  wish  of  the  applicant  to  procure  a  con- 
veyance. The  report  states  that  a  conveyance  is  applied  for 
"subject  to  any  former  oonveyunces  which  may  have  been 
made  by  the  assignee  of  the  same,  and  as  nuty  appear  of 
record."  The  deed  is  a  conveyance,  "subject  to  any  former 
conveyances  by  the  said  assignee  in  said  matter,  and  on  reo-  - 
ord  in  said  county."  The  prior  deed,  in  fact  recorded,  was 
the  deed  to  Ford.  The  deed  to  Hunt  was,  therefore,  made 
subject  only  to  that  conveyance,  and  not  to  the  conveyance 
previously  made  in  1845  to  Hallahan.  The  proof  is  that 
this  deed  to  Hunt  was  a  gift,  and  not  a  sale,  and  for  this  rea- 
son, and  because  of  the  prior  sale  to  Hallahan,  it  must  be 
set  aside  as  inadvertently  and  improperly  given,  as  well  as 
because  it  was,  like  all  the  earlier  deeds,  procured  by  an  im- 
proper,  illegal,  and  corrupt  dealing  with  the  official  assignee. 

As  to  all  the  deeds,  it  is  evident  from  the  proofs  that  the 
assignee  was  carrying  on  a  trade  in  pretended  or  fictitious 
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ftflsetB  of  bankrupt  estates,  not  for  the  benefit  of  the  esta 
of  the  bankrupts,  or  in  the  proper  and  orderly  aldminist 
tion  thereof,  bat  for  his  own  benefit,  and  for  the  benefit 
persons  seeking  to  avail  themselves  of  saoh  pretended  tit 
for  parposes  of  litigation.  While  all  the  interests  so  i 
posed  of  were  declared  to  be,  and  probably  were,  of  no  vt.' 
whatever  to  the  estates  to  which  they  were  claimed  to  beloi 
the  applicants  paid  very  considerable  sums  in  fees  and  ohar| 
of  the  assignee,  for  examinations  tQto  the  facts  certified 
the  court  as  made,  but,  in  reality,  not  made  at  all,  and 
pretended  counsel  fees.  The  applicants,  therefore,  had 
interest  to  snbserve  of  some  value,  in  their  own  estimatii 
in  making  these  purchases. 

The  pur<!haser.  Hunt,  in  this  ease,  was  a  mere  agent  of  i 
respondent,  Chapman.  And  Chapman's  motive  in  buying 
these  possible  interests  was  to  base  upon  them  claims,  to 
prosecuted  by  litigation  against  parties  in  possession  of  1 
property.  And  in  March,  1862,  he  commenced  an  acti 
against  Mr.  Ogden,  based  on  these  deeds,  as  above  stated. 

The  use  that  has  thus  been  made  of  this  court  to  promi 
litigation  is  highly  improper  and  scandalous.  And  as  I 
deeds  made  by  the  assignee  were  clearly  such  as  the  coi 
had  no  right  to  authorize,  there  is  no  good  reason  why  i 
petitioners  should  be  remitted  to  their  defence  in  that  acti 
for  the  ptirpose  of  showing  there  the  invalidity  of  the  dee' 
or  why  the  respondent  should  retain  the  unjust  advanta 
which  the  possession  of  the  deeds,  given  under  the  appan 
authority  of  this  court,  confers  upon  him. 

It  is,  however,  insisted  that  it  is  now  too  late  to  ha 
the  deeds  set  aside ;  that  application  therefor  should  ha 
been  made  at  once  on  the  discovery  by  Mr.  Ogden  of  i 
claim  made  under  them.  When  a  transaction  inter  par 
is  sought  to  be  annulled  for  fraud  great  diligence  is  ofi 
necessary,  and  delay,  with  knowledge  of  one's  rights,  will 
deemed  acquiescence,  especially  where  the  delay  has  oc( 
sioned  a  change  in  the  position  of  the  parties  relatively 
the  subject  of  the  contract.  The  doctrine  of  laches  tl 
applied  is  very  familiar.     The  present,  however,  is  nol 
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transaction  inter  partes.  It  is  not  an  application  to  set 
aside  deeds  under  which  any  rights  in  possession  passed.  It 
is  an  applisation  to  annul  deeds  inadvertently  given  under 
the  pretended  authority  of  the  court,  and  to  which  its  sanc- 
tion was  improperly  obtained. 

Without  holding  that  the  doctrine  of  laches  has  no  appli- 
cation  to  such  a  case,  it  is  clear  that  that  principle  can  have 
far  less'  force  in  such  case  than  in  a  proceeding  between  ven- 
dor  and  vendee,  where  the  vendee  is  put  in  possession  under 
the  deed  afterwards  assailed.  In  this  case  the  misrepresen- 
tations by  which  the  court  was  induced  to  make  the  orders  do 
not  appear  to  have  been  discovered  by  Mr.  Ogden  in  his  life- 
time, nor  by  his  executors,  up  to  the  time  when  they  put  in 
their  answer  in  Chapman's  suit,  in  September,  1878.  The 
fact  is  adverted  to  by  the  respondent.  Chapman,  that  these 
misrepresentations  are  not  set  out  in  the  petitioners'  answer 
in  that  sait.  It  is  hardly  conceivable  that  if  the  facts  were 
then  known  to  the  executors  they  should  not  have  been  set 
up  in  defease.  As  regards  the  other  grounds  of  invalidity — 
the  want  of  power  in  the  court  to  make  a  second  sale  of  the 
same  property,  or  a  gift — they  are  grounds  not  for  declaring 
voidable  and  avoiding  the  deeds,  but  for  declaring  them  to 
have  been  absolutely  void  and  of  no  effect  from  the  beginning, 
so  that  no  rights  whatever  can  have  been  acquired  thereby 
through  the  acts  of  the  vendee  or  the  laches  of  any  other 
party.  The  petitioners'  testator  was  undoubtedly  negligent 
in  inquiring  into  the  history  and  validity  of  these  convey- 
ances. Under  advice  of  counsel  he  seems  to  have  relied  on 
his  demurrer  to  the  complaint  as  a  sufBcient  defence  till 
that  was  finally  disposed  of  in  December,  1875;  but  there 
has  been  no  loss  of  evidence  by  the  death  of  any  party  who 
could  throw  light  on  the  transaction.  Waddell,  Ford,  and 
Hunt  are  all  living,  and  have  not  been  called  as  witnesses. 
There  seems  to  be  no  reason  to  doubt  that  the  respondent 
could  have  proved,  if  the  fact  were  so,  that  a  consideration 
was  paid  to  the  bankrupt  estates  for  these  conveyances.  He 
has  not  attempted  to  do  so.  As  to  the  deeds  to  Hunt,  he 
admits  in  his  answer  that  he  procured  them  to  be  made,  and 


( 


Digitized  by 


Google 


858  FEEEBAL   REFOBTEB. 

paid  the  assignee  $300  for  th«in.  It  is  clearly  shoira  by  the 
evidence  that  this  vas  exclusively  fees,  or,  more  properly 
speaking,  bribes  paid  to  the  assignee  personally  for  promoting 
his  wishes  in  the  matter.  It  cannot  be  accounted  a  consider- 
tion  enuring  to  the  estate,  and  this  statement  of  this  pay- 
ment in  the  answer  as  the  consideration,  is  virtually  an  ad- 
mission that  no  other  consideration  passed,  and  confirms  the 
conclusions  drawn  from  the  petitioners'  proofs  that  the  con- 
veyances were  gifts  from  the  estate,  and  not  sales  such  as  the 
court  directed  to  be  made.  On  the  whole  case,  I  can  see  no 
possible  injury  that  has  resulted  to  the  respondent,  Chapman, 
from  the  petitioners'  delay,  and,  considering  the  peculiar 
nature  of  the  grounds  of  invalidity  relied  on,  I  think  there  is 
no  reason  for  denying  the  petitioners  the  relief  asked  on  ao- 
eount  of  the  delay  in  making  their  applications. 

From  beginning  to  end,  these  transactions  show  a  common 
purpose  to  obtain  a  colorable  title  from  the  assignee,  which 
should  be  superior  to  or  supersede  the  title  made  under  the 
auction  sale.  In  every  instance  where  in  the  dee^the  rights 
under  a  former  sale  are  reserved  or  saved,  the  deed  is  more 
favorable  to  the  grantee  than  the  order  based  on  the  assign- 
ee's report.  This  is  true  of  the  last  deed  to  Hunt,  as  well  as 
of  the  earlier  deeds.  That  deed  saves  the  rights  under  an 
earlier  recorded  deed  only,  while  the  report  and  order  will  at 
least  boar  the  construction,  and  were  probably  intended  to 
convey  to  the  court  the  impression,  that  what  was  applied 
for  was  a  deed  subject  to  a  prior  sale,  of  which  a  deed  may  have 
been  recorded,  thus  saving  the  rights  uader  that  sale,  whether 
the  deed  was  recorded  or  not,  which  is  the  only  condition  on 
which  the  court  could  or  would,  except  by  inadvertence, 
have  authorized  a  second  sale.  This  feature  of  the  trans- 
actions, common  to  tbem  all,  is  itself  sufficient  to  stamp  tbem 
as  designedly  fraudulent,  and  the  respondent.  Chapman,  who 
procured  the  deeds  to  Hunt,  must  be  held  upon  the  proofs 
to  have  been  the  principal  in  this  fraud.  So  far  as  appears 
he  was  the  only  party  concerned  in  the  transaction  who  bad 
any  motive  or  interest  to  obtain  the  deeds.  He  is  shown  by 
the  proofs  to  have  been  actively  engaged  at  and  before  this 
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time  in  litigation  in  Chicago,  in  which  the  rights  of  the  cred- 
itors of  Henry  King  were  involved,'  and  to  have  had  some 
interest  in  that  litigation  which  these  deeds  might  sahserve. 
I  do  not  find  it  necessary  to  determine  the  qnestion  raised, 
whether  the  copy  of  his  deposition,  which  is  in  the  record  of 
the  Chicago  suit,  produced  on  the  hearing,  is  competent 
proof  of  what  he  there  testified  to,  in  the  particnlars  in  which 
he  denies  the  accuracy  of  the  copy.  Withont  this,  the  mate- 
rial allegations  of  the  petition  are  fully  proved,  and  the  deeds 
must  be  set  aside  as  inadvertently  and  illegally  made  by  the 
assignee,  on  the  grounds  above  referred  to;  and  let  an  order 
also  be  entered  that  no  further  sale  or  conveyance  of  any  of 
the  assets  of  the  bankrupts  be  made  onder  the  authority  of 
any  previous  order  of  the  court  without  further  application  to 
the  court. 


In  the  Mattes  or  Wildeb,  Bankrupt. 

{(Xrcuit  Uourt,  D.  MaosacJuiutU.    September  30,  1860.) 

1.  Fboiobsobt  Note — Coktraot— Disciiabob  of  Indorbbh  —The  maker 
of  an  overdue  note  transferred  his  interest  in  a  firm  to  an  accommoda- 
tion indorser,  to  secure  the  latter  against  loss.  The  indorser  there- 
upon agreed  in  writing,  by  an  instrument  bearing  the  same  date,  to 
hold  the  maker  of  the  note  harmless  against  any  and  all  claims  of  the 
holder.  HM,  that  such  agreement  was  a  full  discharge  of  the  maker 
and  an  intervening  indorser. 

Ive»,  lAneoln  dt  Huntress,  for  petitioners. 
W.  Fisk  GUe  and  E.  T.  Burley,  for  defendants 
OuFTORD,  C.  J.    Creditors  whose  claims  are  wholly  or  in 
part  rejected,  or  an  assignee  who  is  dissatisfied  with  the 
allowance  of  a  claim,  may  appeal  from  the  decision  of  the 
district  court  to  the  circuit  court  of  the  same  district,  if  the 
appellant  complies  with  the  conditions  specified  in  the  section 
of  the  bankrupt  act  conferring  the  right.      14  St.  at  Large 
520;  Rev.  St.  §  4980.     Circuit  courts,  within  and  for  the 
district  where  the  proceedings  in  bankruptcy  are  pending, 
have  a  general  superiotendence  and  jurisdiction  in  all  casus 
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and  questions  arising  under  the  act,  except  when  special  pro- 
vision is  otherwise  made.  14  St.  at  Large,  618;  Bev.  St.  § 
4986.  Both  modes  of  procedure  were  adopted  by  the  appel- 
lants in  this  case,  so  that  it  does  not  become  necessary  to 
decide  which  is  the  more  appropriate,  as  the  cause  in  any 
view  is  correctly  before  the  court. 

Some  years  prior  to  the  decree  in  bankruptcy,  the  bank* 
rnpt  loaned  money  to  the  maker  of  the  note  in  question, 
which,  from  time  to  time,  had  been  renewed  and  the  amount 
somewhat  reduced,  until  it  assumed  the  form  exhibited  in  the 
record  as  follows: 

?|5,800.  Laweenoe,  March  24,  1877. 

"Four  months  after  date,  I  promise  to  pay  to  the  order  of 
myself  five  thousand  eight  hundred  dollars;  value  received. 

"Chablbb  F.  Gbockek. 
"Indorsed:    Chables  F.  Gbooeeb. 
"G.  W.  Wilder. 
"Geobob  G.  Mobbill." 

Morrill  was  an  accommodation  indorser  on  the  note,  which 
was  duly  protested.  Crocker  and  Morrill  were  partners  in 
business,  and  on  the  seventh  of  October,  in  the  same  year, 
the  maker  of  the  note  transferred  all  his  interest  in  the 
firm,  of  the  value  of  $3,000,  to  his  accommodation  indorser, 
for  his  security  against  loss.  Pursuant  to  that  arrangement, 
the  transferee  agreed  in  writing,  bearing  the  same  date,  to 
hold  the  maker  of  the  note  harmless  against  any  and  all 
claims  of  the  bank,  which  had  become  the  holder  of  the  same 
by  virtue  of  the  indorsement  specified  in  the  written  agreement. 
As  the  holder  of  the  note,  the  bank  recovered  a  dividend  of 
25  per  cent.,  and  on  the  thirteenth  of  February,  1878,  the 
transferee  of  the  maker's  interest  in  the  said  firm  paid  the 
remainder  of  the  note  to  the  bank  and  took  it  up.  Since 
that  time  a  second  dividend,  to  the  amount  of  10  per  cent., 
has  been  declared,  which  has  never  been  paid.  When  the 
first  dividend  was  paid,  the  assignees  had  no  notice  of  the 
transfer  of  the  maker's  interest  in  the  said  firm  to  the  aocom- 
modation  indorser.     Evidence  that  the  accommodation  in- 
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E)aia  the  balance  of  the  note  to  the  bank,  and  took  it 
n  wntinjg,  and  makes  a  part  of  the  case.  He  paid 
ik  $4,500,  and  the  bank  assigned  and  made  over  to 
1  moneys  due  from  the  estate  of  the  bankrupt  to 
a  account  of  the  note,  and  contracted  that  they,  the 
rould  not  take  or  receive  any  of  said  moneys  from  said 
rithout  his  consent  in  writing.  Nothing  can  be  more 
than  that  the  indorser  from  that  moment  became  the 
}f  the  note,  and  that  as  such  he  was  entitled  to  wbat- 
oold  be  realized  by  the  bank  for  the  note,  as  the  cred- 
the  bankrupt.  None  of  these  facts  are  disputed,  and 
stion  is  whether  the  last  holder  of  the  note  can  prove 
le  against  the  estate  of  the  bankrupt.  Nothing  of  the 
m  be  inferred  from  any  promise  expressed  in  ihe 
ent  from  the  indorser  to  the  maker.  Instead  of  that 
orser  agreed,  in  the  fullest  manner,  by  an  instrument 
seal,  that  he  would  hold  the  maker  harmless  against 
d  all  claims  which  the  bank  had  against  him  on 
;  of  the  note,  from  which  it  follows  that  the  assignees 
bankrupt,  answering  to  any  such  demand,  may  well 
ran  have  discharged  the  maker  of  the  note  by  your 
ent  with  him,  and  in  giving  that  discharge  you  have 
1  the  estate  of  the  bankrupt  from  all  liability.  Should 
ggested  that  the  agreement  to  discharge  is  merely  ex- 
,  the  answer  to  the  suggestion  is,  that  to  avoid  cir- 
f  action,  the  court  will  allow  the  indorser  the  benefit 
igreement.  Were  the  rule  otherwise,  the  effect  would 
the  indorser  would  have  to  pay  the  amount  to  the 
and  then  recover  it  back  from  him,  when  the  maker 
)e  compelled  to  seek  indemnity  under  his  contract,  eze- 
y  the  accommodation  indorser.  Beyond  all  doubt,  the 
ion  given  by  the  accommodation  indorser,  before  any 
d  had  been  paid,  is  an  absolute  indemnity  to  the  maker 
lote  against  the  entire  amount  which  the  maker  prom- 
pay  to  the  holder.  Language  more  explicit  could  not 
iloyed,  as  the  party  agrees  to  hold  the  maker  harmless 
;  any  and  all  claims  which  the  bank  has  against  him 
}unt  of  the  note,  which  certainly  applies  to  the  whole 
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inBtrument,  without  any  deduction  whatever.  What  the  cov- 
enantor agreed  was,  that  the  maker  never  should  be  obliged 
to  pay  any  portion  of  the  note ;  that  he  would  protect  him 
from  the  whole  amount.  Such  being  the  effect  of  the  agree- 
ment, it  is  clear  that,  if  the  bankrupt's  estate  pays  only  part 
of  it,  the  proper  party,  having  paid  the  residue,  may  recover 
if  back  of  the  maker,  whose  remedy  would  be  against  the 
covenantor  in  this  sealed  obligation,  all  of  which  is  obvi- 
ated by  holding  that  the  agreement  is  a  full  discharge  of  the 
maker  and  the  other  parties  contingently  liable  on  the  note. 
For  these  reasons  I  am  of  the  opinion  that  the  decision  of  the 
court  below  is  errronecus,  and  that  the  appellants  are  enti- 
tled to  the  relief  which  they  ask. 
Decree  reversed,  with  costs. 


DoNEB  V.  Gbet.* 

(Cireuit  Oovri,  B.  D.  Penntgleania.    September  14, 1880.) 

1.  Contempt— IsJCNCTiON — Patent  —  Liabiutt  of  Fathbb  fob' Acts 
OF  Minor  Son. — A  father  who  had  been  enjoined  fron^  selling  cer- 
tain patented  articles,  held,  under  the  peculiar  circunutances  of  this 
case,  liable  to  attachment  for  subsequent  sales  of  such  articles  by  his 
minor  son,  who  was  living  with  him  and  was  still  under  his  controL 

a,  Bame — Euancitation. — The  fact  that  the  father  allowed  the  minor 
son  to  receive  and  spend  his  own  wages  is  not  of  itself  such  a  com- 
plete emancipation  of  the  son  as  to  relieve  the  father  from  liability  for 
the  son's  acts. 

3.  Same— Praotioe — Costs. — ^The  son  having  filed  an  agreement  not  to 
sell  the  patented  article,  no  attachment  was  issued  against  the  father. 
The  latter  was  ordered  to  pay  the  master's  fee,  the  other  costs  to  abide 
the  final  result  of  the  cause. 

Rule  to  show  cause  why  attachment  should  not  issue  against 
respondent  for  contempt  in  not  obeying  a  preliminary  injunc- 
tion restraining  him  from  manufacturing  and  selling  articles 
infringing  complainant's  patents.  -  Upon  the  return  of  the 

•Keported  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  bar. 
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he  matter  was,  by  agreement  of  counsel,  referred  to  a 
a,  who  found  the  following  facts : 
e  respondent,  Truman  N.  Grey,  had  been,  in  1876, 
general  agent  in  Philadelphia  of  H.  W.  Ladd,  a 
;-bed  manufacturer  of  Boston,  Mass.,  who  had  a  branch 
in  Philadelphia.  In  that  year  respondent  took  into  his 
)y  his  minor  son,  E.  H.  Grey,  then  about  14  years 
).  In  1877  the  business  of  the  branch  house  declined, 
a  order  to  revive  it  respondent  began  to  make  trips  and 
oods  throughout  the  adjacent  territory,  leaving  his  son, 
reotion  of  Mr.  Ladd,  in  charge  of  the  Philadelphia  store. 
9se  trips  proved  successful,  they  were  gradually  increased 
mber  and  duration,  until  they  occupied  a  large  portion 
jpondent's  time.  Meanwhile  the  son  had  developed  a 
»  for  business,  and  had,  with  the  consent  of  his  father, 
Ally  assumed  the  general  management  of  the  business 
e  Philadelphia  branch,  conducting  the  correspondence, 
prices,  planning  his  father's  trips,  etc.,  until  in  1880, 
igh  only  18  years  of  age,  he  was  performing  all 
aties  of  general  manager,  while  his  father  acted  only 
bveling  salesman.  The  son's  salary  had  been  from  time 
le  increased  by  Mr.  Ladd,  until,  in  1879,  it  was  raised 
I  that  of  his  father.  No  written  agreement,  and  no 
ss  verbal  agreement,  was  ever  made  between  the  father 
on,  or  between  either  of  them  and  Mr.  Ladd,  in  refer- 
to  the  character  or  duration  of  the  son's  employment, 
U  three  parties  had,  for  at  least  a  year  and  a  half  before 
uit,  acted  as  though  the  son  were  the  general  manager, 
;he  father  only  traveling  salesman.  The  son  was  un- 
ied  and  lived  at  home  with  his  father,  but  was  allowed 
seive  and  spend  his  own  salary,  and  paid  board  to  his 
r. 

e  complainant,  after  bringing  suit  in  Philadelphia  against 
jadd,  and  failing  to  obtain  service  therein,  brought  suit 
ist  respondent  and  obtained  a  preliminary  injunction 
lining  him  from  selling  articles  infringing  complainant's 
its.  After  service  of  this  injunction,  respondent,  in  his 
oyment  as  traveling  salesman,  refrained  from  personally 
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manufaotaring  or  selling  the  articles  included  in  the  injonc- 
tion,  but  his  son,  acting  as  agent  for  Mr.  Ladd,  continued  to 
carry  on  their  manufacture  and  sale.  Respondent  advised 
his  son  not  to  do  this,  but  on  learning  from  his  son  -that  the 
latter  intended  to  disregard  this  advice,  he  made  no  remon- 
strance and  no  attempt  to  interfere  by  the  exercise  of  his 
parental  authority.  Two  questions  arose  before  the  master: 
First.  Whether  respondent  was  the  real  head  of  the  Philadel- 
phia branch  and  the  alleged  agency  of  his  stin  merely  a  fraud- 
ulent device  to  evade  the  injunction.  On  this  question  the 
master  found  in  favor  of  respondent.  Second.  Whether  the 
respondent  was  answerable  for  the  acts  of  his  son.  On  this 
question  the  master  found  that  the  son  was  still  within  hia 
father's  control;  that  while  there  was  an  emancipation  so  far 
as  tq  vest  in  the  son  the  property  in  his  wages  already  earned, 
and  the  right  to  receive  future  wages,  at  least  until  some  act 
of  revocation  on  the  part  of  the  father;  yet  that  the  evidence 
did  not  show  an  intention  on  the  part  of  the  father  to  wholly . 
emancipate  the  son  from  parental  control. 

As  to  the  law  applicable  to  these  facts  the  master  found  as 
follows : 

"How  far  a  father  is  responsible  or  answerable  for  the  torts 
of  his  minor  child  is  a  question  not  entirely  settled.  The 
tendency  of  the  authorities  is  against  holding  the  father  re- 
sponsible for  acts  of  his  minor  children  done  without  his 
knowledge  or  authority,  and  out  of  his  presence,  and  to 
throw  the  burden  of  proof  in  such  cases  upon  the  party  seeking 
to  charge  the  father.  Moon  v.  Towerg,  8  C.  B.  N.  8.  611;  Tiffi 
T.  Tifft,  4  Denio,  175;  Edwards  v.  Crvme,  18  Kan.  348;  Wil- 
son V.  Garrard,  69  111.  Rl;  Patdin  t.  Howser,  63  111.  313; 
Chandler  v.  Deaton,  37  Tex.  406;  Baker  v.  Haldertwn,  24  Mo, 
219.  When,  however,  the  act  is  committed  in  the  presence  of 
the  father,  or  the  ciroumstances  show  that  it  was  done  with 
his  knowledge  and  by  his  authority,  either  express  or  implied, 
he  is  liable.  Thus,  in  StroU  v.  Levan,  39  Pa.  St.  177,  a 
father  was  held  liable  in  trespass  for  an  injury  comnutted  by 
the  sou  while  driving  his  father's  team,  the  father  being 
present  in  the  wagon  at  the  time.    It  is  true  that  in  this  case 
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18  not  appear  that  the  son  was  a  minor,  and  the  decision 
on  the  relation  of  master  and  servant,  rather  than  on 
)f  father  and  son.  But  in  Beedy  y.  Reding,  16  Me.  862, 
ler  was  held  liable  in  trover  for  wood  taken  at  three  dif- 
\  times  bj  his  minor  sons,  under  circumstances  which 
led  the  jary  in  finding  that  it  was  taken  with  the 
r's  knowledge,  the  court  saying :  'The  minor  sons  of  the 
dant,  being  at  the  time  members  of  his  family,  with  the 
dant's  team,  at  three  several  times,  hauled  away  the 
tiff's  wood.  This  could  hardly  have  been  done  without 
efendant's  knowledge,  if  it  had  not  his  approbation.  It 
lis  duty  to  have  restrained  them  from  trespassing  on  his 
bor's  property.  Qid  non  prokiUt  cum  prohibere  potsit. 
And  this  maxim  may  be  applied  with  great  propriety 
aor  children  residing  with  and  under  the  control  of  their 
r.'  See,  also,  Lashbrook  v.  Patten,  l.Dewall,  816. 
Iiis  principle,  if  applicable  to  the  present  case,  is  fatal  to 
osition  assumed  by  respondent.  But  it  was  earnestly 
d  by  respondent's  coansel  that  the  evidence  showed  that 
r  H.  Qrey  had  been  emancipated  by  his  father  and  was 
fore  beyond  his  father's  control,  and  a  number  of  autbor- 
rore  cited  in  support  of  this  position.  It  is,  doubtless, 
hat  the  liability  of  the  father  for  the  bets  of  his  minor 
as  its  foundation  in  the  right  of  the  father  to  the  cus- 
ind  service  of  the  minor,  and  it  would  follow  that  when, 
■  by  bad  conduct,  by  misfortune,  or  by  contract,  .the 
I  and  duties  incident  to  the  parental  relation  had  been 
ily  abandoned  or  abrogated,  the  liability  of  the  father 
I  cease.  It  has,  however,  been  pointed  out  by  Mr. 
iler,  in  his  work  on  Domestic  Belations,  561,  that 
significance  of  the  word  emancipation  is  not  exact,'  and 
)ears  to  be  used  by  the  courts  sometimes  to  signify  the 
gift  by  a  father  to  his  son  of  the  latter's  earnings,  and 
>imes  to  signify  the  complete  severance,  so  far  as  legal 
I  and  liabilities  extend,  of  the  parental  relationship. 
of  the  oases  cited  by  respondent  involve  the  validity  of 
by  a  parent  to  his  minor  child  of  the  latter's  earnings. 
)  cases,  together. with  the  other  authorities  examined  by 
,no.l4:— 55 


:::c: 

per*- 

i:  ;o 

-.a 

;::c7 


Digitized  by 


Google 


866  VBDBBAIi   BBFOBTEB. 

tbe  master,  establish  that  a  father  may  agree  yiith  his  ehild 
to  allow  the  latter  to  receive  the  earnings  of  his  labor,  and  to 
enter  into  contraots  with  third  persons  to  receive  wages  for 
future  services,  {Cloud  v.  Hamilton,  11  Hnmph.  104;  Schoo- 
ler's Domestic  Belations,  846 ;)  that  such  agreement  may  be 
implied  from  cironmstances,  (Artnstnmg  v.  McDonald,  10 
Barb'  800 ;)  that  such  agreement  is  not  per  se  fraudulent  as 
to  creditors,  {Cha$e  t.  Elkina,  2  Yt.  290 ;)  that  the  father 
cannot  revoke  snoh  agreement  so  as  to  defeat  the  title  of  the 
child  to  wages  already  earned,  (Torrent  v.  CampbM,  74  Pa. 
St.  470;)  and  that  creditors  cannot  compel  him  to  revoke  it 
as  to  future  earnings,  (McClosky  v.*  Cyphert,  27  Pa.  St.  220.) 
Whether,  as  between  the  father  and  child,  the  former  may 
revoke  such  an  agreement,  made  withont  consideration,  as  to 
future  earnings,  is  not  definitely  settled.  See  Hall  v.  HaU, 
44  N.  H.  293;  Chase  v.  Elkins,  2  Vt.  290;  AUoU  v.  Converse, 
4  Allen,  SSO*.  and  Clark  v.  Fitek,  2  Wend.  469.  It  certainly 
is  an  open  question  in  this  state.  Compare  Kauffelt  v.  MoA- 
erweU,  21  Pa.  St.  222,  with  Torrens  v.  CampbeU,  74  Pa.  St. 
470 ;  and  see  the  opinion  of  Sharswood,  3.,  in  Titinan  v.  Tit- 
man,  64  Pa.  St.  480-5. 

"It  may  be  doubted  whether,  in  tne  present  case,  there  is 
sufficient  evidence  to  establish  an  agreement  by  respondent  to 
waive  his  right  to  all  of  his  son's  future  earnings.  Such  an 
agreement  is  not  always  to  be  implied  becaase  the  minor  is 
allowed  to  enter  int5  «  contract  iq  his  own  name.  Monagkan 
V.  The  School  District,  88  Wis.  100.  Nor  is  it  conclusively 
established  by  the  mere  acquiescence  of  the  parent  in  the  re- 
ceipt by  the  minor  of  his  present  earnings.  Clark  v.  Fitch, 
2  Wend.  459;  Schouler's  Dom.  Bel.  369.  But  concede  that 
the  present  case  falls  within  the  principle  of  the  cases.oited  by 
respondent,  and  that  there  is  an  implied  agreement  that  Elmer 
H.  Gray  shall  receive  his  earnings, — an  agreement  which 
would  prevent  respondent  from  suing  for  or  appropriating 
those  earnings  while  he  allows  hia  son  to  remain  in  Mr. 
Ladd's  employ, — ^yet  it  by  no  means  follows  that  he  had  com- 
pletely emancipated  Elmer  H.  Gray  from  all  control,  and  had 
surrendered  all  parental  authority  over  the  latter'a  person 
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ustions.  That  a  minor  may  aoqdire  and  hold  property 
)  be  is  under  his  parent's  control  is  well  settled,  and  there 
1  seem  to  be  no  reason  why  a  gift  of  his  eamin^^s,  any 
than  ^  gift  of  any  other  property,  should  operate  as  a 
tlete  severance  of  all  the  mntaal  rights  and  duties  arising 
f  the  relationship.  As  was  said  by  the  court  in  Johnson 
Uhee,  49  N.  H.  543-5,  the  right  of  the  child  to  his  earn- 
does  not  depend  upon  the  question  whether  he  has  been 
emancipated;  and  in  Everett  t.  Sherfey,  1  Iowa,  356, 
ight  of  the  father  to  the  custody  and  control  of  a  child 
f  years  of  age,  and  to  enforce  such  right  by  an  action 
ist  a  stranger  who  harbored  and  employed  the  minor 
ist  the  father's  consent,  was  sustained,  notwithstanding 
prior  to  the  time  when  the  father  asserted  his  control  he 
)ennitted  the  child  to  enter  into  contracts  of  employment, 
eeive  his  wages,  and  to  reside  away  from  home.  The 
er  is,  therefore,  of  opinion  that  notwithstanding  some 
in  the  cases  cited  by  respondent's  counsel  they  are  not 
cable  to  the  issue  here  raised.  •  »  » 
here  is  a  class  of  cases  involving  the  effect  of  emancipa- 
ipon  the  legal  settlement  of  the  minor  which  raises  a  qne»- 
more  nearly  analogous  to  the  one  in  the  present  case 
that  raised  by  the  cases  cited  on  behalf  of  respondent, 
le  recent  case  of  Lowell  v.  The  Inhabitants  of  Newport,  66 
rs,  decided  in  1876,  most  of  the  cases  on  this  subject  are 
dered  and  discussed,  and  the  conclusion  adopted  by  the 
;  is  expressed  as  follows :  '  From  these  cases,  as  well  as 
others  in  harmony  with  them,  the  principle  to  be  deducted 
at  emancipation,  such  as  will  affect  a  settlement  under 
pauper  law,  however  it  may  be  in  other  cases,  must  be 
bsolute  and  entire  surrender,  on  the  part  of  the  parent,  of 
ight  to  the  care  and  custody  of  the  child,  as  well  as  to 
amings,  with  a  renunciation  of  all  duties  arising  from 
a  position.  It  leaves  the  child,  so  far  as  the  parent  is 
emed,  free  to  act  upon  its  own  responsibility,  and  in  ac- 
Eince  with  its  own  will  and  pleasure,  with  the  same  inde* 
ienoe  as  though  it  were  21  years  of  age.  Indeed,  the 
test  that  can  be  applied  is  the  separation  and  resulting 
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freedom  &6m  parental  and  filial  ties  and  duties  wliich  the  law 
ordinarily  besto-wB  at  the  age  of  majority.'  An  examination 
of  the  nnmeroas  cases  cited  in  this  opinion  shows  that  in  no 
case  has  a  complete  emancipation  been  infen;ed  from  the 
mere  acquiescence  of  the  parent  in  the  child's  contracting  for 
and  receiving  his  own  earnings,  nor  in  any  case  where  the 
child  had  never  left  the  parental  home,  and  was  employed  in 
the  same  place  and  business  as  the  father. 

"Emanicipation  being  the  exception,  and  not  the  rale,  the 
burden  is  upon  those  who  assert  it.  Sumner  r.  Sehee,  3  Me. 
223.  The  master  has  already  reported  that  he  found  no 
evidence  of  any  intention  on  the  part  of  the  father  to  snrren- 
der  all  right  to  the  control  of  his  son,  and  the  authorities 
cited  by  the  respondent  do  not  satisfy  him  that  there  is  a 
legal  inference  of  such  emancipation  arising  from  the  cir- 
cumstances. •  *  *  The  master  is,  therefore,  of  opinion 
that  Elmer  H.  Grey  is  still  within  the  authority  and  under 
the  control  of  the  respondent.  What,  then,  was  the  respond- 
ent's duty  in  the  premises  ?  'An  order  for  an  injunction  or 
interim  restraining  order  must  be  implicitly  observed,  and 
every  diligence  must  be  exercised  to  obey  it  to  the  letter.'  Kerr 
on  Injunctions,  569. 

"It  has  been  held  that  it  is  a  violation  of  am  injunction  for 
the  defendant  to  be  present  at  the  oommision  of  the  act  en- 
joined, aiding  and  abetting,  although  not  actually  taking  part 
in  it,  (St.  John's  CoUege  v.  Carter,  8  Law  Jour.  Eq.  N.  S. 
218 ;)  or,  under  some  circumstances,  to  stand  by  and  quietly 
suffer  the  injunction  to  be  violated,  {Stimpaon  v.  Putnam,  41 
Vt.  238,  246;  Blood  v.  Martin,  21  Geo.  127;)  or  to  neglect  to 
countermand  a  writ  of  execution  after  proceedings  have  been 
enjoined,  (Woodley  v.  Bodington,  9  Simp.  214;)  or  to  do  the 
act  enjoined  as  agent  or  servant  for  another  person,  (Potter 
T.  MuUer,  1  Bond,  601 ;  Sickles  v.  Borden,  4rBlatch.  C.  C.  14;) 
or  to  work  for  wages  in  a  factory,  the  product  of  which  is  the 
prohibited  article,  (Goodyear  v.  MuUee,  8  Blatch.  0.  0.  429;) 
and  defendant  is  liable  to  attachment  for  the  acts  of  bis  serv- 
ant, although  done  without  his  knowledge,  (Bantzen  y.  iioMi* 
child,  14  W.  B.  96.) 
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e  master  is  of  the  opinion  that,  nnder  the  principles 
own  by  these  authorities,  the  respondent  could  not 
1  acquiesce  in  the  sale  of  the  prohibited  articles  by  his 
son  in  the  coarse  of  a  business  in  which  he  was  him- 
nployed  and  from  which  he  drew  his  salary;  but  that 
B  bound  to  have  exercised  his  parental  authority  to 
it  the  violation  of  the  injunction,  and  is  liable  to  attach- 
for  failure  to  do  so.  It  may  be  that  if  he  can  after- 
show  to  the  court  that  he  has  made  the  attempt  to 
3e  such  authority;  that  he  has  exhausted  every  means 
ipelling  obedience,  and  that  he  is  unable  to  prevent  the 
on  of  the  injunction,  he  may  be  relieved  from  further 
;y ;  but  up  to  this  time  he  has  mode  no  such  attempt  to 
3e  his  authority,  even  to  the  extent  of  remonstrance, 
berein,  in  the  master's  opinion,  he  has  failed  to  obey 
cree  of  the  court.  For  these  reasons  the  master  is  of 
n  that  the  attachment  should  be  issued." 
b  parties  filed  exceptions  to  this  report^— the  complain- 
pon  the  ground  that  the  testimony  showed  actual  fraud, 
be  respondents  upon  the  ground  that  the  testimony 
d  an  emancipation  of  Elmer  H.  Grey,  and  that  the  lat- 
ctions  did  not  render  his  father  liable  to  attachment. 
<ma$  J.  Orier  and  George  W,  Dyer,  for  oomp],ainant. 
n  E.  Shaw,  for  respondent. 

LER,  D.  J.  The  court  is  of  opinion  that  the  exceptions 
I  be  dismissed  and  the  master's  report  confirmed,  but 
ot  issue  the  attachment  if  the  respondent  will  obtain 
lis  son,  and  file  in  court,  an  agreement  to  refrain  from 
ter  manufacturing  or  selling  the  articles  which  infringe 
ainant's  patents. 

tsequently  such  an  agreement  was  executed  by  the  son, 
he  consent  of  the  Boston  principal,  Mr.  Ladd,  and  was 
ly  respondent.  The  court  ordered  that  respondent  pay 
aster's  fee,  the  other  costs  to  abide  the  final  result  of 
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SoHOONEB  Maroarbt  V.  Bteaueb  C.  Whitino.* 

[Dittriet  Court,  E.  D.  Pennsylvania.    September  29, 1880.) 

I.  ADMrBAivTY— Collision— LiABrLiTT  of  Steamer— Failure  to  Watch 
MoTBMSNTB  OF  SailiKO  Vebsbl.- A  Steamer  hdi  liable  for  collision 
with  a  schooner  caused  bf  the  failiwe  at  those  in  change  of  the  steamer 
to  keep  a  watch  on  the  movements  of  the  schooner. 

%.  Samb— Failure  of  SAiuiia  Vessel  t*  Exhibit  LianTED  Torch- 
When  iMMATEniAL— Act  of  ObNORESs.— The  faflare  to  exhibit  a 
lighted  torch  to  a  steamer,  as  provided  for  by  section  4234  of  the  Keriaed 
Statutes,  does  not  render  the  sailing  Teasel  Uable  to  damages  for  a 
collision,  unless  such  failure  tended  to  ptoduce  ttie  accident. 

8.  Same — Object  and  Effect  of  Statctort  PBcnsioK. — The  object  in 
requiring  the  torch  is  to  notify  approaching  vessels  that  another  is  in 
front.  If  this  knowledge  is  furnished  in  any  other  wa^,  the  ofiSce  of 
the  torch  is  performed  and  its  exhibition  is  immaterial. 

In  Admiralty. 

Libel  by  the  master  of  the  schooner  Margaret  against  the 
steamer  C.  Whiting,  to  recover  damages  for  loss  by  oollision. 
The  facts  were  as  follows:  Between  4  and  5  o'clock  on  the 
morning  of  November  2, 1877,  the  schooner  was  beating  down 
the  Delaware  river  against  the  wind  and  with  the  flood  tide 
just  making.  The  wind  was  blowing  a  whole-sail  breeze, 
there  was  a  drizzling  rain,  and  it  was  commencing  to  storm. 
In  tacking  from  side  to  side  she  had  reached  mid  channel  on 
her  port  tack,  sailing  close  hauled,  when  she  was  run  into  on: 
her  port  side  and  sunk  by  the  steamer,  which  was  coming  up 
the  river  at  the  rate  of  about  six  knots  per  hour.  The 
steamer  was  not  observed  from  the  schooner  until  within 
about  15  or  20  yards.  The  schooner  had  proper  lights,  but 
did  not-  exhibit  a  lighted  torch  as  required  by  section  4234 
of  the  Bevised  Statutes,  and  had  no  such  torch  on  board. 
The  lookout  on  board  of  the  steamer  first  discovered  and 
reported  the  green  light  of  the  schooner  off  the  steamer's 
starboard  bow.  According  to  the  testimony  of  one  of  re> 
spondent's  witnesses  the  schooner  was  then  about  a  mile  dis- 
tant.    The  other  witnesses  could  not  fix  the  distance.     Upon 

•Prepared  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  bar. 
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obserring  the  green  light  the  trheel  of  the  steamer  \ras  put  to 
starboard.  Shortly  afterwards  the  red  light  of  the  Bohooner 
was  seen,  and  then  immediately  both  of  her  lights  oame  into 
view  a  short  distance  off — ^too  late  to  avoid  a  oollision.  It  did 
not  clearly  appear  from  the  respondent's  testimony  that  be- 
tween the  time  the  green  light  was  first  seen  and  the  time  the 
red  light  came  into  view  the  schooner's  movements  were 
observed  by  or  known  to  those  on  board  of  the  steamer.  On 
May  3,  1878,  the  cause  was  argned  before  the  late  Judge 
Cadwalader,  who  decided  that  each  vessel  was  in  fault,  and 
that  the  damages  should  be  borne  equally.  The  schooner 
was  held  to  be  in  fault  for  the  sole  reason  that'  she  had  not 
exhibited  a  lighted  torch.  See  report  of  the  case,  9  Weekly 
Notes,  804.  On  June  7,  1878,  the  same  judge  granted  a 
motion  for  a  reargument,  under  which  respondent  called  and 
examined  several  experts,  who  testified  substantially  that  if 
the  sohooner's  lights  were  seen  from  the  steamer  the  exhi- 
bition of  a  lighted  torch  would  not  have  aided  the  steamer  in 
avoiding  the  collision.  On  September  24, 1880,  the  cause 
was  reargued  before  Judge  Butler. 

J.  Warren  Coulston,  tot  libellant.  Theodore  M.  Etting, 
Benry  R.  Edmunde,  and  Morton  P.  Henry,  for  respondent. 

£uTi.EB,  D.  J.  This  case  was  heard  in  May,  1878,  by 
Judge  Cadwalader,  who  then  deaded  that  each  vessel  was  in 
fault,  that  the  damages  be  equally  divided,  and  the  libellant 
recover. fall  costs.  In  June  following  a  reargument  was  or- 
dered, on  the  application  of  libellant,  who  subsequently  took 
fnrtber  testimony  toaohing  the  allegation  of  fault  in  his  ves- 
sel. Excepting  this  testimony,  the  case  is  before  me  as  it 
was  presented  on  the  former  hearing.  The  question  of  fault 
in  the  respondent  should  not,  I  think,  be  regarded  as  open. 
No  new  light  has  been  shed  upon  it,  and  the  action  of  the 
conrt  in  opening  the  case  had  no  reference  to  it.  The  appli- 
cation of  the  libellant  was  based  on  the  finding  against  him — 
that  the  schooner  was  in  fault ;  the  affidavit  shows  this,  and 
the  additional  testimony  taken  relates  exclusively  to  this 
point.  It  is  proper  to  say,  however,  that  after  a  careful 
examination  of  the  facts  I  concur  fully  in  the  former  judg- 
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ment  respecting  the  oharge  of  negligence  in  the  respiondent. 
It  was  hifl  duty  to  keep  out  of  the  achooner's  way.  He  saw 
her  light  a  mile  off ;  he  knew  the  direction  of  the  wind,  the 
width  and  character  of  the  channel,  the  course  the  schooner 
must  necessarily  pursue, — backing  from  side  to  side, — and 
with  this  faiowledge  he  could,  and  with  the  exercise  of  proper 
vigilance  would,  have  kept  out  of  her  way.  When  her  green 
light  was  first  observed  he  knew  her  course  was  eastward, 
and  that  it  must  sopn  be  reversed.  If,  instead  of  heading 
westward  at  this  time,  as  he  did,  he  had  turned  eastward,  it 
is  quite  probable  the  collision  would  have  been  avoided.  But, 
whether  it  would  or  not,  the  conclusion  thai  he  was  grossly 
remiss  in  not  observing  the  schooner's  movements  from  the 
time  she  came  in  view,  and  that  the  collision  might  have  been 
avoided  but  for  this,  is  irresistible. 

Was  the  schooner  also  in  fault  ?  Bbo  failed  to  exhibit  a 
lighted  torch,  as  provided  for  by  section  4234  of  the  Bevised 
Statutes.  If  this  tended  to  produce  the  accident  she  too  wfts 
in  fault,  otherwise  she  was  not.  The  object  in  requiring  the 
torch,  and  the  only  effect  of  exhibiting  it,  is  to  notify  approach- 
ing vessels  that  another  is  in  front.  If  tiiis  knowledge  is 
furnished  in  any  other  way  the  office  of  the  torch  is  performed, 
and  its  exhibition  is  immaterial.  Here  the  respondent  was 
furnished  with  the  knowledge.  He  saw  the  green  light  of  the 
schooner  in  ample  time  to  enable  him  to  keep  off.  The  exhi- 
bition of  the  torch  could  not,  therefore,  have  served  any  useful 
purpose.  It  would  not  have  enabled  the  respondent  to  deter- 
mine the  schooner's  course,  but,  by  observing  the  green  light, 
might  possibly  have  left  him  in  doubt  on  this  important  sub- 
ject. The  schooner  cannot,  therefore,  be  regarded  as  in  fault. 
This  view  has  the  support  of  all  the  expert  testimony  taken, 
and  also  of  the  assessors,  whose  answers  will  be  filed  here- 
with. A  decree  will  therefore  be  entered  against  the  respond- 
ent for  the  damages  sustained,  with  costs. 
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-,  1880.) 


r— LiABii.nT. — h.  pilot  Is  responsible  to  the  owner  of  »  ▼essel  for 
ligenceor  default  in  the  performance  of  his  duty. 

1 — Dury.— When  a  pilot  takes  charge  of  a  vessel  at  sea,  to  bring 
into  port,  his  dutj  is  to  stay  by  her,  unless  discliarjged,  till  she 
;bes  her  destination  or  some  place  of  safety. 

; — DiscHARGB. — A  discharge,  however,  will  not  avail  him,  when  the 
e  has  been  procured  by  an  untrue  statement,  though  with  no 
ngful  intent,  in  respect  to  a  matter  touching  the  safety  of  the  ship, 
vhich  the  master  had  a  right  to  rely. 

H^URiSDiCTioN.— When  damage  results  from  tnich  omis^on  of 
f,  the  pilot  is  guilty  of  a  marine  tort,  and  is  subject  for  the  same  to 
jurisdiction  of  a  court  of  admiralty. 

Mynder$e,  for  libellant. 
1.  Black,  for  respondeat. 

iTB,  D.  J.  This  is  a  libel  brought  by  the  master  ot 
strian  bark  Jennj  against  the  respondent,  a  licensed 
to  recover  damages  sustained  by  the  vessel  from  ice 
ying  at  anchor  in  the  Hudson  river,  oflf  Thirty-fourth 
on  the  night  of  February  14,  1879.  The  proofs  show 
I  that  day  the  respondent  boarded  the  bark  at  sea,  as 
IS  approaching  this  port,  and  offered  his  services  as 
that  her  destination,  as  then  communicated  to  him, 
te  Atlantic  basin,  Brooklyn;  that  at  the  quarantine 
,  Staten  Island,  a  message  from  her  consignees  in  the 
anged  her  destination  to  a  berth  on  the  north  side  of 
sr,  at  the  foot  of  Thirty-Fourth  street.  North  river; 
le  was  in  tow  of  a  tug  engaged  by  the  master  before 
ot  boarded  her ;  that  when  the  destination  was  changed, 
vices  of  the  tug  were  secured  to  take  her  to  her  new 
ition ;  that  the  respondent  informed  the  master,  when 
)  told  of  her  new  destination,  that,  as  the  tide  would  be 
ir  arrival  at  the  foot  of  Thirty-fourth  street,  she  prob- 
>uld  not  go  into  her  berth  until  the  next  day.  They  pro- 
l  to  the  foot  of  Thirty-fourth  street.  They  found  a  good 
f  ice  along  the  docks  on  the  New  York  side  of  the  river, 
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and  extending  out  for  some  distance,  which  was  kept  close  tc 
the  shore  by  a  strong  westerly  wind.  They  arrived  then 
after  sundown,  when  it  was  already  dusk,  and  the  slip  was 
full  of  ioe,  which  extended  out  into  the  river  200  feet  oi 
more.  It  was  drift  ioe ;  not  in  large  masses,  bat  it  would 
have  required  considerable  time  to  have  got  her  into  the  slip 
as  things  were.  The  tide  was  more  than  half  ebb.  The  libel 
charges  that  she  could  have  been  safely  put  in  her  slip  when 
she  arrived,  and  that  the  respondent  deceived  the  master  ae 
to  the  depth  of  the  water  there,  and  fraudulently  misrepre- 
sented that  there  was  not  sufficient  depth  of  water  for  her  to 
go  in  safely.  As  to  this  charge  of  deceit  and  fraud,  it  is  not 
borne  out  by  the  evidence.  I  think  the  proof  is  that  the  re- 
spondent in  good  faith  concluded  that  it  was  not  safe  to 
attempt  to  put  her  into  the  slip  as  the  tide  then  was,  and 
that  he  is  not  chargeable  with  any  fault  in  not  trying  to  dc 
80.  And  it  appears  that  he  could  not  do  it  without  the  help 
of  the  tag,  and  the  master  of  the  tag  seems  to  have  been 
unwilling  to  attempt  it.  Then  followed  some  conference  be- 
tween the  respondent  and  the  master  as  to  what  should  he 
done.  The  master  seems  to  have  proposed  to  be  anchored 
in  the  river,  off  Thirty-fourth  street.  He  asked  the  pilot  ii 
it  was  a  safe  place  to  anchor.  The  respondent  answered 
that  it  was;  and  he  brought  the  bark  to  an  anchor  near  the 
middle  of  the  river.  The  master  then  signed  the  pilot's  card 
or  bill,  which  indicated  that  he  had  finished  his  service,  and 
dismissed  the  tag.  The  respondent  left  with  the  tug.  TMe 
was  about  half-past  seven  in  the  evening.  Daring  the  nighl 
the  westerly  wind  died  out,  and  the  ioe,  coming  down  witl 
the  next  ebb  tide  in  great  masses,  surrounded  the  vessel  and 
cut  and  injured  her  planks  on  and  near  the  bow,  so  that  the^ 
were  nearly  cut  through.  She  was  in  great  peril  of  bein( 
sunk,  and,  in  the  morning,  put  her  flag  at  half-mast,  to  cal 
assistance.  By  the  aid  of  three  tugs  she  was  finally  put  inb 
her  berth  on  the  north  side  of  the  Tlurty-foartb-etreet  pier 
The  charge  chiefly  relied  on  by  the  libellant  is  that  thi 
vessel  was  left  in  this  way  at  anchor  in  an  unsafe  place 
without  the  respondeat  informing  thd  master  of  the  dange 
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tiioh  he  was  exposed  by  the  ice.  The  answer  is  that  the 
mdent  perfonned  his  whole  daty  to  the  vessel  in  anchor- 
ler  where  he  did ;  that  it  was  a  safe  and  proper  place  to 
I  her  at  anchor;  and  that  he  thought  it  to  be  so  when  he 
led  the  master  to  have  her  anchored  there.      ..^ 

is  clear  that  pilots  are  responsible  to  the  owners  of  a 
)1  for  their  negligence  or  default  in  the  performance  of 

duty.  1  Parsons  Bh.  &  Adm.  118, 119,  and  oases  cited. 
laws  of  Oleron  contain  the  following  articles:     "23.  If  a 

undertakes  the  conduct  of  a  vessel  to  bring  her  to  St. 
),  or  any  other  port,  and  fail  of  his  duty  therein,  so  as 

iressel  miscarry  by  reason  of  his  ignorance  in  what  he  II 3C 

rtook,  and  the  merchant  sustain  damage  thereby,  he  '^^sZ 

be  obliged  to  make  full  satisfaction  for  the  same  if  he  .  '  ,^ 

wherewithal ;  and  if  not,  lose  his  head. "     "24.  And  if  "IC?" 

master,  or  any  one  of  his  mariners,  or  any  one  of  the  ^JQ* 

hants,  out  off  his  head,  they  shall  not  be  bound  to  C!I7 

er  for  it;  but,  before  they  do  it,  they  must  be  sure  he 

not  wherewith  to  make  satisfaction."     1  Laws  of  the  ^J        ^f^ 

.  83.  Chancellor  Kent  says,  (3  Kent  Com.  176,  12th 
)  "The  pilot,  while  on  board,  has  the  exclusive  control  of 
ihip.     He  is  considered  as  master  pro  hoc  vice;  and  if  ^V|         i';0 

Loss  or  injury  be  sustained  in  the  navigation  of  the  ves-  II.  C7 

irhile  under  the  charge  of  the  pilot,  be  is  answerable  as  '.I'iS* 

tly  as  if  he  were  a  common  carrier,  for  his  default,  neg-  •'    >• 

ice,  or  unskilfulness;  and  the  owner  would  also  be  re- 
sifole  to  the  party  injured  for  the  act  of  the  pilot,  as 
g  the  act  of  his  agent." 

[though  the  taking  of  the  pilot  is  compulsory,  and  he 
rsedes  the  master  in  the  navigation,  yet  the  vessel  is 
e  for  his  negligence.  The  China,  7  Wall.  58.  In  the 
last  cited  the  court  say,  (p.  67 :)    "The  services  of  the 

are  as  much  for  the  benefit  of  the  vessel  and  cargo  as 
e  of  the  captain  and  crew.  His  compensation  comes 
I  the  same  source  as  theirs.  Like  them  he  serves  the 
3r,  and  is  paid  by  the  owner.  If  there  be  any  default  on 
part,  the  owner  has  the  same  remedies  against  him  as 
nst  other  delinquents  on  board.     The  difference  between 
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his  relations  aud  those  of  the  master  is  one  xather  of  form 
than  of  substance." 

It  has  been  held,  though  with  considerable  hesitation,  in 
England,  th^t  the  admiralty  has  no  jurisdiction  of  a  suit  in 
personam  against  a  pilot  for  damages  from  a  collision  caused 
by  his  unskilf  ulness,  the  suit  being  by  the  owner  of  the  vessel 
injured,  not  the  one  which  ho  had  charge  of-  The  Alexandria, 
L.  R.  3  Ad.  &  Ec.  674, 682.  The  court  followed  the  decision.in 
The  Urania,  10  W.  B.  97,  which  appears  to  have  proceeded 
partly  on  the  ground  that  the  pilot,  having  given  a  bond  with 
a  penalty,  was  liable  only  upon  the  bond,  and  partly  on  the 
terms  of  the  English  statutes  conferring  jnriBdiction  on  the 
court.  The  New  York  pilots  are  required  to  give  a  bond  for 
the  faithful  performance  of  their  duty,  but  it  is  not  for  the 
benefit  of  those  who  may  suffer  from  their  negligence  or  want 
of  skill,  but  for  the  purpose  of  providing  rewards  and  the 
relief  of  vessels  in  distress.  N.  T.  Pilotage  Act,  §§11  and 
22.  It  cannot  be  deemed,  therefore,  to  have  been  intended 
to  affect  the  remedies  of 'others  against  them.  In  Hobart  v. 
Drogan,  10  Pet.  108,  it  was  held  that  the  courts  of  admiralty 
had  jurisdiction  of  suits  by  pilots  for  their  fees,  although  they 
are  appointed  under  state  laws,  and  their  compensation  is 
fixed  by  the  same  laws,  on  the  ground  that  the  contract  and 
the  service  were  wholly  maritime.  It  seems,  also,  that  the 
present  suit  is  for  a  marine  tort — an  act  of  negligence  or 
omission  of  duty  in  violation  of  a  maritime  contract,  from 
which  resulted  damage.  The  court  has  jurisdiction.  The 
wrong  done,  if  any,  and  the  damage  suffered,  were  wholly  on 
the  water. 

On  the  merits  the  libellant  is  entitled  to  a  decree.  The 
very  reason  for  having  pilots  at  all  is  that  they  know  the 
peculiar  perils  of  the  port,  which  are  presumed  to  be  unknown 
to  the  masters  of  vessels,  and  especially  of  foreign  vessels. 
Without  a  pilot  to  protect  the  vessel  against  these  dangers 
she  is  unseaworthy.  When,  therefore,  a  pilot  takes  charge 
of  a  vessel  at  sea,  to  bring  her  into  port,  his  duty  is  to  stay 
by  her,  unless  discharged,  till  she  reaches  her  destination  or 
some  place  of  safety.    This  duty  is  recognized  by  the  re- 
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lent,  who  answers  that  be  left  the  vdBfiel  in  a  place  of 
Y,  and  that  he  was  discharged  by  the  master.  But  if 
discharge  was  procured  by  an  untrue  statement,  though 
no  wrongful  intent  on  the  part  of  the  pilot,  in  respect  to 
btter  touching  the  safety  of  the  8hip»  as  to  which  the 
ar  had  a  right  to  rely  on,  and  did  rely  on,  his  advice  and 
sentatione,  then  the  discharge  cannot  avail  him.  In  the 
nt  case  the  danger  to  which  the  vessel  was  exposed  in 
nchorage  was  obvious  and  well  known  to  the  pilot.  Ice 
usiderable  thickness,  and  in  quantities  large  enough  to 
tmage  to  vessels  at  anchor,  was  afloat  in  the  river,  and 
kept  locked  upon  the  New  York  shore  by  a  high  westerly 
,  and  other  large  masses  of  heavy  river  ice  were  liable  to 
slodged  and  brought  down  with  the  tide.  The  continued 
ity  of  the  vessel  during  the  night  depended  on  this  wind 
auing,  and  on  this  alone.  Nothing  could  be  more  un- 
in  of  continoance.  This  peril,  though  known  to  the 
is  presumed  to  be  unknow|i  to  the  master,  and  the  con- 
is  not  shown.  When,  therefore,  the  master  asked  if 
nchorage  was  safe,  it  was  the  duty  of  the  pilot  to  idform 
}f  this  possible  and  not  improbable  peril.  If  he  had 
so,  and  the  master  had  seen  fit  to  take  the  risk  and  dis- 
the  pilot,  the  pilot's  duty  would  have  been  fully  per- 
)d.  I  think  the  pilot  had  no  wrongful  intent,  as  charged 
e  libel,  but  he  allowed  the  master  to  take  risks  from 
}rage  in  this  place  upon  his  assurances  of  its  safety,  of 
1  the  master  was  entitled  to  be  informed  by  him.  This 
legligence.  Probably  the  pilot  thought  there  was  little 
se  of  the  wind  changing  in  the  course  of  the  night;  or, 
did,  that  so  heavy  a  flow  of  ice  would  come  down  the 
with  the  next  ebb  tide.  But  the  relation  of  the  parties 
luch  as  to  call  f9r  a  full  statement  of  the  danger,  such 
was,  before  leaving  the  vessel  or  accepting  his  discharge, 
ially  as  he  was  directly  interrogated  on  the  point  by  the 
sr.  The  damage  that -resulted  was,  I  think,  an  injury 
king  from  this  negligence  of  the  pilot  with  sufficient 
tness  to  be  attributed  to  it  as  a  cause.  If  the  master 
been  informed  of  the  peril  he  could  have  required  the 
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pilot  io  stay  by  till  he  conld  be  brought  into  the  slip  and  Mb 
voyage  was  ended,  or  be  could  have  retained  the  services  of 
the  tug  io  aid  him  to  remove  his  vessel  if  the  wind  changed, 
or  be  could  have  sought  some  more  safe  place  at  a  different 
anchorage,  or  at  a  pier  on  the  west  side  of  the  river.  As  it 
was,  he  was  induced  to  let  the  pilot  and  the  tug  both  go,  and, 
practically,  was  deprived  of  all  means  of  relief  and  escape 
from  the  danger  till  the  next  day. 

It  baa  been  attempted  to  show  that  there  was  no  safer 
place  to  which  the  vessel  could  have  been  taken  during  the 
night.  I  think  the  point  is  not  sastained  by  the  evidence, 
nor  does  it  seem  to  be  set  np  in  the  answer.  But  the  pres- 
ence of  the  pilot  himself  would  have  afforded  some  protec- 
tion, and  it  is  not  shown  that  if  he  had  given  notice  of  the 
danger  the  vessel  conld  not  have  escaped  the  damage  which 
it  has  suffered.  It  was  incumbent  on  the  respondent  to 
show  that  she  could  not.  This  he  has  not  done.  Fortunately 
the  injury  is  very  slight ;  it  flight  well  have  been  the  sinking 
of  the  vessel  and  the  loss  of  the  cargo. 

Decree  for  libellant,  with  costs,  and  reference  to  compute 
damages. 


HaCkVBLASD   V.  ThU  BTEiLM-PaOPELLEB   I>]ELAW&.Ba. 


{DMriet  Oourt,  8.  D.  Nev  York, 


-,  1880.) 


I.  Coiii.iBioN— Cahal— Gkees  Lioht.— The  rulee  of  the  Delaware  &Kari- 
tan  Canal  require  canal-boats  in  motion  to  carry  a  small  green  light 
over  the  stem.  Heid,  that  a  globe  lantern,  with  a  piece  of  green  glass 
inserted  on  the  outside  between  the  gloss  of  the  lantern  and  the 
wire  fender,  of  an  oval  shape,  about  four  and  a  half  inches  long  up 
and  down,  and  three  and  a  half  inches  wide  in  the  center,  and  so 
UTAnged,  with  reference  to  the  flame,  that  the  green  rays  extended  40 
degrees  on  each  Side  of  the  line  on  which  the  boat  was-moring,  waa  a 
small  green  light  within  the  rule. 

Thoa.  M.  Wheeler,  for  libellani; 
S.  B.  Ramom,  for  claimant. 

Choate,  D.  J.     This  is  a  suit  to  recover  damages  sustained 
by  the  canal-boat  S.  Craig  in  a  collision  with  the  steam-pro- 
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Delawaze,  on  the  Delaware  and  'Baritan  canal,  near 
(ton  look,  on  the  night  of  the  seventeenth  of  April,  1879. 
anal-boat  sighted  the  steamer,  which  was  approaching 
1  the  opposite  direction,  and  drew  in  close  to  the  tow- 
side  of  the  canal,  as  the  usages  of  the  canal  required ; 
le  steamer  strudc  her  on  the  bow,  within  a  foot  of  the 
having  also  drawn  in  close  to  the  tow-path  side,  in 
to  paas  between  &e  canal-'boat  and  that  side  of  the 
.  The  excuse  made  by  the  steamer  is  that  the  canal- 
lid  not  have  above  her  stem  a  green  light,  as  the  rules 
sages  of  the  canal  require  of  a  boat  in  motion,  and  that 
tA  a  white  light>  which  misled  the  steamer,  and  led  her 
to  believe  that  the  oanal-boat  was  laid  up  against  the 
ite  side  of  the  canal. 

)  testimony  is  that  the  night  was  veay  dark  and  stormy ; 
;,  in  fact,  the  canal-boat  had  carried  a  white  light,  there 
;  be  ground  for  this  defence,  since  it  was  so  dark  that 
ig  could  be  seen  at  any  considerable  distance  except 
.  On  the  part  of  the  canal-boat  the  testimony  tends  to 
that  she  carried  a  globe  lantern,  with  a  piece  of  green 
inserted  on  the  outside  between  the  glass  of  the  lantern 
be  wire  fender,  of  an  oval  shape,  about  four  and  a  half 
9  long,  up  and  down,  and  three  and  a  half  inches  wide 
I  center,  and  so  arranged,  with  reference  to  the  flame, 
khe  green  rays  extended  40  degrees  on  each  side  of  the 
m  which  the  boat  was  moving.  The  theory  of  the  de- 
is  either  that  before  the  collision  this  green  glass  got 
teed  by  the  wind,  or  the  lantern  was  so  swayed  by  the 
that  the  light  cast  forward  as  the  steamer  approached 
n  fact  a  white  light,  or  that  the  illumination  of  those 
of  the  lantern  outside  of  the  green  glass  was  such  as,  at 
;ance,  to  give  the  light  the  effect  of  a  white  light,  even 
person  within  the  range  of  the  green  rays.  Upon  all 
points,  however,  the  preponderance  of  evidence  is  with 
beUant.  It  is  very  satisfactorily  shown  that  the  green 
was  in  place ;  that  the  lantern  was  so  hung  against  the 
on's-post  that  it  could  not  turn  with  the  wind ;  that,  in 
it  threw  a  distinct  and  bright  green  light  forward  upon 
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that  part  of  the  canal  on  vhioh  the  steamer  vaa  approaching. 
The  canal  is  not  straight  at  the  place  of  the  collision,  bat 
there  is  no  snch  bend  in  it  as  to  warrant  the  conclusion  that 
the  steamer  was  outside  of  the  field  of  green  rays.  Experi- 
ments  with  the  lantern,  which  was  produced  in  court,  have 
satisfied  me  that  the  green  rays  are  tiot  obscured  by  the 
illumination  of  the  other  parts  of  the  lantern,  as  claimed  for 
the  defence.  The  only  rational  explanation  of  the  collision 
is  that  the  pilot  of  the  steamer,  either  from  defeetire  vision 
or  inattention,  mistook  the  light  for  a  white  light,  and  con- 
cluded that  this  was  one  of  a  line  of  boats,  of  which  there 
were  several  along  that  part  of  the  canal,  showing  white 
lights  and  drawn  np  against  the  berme  bank.  This  mistake 
as  to  her  position,  if  he  mistook  the  color  of  the  light,  was 
quite  possible  on  account  of  the  bend  in  the  canal.  That  he 
was  inattentive  to  the  color  of  the  light  appears,  I  think,  from 
his  own  testimony;  for,  whatever  may  be  the  effect  of  this 
kind  of  a  green  light  at  a  distance,  he  never  discovered  that 
it  was  a  green  light  when  close  in  front  of  it,  where  it  was 
most  unmistakably  green.  And  the  testimony  of  the  man 
with  him  in  the  pilot  house  also  shows  that  he  took  no  care- 
ful observation  of  the  light. 

The  attempt  to  prove  by  the  pilot  of  a  steamer  that  passed 
the  canal-boat  before  the  collision  that  the  light  was  not 
green  failed.  It  is  not  at  all  clear  that  the  boat  the  pilot  of 
this  other  steamer  saw  was  the  S.  Graig ;  and  if  it  was  this 
boat,  the  evidence  tending  to  show  that  her  light  was  green 
is  too  strong  to  be  overcome  by  his  testimony.  The  rules  of 
the  canal  require  canal-boats  in  motion  to  carry  a  small 
green  light  over  the  stem.  The  light  carried  by  the  S.  Graig 
was  a  small  green  light,  within  the  rule.  No  question  is 
raised  as  to  the  jurisdiction  of  the  court. 

Decree  for.  libellant,  with  costs,  and  reference  to  compute 
damages. 
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[OH  Mutual  Life  Iks.  Co.  v.  Hasten  and  others. 


l_Cireu.it  Court,  D.  Indiana, 


-,  1880.) 


rcT— iMPLiBD  AcTHOHiTT— IJvroENcB.— The  implication  ongbt  to 
Jear  where  a  party  relies  upon  an  implied  authority  from  his  i>rin- 
\l  to  sell  real  property. 

Bsioss — EvTOBNCB. — Admissions  are  not  only  competent,  but  may 
trol  the  conclusion,  where  there  is  a  conflict  in  the  evidence,  and 
r  concern  the  subject-matter  about  which  that  conflict  arises. 

tcT — Pubbttmbd  AuTHORiry  —  Bona  Fidb  PtmcHAsBR. — When 
[>erty  has  been  purchased  of  an  agent  in  good  faith,  and  the  money 
I,  under  the  supposition  that  the' agent  was  duly  authorized  to  make 
sale,  a  court  of  equity  will  protect  the  purchaser,  if  it  can  do  so 
sistently  with  principles  of  law. 

pool,  Newcomh  dk  Ketcham,  for  plaintiff. 
Urn,  Lamb  d  Shepherd,  for  defendants. 
uuoHD,  C.  J.     It  is  difficult  for  the  court  to  determine 
:  aU  controversy  \srhat  are  the  facts  in  this  case,  as 
bave  been  committed  on  both  sides, 
facts  are  that  James  Buchanan,  a  lawyer  of  Indianap- 
icame  the,  agent  ,of  the  plaintiff,  a  corporation  created 
the  laws  of.  Maine,  bat  doing  business  in  Boston,  Mas- . 
otts,  for  the  purpose  of  loaning  money  and  taking 
y  for  these  loans.     A  large  amount  of  business  was 
:ted  by  him.     He-  says  about  $300,000  were  loaned,  ' 
[eh  security  was  taken. 

ing  the  loans  was  the  one  which  has  given  rise  to  the 
rersy  in  this  case.  The  arrangement  made  at  the  time 
lohanau  became  the  agent  of  the  plaintiff,  was,  accord- 
bis  own  statement,  that  he  was  to  receive  his  compen- 
out  of  the  commissions  the  borrowers  might  be  willing, 
him  for  obtaining  the  loans;  and,  in  case  of  foreclosure 
;al  proceedings,  he  was  to  have  such  oprnpensation  or 
I,  by  the  terms  of  the  contracts  which  he  made  with 
rrowers,  they  were  to  pay. 

act  of  land  was  sold  under  {preolosure  proceedings,  and 
ficate  of  purchase  ^as  taken  by  Mr.  Buchanan  and 
litted  to  the  company.  It  «e0ms  that  at  the  time  the 
1045—56.  ■.-.    ,■      ,.   ,-,  .:>..•  .     .: 
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sale  took  place  there  had  been  arrangements  made  between 
Mr.  Bnobanan  and  the  Jackson  Goal  &  Mining  Company,'  by 
'which  the  latter  was  to  become  ultimately  the  poichaser 
'  of  the  property.  It  was  bid  off  and  the  certificate  taken  in 
the  name  of  the  plaintiff.  At  the  time  thi6  arrangement  was 
made  between  Mr.  Bachanan  and  the  coal  company  he 
claimed  a  considerable  balance  due  him  for  fees.  There  had 
been  a  controversy  previous  to  this,  and  on  its  being  insisted 
by  the  plaintiff  that  the  money  which  had  been  received  by 
him  shoald  be  paid  over  to  the  plaintiff,  and  that  the  matter 
of  fees  shoald  be  adjusted  afterwards,  Mr.  Buchanan  did  pay 
over  the  sum  of  $1,700. 

Now  the  fault,  and  I  think  it  quit  a  serious  one,  committed 
by  Mr.  Buchanan  was,  that  when  he  made  the  agreement 
with  the  coal  company,  and  received  the  money  which  the 
company  agreed  to  pay  as  the  price  of  the  land,  he  gave  no 
information  of  the  fact  to  his  principal.  He  not  only  did  not 
at  that  time  say  that  he  had  made  the  sale,  but  be  said  noth- 
ing whatever  about  the  receipt  of  the  money,  although  he  had 
received  so  large  a  sum  as  $8,000. 

He  says  that  he  claimed  the  right  to  hold  it  for  fees  that 
were  due  him.  Suppose  that  to  be  so,  still,  it  was  unques- 
tionably his  duty  to  give  information  at  once  to  his  client  of 
the  contract  which  he  had  made  with  the  coal  company,  and 
of  the  receipt  of  the  money.  If  that  had  been  done  I  think 
there  would  have  been  no  controversy  such  as  the  court  is 
now  called  upon  to  determine. 

It  is  also  to  be  said,  I  think,  that  there  was  a  fault  com- 
mitted by  the  plaintiff  in  not  giving  more  specific  instructions 
to  Mr.  Bachanan  in  relation  to  the  property  which  might  be, 
and  was,  taken  for  the  debts  which  were  due  to  the  insaranoe 
company.  If  these  instructions  had  been  more  specific,  and 
if  so  much  had  not  been  left  in  doubt,  this  controversy  would 
never  have  eprung  up. 

It  is  true,  as  a  legal  proposition,  that  whOe  Mr.  Buchanan, 
in  foreclosing  the  mortgage,  had  the  right  to  receive  the  money, 
if  it  had  been  paid,  or  if  the  land  had  been  redeemed  by  Mr. 
Maflten  from  the  sale,  {stfll  he  had  no.  right,  without  special 
instructions  which  amounted  to  authority,  to  dispose  of  the 
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sate  of  parchase,  -which  was  taken  in  the  name  of  the 

Dce  company.     Certainly  he  had  no  snch  right  unless 

I  expressly,  or  by  necessary  implication,  anthorized  to 

the  contract  which  he  did  with  the  coal  company.     He 

d  that  he  had  that  right,  and  upon  that  ia  founded  one 

exceptions  to  the  report  of  the  master.     It  would  not 

rect  to  say,  under  the  proof  in  this  case,  that  he  bad 

stions  authorizing  him  to  sell  the  property  or  to  di  jpose 

oertifloate  of  purchase,     "^he  implication  ought  to  be 

yhere  a  party  relies  upon  an  implied  authority  from 

ncipal  to  sell  real  property.     I  do  not  think  that  is  the  _  _ 

:  this  case.    The  certificate  of  purchase,  having  been  •  :'.IZZ 

litted  to  the  insurance  company,  was  returned  by  the 

ny  to  its  principal  agetit  at  Chicago,  as  it  is  claimed, 

deed,  and  by  the  agent  at  Chicago  was  Bent  to  Mr.  >C 

nan  here,  as  it  is  to  be  presumed,  for  the  same  purpose.  ^^ 

returned  here,  Mr.  Buchanan  indorsed  the  certificate 

)  the  coal  company,'  and  when  the  controversy  arose 

n  the  coal  company  and  the  insurance  company,  a 

hs  filed  for  the  purpose  of  determining  to  whom  the 

ance  should  be  made  by  the  officer  Who  sold  the  prop- 

ider  the  decree  of  foreclosure.  ^^         I'  '^■^ 

r  all  this  had  taken  place,  Mr.  Sharpe,  who,  it  seems  -^Z 

be  controverted,  was  a  duly  anthorized  agent  of  the        .  ''"C? 

ace  company,  came  to  Indianapolis  and  had  an  inter-  •'-c^ 

ith  Mr.  Buchanan,  and,  as  Mr.  Sharps  insists,  he  for 

at  time  learned  what  had  taken  place  viz. :   that  the 

ty  had  been  sold  to  the  coal  company;  that  the  eertifi- 

!  purchase  had  been  indorsed  by  Mr.  Buchanan  to  that 

ny,  and  the  full  amount  of  the  purchase  money  had 

•aid  to  him. 

case  must  turn  on  this  point:  whether  or  not,  after 
larpe  knew  that  Mr.  Buchanan  had  received  the  money, 

anything  which  ratified  the  act  of  Mr.  Buchanan  in 
:  the  property  as  the  agent  of  the  insurance  company, 
lay  be  said  that  the  coal  company  did  not  act  with  as 
prudence  as  a  cautious  man  would  have  acted  in  the 
ise  of  real  property.  For  example :  The  arrangements 
ill  made  and  the  money  paid  before  the  certificate  was 
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indoreed.  When  tlie  last  payment  was  made  the  certificate 
was  assigned  by  'Hr.  Buchanan.  No  doubt  seems  to  have 
been  entertained  by  the  coal  company  that  Mr.  Buchanan 
was  duly  authorized  to  transfer  the  certificate,  and  perhapc 
it  was  not  unreasonable  that  this  conclusion  should  be  reached 
Mr.  Buchanan  has  insisted,  certainly  from  the  beginning  oi 
this  litigation,  that  he  had  due  authority. 

Mr.  Sharpe  seeiQS  to  be  a  very  fair,  well-meaning  man,  in- 
tending to  do  what  was  right  and  proper,  and  yet  he  was  no! 
quite  as  particuhir  and  qlear.  as  he  ought  to  have  been  in 
dealing  with  a  person  like  Mr.  Buchanan.  When  first  in- 
formed that  ^i-  Buchanan  had  the  money,  he  did  not  inquire 
as  precisely  and  definitely  into  all  the  circumstances  of  th^ 
case  as  he  ought  to  have  done.  If,  for'  instance, — on  hit 
theory  of  the  case, — he  had  said  to  Mr.  Buchanan,  "Tou  had  nc 
right  to  sell  this  property ;  what  you  did  was  an  unauthorized 
act;"  and  he  if  had  then  xe'^used  to  treat  with  Mr.  Buchanan 
on  the  basis  that  he  was.  authorized  to  receive  the  monej 
arising  from  the  sale  of  the  property,  there  would  have  beec 
no  difficulty  about  the  case.  But  he  seems  not  to  have  taken 
any  decided  line  of  conduct,  and  adhered  to  it,  from  the  firsi 
intimation  given  to  him  that  the  mo^eyhad  been  received. 
It  is  tme,  he  claims  that  while  Mr.  Buchanan  had  told  him 
he  had  sold  the  property  and  got  the  money,  Mr.  Buchanau 
afterwards  said  the  property  had  been  redeemed,  and  that  h« 
did  not  understand  distinctly  that  the  certificate  of  porchast 
had  been  assigned.  But  it  is  clear,  I  think,  from  the  inter- 
views which  took  place  between  him  and  Mr.  Buchanan,  thai 
the  main  object  he  had  was  to  obtain  the  money.  Of  coarse, 
that  was  natural.  It  did  not  matter  to  the  insurance  com- 
pany whether  Mr.  Buchanan  had  sold  the  lan^,  or  whethei 
the  decree  of  foreclosure  had  been  paid  or  the  property  re- 
deemed. They  did  not  wish  to  make  a  speculation  off  the 
sale.  All  they  wanted  was  the  money,  principal  and  interest, 
and  it  is  to  be  observed  that  this  is  not  without  significance 
in  determining  what  is  the  true  view  to  be  taken  by  the  court, 

It  Beems  to  me  very  clear  that  when  the  dispute  sprung  uj 
between  Mr.  Sharpe  and  Mr,  Buchanan,  as  to  the  amount 
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was  dne  to  the  latter  from  tbe  insuxance  company,  if 
ichanan  had  paid  $6,000  to:Mr.  Sharpa,  as  agentior  the 
ice  oompanj,  there  would  have  been  no  further  coDtro- 
Mr.  Buchanan  insists  that  he  not  only  had  the  right 
ose  of  this  land,  but  that  he  had  told  Mr.  Sharpe  at 
rst  interview  that  he  bad  disposed  of  it.  There  seems 
)  little  mystification  in  the  use  of  language  by  Mr. 
I.  While  he  says  that  Mr.  Buchanan  told  him  he  had 
le  land,  and  that  it  had  been  redeemed,  he  says  also 
x.  Buchanan  told  him  that  it  was  a  "three-oomered 
Now,  I  think,  if  Mr.  Sharpe  had  been  particular 
arching  in  his  inquiries  he  would  have  ascertained 
ilearly  than  he  seems  to  have  done  what  the  "three- 
id  trade"  meant. 

question  to  be  determined  is  this:  Did  Mr.  Sharpe 
it  the  time  he  demanded  the  money  of  Mr.  Buchanan, 
r.  Buchanan  had  sold  the  land  and  signed  the  certifir 
ind  did  he,  by  demanding  the  money,  or  expressing  a 
ness  to  take  it  from  Mr.  Buchanan,  ratify  the  acts  of 
icbanan  ?  I  am  inclined  to  think  that  the  weight  of 
;e  is  that  he  did.  I  say  this  with  some  hesitation^  but 
:,  taking  all  the  testimony  together,  that  this  is  the 
iion. 

hare  said,  Mr.  Buchanan  did  not  act  quite  fairly;  he 
;  perform  his  whole  duty  to  his  clients;  he  did  not  in- 
bem  of  the  facts.  The  excuse  he  gives,  that  he  did 
[isider  himself  bound  to  inform  the  company  that  he 
Ld  the  land  and  got  the  money  until,  the  whole  thing 
osed  up,  is  an  invalid  excuse.  Still,  it  seems  to  me, 
all  the  evidence  together,  it  is  the  duty  of  the  oourt  to 
it  the  weight  of  it  is  that  Mr.  Sharpe  did  know  that 
ichanim  had  sold  this  land  and  had  assigned  the  certi- 
and  that  he  did,  with  that  knowledge,  demand  the 
of  Mr.  Buchanan.  Mr.  Sharpe  and  Mr;  Buchanan 
conflict  on  this  point.  I  know  that  admissions  are  to 
m  with  considerable  allowance;  but  admissions,  where 
B  a  conflict  in  the  evidence  and  where  they  concern  the 
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subject-matter  about  which  that  conflict  arises,  are  not  onl; 
competent,  but  may  control  the  conclusion. 

Mr.  Sharpe  did  admit  to  Mr.  Johnson,  as  I  understand  th 
latter's  testimony,  that  he  had  asked  for  the  money  after  b 
had  known  of  the  sale  and  the  assignment  of  the  certificate 
Mr.  Johnson  was  one  of  the  officers  of  the  coal  company  a 
that  time.  The  money  had  already  been  paid,  and  of  cours 
he  was  very  much  interested  in  knowing  the  actual  state  c 
affairs,  and  the  substance  of  his  testimony  is  that  he  aske 
Mr.  Sharpe  whether  Mr.  Buchanan  had  told  him  the  prop 
erty  had  been  sold,  and  the  certificate  signed  and  transferrec 
H*  was  very  closely  cross-examined  by  counsel  on  the  othe 
side,  but  his  testimony,  I  think,  is  unshaken  on  that  poini 
Assuming  Mr.  Sharpe  understood  what  was  said  to  him,  the 
I  think  there  was  an  admission  on  his  part.  He  says  in  on 
part  of  his  examination  he  did  demand  the  money,  and  offere 
to  take  $6,000  and  credit  Mr.  Bnchanan  with  the  balanc( 
When  he  was  interrogated  by  counsel  as  to  whether  he  migfa 
have  said  that  Buchanan  had  told  him  about  the  sale  and  th 
assignment  of  the  certificate,  his  answer  was :  "I  may  hav 
so  stated." 

In  conclusion,  I  may  say,  this  property,  having  been  pui 
chased  by  the  coal  company,  the  money  paid,  and  the  who] 
transaction  on  its  part  having  been  in  good  faith,  that  it  i 
the  natural  inclination  of  a  court  of  equity,  if  it  can  do  so  coi 
sis  ently  with  principles  of  law,  to  protect  a  party  und< 
such  circumstances.  I  agree  that  the  insurance  company  : 
"not  to  lose,  provided  its  equities  are  clear  and  distinct,  no 
withstanding  the  coal  company  may  have  paid  its  monej 
but  it  is  to  be  recollected  that  Mr.  Buchanan  was  the  agent  < 
the  company.  It  had  held  him  out  to  the  world  as  such,  so: 
under  the  circumstances  it  is  not  surprising  that  the  coi 
company  should  suppose  Mr.  Buchanan  had  the  right  to  c 
what  he  did,  having  transacted  the  business,  such  as  loanii 
money,  collecting  debts,  and  foreclosing  mortgages. 

Therefore,  in  a  doubtful  case  like  this, — doubtful  in  son 
aspects  of  it, — I  think,  if  tber6  is  to  be  a  loss  here,  that  it 
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luiiable  that  this  plaintiff  shonld  lose  than  the  coal 

cree  may  therefore  be  entered  in  conformity  with  the 
bich  the  court  takes  of  the  controversy,  the  result  of 
will  be  that  the  property  sold  will  be  transferred  to 
1  company,  and  the  insurance  company  and  Mr.  Buoh^ 
Qust  decide  their  controversy  in  another  litigation, 
according  to  the  evidence,  is  now  pending  in  another 


:::c 

OF  New  HaUfshibe  v.  The  Qband  Tbunk  Eailwat.  ^i-I 

l(XreuitC0vrt,l>.jr»wHampsMr».    October  8, 1880.)  •<:— 

j  STATUTiii — Statb  Coubt — OoNSTRUOTiON. — In  Construing  local  ^'^ 

ate  statutes  the  federal  oonrts  will  follow  the  construction  giren  ITII? 

ich  statutes  by  the  highest  oonrts  of  the  respective  states. 

VAL— CiUiiH»Ai<  Oabii— Act  or  Maboh  3, 1876.— The  act  of  March 
i75,  does  not  make  provision  for  the  removal  of  a  criminal  case 
1  a  state  court  to  the  federal  courts  upon  a  claim  of  alienage. 


f  1Z 
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on  to  Bemand.  / 

Ladd,  for  the  State. 

Drew  tt  Jordan,  for  the  Grand  Trunk  Railway.  ''~\  3» 

s.,  D.  J.     At  the  supreme  coort  of  the  state  of  New  ','. '. C7 

hire,  holden  at  Lancaster,  in  the  county  of  Coos,  on 
rth  Tuesday  of  April,  1877,  the  Grand  Trunk  Railway, 
oration  established  under  the  laws  of  Canada,  was 
d  by  the  grand  jury  for  that  county  for  carelessly  and 
ntly  injuring  one  John  E.  Willis,  at  West  Milan,  in 
unty,  so  that  he  died  of  his  injuries, 
statute  of  New  Hampshire,  under  which  the  indictment 
and,  is  as  fcdlows,  (Gen.  Laws  N.  H.  685,  §  14,:)  "If 
I  of  any  person  not'  in  their  employment  shall  be  lost 
ion  of  the  negligence  or  carelessness  of  the  proprietors 

railroad,,  or  by  the  unfitness  or  gross  negligence  or 
sness  of  their  servants  or  agents  ip  this  state,  such 
tors  shall  be  £ned  not  exceeding  $5,000,  nor  less  than 
tnd  one^half  of  such  fine  shall  go  to  the  widow,  and 
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the  other  half  to  the  children  of  the  deceased.  If  there  is  no 
child,  the  whole  shall  go  to  the  widow,  and  if  no  widow,  to 
his  heirs,  according  to  the  law  regulating  the  distribution  of 
intestate  estates." 

Upon  the  finding  of  this  indictment  the  railway  was  sum- 
moned to  appear;  and  it  did  appear  at  the  next  November 
term  of  the  court,  and  by  its  attorneys  petitioned  that  the 
cause  might  be  removed  to  this  court,  for  the  reason  that  the 
Grand  Trunk  Railway  was  a  foreign  corporation,  established 
by  the  laws  of  Canada,  an  alien  corporatton,  and  because  the 
penalty  or  fine  to  be  imposed  exceeded  $600,  exclusive  of 
costs,  to-wit,  the  sum  of  $5,000,  which  penalty  or  fine  the 
complainants — the  widow,  administrator,  and  heirs  of  John 
E.  Willis — were  seeking  to  recover  in  the  suit,  or  by  this 
indictment. 

Upon  the  filing  of  this  petition,  and  the  requisite  bond, 
objection  was  made  by  the  state  that  this  was  not  a  civil  pro- 
ceeding or  suit,  but  was  a  criminal  prosecution,  and  that  it 
did  not  appear  that  the  amount  in  dispute  exceeded  the  sum 
of  $500.  The  cause  was,  therefore,  ordered  "continued," 
and  the  question  thus  raised  transferred  to  the  full  bench  of 
the  supreme  court  of  the  state.  At  the  March  term  of  that 
court,  1879,  the  court  gave  its  opinion  that  the  proceeding 
was  not  of  a  civil  nature,  but  was  a  criminal  proceeding  to 
enforce  a  penalty  for  the  "infraction  of  a  state  law." 

In  the  meantime  the  cause  was  brdugfat  to  this  court,  and 
entered  here  the  May  term,  1878.  At  the  same  term  a  motion 
was  made  to  remand  the  cause  to  the  state  court,  because, 
among  other  things,  the  cause  was  a  criminal  proceeding,  and 
there  is  no  sum  in  controversy  exceeding  the  sum  of  $500. 
For  the  first  of  these  reasons,  if  not  for  the  other,  we  think 
the  motion  must  be  granted.  It  is  well  settled  hy  numerous 
decisions  that  in  construing  local  or  state  statutes  the  fed- 
eral courts  will  follow  the  construction  given  to  soeh  statutes 
by  the  highest  courts  of  the  respective  states. 

Such  decisions  are,  in  some  of  the  eases',  said  to  beas  bind- 
ing as  the  text  of  the  statute. '  MeKetn  v.  DeUmey,  5  Gr.  22 ; 
PoUc's  LtsBte  y.  Wendall,  9  Cr.  87 ;  Thatcher  v^  Powell,  6  Wheat. 
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McDotcell  T.  Peyton,  10  Wheat.  454;  Shelby  v.  Guy,  11 
t.  361 ;  McCheny  v.  SilUnum,  8  Pet.  270  j  H(trpending  t. 
Church,  16  Pet.  455;  SmitA  y.  Kemocher,  1  How.  198; 
fA  V.  SAe/cion,  Id.  812;  FaniJanaaJer  v.  Kearney,  11  How. 
Fctster  v.  Cooper,  14  How.  488,  504;  LeffingtoeU  v.  IFar- 
Blk.  599;  Gelpcke  v.  City  Dubuque,  1  Wall.  175;  CAm^y 
i^««n,  4  Wall.  196;  ^•jcfcofa  v.  Levy,  6  Wall.  488;  City  of 
ond  T.  Smith,  15  Wall.  429. 

closely  and  carefully  has  this  rule  been  followed  that  if 
ghest  court  of  a  state  adopts  new  views  as  to  the  proper 

action  of  a  state  statute,  and  reverses  its  former  decision, '  , . . ». 

ieral  courts  will  follow  the  latest  decision  of  the  state  ■--»«.        \ 

Leffingwell  v.  Warren,  2  Black,  509;  United  States  y.  "'JiZJ        '' 

m,  4  Pet.  124;  Green  v.  Ifeal'a  Lessee,  6  Pet.  291.  ^:r:C 

supreme  court  of  New  Hampshire,  the  highest  court  of  '^'^^ 

ate,  having,  in  this  case,  given  a  construction  to  the  i'""! 

)  that  it  is,  in  substance,  a  penal  statute,  and  that  a  ^'^^^ 

r  proceeding  upon  it  is  a  criminal  proceeding,  for  an  J        ^-:3* 

kion  of  a  law  of  the  state,  this  court  &Qst  adopt  that  ^^1         '^Is^' 

uctioa.    If  so,  it  is  quite  clear  this  cause  must  be  re-  ^^B  -^ 

3d  to  the  state  courts     This  court  had  no  jurisdiction  of  ^^|         ;.  • » 

bject-matter  of  it  when  commenced.     It  has  not  now.  ^1         •  •  ^  t 

;atate  of  1875,  (section  2,  c.  137,  vol.  18,  p.  470,  U.  8.  St.  : :  :;; 

ge,)  under  which  it  is  claimed  the  removal  of  this  cause  is  - ;  c.7 

rized,  provides  only  for  the  removal  of  causes  of  a  civil  •  •  <r 

).  Thds  is  criminal.  There  is  no  doubt  that  when  there 
per  authority  for  it  a  criminal  ease  may  be  removed 
a  state  court  to  the  federal  courts.  It  was  so  held  ia 
asee  v.  Davis,  100  U.  S.  257.  But  there  is  no  provision 
e  removal  of  a  cause  like  this  under  the  act  of  March 
'5,  on  which  the  removal  depends.  The  removal  of  the 
f  Tennessee  v.  Davis  was  under  an  entirely  different  stat- 
id  for  an  entirely  different  reason.  In  that  case  arose 
lestion  or  right  of  the  federal  authorities  to  protect  their 
8  in  the  discharge  of  their  duty.  Here  is  only  a  claim 
e^enship  or  alienage,  and  it  cannot  be  pretended,  success- 
that  the  statute  makes  provision  for  the  removal  of  a 
lal  cause  on  that  account. 
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Wasnbb  and  others  v.  Spooneb,  Assiguee. 

[Oireuit  Ootirt,  D.  liatmuAuKtU.    September  30, 1880.) 

1.  Bankruptct — Bankrupts  ts  Rbpbb8Enta.tivis  Oapaottt — Proof  < 

Debt. — A  court  of  bankruptcy  may  permit  the  bankrupts  them8elv( 
acting  in  a  representative  capacity  as  the  administrators  of  an  estal 
to  prove  an  equitable  debt,  arising  from  a  loan  of  funds  borrowed  frc 
the  estate  of  their  intestate,  whether  such  loan  was  lawful  or  not. 

2.  Same— Same  —  Same  —  Abckrtainment  of  Amount. — In  such  cai 

however,  the  amount  for  which  the  administrators  are  liable  shou 
be  first  ascertained  in  the  court  of  probate. 

Gideon  Wells  and  Knowlton  <k  Long,  for  appellants. 

C.  N.  Judson,  for  appellee, 

Lowell,  C.  J.  This  is  an  appeal  from  the  decree  of  t1 
district  court  rejecting  a  debt  offered  for  proof  in  the  ban 
rnpt  estate  of  Frank  H.  Warner  and  Elizabeth  B.  Warnt 
copartners.  The  bankrupts  are  the  administrators  of  t] 
estate  of  the  lat^  David  Warner,  and  are  entitled  to  two-thir< 
of  his  personal  property  after  his  debts  are  paid.  The  deb 
of  the  intestate  have  all  been  paid,  or,  if  not,  are  barred  1 
the  statute  of  limitations.  The  remaining  third  belongs  to 
minor  d9.ughter  of  David.  After  David  Warner's  death,  t] 
bankrupts,  who  are  his  widow  and  sou,  formed  a  copartnc 
ship,  and  put  into  it  $52,000  of  his  assets,  for  which  th 
gave  a  firm  note,  payable  to  the  estate  of  David  Warnc 
Before  they  h^came  bankrupt  they  had  paid  about  half  of  t 
amount,  and  it  is  admitted  that  they  now  owe  the  esta 
about  $27,000.  The  district  judge  very  properly  rejected 
proof  upon  the  note  as  a  legal  instrument,  holding  it  a  me 
memorandum;  and  fronl  this  decree  no  appeal  was  take 
The  administrators  then  offered  the  proof  now  under  revi( 
for  the  amount  which,  t^s  copartners,  they  owe  themselves 
administrators. 

We  have  no  doubt  that  a  court  pf  bankruptcy  may  pern 
the  bankrupts  themselves,  acting  in  a  representative  capaci 
to  prove  an  equitable  debt  of  this  nature  arising  from  a  lo 
of  trust  funds,  whether  the  loan  was  lawful  or  not ;  or  it  tu 
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i  some  one  else  to  make  the  proof.  We  agree,  how- 
nth  the  district  judge,  that  the  amount  for  which  the 
istrators  are  liable,  by  whomsoever  the  proof  may  be 
should  be  first  ascertained  in  the  court  of  probate.  The 
ty  could  be  readily  met.  The  real  question  in  the  case . 
Bper.  It  is  whether  the  proof  should  be  for  the  whole 
le  the  estate  of  David  Warner,  or  only  for  one-third  of 
[m.  The  administrators  wish  to  prove  for  the  whole,  in 
o  have  a  larger  dividend  coming  to  them  as  adminis- 
,  by  which  to  diminish  the  amount  which  they  will  owe 
Dor  child,  and  thereby  relieve  the  sureties  on  their  pro- 
md. 

e  cestui  que  trust  were  of  full  age,  there  can  be  no  doubt 
e  would  have  no  equity  to  prove  more  than  the  equita- 
i)t  dne  her.  Her  mother  and  brother  had  no  lawful 
ity  to  put  her  share  of  her  father's  estate  at  the  risk  of 
riness,  but  they  had  the  right  to  risk  their  own  shares, 
e  might  have  called  them  to  account  at  any  time  in 
oper  court.  On  the  other  hand,  the  firm  creditors, 
^  to  the  capital  which  they  saw,  had  no  more  than  a 
ictive  knowledge  of  any  breach  of  trust,  and  have  ,an 
to  require  that  the  bankrupts'  share  of  the  intestate's 
ly  shall  go  to  pay  them  in  the  first  instance.  We  do 
nk  that  the  minority  of  the  daughter  should  vary  the 
The  law  protects  the  estate  of  the  father  by  bonds 
ireties,  and  thus  the  minor  has  a  double  security ;  and 
eties  have  no  equity  as  against  the  firm  creditors,  for 
son  already  given,  that  they  had  some  control  over  the 
administrators,  while  the  creditors  had  none.  Looked 
simple  question  of  equitable  indebtedness,  the  amount 
ihe  bankrupts  have  misapplied  is  the  share  of  the  minor 
&nd  if  she  offered  to  prove  for  more,  she  must  show 
eouliar  equity  which  we  have  failed  to  discover.  See 
te  Turner,  2  De  Q.  MoN.  &  G.  927. 
ee  afSrmed. 
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In  re  Ebaft  and  others,  Bankrapts. 
{DittrictOourty&D.IfmTarle.    ,1880., 

2.  BAHKniJPTCT— Discharge— Estoppel. — The  acceptance  of  a  iivU 
under  an  nnlawf  ul  asalgnment  does  not  estop  a  creditor  from  ob, 
ing  to  the  discharge  of  the  assignor  under  subsequent  proceeding 
bankruptcy,  wh^re  such  creditor  bad  no  power  to  dissent  from,  r 
diate,  or  avoid  such  assignment. 

Jos.  S.  Botworih,  Jr.,  tat  bankrnpW 

B.  E.  Prime,  for  creditor. 

Choats,  D.  J,  In  this  case  a  rehearing  has  been  gran 
Qpon  the  question  of  the  discharge  of  the  bankrupt  Er 
apOn  the  suggestion  that  the  court  and  counsel  had  entii 
overlooked  one  point  in  the  case,  which  might  be  decisivt 
his  favor.  The  discharge  was  refused  on  the  ground  that 
bankrupt  had  made  a  general  assignment  for  the  benefii 
creditors  about  two  years  and  seven  months  before  he  £ 
his  petition.  The  point  now  made  is  that  the  opposing  ci 
itors  received  dividends  under  the  voluntary  assignment,  ) 
have  thereby  affirmed  its  validity,  and  are  estopped  to  se 
up  as  a  fraudulent  conveyance  to  prevent  a  dischai 
There  is  some  evidence  upon  which  it  is  claimed  that  on< 
the  two  opposing  creditors  virtually  assented  to  the  assi 
ment  at  or  before  the  time  it  was  executed.  This  was  b 
not  sufficient  as  showing  their  assent  to  it.  The  case  ci 
upon  this  rehearing,  and  hereinafter  referred  to,  might  I< 
to  a  reconsideration  of  this  question  if  it  could  affect 
result.  But  as  it  is  conceded  that  no  such  assent,  otherv 
than  by  the  acceptance  of  a  dividend,  is  shown  against 
other  opposing  creditor,  it  is  unnecessary  to  consider  furt 
the  effect  of  that  evidence.  The  dividend  was  paid  to 
opposing  creditors  about  15  months  after  the  execution  of 
assignment.  Is  this  such  a  ratification  of  the  assignmenl 
precludes  the  creditor  from  opposing  the  discharge  of 
assignor  in  a  subsequent  bankruptcy,  on  the  ground  of 
making  the  general  assignment  ?    Several  oases  are  cited 
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creditors  have  been'  held  to  be  estopped  by  their  own 
it  to  an  act  from  alleging  it  against  their  debtor,  either 
of  of  an  act  of  bankruptcy  on  the  qaeetion  of  his  adju- 
>n,  or  as  a  fraudulent  oonveyanoe  upon  the  qudstion  of 
scharge.  It  may  be  taken  as  settled  that  a  creditor 
Bsents  to  the  makingiof  an  assignment  or  other  convey' 
which,  but  for  Efuch  assent,  would  be  an  act  of  bank< 
'  or  would  preclude  a  discharge,  cannot  allege  the  same 
itthe  debtor  for  either  purpose.  The  ground  of  the  rule 
[>  to  allow  him  to  do  so  would  be  inconsistent  with  good 
Lnd  fair  dealing,  encourage  deceit,  and  put  it  within  the 

of  creditors  to  entrap  the  debtor  by  inducing  him  to 
it  acts  apparently  fraudulent  -as  to  them,  which  they 
i  afterwards  4o  repudiate  to  his  disadvantage.    To  this 

the  application  of  the  principle  of  estoppel  in  pais 
7  goes.  Johnson  v.  Bogert,  Ifi  N.  B.  B.  1 ;  In  re  Sehui/' 
'H.  B.  B.  549 ;  In  re  Langley,  1  N.  B.  B.  659,  565;  In  re 
ms,  14  N.  B.  B.  132;  In  re  Massackueetts  Brick  Co,  5 
R.  408, 412.  The  limit  of  the  rule,  however,  is  plainly  in- 
3  by  Judge  Blatchford,  in  In  re  Schuyler,  2  N.  B.  E.  549, 
here  he  says  that  the  creditors  are  estopped  from  ques- 
g  the  assignment  "by  reason  of  the  fact  that  those  credit* 
hile  enjoying  the  free  election  of  ratifying  or  repudia- 
le  assignment,  have  chosen  to  ratify  it. "  If,  then,  the 
}r  has  done  any  act  which  amounts  to  a  prior  assent  to 
isignment,  or  if,  having  it  in  his  power  to  dissent,  re- 
be,,  and  avoid  it,  he  fails  to  do  so,  he  may  be  taken  to 
issented  to  it»  and  will  be  estopped  to  allege  it  against 
ibtor,  as  done  against  his  rights  and  without  his  con> 


I  I 
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s,  it  seems  to  me,  is  the  utmost  extent  to  which  the 
>el  goes.  If'  the  creditor  could  make  the  Assignment 
round  for  putting  the  debtor  into  bankruptcy,  as  he 
down  to  the  amendment  of  the  bankrupt  law  in  1874, 
his  petition  alone,  or  as  he  can  do  under  the  English 
upt  law,,  then  the  failure  to  take  this  course  cm{|.y  well 
3med  an  assent  to  what  the  debtor  hae  lionel  Having 
r  to  undo  the  act,  he  lets  it  pass  and  is  deemed  to 
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assent.  This  is  the  purport  of  ^he  English  Aeciaions,  and  the 
role  might  be  the  same  here  if  a  single  creditor  could  put  the 
debtor  into  bankruptcy.  In  r«  pawkwell,  19  Yes.  332;  Bam- 
ford  V.  Baron,  2  T.  E.  594,  (a)  note ;  Hiekg  v.  Burfitt,  4  Campb. 
235 ;  Ex  parte  Kilner,  Buck's  Gases  in  Bankruptcy,  105.  Bnt 
where  the  creditor  cannot,  by  any  action  of  his  own,  repudiate, 
dissent  from,  or  undo  the  act  of  the  de1)tor,  his  taking  of  a 
dividend  under  the  assignment  cannot  be  deemed  such  an 
assent  to  it,  or  ratification  of  it,  that  he  will  be  esto{)ped  to 
allege  it  against  the  debtor  as  a  ground  for  refusing  his  dis- 
charge. The  act  done  is,  as  regards  the  creditor,  unlawfnl 
and  improper;  constructively  fraudulent,  in  diverting  the  set- 
tlement of  the  insolvent  debtor's  estate  from  that  mode  of 
administration  appointed  by  law  to  another  mode  selected 
by  him ;  and  the  appointed  consequence  of  the  illegality  is  the 
forfeiture  of  the  right  to  a  discharge  if  opposed  by  the  cred- 
itor so  injured.  To  hold  that  the  takinc  of  a  dividend  by  the 
creditor  under  this  unlawful  assignment,  which  he  can  neither 
prevent  nor  undo,  estops  him  from  alleging  the  making  of  it 
as  a  violation  of  law  which  forfeits  a  discharge,  would  put  it 
in  the  power  of  the  debtor,  designing  an  act  in  violation  of 
the  rights  of  his  creditor,  to  compel  the  creditor  to  elect 
either  to  lose  all  benefit  of  the  distribution  of  his  estate,  or 
to  lose  the  right  to  visit  upon  him  the  rightful  consequence  of 
the  illegal  act.  Such  a  result  would  be  as  clearly  against 
good  faith  and  good  morals,  as  it  is  .to  allow  One  who  has 
assented  to  an  act  to  allege  it  against  the  party  doing  it,  to 
the  disadvantage  of  that  party,  as  if  it  were  done  without  his 
consent  and  to  his  prejudice. 

The  dictum  in  Mayer  v.  Hellman,  91  U.  S.  496,  501,  to  the 
effect  that  creditors  are  deemed  to  have  acquiesced  in  preferen- 
tial or  fraudulent  transfers  made  before  the  limited  period  prior 
to  the  bankruptcy,  which  is  prescribe  as  the  limit  of  time 
within  which  they  must  be  made  to  be  set  aside,  has  relation 
only  ta'i  the'  reaovcry  of  such  property  by  action,  and  has  no 
beering  Q0^thiB>  question,^  whie>h  arises  under  the  ninth  sub- 
division ofB8eiti«af'5110  oS  tlU  Be>vi8ed  Statutes.  That  sub- 
divisioa  6i  ihef 'section  impost  no  limit  of  time  within  which 
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the  prohibited  act  may  "he  done  to  constitate  it  a  siiffioient 
gronnd  for  mthholding  a  discbarge. 

Ithink  there  was  no  error  in  the  former  decision  refusing 
the  discharge. 


Bbasukt  and  others,  Assignees,  etc.,  v.  Adams  Ezfbesb  Go. 

{OireuU  Court,  D.  McutaehutetU.    September  SO,  1880.) 

L  Basxhuftot— SBCDnZD  OmDiros— PsooP  or  Dbbt— Rsr.  8t.  |  507S. 
A  secnied  creditor,  being  placed  in  a  difficnit  position,  sold,  in  t^e 
honest  exercise  of  his  best  disci;etion,  before  the  confirmation  of  an 
assignee  in  bankruptcy,  the  securities,  then  deemed  worthless,  and 
realised  a  considenible  sum  for  the  same.  £«fa(,' that  the  district 
judge  had  power  to  confirm  such  sale,  as  If  &ade  after  the  confirma- 
tion of  the  assignee,  and  by  previous  authority,  and  that  proof  for  the 
remainder  of  the  debt  should  be  allowed. 

The  Boston,  Hartford  &  Brie  Bailroad  Cotnp&ny  and  the 
Adams  Express  Company  entei^d  into  an  arrangement  for 
the  condnet  of  the  express  basiness  over  the  line  of  the  rail- 
road, by  which  the  express  company  had  a  Valuable  monop- 
oly granted  them,  and  in  consideration  thereof  lent  the  rail- 
road company  $200,000,  which  were  secured  by  two  notes  of 
that  company,  and  by  a  pledge  of  10,000  shares  of  its  stock, 
with  the  right  also  on  the  part  of  the  express  company  to 
apply  to  the  debt,  from  time  to  time,  a  certain  portion  of  the 
sums  which  would  come  dne  from  them  to  the  railroad  com- 
pany. 

The  railroad  company  became  msolvent,  and  a  petitiob  for 
adjudication  of  bankruptcy  was  filed  against  it  in  Massachu- 
setts, under  'which  it  was  adjudged  bankrupt  in  December, 
1870.  See  i4  da  WW  t.  Bogton,  Hartford  db  Erie  R.  Co.  1 
Holmes,  80.  Similar  proceedings  were  afterwards  taken  in 
the  southern  district  of  New  Torkand  in  Oonneotiout,  which 
resulted  in  adjudications  in  those  districts.  In  all  three  cases 
applications  were  made  to  the  circuit  court  for  a  reversal  or 
modification  of  the  decrees,  Which  resulted  in  the  affirmance 
of  the  decree  in  Massachusetts,  {Sweatt  r.Botton,  liartforddt 
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Erie  Bi  Go.  3.  OUff.  889,  decided  In  September,  1871,)  and 
afterwards  in  a  stay  of  proceedings  in  the  other  two  districts. 
There  had  been  no  aupertedeas  in.  either  case,  and  Charles  S. 
Bradley  and  others  were  appointed  assignees  in  each  of 
them.  The  assignees  took  no  active  steps  i?x  the  administra- 
tion of  their  trust  until  the  circuit  court  here  had  affirmed 
the  decree  below,  but  they  received  proofs  of  debt. 

In  July,  1871,  before  the  circuit  court  had  decided  the  ease, 
the  Adams  Express  Compsiny,  acting  in  good  faith,  sold  the 
shares  of  the  railroad  company  in  the  market  of  New  York, 
with  the  written  assent  of  the  president  of  the  company,  bat 
without  notice  to  the  assignees.  They  received  the  highest 
market  price  at  the  time.  The  stock  afterwards  sold  for  a 
higher  pxiee,  and,  still  later,  fell  again  and  could  not  have 
been  sold  at  any  price. 

The  express  company  applied  to  prove  their  debt,  after 
giving  credit  for  the  amounts  received  before  the  failure,  and 
that  received  for  the  stock;  and  the  register  suspended  their 
proof,  on  the  ground  th^t  they  had  not  complied  with  the  law. 
Bev.  St.  §  5075.  They  then -applied  to  the  district  judge, 
by  petition,  toconQrm  the  sale,  nune  pro  tunc,  and  to  admit 
the  proof;  and,  their  prayer  having  been  granted,  they  brought 
the  case  to  this  court. 

G.  S.  Bradley  and  .7.  C.  Grey,  Jr.,  for  assignees,  cited  and 
commented  on  the  following  cases :  Lee  v.  Franklin  Ave. 
German  Sav.  Inst.  3  N.  B.  R.  218;  Re  Herrick,  17  N.  B.  R. 
835 ;  Be  Miller,  19  N.  B.  R.  78;  Hern  v.  La  Sodete  Francaise, 
16  N.  B.  R.  385. " 

A.  S.  Wheeler  and  E.  W.  Hutchins,  for  the  express  com- 
pany, discussed  the  same  oases.  >^ 

LowBiiL.C.  J.  The  language  of  the  law  (Rev.  St.  §  5075) 
is  relied  on  by  the  assignees,  and  does  seem  very  explicit, 
that  a. secured  creditor  shall  not  prove  any  part  of  his  debt 
unless  he  has  eith,er  delivered  up  his  security  .altogether, 
or  agreed  upon  its  value  with  the  assignees,  or  ascertained 
such  value  by  a  sale,  under  the  order  of  the  district  court. 
In  this  district  it  has  been  considered  that  this  section,  in- 
tended for  the  protection  of  the  -general  creditors,  was  not 
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ftbsolutely  restrictive,  and  that  when  an  advantageous  sale 
bad  been  made,  in  entire  good  faith,  there  was  power  in  the 
court  to  confirm  the  sale  afterwards  as  if  it  had  been  previ- 
oaslj  authorized.  An  unreported  case  of  this  sort,  decided 
many  years  ago,  was  brought  to  our  notice  by  counsel.  Two 
cases  may  be  cited  from  other  circuits  which  follow  the  same 
line  of  decision:  hee  v.  Franklin  Savings  Inst.  3  N.  B.  B. 
218;  Re  MoUer,  8  Ben.  526,  affirmed  14  Blatchf.  207.  In 
the  judgment  of  affirmance  the  late  able  circuit  judge  of  the 
second  circuit  says:  "The  statute  is  not  model  in  its  pro- 
visions, but  substantial."  So  Judge  Hoffman  once  said  that 
the  bankrupt  act  is  not  intended  to  be  a  practice  act.  The 
case  in  New  York  was  stronger  for  the  creditor  than  this  case, 
but  it  decided  that  a  literal  compliance  with  the  statute  was 
not  necessary.  It  must  be  held  to  modify,  to  some  extent,  the 
very  general  and  sweeping  language  used  in  a  decision  in  the 
same  circuit  in  Re  Herriek,  17  N.  B.  B.  -835.  . 

In  the  present  case  there  appeared  to  the  secured  creditors 
to  be  an  opportunity  to  realize  a  considerable  sum  from  a 
security  absolutely  worthless,  and  they  had  no  good  reason  to 
believe  that  it  would  last.  If  the  district  court  had  been 
applied  to,  and  had  chosen  to  act  at  all  while  the  case  was 
before  the  circuit  court,  it  would  undoubtedly  have  permitted 
the  sale.  We  think  it  doubtful,  however,  whether  either  the 
court  or  the  assignees  would  have  taken  the  responsibility 
of  acting;  for  not  only  was  it  uncertain  whether  the  railroad 
company  could  be  made  bankrupt,  but  also  which  of  three 
courts  would  have  the  settlement  of  the  case. 

Besides,  the  statute  contemplates  that  the  assignees  will  be 
appointed  speedily,  and  it  would  appear  from  the  context  of 
section  6075  that  a  sale  is  to  be  ordered  by  the  court  only 
when  the  assignees  and  the  creditor  cannot  agree.  This  is 
Jndge  Wallace's  opinion,,  as  expressed  in  Re  Herriek,  17  N.  B. 
B.  336.  The  case  of  a  necessity  for  a  sale  before  the  assignees 
are  qualified  and  acting,  appears  to  be  a  case  omitted  from 
this  section  of  the  statute;  so  that  if  the  court  at  such 
a  time  should  order  a  sale,  which  we  have  no  doubt  of  its 
power  to  do,  yet  such  a  sale  would  not  be  a  sale  within  the 
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terms  of  aeotion  6076,  and  therefore  the  remainder  of  the 
debt  ooold  not  be  proved,  if  this  provision  has  the  positive 
quality  which  is  ascribed  to  it.  Tet  there  are  cases  in  which 
it  is  of  the  greatest  importance  for  all  parties  that  a  sale 
should  be  made  at  such  a  time.  Bee  Re  Grinnell,  9  N.  B.  B. 
137. 

The  secnred  creditor,  after  all,  has  the  mdsi  direct  and 
vital  interest  in  the  security,  and  is  the  principal  sufferer  if 
an  opportunity  for  realizing  it  is  lost.  These  creditors  were 
in  a  difficult  position,  Mid  having  exercised  in  good  faith  their 
best  discretion,  at  a  time  concerning  which  this  section  of  the 
statute  is  silent,  and  having  realized  a  considerable  sum,  which 
at  the  time  seemed  to  be  a  clear  gain  from  an  utterly  worth- 
less security,  We  are  of  opinion  that  the  district  judge  had 
the  power,  and  has  well  exercised  it,  of  confirming  the  sale 
as  if  made  after  the  confirmation  of  the  assignees,  and  by 
previous  authority,  and  that  the  proof  for  the  remainder  of 
the  debt  should  be  allowed ;  and  it  is  so  ordered. 


Faulkb  and  others  v.  Kahp  and  another. 
{Oireuit  Court,  8.  D.  Nvu>  York.    ,  1880.) 

1.  Fatkht  Biobt— BAUt— Ixplibd  Wabbastt.— The  gale  of  a  paten* 

right  creates  an  implied  warranty  as  to  title. 

2.  Sake — Saue — Same.— Such  warranty  grows  out  of  the  sale,  and  not 

out  of  the  form  of  the  conveyance. 

S.  Saub— Saue — Sake — After- Acquibed  Tms. — In  gnch  case  the  war- 
ranty draws  to  it  any  after-acquired  right  or  title  of  the  warrantor. 

In  Equity. 

Chat.  N.  Judson  and  E.  H.  Benn,  for  complainants. 

J.  C.  Clayton,  F.  J.  Fitkian,  and  E.  S.  Bacboek,  for  defend- 
ants. 

Whekueb,  D.  J.  This  suit  is  bronght  for  relief  against 
infringement  of  letters  patent  No.  68,283,  dated  August  37, 
1867,  and  granted  to  the  defendant  Charles  Brown  for  .an  im- 
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provement  in  baling  short-oat  hay.  The  orators  olaim  to 
baye  the  title  to  the  whole  of  the  patenta  for  the  New  Eng- 
land States,  New  Jersey,  and  New  York,  except  Erie  ooonty, 
and  allege  infringement  at  the  oity  of  New  Tork.  Their  title 
is  not  disputed,  except  that  the  defendants  allege  that  one 
Bamnel  B.  Clark  owns, a  share  in  the  patent,  said  to  be  one 
twenty-fonrth  part ;  and  they  justify  nnder  a  license  granted 
by  the  former  owners  to  Angelisto  Brown,  wife  of  Charles  Brown. 
The  share  of  Clark  does  not  appear  to  cover  the  territory  in- 
volved in  this  suit;  and  the  license  to  Angelina  Brown  was 
revocable,  and  was  revoked  by  the  conveyance  of  the  title  of 
the  licensors,  so  that  the  orators  are  considered  as  holding  the 
title  to  the  patent  for  this  territory.  Of  course  the  whole  of 
their  title  must  have  been  derived  from  the  defendant  Brown, 
to  whom  the  patent  was  granted.  Fanlks,  orator,  first  acquired, 
by  various  mesne  conveyances,  the  whole  title  for  this  territory. 
He  conveyed  shares  to  each  of  the  defendants,  and  they,  with 
him  and  a  son  of  his,  formed  a  copartnership  which  carried 
on  the  business  of  baling  hay  under  the  patent.  Then  they 
sold  their  interest  in  the  partnership  business  and  property, 
including  the  patent,  to  him,  and  in  their  conveyances  of  the 
patent  each  described  the  thing  conveyed  as  the  full  and 
entire  right,  title,  and  interest  which  he  had  and  possessed  in 
and  to  the  patent,  and  the  inventions  and  improvements 
described  in  and  secured  by  it.  He  conveyed  an  interest  to 
each  of  the  -other  orators.  The  defendants  now  deny  the 
validity  of  the  patent,  because,  they  say,  that  Brown  was 
not  the  original  and  first  inventor  of  the  improvement 
described  in  it,  and  they  have  acquired  a  prior  patent  which 
they  say  covers  the  same  improvement  under  which  they  claim 
the  right  to  practice  the  invention ;  and  they  deny  all  infringe- 
ment of  the  patent. 

There  is  considerable  doubt  whether  the  patent,  as  betweoa 
the  owners  and  the  public  generally,  is  of  any  validity.  Hay 
has  long  been  baled,  to  the  common  knowledge  of  all.  The 
'whole  invention  in  controversy  consists  in  baling  hay  out 
abort  in  the  same  manner.  The  well-known  process  of  bal- 
ing hay  was  applied  to  another  kind  of  hay.     The  short-eat 
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bay  was  well  known  before,  and  the  process  made  no  change 
in  its  properties  or  qnality.  When  baled  it  conid  be  more 
conveniently  handled,  as  common  hay  could  be.  Langion 
V.  De  Groot,  1  Paine,  203;  AUott  v.  Young,  16  0.  G.  4t03. 
Bnt  it  is  argued  for  the  orators  that  they  are  entitled  to  have 
the  patent  treated  as  valid,  as  against  the  defendants,  whether 
it  is  valid  generally  or  not,  and  this  claim  seems  worthy  of 
consideration.  Every  seller  of  personal  property  impliedly 
warrants  that  he  has  title  to  and  right  to  sell  what  he  assumes 
to  sell.  His  undertaking  to  sell  includes  an  undertaking  to 
that  effect.  2  Black.  Com.  451 ;  Long  on  Sales,  (Band's.  Ed.) 
203 ;  Defreeze  v.  Trumpter,  1  John.  274 ;  Coolidge  v.  Brigham, 
1  Met.  (Mass.)  547.  In  Heermanee  v.  Vemoy,  6  John.  5,  it 
was  held  that  a  sale  of  a  millstone  of  a  bark  mill  to  a  tan- 
nery as  personal  property,  which  might  belong  to  the  realty 
and  not  pass  by  such  a  sale,  implied  a  warranty  of  title  to  it 
as  personalty;  and  in  Hannum  v.  Rvcliardson,  48  Vt.  508, 
that  a  sale  of  a  negotiable  note,  although  indorsed  without 
recourse,  involved  a  warranty  that  it  was  a  genuine  note  due 
the  seller.  It  is  urged  strenuously  in  behalf  of  the  defend- 
ants that  these  principles  do  not  apply  to  sales  of  patent- 
rights,  on  account  of  their  incorporeal  nature  and  the  inter- 
ests to  the  public,  to.  Medina  v.  Stougkton,  1  Salk.  210, 
Lord  Colt  is  reported  to  have  said  that  such  a  warranty  was 
implied  upon  a  sale  by  one  in  possession  and  not  by  one  not 
having  possession ;  but  this  saying  is  doubted,  and  the  distinc- 
toin  denied  by  Mr.  Justice  Buller  in  Pa$Uy  v.  Freeman,  3  T.  B. 
51.  But  if  possession  should  be  material,  the  defendants 
appear  to  have  claimed  and  had  the  exclusive  right  to  this 
invention,  and  to  have  sold  and  conveyed  all  the  right  pos- 
sessed by  them.  The  nature  of  the  right  covered  by  letters 
patent,  does  not  seem  to  be  such  that  a  warranty  of  the  right 
cannot  be  implied.  The  patent  purports  t6  grant  the  right 
to  exclude  all  others  from  practicing  the  invention.  It  adds 
nothing  to  the  right  of  the  owner  to  practice  it.  This  exclu- 
sive right  is  property  recognized  and  protected  by  law.  (7am- 
meyer  v.  Newton,  94  TJ.  S.  225.  Whosoever  assumes  to  sell  a 
patent  assumes  to  sell  that  property,  and  assumes  that  he  had 
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it  to  sell.  This  suit  is  between  these  parties,  and  involves  tbei« 
rights  alone,  and  not  the  rights  of  the  poblic.  The  deter-; 
mination  of  the  validity  of  the  patent  in  this  suit  will  only 
determine  its  validity  between  them,  and  not  affect  its  validity 
as  to  others  not  parties.  The  defendants  in  possession  and 
enjoyment  of  that  exclusive  right  assumed  to  sell  and  trans- 
fer it.  After  that,  in  justice,  they  ought  not  to  be  heard  to 
say  that  they  had  it  not  and  did  not  sell  it,  and  to  be  allowed 
to  derogate  from  their  own  grant  by  setting  op  that  it  did  not 
pass.  They  may  have  deprived  themselves  of  the  right  to 
practice  it  within  the  territory  when  otherwise  they  would 
have  retained  the  right  in  common  with  all  others ,-  but,  if 
they  did,  that  would  not  so  affect  the  public  as  to  avoid  theic 
obligation.  They  could  exclude  themselves  in  that  way  by 
contract,  independently  of  the  patent,  and  the  contract  would 
be  upheld  if  it  went  no  further  than  upholding  this  patent  as 
against  them  in  the  territory  in  question  would  take  them. 
It  would  be  npon^ood  consideration,  reasonable,  and  only  in 
partial  restraint  of  trade.  Pierce  v.  Woodward,  6  Pick.  206 ; 
Chitty  on  Cont.  676.  The  question  as  to  the  right  of  a  vendor 
of  a  patent  to  deny  its  validity  afterwards  came  up  in  Cham- 
bers V.  Chrichley,  33  Beav.  374  That  case  was  similar  to  this 
in  important  features.  The  parties  had  been  partners  in  the 
manufacture  of  stoves  under  a  patent  which  they  owned. 
The  defendant  sold  his  share  in  the  partnership  assets,  includ- 
ing the  patent,  to  the  plaintiffs,  but  afterwards  continued 
the  manufacture  and  the  suit  was  brought  for  that  infringer 
ment.  Upon  that  case  Sir  John  Bomilly,  master  of  the  rolls, 
in  delivering  judgment,  said:  "I  do  not  intend  to  express 
my  opinion  as  to  the  validity  of  Wright's  patent.  I  will 
assume,  for  the  purposes  of  my  judgment,  that  it  is  worth 
nothing  at  all.  But  this  is  certain,  that  the  defendant  sold 
and  assigned  that  patent  to  the  plaintiffs  as  a  valid  one,  and 
having  done  so  he  cannot  derogate  from  his  own  grant.  It 
does  not  lie  in  his  mouth  to  say  that  the  patent  is  not  good." 
And  an  injunction  and  an  account  were  decreed.  It  is  argued 
for  the  defendants  that  as  the  conveyances  were  of  the  right, 
title,  and  interest  of  the  grantors,  the  warranty  would  only 
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extend  to  \rliatev«r  pght  they  might  have  whioh  passed,  and 
that  the  warranty  was  kept.  Bat  the  oonveyanoes  were  made 
to  carry  oat  the  sale  in  the  manner  required  by  law  for  pass- 
ing the  title,  and  the  warranty  grew  oat  of  the  sale  and  not 
oat  of  the  form  of  the  conveyance.  And  the  patent  sabse- 
qaently  purchased  by  the  defendants  may  be  better  than  this 
for  covering  this  invention,  but  if  it  is  it  cannot  help  the 
defendants  as  against  the  orators.  It  is  a  familiar  law,  and 
has  been  for  a  long  time,  that  a  warranty  of  title  or  right 
draws  to  it  any  after-acquired  right  or  title  of  the  warrantor, 
and  carries  it  to  the  benefit  of  the  person  to  whom  the  war- 
ranty runs.  So  whatever  right,  if  any,  the  defendants 
acquired  to  the  invention  covered  by  this  patent,  enured 
directly  to  the  benefit  of  the  orators.  It  is  also  urged  that 
the  purchaser  knew  of  the  defects  and  was  not  deceived,  and 
that,  therefore,  the  defendants  are  not  estopped.  But  the 
rights  of  the  orators  do  not  rest  upon  the  estoppel  merely; 
they  rest  upon  the  purchase,  which  must  onerate  so  that  the 
orators  may  have  what  they  bought,  and  so  that  the  defend- 
ants shall  not  both  sell  and  keep  the  same  thing. 

The  evidence  of  the  acts,*  conduct,  and  claims  of  the 
defendants  leaves  no  room  for  any  fair  doubt  but  that  they 
infringe  by  doing  what  they  claimed  and  exercised  as  their 
exclusive  right  when  they  had  the  patent,  and  by  practicing 
the  invention  which  the  patent  purports  to  cover. 

Let  a  decree  be  entered  for  an  injunction  and  an  account, 
according  to  the  prayer  of  the  bill,  with  costs. 
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DaUiT  v.  Dox,  etc.,  and  CanaIi-Boit  A.  Noxoh,  etc. 

(DUtriet  Court,  8.  D.  Jhu  York.    — ,  1880.) 

L  JuRmDicnoN — Burr  for  Possession  ov  Ships. — There  is  nothing  in 
the  laws  of  the  United  States  impairing  the  concurrent  Jurisdiction  of 
the  state  courts  over  suits  for  tlie  possession  of  ships,  where  the  title  i 

of  the  defendant  waa  derived  under  a  marshal's  deed. 

2.  Sake — Juanoa  ov  thb  Peacb — Afvidatep  or  Vaiajb. — A  New  York 
statute  provides  that  justices  of  the  peace  shall  have  civil  jurisdiction 
in  certain  cases,  including  "an  action  to  recover  the  possession  of 
.  personal  property  claimed,  the  valne  of  which,  as  stated  in  the  aiBda^ 
vit  of  the  plaintiff,  his  agent,  or  attorney,  shall  not  exceed  the  sum 
of  $200."  It  is  further  provided  in  the  same  statute  that,  before  any 
process  shall  issue,  the  plaintiff,  his  agent,  or  attorney  shall  make 
proof,  by  affidavit,  showing  dmong  other  things  the  "actual  value" 
of  the  property  claimed.  HM,  that  such  affidavit  Is  an  essential  pre- 
leqnisite  to  the  attaching  of  the  jurisdiction  of  the  court. 
Deni*  ▼.  Crittenden,  42  N.  Y.  642. 

8.  Baxb— Same— Sakb—Pboof.— The  mere  fact  that  the  justice  went  on 
and  took  jurisdiction,  and  the  defendant  appeared-  and  pleaded  and 
raised  no  objection,  joined  to  the  want  of  affirmative  proof  that  there 
was  no  affidavit,  will  create  no  presumption  in  support  of  a  judgment, 
nor  be  sufficient  to  prove  that  the  necessary  affidavit  was  made. 

4.  Bai-b  rs  ADjnnAiyrT— TrrtB  of  Pobchasbb.— A  purchaser  in  good  ^^ 

faith  under  a  marshal's  sale,  upon  a  decree  of  a  court  of  admiralty, 
will  be  protected  in  his  title  if  the  court  had  jurisdiction  to  decree 
the  sale. 

6.  Sake — Jitribdiotion — NonoB.  —  In  such  case  jurisdiction  over  the 

vessel  is  acquired  by  its  seizure  by  the  marshal  'inder  the  process 
of  the  court,  and  this  seizure  and  possession  by  the  marshal  are,  in 
view  of  the  law,  notice  to  all  persons  interested  of  the  pendency  of 
the  proceedings,  and  of  their  right  to  intervene  and  protect  their  in- 
terests. 
8.  Same-^Samb— Notice  by  Publication. — The  rules  and  practice  of 
the  court  require  notice  by  publication,  but  they  have  not  the  force  of 
•tatatoiy  requliementB,  nor  do  they  prescribe  such  publication  as  an 
ahsolut^y  essential  prerequisite,  eith.ir  to  the  assumption  of  jurisdic- 
tion, or  to  the  exercise  of  the  power  of  the  court  to  condemn  and  sell 
a  vessel  to  satisfy  a  maritime  lien. 

7.  Samx — Bahb — Same. — The  Ivant  of  notice  by  publication  will  furnish 

ground  for  opening  the  decree,  but  does  not  render  the  proceedings 
void. 

8.  Sake — Matters  of  Aooouht. — A  court  of  admiralty  will  take  no  juris- 

diction of  matters  of  account,  in  a  suit  fur  possession,  between  stran- 
gers to  the  suit,  and  the  respondent  who  has  been  in  possession. 
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W.  R.  Becbe,  for  libellant. 

J.  A.  Halien  and  W.  Mynderse,  for  respondent  Datcher. 

T.  Saunders,  for  owners  of  carjgo. 

Ghoate,  D.  J.  This  is  a  suit  to  reoover  possession  of  the 
canal-boat  A.  Noxon.  The  libel  alleges  that  the  libellant  is, 
and  ever  since  July,  1876,  has  been,  the  sole  owner  of  the 
canal-boat;  that  in  July,  1876,  he  became  the  owner  of  the 
boat  by  a  purchase  from  the  executors  of  one  William  Mur- 
tagh,  the  same  having  been  sold  under  a  writ  of  venditioni 
exponat  issued  out  of  this  court,  and  bought  in  by  the  said 
Murtagh  August  28,  1874;  that  the  respondent,  John  Doe, 
whose  real  name  is  unknown,  is  in  the  unlawful  possession 
of  the  boat,  and  unlawfully  refuses  to  allow  the  libellant  to 
take  possession  of  her,  and  has  kept  the  libellant  from  the 
lawful  possession  of  the  same  since  about  the  year  1879. 
The  libel  alleges  a  demand  and  refusal  to  deliver  possession 
of  the  boat. 

One  Susan  Dutcher  appears  as  respondent.  Her  answer 
denies  that  the  libellant  is  the  owner  of  the  boat.  It  admits 
that  the  boat  was  sold  under  a  writ  of  venditioni  exponas  issued 
out  of  this  court,  but  alleges  that  the  writ  was  fraudulently 
obtained,  by  collusion  between  one  Walker  and  said  Murtagh 
and  one  Williams,  the  master  of  the  boat ;  that  Walker  pre- 
tended to  act  as  the  authorized  proctor  of  the  owner  of  the 
boat,  though  he  was  not  authorized  to  act  as  such  by  the 
owner,  and  acted  as  such  without  the  knowledge  or  consent 
of  the  owner;  that  Murtagh  obtained  no  title  to  the  boat,  and 
that  she  was  never  sold  under  any  valid  judgment  or  decree; 
that  the  respondent  is  the  lawful  owner,  and  entitled  to  the 
possession  of  the  boat.  The  answer  also  denies  the  alleged 
demand  and  refusal,  and  denies  the  jurisdiction  of  the  court. 
It  then  alleges  that  in  1867  one  Wennie,  the  builder  of  the 
boat,  sold  and  delivered  her  to  one  Philip  Dutcher;  that  in 
April,  1873,  Philip  Dutcher  entered  into  an  agreement  with 
James  M.  Williams,  by  which  Dutcher  agreed  to  transfer  the 
boat  to  Williams  in  consideration  of  $2,000,  and  Dutcher 
agreed  to  give  Williams  a  bill  of  sale,  when  the  payments 
agreed  upon  had  been  actually  made,  in  the  meantime  the 
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title  of  the  boat  remaining  in  Dutcher;  that  Williams  navi- 
gated the  boat,  and  finally  seoreted  the  same  bo  that  she  oould 
not  be  found  by  Datcher,  but  Williams  failed  to  make  the 
payments;  that  Dutcher  searched  for  the  boat,  but  she  'was 
secreted  by  WUliame,  Murtagh,  and  the  libellant,  who  also 
altered  her  appearance  for  the  purpose  of  concealment;  that 
Dutcher  was  not  able  to  find  her  till  about  August  28,  1879, 
when  he  found  her  at  Port  Schuyler,  in  the  coanty  of  Albany, 
state  of  New  York ;  that  he  at  once  commenced  an  action  of 
replevin,  for  the  possession  of  the  boat,  in  a  court  of  compe- 
tent jurisdiction;  that  the  libellant  herein  duly  appeared  in 
said  action,  and,  after  trial,  judgment  was  rendered,  Septem- 
ber 8,  1879,  in  favor  of  Dutcher  and  against  this  libellant, 
for  the  possession  of  the  boat  and  for  costs,  and  that  posses- 
sion was  given,  by  the  officer  of  the  court,  to  Dutcher,  under 
said  judgment,  the  court  being  a  justice's  court,  in  the  county 
of  Albany;  that  the  court  had  jurisdiction  of  the  cause  and 
of  the  parties,  and  that  20  days  have  elapsed  since  the  judg- 
men;  without  any  appeal;  that  on  the  eighth  day  of  Novem- 
ber,  1879,  Philip  Dutcher  sold  and  delivered  the  boat  to  one 
Hallen,  and  on  the  tenth  day  of  said  November  Hallen  sold 
and  delivered  the  boat  to  the  respondent,  Susan  Dutcher. 

The  first  question  that  arises  in  this  case  is  as  to  the  valid- 
ity and  effect  of  the  judgment  of  the  justice's  court,  set  up  in 
the  answer,  as  an  adjudication  upon  the  title  or  right  to  the 
possession  of  this  boat,  binding  upon  the  libellant ;  for  if  it  be 
true  that,  by  the  judgment  of  a  court  having  competent  juris- 
diction of  the  subject-matter  and  of  the  parties,  in  a  suit 
between  Philip  Dutcher,  the  vendor  of  the  respondent,  aa 
plaintiff,  and  this  libellant  as  defendant,  it  has  been  deter- 
mined that  the  respondent's  vendor  was  entitled  to  the  pos- 
session, this  libel,  of  course,  must  be  dismissed. 

It  is,  indeed,  suggested  that  a  party  holding  under  a  mar- 
shal's sale  is  not  liable  to  be  dispossessed  by  an  action  of 
replevin  brought  in  a  state  court,  and  that  the  justice's  court 
cannot  disregard  the  decree  of  this  court,  and  the  possession 
held  under  it.  It  appears  that  in  the  action  in  the  justice's 
ooort  the  title  of  libellant,  as  set  foirth  in  bis  libel,  was  shown, 
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and  the  record  of  thi»  eoart  in  the  suit  in  which  the  heat  mu 
sold  was  pat  in  evidence,  and,  nevertheless,  the  jury  found  for 
the  plaintiff  for  possession,  and  the  justice  rendered  judgment 
as  alleged  in  the  answer.  Bat  obviously  there  is  nothing  in 
the  suggestion  that  a  purchaser  under  a  marshal's  sale,  or 
one  who  succoeded  to  his  title,  is  not,  equally  with  any  other 
person  having  or  claiming  to  have  a  title  to  a  vessel,  liable  to 
be  sued,  in  an  action  of  replevin  to  recover  the  same,  in  any 
state  court  which,  under  the  laws  of  the  state,  has  jurisdiction 
over  the  parties,  and  also  jurisdiction  over  the  subjeot-mstter; 
that  is,  of  an  action  of  replevin. 

Possession  under  a  marshal's  deed  gives  the  grantee  no 
exemption  from  being  sued.  If  sued  he  must  show  his  title 
by  way  of  defence.  The  commencing  of  a  suit  against  him 
by  due  process  of  law  is  not  an  interference  with  the  author- 
ity of  the  marshal,  or  with  the  court  by  whose  authority  he 
sells.  There  is  nothing  in  the  laws  of  the  United  States  im- 
pairing the  concurrent  jurisdiction  of  the  state  courts  over 
suits  for  the  possession  of  ships  because  the  title  of  the  de- 
fendant sued  is  thus  derived.  The  Royal  Saxon,  1  Wall.  333. 
Nor  is  there  any  difference  between  a  court  of  general  and  a 
court  of  limited  jurisdiction  in  the  effect  of  the  judgment  as 
a  conclusive  determination  of  the  rights  of  the  parties,  pro- 
vided the  court  had  jurisdiction  to  hear  and  determine  the 
case,  and  jurisdiction  of  the  parties.  A  judgment  of  an  in- 
ferior court  is  just  as  binding  in  such  a  case  as  that  of  a  court 
of  general  jurisdiction,  subject,  of  course,  to  that  right  of 
appeal  or  review  which  the  laws  of  the  state  may  give  to  the 
defeated  party. 

It  seems  also  to  be  the  law  of  the  state  of  New  Tork  that 
the  judgment  rendered  by  a  justice's  court  is  valid,  though 
not  entered  in  his  docket,  and  omissions  in  his  docket  may 
be  supplied  by  parol  evidence.  In  this  case,  although  the 
entry  of  judgment  is  simply  "Costs,  8.T5,"  it  has  been  satis- 
factorily shown  that  the  justice  declared  his  judgment  in  favor 
of  the  plaintiff,  after  trial  and  verdict,  and  in  conformity  to 
the  verdict.     HaU  v.  TuUle,  6  Hill,  38. 

The  question,  then,  is  whether  it  is  shown  by  the  respond' 
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ent  that  the  jostice  bad  jarisdiction  of  the  parties  and  the 
sabjeet-matter.  That  he  had  jurisdiction  of  the  parties  if  he 
hod  jnrisdiotion  of  the  subject-matter — that  is,  if  the  case 
was  one  that  be  was  competent  to  try — is  clear  enough,  sinc^e 
ihej  appeared,  pat  in  a  complaint  and  answer,  and  went  to 
trial  without  any  objection  on  the  part  of  the  defendant,  this 
libellant.  He  thereby  waived  any  defect  in  the  process,  so 
far  as  jurisdiction  of  his  person  is  oonoemed<  The  question 
whether  the  justice  had  jurisdiction  of  the  subject-matter 
depends  on  the  eonstroction  of  the  statute  under  which  he 
act^d.  That  statute  provides  that  justices  of  the  peace  shall 
have  civil  jurisdiction  in  certain  cases,  including  "an  action  to 
recover  the  possession  of  personal  property  claimed,  the  value 
of  which,  as  stated  in  the  affidavit  of  the  plaintiff,  his  agent, 
or  attorney,  shall  not  £xceed  the  sum  of  $200."  It  is  pro- 
vided in  the  same  statute  that,  before  any  process  shall  issue, 
the  plaintifP,  his  agent,  or  attorney  shall  make  proof,  by  affi- 
davit, showing  among  other  things  the  "actual  value"  of  the 
property  claimed.  This  is,  unquestionably,  the  affidavit  first 
referred  to  as  "the  affidavit  of  the  plaintiff,  his  agent,  or  attor- 
ney." The  question  is  whether  this  proof  by  the  affidavit, 
that  the  value  does  not  exceed  $200,  is  an  essential  prerequi- 
site to  the  attaching  of  the  jurisdiction  of  the  court.  In  the 
absence  of  authoritative  decisions  of  the  state  courts  it  might 
be  considered  doubtful  whether  the  substance  of  the  require- 
ment as  to  jurisdiction  might  not  be  that  the  value  of  the 
property  in  fact  does  not  exceed  $200,  and  whether,  where  the 
defendant  appears  and  submits  to  the  jurisdiction,  the  failure 
to  make  the  affidavit  might  not  be  considered  as  cured  by  his 
waiving  it.  But.  the  court  of  appeals  have,  I  think,  passed  on 
this  question,  and  given  a  construction  to  the  statute,  holding 
that  its  meaning  is  not  that  the  justice  has  jurisdiction  when 
the  value  of  the  property  does  not  in  fact  exceed  $200,  but  only 
in  case  the  plaintiff,  his  agent,  or  attorney  has,  by  his  affida- 
vit, made  proof  of  that  fact.  I  think  this  is  the  real  meaning 
and  effect  of  the  decision  in  Dennit  v.  Crittenden,  42  N.  T. 
542,  and  this  court  is  bound  to  follow  that  decision.  The 
affidavit  being  essential  to  conferring  jurisdiction  on  the  jus- 
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tioe,  the  failure  to  make  the  affidavit  cannot  be  waived  by  the 
defendant's  appearing  and  not  taking  the  objection.  Consent 
cannot  give  jurisdiction  over  the  subject-matter.  As  the  rule 
is  very  briefly  but  very  exactly  expressed,  in  Coffin,  ExeciUor, 
V.  Tracey,  3  Caines,  129,  "Consent  will  take  away  error,  but 
neither  that  nor  confession  will  give  jurisdiction."  See,  also, 
BeUinger  v.  Ford,  U  Barb.  250 ;  Hoyt  v.  Mohny,  2  N.  H.  822; 
Dudley  v.  Mayhew,  3  N.  Y.  9. 

It  is  insisted,  however,  that  es  it  does  not  affirmatively 
appear  by  the  proofs  that  there  was  no  affidavit,  and  it  does 
appear  that  the  justice  went  on  and  took  jurisdiction,  and 
the  defendant  appeared  and  pleaded,  and  raised  no  objec- 
tion, it  will  be  presumed  in  support  of  the  judgment  that  the 
necessary  affidavit  was  made,  or  that  these  facts  are  suffi- 
cient proof  that  it  was  made.  It  is  true  that,  in  case  of  a 
judgment  of  a  court  of  general  jurisdiction,  everything  not 
inconsistent  with  the  record  is  presumed  to  have  been  regu- 
larly done  that  is  necessary  to  sustkin  the  judgment;  but  the 
contrary  rule  applies  when  a  right  is  set  up  under  the  judg- 
ment of  a  court  of  special  or  limited  jurisdiction.  The  New 
Tork  Code,  §  532,  provides  as  follows :  "In  pleading  a  judg- 
ment, or  other  determination,  of  a  court  ot  officer  of  special 
jurisdiction,  it  is  not  necessary  to  state  the  facts  conferring 
jurisdiction,  but  the  judgment  or  determination  may  be  stated 
to  have  been  duly  given  or  made.  If  that  allegation  is  con- 
troverted the  party  pleading  must,  on  the  trial,  establish  the 
facts  conferring  jurisdiction."  That  a  justice  of  the  peace 
is  a  court  or  officer  of  special  jurisdiction,  within  the  meaning 
of  the  rule  of  pleading  thus  changed,  and  the  rule  of  evidence 
thus  embodied  in  the  statute  law  of  New  York,  has  been  often 
held  by  the  courts.  Turner  v.  Rdby,  3  N.  Y.  193;  Yager  v. 
Hannah,  6  Hill,  631;  Hunt  v.  Dutcher,  13  How.  Pr.  538,  539; 
Barnes  v.  Harris,  3  Barb.  603.  See,  also,  MUU  v.  Martin, 
19  Johns,  7. 

It  cannot,  therefore,  be  presumed  that  there  was  an  affida- 
vit. The  burden  of  proving  the  fact  was  assumed  by  respond- 
ent in  setting  up  the  judgment  in  her  answer.  The  appeaS 
ance  of  this  libellant  in  the  case  is  not  sufficient  evidence  of 
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the  fact,  if,  indeed,  it  is  any  evidence.  His  Toltmtary  appear- 
ance would  be  a  waiyer  of  the  aiBdavit  if  the  vant  of  it  tra^ 
a  mere  irregalarity.  His  appearing  and  submitting  the  case 
are  not  inconsistent  with  the  absence  of  an  affidavit;  there- 
fore they  do  not  amount  to  an  admission  on  his  part  that  there 
was  an  affidavit.  The  justice,  and  the  attorney  for  the  plaintiff 
in  the  suit  before  the  justice,  were  both  examined  as  witnesses 
on  the  trial  of  this  suit,  and  whatever  weight  the  fact  that 
this  libellant  appeared  and  made  no  objection  might  be  enti- 
tled to,  if  any,  as  evidence  of  the  making  of  the  affidavit,  is 
overborne  by  the  circumstance  that  these  witnesses  were  ex- 
amined, and,  having  th§  means  of  testifying  to  this  essential 
fact,  if  it  existed,  gave  no  testimony  upon  it.  The  docket  of 
the  justice  was  also  produced,  and  does  not  show  any  affida- 
vit. The  judgment  of  the  justice  must  therefore  be  held  to 
be  a  nullity,  because  it  is  not  shown  that  he  had  jurisdiction 
of  the  cause. 

The  next  question  to  be  determined  is  whether  the  libel- 
lant's  title  under  the  marshal's  sale  is  a  good  title  as  against 
Philip  Butcher,  assuming  that  ho  was  the  owner  of  the  boat 
at  the  time  of  the  decree  of  this  court  under  which  that  sale 
was  made.  The  objections  taken  to  this  title  are  that  Philip 
Dutcher  is  not  bound  by  the  decree,  nor  his  interest  cut  off 
by  the  sale,  because,  as  the  respondent  contends,  he  did  not 
appear  in  the  suit,  nor  have  actual  or  constructive  notice  of 
the  same.  On  the  eighteenth  of  July,  1874,  a  libel  was  filed 
by  William  Murtagh  against  the  canal-boat  Noxon,  in  this 
court,  for  a  towage  service,  for  the  sum  of  $42.  On  the  same 
day  process  was  issued,  and  the  marshal  seized  the  canal- 
boat  A.  Noxon  under  the  monition,  and  made  return  on  July 
21, 1874,  that  he  had,  in  obedience  to  the  monition,  attached 
the  canal-boat  Noxon,  her  tackle,  etc. 

On  the  twenty-third  of  July,  1874,  a  libel  was  filed  by 
the  New  York  &  Amboy  Towing  Company  against  the  canal- 
boat  A.  Noxon,  for  towage  service  amounting  to  $271.45,  and 
process  was  issued  returnable  August  11,  1S74,  on  which  tho 
marshal  returned  August  11,  1874,  that  he  had  attached  the 
canal-boat  Noxon. 
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On  the  twenty-fifth  of  July,  1874,  Lake  Frickard  and  others 
filed  a  libel,  for  repairs,  for  the  snm  of  $38,  against  the  canal- 
boat  A.  Noxon,  and  process  issued  returnable  July  28,  1874, 
on  which  the  marshal  returned  that  he  had  attached  the 
canal-boat  A.  Noxon. 

On  the  twenty-eighth  day  of  July,  1874,  Horatio  N.  Walker, 
a  proctor  of  this  court,  filed  with  the  clerk,  in  each  of  the  two 
oases  of  Murtagh  against  canal-boat  Noxon,  and  Prickard 
and  others  against  canal-boat  A.  Noxon,  a  notice  entitled  in 
the  cause  as  follows :  "The  clerk  will  please  enter  my  appear- 
ance as  proctor  for  the  claimant;"  which  notice  was  subscribed 
"Horatio  N.  Walker,  Proctor  for  Claimant." 

On  the  fourth  day  of  August,  1874,  Hewitt  Chard  and  others 
filed  their  libel  against  the  canal-boat  A.  Noxon,  for  repairs 
and  materials,  for  the  sum  of  $231.35,  and  process  was  issued 
returnable  August  25,  1874,  on  which  the  marshal  returned 
that  he  had  attached  the  canal-boat  A.  Noxon. 

On  the  return  day  of  the  several  monitions  in  the  cases  of 
Prickard  on  the  twenty-eighth  of  July,  and  of  the  New  York 
&  Amboy  Towing  Company  on  the  eleventh  of  August,  and 
also  on  the  return  d&j  of  the  order  of  publication  in  the  case 
of  Murtagh,  Mr.  Walker  also  appeared  in  court;  his  appear- 
ance as  proctor  for  claimant  was  minuted  by  the  clerk,  and 
he  obtained  leave  to  answer  in  one  week. 

On  the  eleventh  of  August,  1874,  Mr.  Walker  signed  a 
paper  entitled  "In  the  suit  of  Murtagh  against  the  canal-boat 
Noxon,"  as  follows:  "The  undersigned,  proctor  for  the  owner 
and  claimant,  hereby  consents  that  a  decree  may  be  entered 
for  $42  and  costs,  and  that  said  vessel  may  be  sold  by  an 
order  of  this  court,  and  a  vend.  ex.  may  be  issued  to  the  mar- 
shal." This  was  subscribed  "Horatio  N.  Walker,  Proctor  for 
Dutcher,  etc..  Owners."  This  was  filed  August  13,  1874,  and 
a  decree  of  condemnation  and  sale  was  entered,  together  with 
an  order  for  the  issue  of  a  writ  of  venditioni  exponas  for  the 
sale  of  the  canal-boat,  upon  giving  "six  days'  notice  of  sale 
pursuant  to  law."  The  decree  recites  that  it  is  made  "on 
reading  and  filing  a  consent  signed  by  Horatio  N.  Walker, 
proctor  for  the  claimant,"  and  was  entered  on  motion  of  libel- 
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lant's  proctors.  Thevrit  of  venditioni  exponas  was  issned  on 
the  thirteenth  of  August,  1574,  and  on  the  tventy-nintb  day 
of  August,  1874,  the  marshal  made  return  that  he  had  sold 
the  canal-hoat  Nozon  for  |600,  which  he  had  paid  to  the  clerk 
of  the  court. 

On  the  thirty'first  of  August,  1874,  a  consent  -tras  filed* 
entitled  in  the  four  suits,  and  subscribed  "Horatio  N.  Walker, 
Proctor  for  Claimant, "  that  the  proceeds  arising  from  the  sale 
be  paid  over  to  the  proctors  for  the  libellants,  without  the 
entering  of  any  decrees  in  said  actions.  This  consent  was 
dated  August  29;  1874.     The  money  was  eo  paid  out. 

The  foregoing  is  a  full  statement  of  all  that  appears  npon 
the  records  or  files  of  this  court  in  said  suits.  No  claim  was 
ever  filed  on  behalf  of  any  person  a^  owner  of  said  canal- 
boat.  William  Murtagh,  the  libellant  in  the  first  suit,  be- 
came the  purchaser  at  the  marshal's  sale,  and  the  libellant  in 
this  suit  purchased  the  boat,  in  good  faith  and  for  value,  of 
his  executor. 

It  is  claimed  on  behalf  of  the  libellant  that  Walker's  appear- 
ance in  the  cause  was  for  Philip  Dutoher,  and  bound  him,  and 
that  therefore  his  interest  is  cut  off  by  the  decree ;  and,  if  this 
is  not  so,  that  then  Philip  Butcher's  interest  is  cut  off  because 
he  failed  to  appear.  Testimony  has  been  taken  in  respect  to 
the  authority,  if  any,  which  Walker  had  to  appear  on  behalf  of 
Philip  Dutcher,  and  it  shows  that  Philip  Dutcher  knew  noth- 
ing of  the  proceedings  in  this  court,  and  never  gave  any 
authority  to  any  person  to  employ  a  proctor  to  appear  for 
him ;  that  the  master  was  using  the  boat  under  an  agreement 
with  Philip  Dutoher,  which  was  in  effect  an  agreement  to  sell 
the  boat  to  him  upon  the  payment  of  a  certain  price,  of  which 
he  had  paid  part ;  that  the  master  employed  Walker  to  appear 
and  defend  the  suits;  that  he  represented  to  him  that  one 
Dntcher  was  one  of  the  owners,  and  that  he,  the  master,  also 
had  an  interest,  and  that  still  another  person  was  interested 
in  her;  that  Walker  advised  the  master  that  he  must  give 
security  in  order  to  release  the  boat;  that  the  master  pro- 
fessed to  attempt  to  do  so,  but  was  unable  to  obtain  bail  for 
her.    And  after  the  other  libels  were  filed,  and  the  claims 
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seeined  to  ezoeed  the  value  of  the  boat,  Walker,  with  the 
approval  of  the  master,  and  to  euive  expense,  gave  the  con- 
sent to  the  decree  of  condemnation  and  sale,  and  also  the 
consent  for  the  distribution  of  the  proceeds.  Neither  the 
master  nor  Walker  received  any  part  of  the  proceeds.  The 
evidence  fails  to  show  any  fraud  on  the  part  of  Walker  or  of 
the  purchaser,  Murtagh,  and  this  libellant  in  this  suit  was  s 
purchaser  in  good  faith  from  Murtagh's  executor. 

So  far  as  appears,  the  claims  for  which  the  several  libels 
were  filed  were  valid  liens  on  the  boat,  and  the  evidence  does 
not  show  that  she  was  then  worth  more  than  $600,  the  price 
paid  by  Murtagh.  On  this  state  of  facts  the  decree  of  con- 
demnation and  sale  are  conclusive  in  favor  of  the  purchaser, 
notwithstanding  any  iirregularity  in  the  notice  given,  or  in- 
tended to  bo  given,  to  parties  in  interest,  by  publication.  A 
purchaser  in  good  faith  under  a  marshal's  sale,  upon  a  decree 
of  a  court  of  admiralty,  will  be  protected  in  his  title  if  the 
court  had  jurisdiction  to  decree  the  sale.  The  rules  of  the 
court  require  notice  by  publication  before  a  default  can  be 
entered.  If  these  rules  have  not  been  observed  it  is  good 
ground  for  opening  the  decree  and  letting  in  a  party  to  de- 
fend. The  Hornet,  Abb.  Adm.  57.  But  the  decree  is  valid 
until  set  aside  or  reversed,  and  cannot  be  attacked  collaterally. 
Jurisdiction  over  the  vessel  is  acquired  by  its  seizure  by  the 
marshal  under  the  proce.ss  of  the  court,  and  this  seizure  and 
possession  by  the  marshal  are,  in  view  of  the  law,  notice  to 
all  persons  interested  of  the  pendency  of  the  proceedings, 
and  of  their  right  to  intervene  and  protect  their  interests. 
Thus,  in  the  case  of  The  Mary,  9  Cranch,  126, 144,  Chief  Jus- 
tice Marshall  says :  "The  whole  world,  it  is  said,  are  parties  in 
an  admiralty  cause ;  and,  therefore,  the  whole  world  is  bound 
by  the  decision.  The  reason  on  which  this  dictum  stands  will 
determine  its  extent.  Every  person  may  make  himself  a 
party,  and  appeal  from  the  sentence;  but  notice  of  the  con- 
troversy is  necessary  in  order  to  become  a  party,  and  it  is  a 
principle  of  natural  justice,  of  universal  obligation,  that  be- 
fore the  rights  of  an  indivual  be  bound  by  a  judicial  sentence 
he  shall  have  notice,  either  actual  or  implied,  of  the  proceed- 
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ings  Ihgainst  him.  Where  these  proceedings  are  against  the 
person  notice  is  served  personally  or  by  publication;  where 
they  are  in  rem  notice  is  served  upon  the  thing  itself.  This 
is  necessarily  notice  to  all  those  who  have  any  interest  in  the 
thing,  and  is  reasonable  because  it  is  necessary,  and  because 
it  is  the  part  of  common  prudence,  for  aU  those  who  have  any 
interest  in  it,  to  guard  that  interest  by  persons  who  are  in  a 
position  to  protect  it.  Every  person,  therefore,  who  could 
assert  any  title  to  The  Mary  has  constructive  notice  of  her 
seizure,  and  may  fairly  be  considered  as  a  party  to  the  libel." 

In  HoUingeworth  v.  Barbour,  4  Pet.  474,  Mr.  Justice  Bald- 
win, delivering  the  opinion  of  the  supreme  court,  cites  and 
approves  the  following,  from  the  opinion  given  below :  "It  is 
an  acknowledged  general  principle  that  judgments  and  decrees 
are  binding  only  on  parties  and  privies.  The  reason  of  the 
rule  is  founded  in  the  immutable  principle  of  natural  justice, 
ttiat  no  man's  right  should  be  prejudiced  by  the  judgment  or 
decree  of  a  court  without  an  opportunity  of  defending  the 
light.  This  opportunity  is  afforded,  or  supposed  in  law  to  be 
afforded,  by  a  citation  or  notice  to  appear  actually  served,  or 
constructively,  by  pursuing  such  means  as  the  law  may  in 
special  cases  regard  as  equivalent  to  personal  service.  The 
course  of  proceeding  in  admiralty  causes,  and  some  other 
cases  where  the  proceeding  is  strictly  in  rem,  may  be  supposed 
to  be  exceptions  to  this  rule.  They  are  not  properly  excep- 
tions. The  law  regards  the  seizure  of  the  thing  as  construct- 
ive notice  to  the  whole  world;  and  all  persons  concerned  in 
interest  are  considered  as  affected  by  this  constructive  notice.  "- 

In  Thompson  v.  Tolinie,  2  Pet.  157, 163,  Mr.  Justice  Thomp- 
son says:  "The  general  and  well-settled  rule  of  law  in  such 
cases  is  that  when  the  proceedings  are  collaterally  drawn  in 
question,  and  it  appears  upon  the  face  of  them  that  the  subject- 
matter  was  within  the  jurisdiction  of  the  court,  they  are  void- 
able only.  The  errors  and  irregularities,  if  any  exist,  are  to 
be  corrected  by  some  direct  proceeding,  either  before  the  same 
court,  to  set  them  aside,  or  in  an  appellate  court.  If  there  is 
a  total  want  of  jurisdiction  the  proceedings  are  void  and  a 
mere  nullity,  and  confer  no  right  and  a^ord  no  justification, 
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and  may  be  rejected  when  collaterally  drawn  in  qneslion.* 
And  at  page  169  he  says:  "The  joriBdiotion  of  the  eourt 
(nnder  whose  order  the  sale  was  made)  over  the  snbject- 
matter  appears  npon  the  face  of  the  proceedings,  and  its 
errors  or  mistakes,  if  any  were  committed,  eannot  be  cor- 
rected or  examined  when  brought  ap  collaterally  as  they  were 
in  the  oircnit  ooart." 

In  Voorheet  t.  Batik  of  the  United  Statet,  10  Pet.  449,  477,  it  is 
said :  "The  purchaser  is  not  bound  to  look  beyond  the  decree, 
when  executed  by  a  conveyance,  if  the  facts  necessary  to  give 
jurisdiction  appear  on  the  face  of  the  proceedings,  nor  to  look 
further  back  than  the  order  of  the  court.  '  If  the  jurisdiction 
was  improvidently  exercised,  or  in  a  manner  not  warranted 
by  the  evidence  before  it,  it  is  npt  to  be  corrected  at  the  ex- 
pense of  the  purchaser,  who  had  a  right  to  rely  upon  the  order 
of  the  court  as  an  authority  emanating  from  a  competent  ju- 
risdiction.' 2  Pet.  163, 168.  'When  a  court  has  jurisdiction 
it  has  the  right  to  decide  every  question  in  the  cause;  and, 
whether  the  decision  be  correct  or  not,  its  judgment,  until 
reversed,  is  regarded  as  binding  in  every  other  court.'  In  the 
United  States  v.  Adredondo  it  was  laid  down  as  a  universal 
principle  that  when  power  or  jurisdiction  is  delegated  to  any 
public  officer  or  tribunal  over  a  subject-matter,  and  its  exer- 
cise is  confided  to  his  or  their  discretion,  the  acts  so  done  are 
valid  and  binding  as  to  the  subject-matter,  and  individual 
rights  will  not  be  disturbed  collaterally  for  anything  done  in 
the  exercise  of  that  discretion  within  the  authority  and  power 
conferred.  The  only  question  which  can  arise,  between  an 
individual  claiming  a  right  under  the  acts  done,  and  the  pub- 
lic or  any  person  denying  their  validity,  are  power  in  the  offi- 
cer and  fraud  in  the  party.  All  other  questions  are  settled 
by  the  decision  made  or  act  done  by  the  tribunal  or  officer, 
unless  an  appeal  or  other  revision  of  their  proceedings  is  pre- 
scribed by  law."   See,  also,  V.  8.  v.  Arredondo,  6  Pet.  691, 729. 

In  Orignon'a  Lestee  v.  Astor,  9  How.  819, 343,  the  court  say, 
after  citing  the  cases  of  Thompson  v.  ToUnU  and  Voorheet  y. 
Bank  of  U.  8.:  "We  do  not  deem  it  necessary,  now  or  here- 
after, to  retrace  the  reasons  or  authorities  on  which  the  de- 
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oiaions  of  this  court,  in  that  or  the  cases  which  preceded  it, 
zested ;  they  are  founded  on  the  oldest  and  most  sacred  prin- 
oiples  of  the  common  law.  Time  has  consecrated  them. 
The  eoorts  of  the  states  have  followed  and  this  court  has 
never  departed  from  them.  They  are  rules  of  property  on 
which  the  repose  of  the  country  depends.  Titles  acquired 
under  the  proceedings  of  courts  of  competent  jurisdiction 
must  be  deemed  inviolable  in  collateral  actions,  or  none  can 
know  what  is  his  own." 

The  same  doctrine,  as  to  the  oonclusiTe  character  of  a  de- 
cree or  judgment  of  a  court  having  jurisdiction  of  the  subject- 
matter,  and  the  absolute  validity  of  a  title  made  under  such 
decree,  is  declared  in  Oriffiih  v.  Bogert,  18  How.  158, 163,  and 
Beauregard  v.  City  of  New  Orleans,  Id.  497, 503.  In  the  last  case 
the  court  say :  "And,  when  the  object  is  to  sell  the  real  estate 
of  an  insolvent  or  embarrassed  succession,  the  settled  doc- 
trine is,  there  are  no  adversary  parties ;  the  proceeding  is  in 
rem;  the  administrator  represents  the  land.  They  are  anal- 
ogous to  proceedings  in  admiralty,  where  the,  only  question  of 
jurisdiction  is  the  power  of  the  court  over  the  thing — ^the 
subject-matter  before  them — ^without  regard  to  the  parties 
who  may  have  an  interest  in  it.  All  the  world  are  parties. 
In  the  orphan's  court,  and  all  the  courts  which  have  power  to 
sell  the  estates  of  decedents,  their  action  operates  on  the 
estate — ^not  on  the  heirs  of  the  intestate.  A  purchaser  elaimd 
not  their  title,  but  one  paramount.  The  estate  passes  by 
operation  of  law." 

In  Florentine  v.  Barton,  2  Wall.  210, 216,  where  the  title  of 
a  purchaser  under  a  sale  by  order  of  a  court,  to  pay  the  debts 
of  a  deceased  owner,  was  in  question,  Mr.  Justice  Grier  says : 
"The  court  has  power  over  the  subject-matter  and  the  parties. 
It  is  true  in  such  proceedings  there  are  no  adversary  parties, 
because  the  proceeding  is  in  the  nature  of  a  proceeding  in 
rem,  in  which  the  estate  is  represented  by  the  administrators, 
and,  as  in  a  proceeding  in  rem  in  admiralty,  all  the  world  are 
parties.  In  making  the  order  of  sale  the  court  are  presumed 
to  have  adjudged  every  question  necessary  to  justify  such 
order  or  decree,  viz. :  the  death  of  the  owner;  that  the  peti* 
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tioners  were  his  administrators ;  that  the  personal  estate  was 
insufficient  to  pay  the  debts  of  the  deceased;  that  the  private 
act  of  assemblj,  as  to  the  manner  of  sale,  was  within  the 
constitutional  power  of  the  legislature ;  and  that  all  the  pro- 
visions  of  the  law,  which  are  directory  to  the  administrators, 
have  been  complied  with.  The  court  having  a  right  to  decide 
every  question  which  occurs  in  a  cause,  whether  its  decision 
be  correct  or  otherwise,  its  judgment,  until  reversed,  is  binding 
upon  every  other  court.  The  purchaser  under  such  a  sale  is 
not  bound  to  look  further  back  than  the  order  of  the  court,  oi 
to  inquire  as  to  its  mistakes.  The  court  is  not  bound  to  enter 
on  record  the  evidence  on  which  any  fact  was  decided.  The 
proceedings  on  which  the  action  of  the  court  is  grounded  are 
usually  kept  on  separate  papers,  which  are  often  mislaid  oi 
lost.  A  different  doctrine  would  (especially  after  a  lapse  oi 
over  30  years)  reader  titles  under  a  judicial  sale  worthless, 
and  a  mere  trap  for  the  unwary.  These  propositions  will  be 
found  discussed  at  length,  and  fully  decided  by  us,  in  Grig- 
non'a  Leasee  v.  Astor.  Any  further  argument  in  vindication 
of  them  is  superfluous." 

In  Tlie  Moses  Taylor,  4  Wall.  411,  427,  the  coinrt  say :  "Tht 
action  against  the  steamer  by  name,  authorized  by  the  statute 
of  California,  is  a  proceeding  in  the  nature  and  with  the  inci' 
dents  of  a  suit  in  admiralty.  The  distinguishing  and  charac 
teristic  feature  of  such  suit  is  that  the  vessel  or  thing  proceeded 
against  is  itself  seized  and  impleaded  as  the  defendant,  and  ii 
judged  and  sentenced  accordingly.  It  is  this  dominion  of  th< 
suit  in  admiralty  over  the  vessel  or  thing  itself  which  gives  t< 
the  title  made  under  its  decrees  validity  against  all  the  world 
By  the  common-law  process,  whether  of  mesne  attaohmen 
or  execution,  property  is  reached  only  through  a  persona 
defendant,  and  then  only  to  the  extent  of  his  title.  Under  i 
sale,  therefore,  upon  a  judgment  in  a  common-law  proceed 
ing,  the  title  acquired  can,  never  be  better  than  that  possesses 
by  the  personal  defendant.  It  is  his  title,  and  not  the  prop 
erty  itself,  which  was  sold." 

In  Harvey  v.  Tyler,  2  Wall.  328, 341,  the  court  say :  "In  refer 
ence  to  these  (t.  e.,  courts  of  general  jurisdiction)  the  genera 
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rale  is  that  every  presamption  not  inconsietent  with  the  rec- 
ord is  to  be  indnlged  in  favor  of  their  jurisdiction ;  and  their 
jadgment,  however  erroneous,  cannot  be  questioned  when  in- 
introduced  collaterally,  unless  it  be  shown  afi5nnatively  that 
they  had  no  jorisdiction  of  the  case." 

That  the  seizure  by  the  ofEicer  of  the  court  under  its  pre- 
cept is  what  gives  a  court  of  admiralty,  or  a  court  proceeding 
strictly  in  rem,  jurisdiction  of  the  subject-matter,  and  power 
to  order  its  sale,  is  further  declared  in  MiUer  v.  U.S.  11  Wall. 
268,  294,  et  seq.  In  Ray  v.  Noraeworthy,  23  Wall.  128,  it  was 
held  that  the  district  court,  sitting  in  bankruptcy,  could  not 
order  the  sale  of  the  bankrupt's  mortgaged  property,  dis- 
ohai^ed  of  the  mortgage,  without  notice  to  the  mortgagee.  ,  But 
in  that  case  there  was  no  seizure,  of  tlfe  thing  itself  which  could 
operate  as  a  constructive  notice  to  all  the  world.  The  court 
say,  (p.  136:)  "No  man  is  to  be  condemned  without  the 
opportunity  of  making  a  defence,  or  to  have  his  property 
taken  from  him  by  a  judicial  sentence  without  the  privilege 
of  showing,  if  he  can,  that  the  pretext  for  doing  it  is  un- 
founded. Every  person,  as  this  court  said  in  the  case  of  The 
Mary,  9  Granch,  126,  144,  may  make  himself  a  party  to  an 
admiralty  proceeding  and  appeal  from  the  sentence,  but  notice 
of  the  controversy  is  necessary  in  order  to  enable  him  to  become 
a  party.  Authorities  to  the  same  effect  are  very  numerous; 
nor  is  there  any  well-considered  case  which  gives  any  sup- 
port to  the  proposition  that  the  judgment,  order,  sentence,  or 
decree  of  a  court,  disposing  of  property  subject  to  conflicting 
claims,  will  effect  the  rights  of  any  one  not  a  party  to  the  pro- 
ceeding, and  who  was  never  in  any  way  notified  of  the  pend- 
ency of  the  proceeding."  The  court  does  not,  in  this  reference 
to  the  case  of  The  Mary,  intimate  or  hold  that  the  seizure  in 
an  admiralty  case  is  not  in  itself  constructive  notice,  or  that 
any  notice  beyond  that  is  essential  to  the  jurisdiction  in  pro- 
ceedings in  rem.  The  eases  cited  in  support  of  the  reasoning 
of  the  court  clearly  point  out  the  distinction  between  cases 
in  rem  and  oases  in  personam,  and  that,  in  respect  to  the  lat- 
ter, notice  either  personally  or  by  such  publication  as  the 
la.w  in  the  particular  case  declares  sufficient,  is  essential  to 
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give  the  court  jarisdiction,  but  that  in  eases  in  r«m  the  seiznr 
is  notice.  There  is  nothing  to  the  contrary  of  this  in  Nation 
V.  Johnson,  24  How.  195,  206,  or  Tke  Lottawanna,  20  Wall 
ZOl,  210.  The  case  of  Shelton  v.  Tiffin,  6  How.  163, 186,  re 
lied  on  by  respondent's  counsel,  only  holds  that  the  court,  ii 
an  action  in  pertonam,  acquires  no  jurisdiction  of  the  person  o 
the  defendant  by  the  appearance  of  an  attorney  of  the  cour 
for  him,  without  authority  in  fact  to  appear,  and  that  a  pur 
chaser  under  a  marshal's  sale  on  execution,  based  on  a  jndg 
ment  in  such  case,  took  no  title  as  against  the  defendant  ii 
the  suit  for  whom  the  attorney  assumed  to  appear.  Th 
case,  therefore,  is  not  in  conflict  with  those  cited  above 
Whether  an  admiralty  sale  by  the  marshal  would  be  inyali( 
upon  proof  of  the  proctor's  want  of  authority,  if  the  seizur 
were  not  in  itself  constructive  notice  to  all  the  world,  it  i 
unnecessary  to  determine.  It  has  been  said  that  the  relatioi 
of  the  proctor  to  the  cause  is  somewhat  different  from  that  o 
an  attorney.  The  Brig  Harriet,  01c.  222.  The  cases  of  Bot 
weWt  Lessee  t.  Otis,  9  How.  836, 348,  and  Tke  Globe,  2  Blatohl 
427, 481,  are  also  to  the  effect  that  po  personal  notice  is  necee 
sary  to  the  jurisdiction  in  cases  strictly  in  rem.  The  case  of  Th 
Tremont,  I  Wm.  Rob.  164,  recognizes  the  principle  that  i 
sale  of  a  vessel  under  the  decree  of  a  court  of  admiralty  i 
valid  against  all  the  world. 

In  the  present  case  it  may  be  assumed  that  the  publicatioi 
of  notice  of  the  seizure  of  the  boat  was  not  such  as  the  rule 
of  the  court  require.  The  publication  by  the  marshal  of  th 
order  for  all  parties  to  appear,  and  of  the  sale  of  the  boa 
under  his  writ,  were  in  the  name  of  the  canal-boat  Noxon 
whereas  her  true  name  was  A.  Noxon.  The  names  Noxoi 
and  A.  Noxon  must  be  held  to  be  essentially  different  name( 
In  principle  they  are  unlike,  as  would  be  the  names  of  Smit 
and  Jones,  and  if  any  publication,  according  to  the  r/ules  an 
practice  of  the  court,  is  essential  to  the  jurisdiction  and  i 
uphold  the  purchaser's  title,  the  jurisdiction  and  the  title  mui 
fail.  But  while  the  rules  and  the  practice  of  the  court  reqni] 
notice  by  publication,  these  rules  and  this  practice  have  n< 
the  force  of  statutory  requirements,  nor  do  they  presoril 
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h  publication  as  an  absolately  essential  prerequisite,  eithe^r 

the  asstuuption  of  juiisdiotion  or  to  the  exercise  of  the 

rei  of  the  conrt  to  condemn  and  sell  the  vessel  to  satisfy 

laritime  lien.     They  are '  precautionary  measures,  of  the 

itest  value  and  importance  as  such,  to  prevent  possible 

istice,  and  to  seeore,  as  far  as  is  consistent  with  the  speedy 

on  of  the  court  in  hearing  and  detei-mining  the  cause,  an 

lal  notice  to  the  parties  who  have  already,  by  the  seizure, 

struotive  notice  of  the  proceedings.     And  the  publication 

;he  notice  of  sale  undoubtedly  has  the  further  object  of 

iring  a  fair  price  upon  the  sale.     But  the  disregard  of  the  ...,— 

IS  in  this  respect,  in  whole  or  in  part,  through  mistake  or  ;         ''^^        1 

ivertence,  while  it  may  furnish  a  most  conclusive  ground  '  '"JCf       ' 

opening  a  decree,  or,  perhaps,  for  reversing  it  on  appeal,  's:!'!!! 

imply  error  or  irregularity.     It  does  not  make  the  pro-  ^'T" 

lings  null  and  void,  or  the  less  binding  on  all  the  world.  i'-^^ 

I  roles  in  admiralty  prescribed  by  the  supreme  court  are 

gatory  upon  this  court,  and  one  of  those  rules  (rule  9)  I        ^•-» 

lires  notice  to  be  given  in  a  newspaper  of  every  seizure 

ases  in  rem.    But  the  rules,  though  obligatory,  are  obli- 

>ry  only  as  rules  of  practice.     Their  non-observance  is 

7  error,  for  which  the  remedy  is  by  appeal,  or  on  applica- 

1  for  opening  the  decree.     See  Ex  parte  Poultney,  12  Pet. 

,  478;  also,  Praser  v.  Prather,  1  MacArthur,  206,  215. 

lie  monition  was  served  on  the  canal-boat  A.  Noxon.  That 

boat  which  is  the  subject-matter  of  this  suit  was  the  same  ' 

b  which  the  marshal  seized,  and  on  which,  according  to 

practice  of  the  court,  he  posted,  or  left  with  the  person  in 

rge  of  her,  a  notice  of  the  seizore,  the  cause,  and  the  time 

parties  to  appear,  and  that  he  maintained  his  seizure  by 

open  and  notorious  possession,  does  not  admit  of  doubt. 

B  was  notice  to  the  master  and  to  all  the  world,  especially 

hose  who  put  the  master  in  charge  of  the  boat  to  protect 

T  interest,  of  the  fact  of  the  filing  of  the  libel,  the  seizure, 

.  the  day  of  appearance.     On  that  day  no  one  appeared 

apt  the  person  or  persons,  whoever  they  were,  who  ap- 

red  through  Mr.  Walker.    It  is  said  there  is  nothing  to 

w  that  there  was  the  asnal  proclamation  made,  and  that 
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no  default  of  all  who  did  not  appear  was  entered.  If  so, 
there  was  a  departure  from  the  usaal  practice  of  the  court. 
But  every  intendment,  not  inconsistent  with  the  record,  mast 
be  indulged  to  support  the  decree  and  the  purchaser's  title. 
The  record  does  not  show  that  a  proclamation  was  not  made, 
nor  that  a  default  was  not  taken.  It  may  have  been  done 
and  the  clerk  may  have  failed  to  note  it.  But  if  these  for- 
malities were  not  observed,  it  is  not  perceived  that  the  failure 
was  anything  more  than  error  or  irregularity.  The  substan- 
tial consideration  is  that  the  owners  had  constructive  notice, 
and  did  not  appear  to  defend  their  right.  The  court  then 
had  before  it  the  fact  that  the  vessel  had  been  seized  and 
lield  by  the  marshal,  under  his  process,  until  its  return  day ; 
that  the  process  was  duly  served  on  the  vessel  itself,  and 
that  the  only  parties  who  appeared  as  claimants  consented 
to  a  decree  of  condemnation  and  sale.  Whoever  it  was  whi^ 
appeared  by  Mr.  Walker  had  not  made  himself  properly  a 
claimant,  since  he  had  filed  no  sworn  claim  stating  that  he 
alone  was  the  owner,  nor  given  security  for  costs.  His  ap- 
pearance might  have  been  struck  out  on  motion,  and  perhaps 
his  consent  was  not  necessary  to  the  validity  of  a  decree ;  but  it 
was  proper  to  have  his  consent,  as  appears  to  have  been  done. 
The  circumstance  that  the  decree  recites  the  consent  and 
does  not  ii^cite  the  default  of  all  other  parties,  is  immaterial, 
all  other  parties  being  in  fact  in  default  by  not  appearing. 
The  omission  is  a  merely  formal  defect,  which  could  be 
amended  or  entirely  disregarded.  The  allegations  of  fraud 
contained  in  the  answer  are  not  sustained  by  the  proofs. 
Murtagh,  the  Ubellant,  had  an  equal  right  with  all  other  per- 
sons to  become  a  bidder  and  purchaser  at  the  sale.  The 
only  difference  that  can  be  suggested  between  his  position  in 
that  respect  and  that  of  any  other  person  is  that,  being  a 
party  to  the  suit,  he  might  be  more  directly  chargeable  with 
knowledge  of  circumstances,  if  there  were  any,  in  the  course 
of  the  proceedings,  indicating  fraud.  But  .there  is  no  proof 
of  fraud  on  his  part. 

Upon  the  whole  case  it  must  be  held  that  however  irregular 
and  erroneous  the  decree  may  have  been,  it  was  not,  by  rea- 
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1  of  any  irregularity  shown,  a  nullity  for  want  of  jurisdiction 
for  want  of  power  in  tjie  court  to  order  the  sale  of  the  ves- 
.  While  the  owner  had  not,  in  fact,  such  opportunity  or 
mce  of  receiving  actual  notice  as  th«  court  always  designs 
give,  he  had  what  the  law  pronotmces  sufficient  coustruc- 
e  notice  to  make  the  decree  operative  upon  the  property 
jlf.  Fortunately,  in  the  present  ease  no  actual  injustice 
pears  to  have  been  done  by  his  faQure  to  receive  actual 
ice.  The  proof  is  that  the  boat  was  of  less  value  than  the 
IS,  to  satisfy  which  she  was  sold,  and  they  were  claims 
:«mount  to  his  iitle.  If  this  is  so,  the  only  right  he  has 
b  was  that  of  redeeming  her  from  liens  exceeding  her  value. 
IB  of  the  utmost  importance  to  maintain  to  its  full  extent, 
[ar  as  is  consistent  with  justice  and  the  acknowledged  rales 
law,  the  absolute  validity  of  titles  to  vessels  made  under 
rees  of  admiralty  courts.  Unless  this  is  done,  property 
ships  must  be  seriously  impaired.  In  many  cases,  un- 
ibtedly,  where  the  rules  of  the  court  as  to  publication  of 
ice  are  fully  complied  with,  especially  in  the  case  of  for- 
Q  ships,  the  owners  have  and  can  have  no  actual  notice  of 

proceedings,  or  of  the  sale,  noir  any  notice  except  such  as 
mplied  in  the  notice  given  by  the  seizure  to  those  to  whom 
y  have  entrusted  the  possession  of  the  ship.  The  publi- 
ion,  in  fact,  does  not  and  cannot,  on  account  of  their  re- 
teness,  reach  them.  Yet  the  powers  of  condemnation  and 
3,  to  satisfy  maritime  liens,  given  to  courts  of  admiralty, 
I  the  prompt  hearing  and  determination  of  such  claims, 
ich  interrupt  and  prevent  the  use  of  the  ship  for  the  pur- 
e  for  which  she  was  designed,  without  waiting  for  actual 
ice  to  every  party  in  interest,  are  but  parts  of  that  system 
idmiralty  jurisdiction  which  is  based  upon  and  has  grown 

of  the  necessities,  and  interests  of  commerce,  and  its  uni- 
sality  throughout  the  civilized  world  is  sufficient  proof  of 
necessity  and  substantial  justice. 

rhe  libellant  is,  therefore,  entitled  to  a  decree  for  the  pos- 
sioil  of  the  vessel.  He  also  seeks  in  the  same  suit  to  es- 
lish  a  lien  against  the  cargo  for  any  unpaid  freight  money 
)  from  the  shippers  of  the  cargo  to  the  respondent  Susan 
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Duicher.  It  appears  that  the  cargo  was  shipped  under  a 
charter-party  made  between  Philip  Pntcher  and  the  shippers, 
who  appear  here  as  respondents  to  resist  this  claim.  Some 
small  amount  of  the  ireigbt  reserved  is  still  unpaid.  I  can 
see  no  principle  upon  which  it  can  be  recovered  in  this  suit. 
The  admiralty  courts  take  no  jurisdiction  of  matters  of  ac- 
coui^t,  even  between  part  owners.  Kellum  v.  Emerson,  2 
Curt.  79, 84;  The  Orleans  v.  Phoebtu,  11  Pet.  176.  Still  less 
should  they  attempt  to  settle  accounts  between  strangers  to 
the  controversy,  in  a  suit  for  possession,  and  the  respondent 
who  has  been  in  possession,  and  who  may -be  accountable  to 
the  true  owner  for  her  earnings.  But  for  that  accoimt  the 
owner  must  seek  another  tribunal  which  has  jurisdiction  of 
Buoh  suits.  The  respondents,  who  appear  for  the  cargo,  are 
entitled  to  a  return  of  the  sum  deposited  by  them  in  the  reg- 
istry to  meet  this  claim. 

Decree  for  the  libellant  for  possession  ol  the  boat,  with 
costs  against  the  respondent  Susan  Duteher,  and  for  the  re- 
spondents, the  owners  of  the  cargo,  restoring  to  them  their 
deposit  and  dismissing  the  libel  as  to  them  with  costs. 


WoBTH  and  others  v.  Steam-Boat  Lioness  No  2. 
{Ditlria  Court,  &  D.  Miuouri.    June  16, 1880.) 

1.  Habiitkb— Implied  Contract. — ^In  the  absence  of  shipping  arUcle«» 
there  is  an  implied  contract  tliat  the  mariner  will  be  relumed  to  the 
port  of  shipment. 

3.  Sajie— iMTBRNAii  Navioatioh — Rbturk  bt  Kajt.. — A  mariner  will  not 
be  justified  in  waiting  until  spring  for  a  vessel  to  take  him  back  to  the 
port  of  shipment,  where  internal  navigation  has  been  closed  by  ice, 
and  he  has  been  discharged  at  a  port  whence  he  could  return  bv  rail. 

8.  Bams — Coupensation. — ^In  such  case,  where  the  mariner  has  not  been 
employed  for  a  specific  period  of  time,  he  is  entitled,  by  way  of  com- 
pensation, to  the  amoaot  of  his  necessary  transportation  and  ex- 
penses, together  with  his  rate  of  wages  from  the  date  of  his  discharge 
to  the  date  of  tiia  arrival  at  the  port  of  shipment. 

In  Admiralty. 
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H.  E.  MiU$  and  J.  P.  Daw$on,  for  libellants. 

H.  A.  d  A.  C.  Clover,  for  olaimantB. 

Tbbat,  D.  T.     The  demands  are  by  marinen,  ander  ship- 

ng  contracts.     The  libellants  shipped  respectively  at  Pitts- 

irgh  and  LouisTille,  -without  shipping  articles  or  any  express 

atement  as  to  the  proposed  voyage.     All  parties  knew  that 

«  vessel  vas  engaged  in  toving  claimant's  barges  from  one 

>int  on  the  Ohio  river  to  another  point  on  the  same  river, 

id  also  to  different  points  on  the  Mississippi  river.     The  ves- 

1,  in  the  course  of  her  voyaging,  encountered  ice  in  the  Mis- 

Bsippi  river  and  laid  ap  at  Bnshburg,   abont   20  miles  ... 

ilow  St.  Louts.     As  it  iras  uncertain  how  long  she  might  ^"^ 

I  detained,  the  voyage  was  broken  up  and  the  libellants  were  ~ 
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scharged,  receiving  the  wages  earned  to  that  time.    They 

aisted  upon  a  sum  additional,  sufficient  to  return  them  to  ^t-'g 

eir  respective  ports  of  shipment,  which  request  was  refused.  p*") 

lie  libels  are  to  recover  the  necessary  expenses  of  their  '^. 

turn,  and  for  the  additional  sum  of  $80  each.  J  fi^r= 

It  is  obvious  that  the  detention  of  the  crew  on  full  pay  ^M         ^-is^ 

itil  the  winter  season  ended,  or  the  river  was  clear  of  ice,  ^H  ,  "~ 

ight  have  been  very  expensive  to  the  vessel ;  yet  their  right  ^H         :■ 

be  transported  to  their  port  of  shipment  is  well  settled.  ) 

mariner  who  ships  for  a  voyage  cannot  be  discharged  with- 
it  cause  in  a  foreign  port  without  the  known  legal  results.  '.'.C? 
hen  there  are  no  shipping  articles,  and  no  prescribed  voy«  — <C 
;e  stated,  the  implied  contract  or  legal  presumption  is  that 
)  is  to  be  returned  to  the  port  of  shipment.  Were  this 
herwise,  inost  disastrous  consequences  might  often  result, 
se  doctrines  as  to  seagoing  vessels  are  well  settled,  and  the 
■inciples  on  which  they  have  been  asserted  apply  to  internal 
tvigation,  in  the  absence  of  any  congressional  legislation 
)on  the  subject.  If  a  mariner  shipped  on  a  vessel  bound  to 
[>rt  Benton,  Montana,  it  could  not  be  fairly  urged  that,  in 
e  absence  of  an  express  agreement,  he  could  quit  the  vessel 
;  Fort  Benton,  and  with  impunity  disable  her  from  return- 
g;  nor,  on  the  other  hand,  that  he  could  be  left  in  that  dis- 
nt  region  without  means  of  returning.  The  duties  are 
iciprocaU 
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This  court  had  occasion  years  ago  to  pass  upon  a  H 
question,  occurring  upon  the  upper  Missouri.  Reported  cas 
seem  not  to  bW  fully  in  accord  ;•  yet,  when  carefully  considere 
are  not  different  in  principle.  A  mariner  wrongfully  dj 
charged  may  work  his  passage  home  in  the  same  capacity  : 
that  for  which  he  was  originally  engaged,  and  thus  save  tl 
cost  of  transportation  to  the  owners  of  the  vessel.  In  tl 
absence  of  such  an  opportunity  he  may  return  as  a  passe 
ger.  In  seagoing  voyages,  where  the  destination  is  to  a  f c 
eign  port  specified,  and  a  direct  return  to  the  port  of  shi 
ment,  it  has  been  decided  that  his  wages  should  be  paid  i 
to  the  time  of  the  vessel's  return,  and  it  has  tAao  been  decidi 
that  his  wages  should  run  to  the  date  of  his  return  in  anoth 
vessel.  Circumstances  may  make  one  or  the  other  of  the 
rulings  applicable  as  to  foreign  voyages. 

In  the  internal  navigation  of  this  country  it  is  evident  th 
no  arbitrary  rule  can  obtain,  in  justice  to  the  interet 
involved,  for,  as  in  the  case  under  consideration,  the  retu 
could  not  be  made  in  a  reasonable  time  on  a  vessel,  becan 
navigation  was  closed  by  ice.  The  mariners,  being  discharg 
at  a  port  whence  by  railroad  they  could  return  home  in 
few  days,  would  not  have  been  justified  in  waiting  until  spri 
for  a  vessel  to  take  them  to  their  port  of  shipment.  Hem 
the  rule  for  their  compensation  is  the  amount  of  their  neci 
sary  transportation  and  expenses,  together  with  their  rate 
wages  from  date  of  discharge  to  their  arrival  at  the  port 
shipment ;  for  the  contracts  were  not  for  a  specified  time 
employment.  ♦ 

It  might  have  been  that  their  term  of  service  would  h« 
ended  sooner  than  it  did;  for  the  voyage  might  have  he 
made  only  to  Cincinnati  or  Louisville  and  back  to  Fittsburf 
It  must,  however,  be  always  considered  that  mariners  ata 
in  the  relation  of  wards  of  court,  and  that,  inasmuch  as  it 
in  the  power  of  the  master  and  owners  to  make  their  c< 
tracts  definite  by  shipping  articles  or  otherwise,  the  le 
presumption  arises,  if  they  do  not  specify  in  their  agreenae 
to  the  contrary.  The  differences  in  river  navigation  fi 
seagoing  voyages  have  been  often  considered  in  this  001 
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td  this  case  furnishes  an  apt  illastratian  of  what  maritime 

inciples  require.     From  various  causes  a  steam-boat  may 

>ye  to  procure  additional  mariners  in  different  stages  of 

r  route,  instead  of  an  entire  crew  for  the  whole  voyage;  yet 

e  same  rale  must  apply  to  each. 

It  is  very  easy  for  officers  to  state  to  a  mariner  definitely 

lat  his  employment  is  to  be,  whether  to  be  discharged  at 

B  port  of  arrival  or  otherwise,  if  they  wish  to  limit  his  term 

service  or  reserve  a  right  to  discharge  him  before  his  return 

the  port  of  shipment. 

Brown  v.  LuU,  2  Sum.  441,  449;  In  re  Gloeeater,  2  Pet. 

Im.  408,  405;  In  re  Rovena,  1  Ware,  309;  Tfu  Exeter,  2  -j.-» 

»b.  Adm.  261 ;  Beaver,  8  Rob.  Adm.  92 ;  SuUivan  v.  Morgan,  i^JCJ 

Johns.  (66)  67;  Hoyt  v.  Wildfire,  8  Johns.  518,  520;  28  -«:i^ 
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Gabteb  and  others  v.  The  ISteah-Boat  Mobbisanu. 

{DUtriet  Otntrt,  B.  D.  NmTorh.    July  23,  1880. 

Collision — Vessel  in  Tow  op  Tug — Failure  to  Answer  Steaueb's 
Whistles. — A  steamer  crossing  the  bows  of  a  towed  schooner  at 
flood  tide,  at  Hell  Gate,  just  below  Flood  rock,  and  midway  between 
Flood  rock  and  l^ong  Island  shore,  is  justified  in  assuming  that  the 
schooner  is  proceeding  under  wind  and  tide  alone,  when  the  tuji  is 
not  visible,  and  has  failed  to  respond  to  the  steamer's  whistles. 
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Scvdder  <t  Carter,  for  libellantB. 

T.  C.  Cronin,  for  respondents. 

Bemediot,  D.  3.  This  action  is  brought  by  the  owners  of  the 
schooner  Jennie  M.  Carter  to  recover  of  the  steam-boat  Mor- 
risania  the  damages  caused  by  a  collision  between  those  two 
vessels  that  occurred  at  Hell  Gate  on  the  twenty-first  day  oi 
December,  1870. 

The  following  facte  are  either  undisputed  or  proved  by  the 
weight  of  the  evidence :  The  time  of  the  collision  was  earl; 
in  the  morning,  while  it  was  still  dark.  The  place  of  the  col- 
lision was  just  below  Flood  rock,  and  about  midway  between 
Flood  rock  and  the  Long  Island  shore.  The  tide  was  flood, 
and  the  wind  was  light.  The  Morrisania  was  a  passengei 
steam-boat,  proceeding  upon  her  regular  trip  from  Harlem  tc 
New  York,  touching  at  One  Hundred  and  Nineteenth  street 
and  at  Astoria  dock.  At  the  time  of  the  collision  she  was  cross- 
ing the  river  from  One  Hundred  and  Nineteenth  street  to  Asto- 
ria dock.  The  schooner  was  proceeding  towards  the  sound  it 
tow  of  the  tug  Trojan,  running  at  a  speed  of  from  five  to  su 
knots  per  hour.  The  tug  was  on  the  starboard  side  of  th< 
schooner,  and  aft.  The  spanker  of  the  schooner  was  set,  anc 
her  mainsail  partly  up,  being  in  the  act  of  hoisting  it,  so  thai 
the  tug  was  not  visible  to  one  approaching  from  the  port 
The  schooner's  red  light  was  seen  by  those  in  charge  of  th< 
Morrisania  when  the  steam-boat  was  in  the  neighborhood  ol 
Little  Mill  rook;  but  there  was  nothing  then  visible  to  th( 
Morrisania  to  enable  her  to  determine  whether  the  schoonei 
was  ;.)roceeding  by  wind  and  tide  or  by  steam.  Two  whistlei 
were  then  blown  to  her  from  the  Morrisania,  and  the  boai 
slowed.  No  answer  to  the  signals  being  received  by  the  Mor 
risania,  she  started  again,  upon  the  supposition  that  thi 
schooner  was  proceeding  by  wind  and  tide,  and  with  th< 
intention  of  crossing  ahead  of  the  schooner.  As  the  vessel) 
approached  near  to  each  other  the  schooner  was  discoverec 
to  be  proceeding  by  steam,  but  it  was  then  too  late  to  avoic 
collision.  The  Morrisania  succeeded  in  getting  part  wa] 
across  the  course  of  the  schooner,  when  she  was  struck  by  th< 
schooner  in  the  starboard  wheel.    If  the  schooner  had  beei 
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proceeding  by  wind  and  tide,  the  Morrisania  ooold  have  gone 
ahead  of  the  sohooner  without  risk  of  collision.  Proceed- 
ing as  the  schooner  was,  it  was  not  possible  for  the  Morris- 
ania to  cross  her  bows  in  safety,  nor  was  it  possible  in  that 
locality,  with  a  flood  tide,  for  the  steam-boat  to  stop  after 
she  had  cause  to  snspect  that  the  schooner  was  moving  by 
steam,  and  before  she  reached  the  schooner. 

From  these  facts  the  oonolasion  follows  thiat  the  collision 
was  not  caused  by  any  faulc  on  the  part  of  the  Morrisania. 
The  schooner  was  at  Hell  Gate  in  a  flood  tide,  with  sails  up. 
The  locality  was  dangerous.  The  Morrisania  was  upon  a 
well-known  course,  which  crossed  the  course  the  schooner 
was  taking.  Schooners  pass  the  gate  sometimes  by  wind 
and  tide,  and  sometimes  they  are  towed.  The  schooner's 
red  light  was  seen  in  time  by  the  Morrisania,  and  she  was 
then  entitled,  upon  inquiry,  to  be  informed  whether  the 
schooner  was  proceeding  by  wind  and  tide,  or  by  steam. 
That  inquiry  was  put  by  the  two  whistles  blown  on  the  Mor- 
risania. Beceiving  no  signal  in  return  was,  under  the  cir- 
cumstances, equivalent  to  an  answer  that  the  sohooner  was 
pibceeding  by  wind  and  tide.  The  Morrisania  had  the  right 
to  presume  that,  if  a  tug  was  towing  the  schooner,  the  signal 
given  by  the  Morrisania  would  be  replied  to.  When  no  reply 
was  received  she  was  justified  in  assuming  that  the  schooner 
was  proceeding  by  wind  and  tide. 

Under  soeh  circumstances  it  was  no  fault  in  the  Morrisa- 
nia to  attempt  to  pass  ahead  of  the  sailing  vessel.  The  fault 
that  caused  the  collision  was  the  omission  to  reply  to  the  sig- 
nals which  the  Morrisania  gave,  in  time,  for  it  cannot  ■  be 
doubted  that  if  these  signals  had  been  replied  to  by  the  tug 
the  collision  would  not  have  occurred.  The  ease  is  not  that 
of  a  steamer  pressing  on  while  in  doubt.  The  schooner's 
light  was  in  plain  sight  and  the  schooner  within  easy  hear- 
ing distance.  The  signals  were  loudly  blown  on  the  Morris- 
ania, and  the  lights  were  plainly  visible  to  the  schooner. 
When,  under  such  circumstances,  no  reply  was  made  to  her 
Bignals,  the  Morrisania  was  not  called  on  to  doubt,  but  was 
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justified  in  assuming  that  the  schooner  was  proceeding  under 
wind  and  tide,  and  in  acting,  upon  that  assumption,  as  she 
did. 

The  libel  must  be  dismissed  and  with  costs. 


i 


BuBT  V.  The  Steam-Boat  Nevada. 
[Dittriet  Court,  E.  D.  Nevi  York.    July  16, 1880.) 

1.    COLLIBION— NEGLIOENCB. 

Oscar  FrisUe,  for  libellant. 

Beebe,  Wilcox  d  Hobbs,  for  claimant. 

Benedict,  D.  J.  The  evidence  shows  that  the  lighter 
Martin,  beating  in  the  East  river  with  a  fresh  breeze  from 
the  eastward  and  an  ebb  tide,  stood  over  towards  the  New 
York  shore  across  the  course  of  the  ferry-boat  Nevada,  then 
coming  down  the  river  not  far  from  the  middle  thereof.  After 
having  crossed  the  course  of  the  Nevada,  the  lighter  went 
about  at  a  considerable  distance  from  the  New  York  shore, 
and  so  close  to  the  Nevada  as  to  make  it  impossible  for  a 
collision  to  be  avoided  by  any  manoeuvre  on  the  part  of  the 
Nevada. 

The  excuse  given  in  behalf  of  the  lighter,  for  going  about 
when  she  did,  is  the  existence  at  the  time  of  an  eddy  along 
the  New  York  shore,  which,  it  is  contended,  made  it  impru- 
dent for  her  to  continue  her  tack  towards  the  New  York  shore. 
The  excuse  is  not  sufficient.  There  was  an  eddy  along  the 
New  York  shore,  but  it  was  not  such  as  to  reader  the  Ugbter 
unmanageable.  She  could  have  gone  on  in  the  eddy  and 
have  made  her  tack  nearer  the  New  York  shore  in  safety. 
This  it  was  her  duty  to  do  under  the  circumstances,  and  con- 
sidering her  proximity  to  the  ferry-boat  then  approaching  in 
plain  sight.  The  failure  of  the  lighter  to  keep  on  further 
towards  the  New  York  shore,  as  she  might  have  done  with 
safety,  and  not  any  fault  on  the  part  of  the  ferry-boat,  was 
the  cause  of  the  collision. 

Libel  dismissed,  with  costa. 

[End  of  Cases  in  Vol.  3.] 
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SouTHWOBTH  r.  Adahb  and  others. 
{(XnuitOourt,  B.  D.  Witamsin.    October  18, 1880.) 
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JuRiSDicnos — WitiiS— Rkmotai.  Act  op  1875. — By  the  law  of  Wte-  ]jt3» 

consin,  at  the  time  this  action  was  begun,  jurisdiction  to  establish  ^C? 

lost  wills  was  vested  in  the  circuit  courts  of  the  state  and  not  in  the  "^^C 

probate  courts.  In  an  action  brought  in  the  state  court  by  an  alleged 
legatee  under  a  lost  will,  against  the  sole  heir  at  law,  to  establish  the 
will,  and  removed  to  the  federal  court  under  the  removal  act  of  1875, 
the  parties  being  'citizens  of  different  states,  held,  that  although  the 
federal  court  might  not  have  jurisdiction  of  such  an  action,  if  origt-  * 

naUy  brought  in  that  court,  the  case  was  removable  under  the  act,  and 
that,  after  it  was  transferred  to  the  federal  court,  that  court  had  Juris- 
diction of  the  same. 
See  Gaine*  v.  Fuentwetal.  2  Otto,  10. 

Mr.  Cassoday  and  Mr  Paige,  for  complainant. 

Mr.  Weeks  and  Mr.  Lillibridge,  for  defendant. 

DvsB,  D.  J.     This  is  an  action  originally  brought  in  the 

ate  court  to  establish  an  alleged  lost  will  of  Eichard  De 

jrest,  deceased,  and  removed  to  this  court  at  the  instance 

ths  defendant.     The  complainant  is  a  citizen  of  the  state 
v.4,no.l — 1 
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of  Iowa,  and  elaims  to  be  a  legatee  under  tbe  alleged  will 
The  defendant  Jane  N.  Adams  is  a  citizen  of  the  state  o 
Michigan,  and  the  sole  heir  at  law  of  De  Forest.  The  estai 
of  deceased  was  situated  in  this  state,  and  was  being  admin 
istered  upon  in  the  probate  court  of  Walworth  county,  as  thi 
estate  of  an  intestate,  when  this  action  was  brought.  Thi 
administrator  is  a  party  to  the  action  with  the  heir  at  law 
but  the  controversy  is  betweeii  complainant  and  the  defendan 
Jane  N.  Adams.  As  the  pleadings  in  the  action  originall; 
conformed  to'thejpr|ictiee^ander,  tbe  State  Cade,  and  as  th( 
suit  is  one  in  equity,  after  the  removal  of  the  cause  to  thi 
court  the  pleadings  were  reframed  so  as  to  conform  to  thi 
requirements  of  the  practice  in  chancery ;  and  the  prayer  o 
the  bill  is  ".that  proof  be  taken  of  the  execution  and  validit; 
of  tbe  said  last  will  and  testament ;  *  *  *  and  that  th< 
said  will  be  established  and  adjudged  as  the  last  will  an( 
testament  of  the  said  Richard  De  Forest."  Issue  was  joinec 
by  answer  duly  filed,  and  the -ease- has- proceeded  here  to  th< 
extent  of  taking  the  testimony.  A  motion  is  now  made  b; 
complainant  to  remand  the  case  to  the  state  court. 

The  general  ground  of  the  motion  is  that  this  court  has  no 
jurisdiction  of  the  subject-matter  of  the  action.  And  in  sup 
port  of  the  motion  it  is  urged  that  the  purpose  of  the  actioi 
is  to  obtain  probate  of  a  lost  will;  that  the  federal  court,  lik 
the  court  of  chancery  of  England,  has  not  and  never  ha( 
jurisdiction  of  tbe  probate  of  wills,  that  jurisdiction  beinj 
vested  exclusively  in  the  courts  of  the  state,  upon  which  i 
devolved,  by  statute,  the  administration  of  estates;  that  a  pro 
ceeding  to  probate  a  will  is  in  the  nature  of  a  proceeding  t' 
rem,  not  necessarily  involving  a  controversy  between  parties 
and  that  therefore  the  present  action  is  not  a  "suit  of  a  civi 
nature  at  law  or  in  equity, "  nor  a  "controversy  between  citizen 
of  different  states,"  within  the  meaning  of  section  2,  art.  S 
of  the  constitution,  nor  of  the  removal  act  of  March  3,  1875 
under  which  the  cause  was  removed  io  this  court.  It  ha 
been  held  by  the  supreme  court  that  the  federal  courts  hav 
no  probate  jurisdiction.  This  has  been  directly  or  incident 
ally  declared  in  cases  where  an  attempt  was  made  to  compc 
payment  of  a  bequest  under  a  will  not  admitted  to  probate 
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0  set  aside  a  will  for  fraad  or  imposition,  or  to  set  aside  the 
bate  thereof  on  the  ground  of  mistake,  fraad,  or  forgery. 

1  in  one  of  the  oases  it  was  said,  that  whatever  the  cause 
the  establishment  of  the  doctrine  that  a  bill  in  equity 
I  not  lie  to  set  aside  a  will  or  its  probate,  "there  is 
pie  reason  for  its  maintenance  in  this  country,  from  the 

jurisdiction  over  the  subject  of  wills  vested  in  the  probate 
rts,  and  the  revisory  power  over  their  adjudications  in  the 
lellate  courts."  The  cases  in  which  the  question  in  its 
erent  phases  has  arisen  or  been  disoused,  are  Atmttrong 
Lear  Adm'r,  etc.,  12  Wheat.  169;  Tarver  v.  Tdrver,  9- 
.  174;  Oaine$  v.  Chew,  2  How.  619;  Fouvergne  et  al.  v. 

0  Orleans  et  oZ.  18  How.  470;  Gaines  v.  New  Orleans,  6 
11.  642,  703;  Case  of  Broderihk's  Will,  21  Wall.,  503;  and 
«e«  v.  Fuentes  et  al.  92  U.  S.'IO.  With  the  exception  of 
case  last  cited,  all  of  these  were  cases  originally  brought 

;be  federal  courts,  thus  presenting  the  question  of  original 
isdiction  of  those  courts  to  entertain  bills  of  the  nature 
}re  indicated.  But  that  is  hardly  the  question  here  pre- 
ted.  For,  even  if  the  present  biU  could  not  have  been  filed 
in  original  proceeding  in  this  court,  the  question  is  whether 

1  was  not,  when  pending  in  the  state  court,  a  suit  in  equity 
irhich  there  was  a  controversy  between  citizens  of  different 
tes,  and -whether,  after  removal  of  the  same  under  and 
suant  to  the  removal  act  of  1875,  this  court  was  not  then 
ested  with  jurisdiction  of  the  cause. 

Ls  appears  from  several  of  the  cases  cited,  the  denial  of 
eral  equity  jurisdiction  to  entertain  causes  involving  the 
bate  of  wills  is  made  to  rest  largely  upon  the  fact  that 
h  jurisdiction  is  exclusively  vested  in  the  probate  courts, 
I  in  some  of  the  cases,  as  in  that  of  Broderick's  Will,  this 
nt  is  enforced  by  reference  to  state  statutes  which  lodge  such 
isdiction  in  the  probate  courts.  It  was,  however,  a  peculiar- 
of  the  law  of  Wisconsin,  when  this  action  was  commenced, 
t  by  statute  jurisdiction  to  establish  a  lost  wiU  was  vested 
the  circuit  courts  of  the  state,  and,  by  implication,  the 
ibate  courts,  in  that  particular  class  of  cases,  had  not  juris- 
tion.  The  statute  provided  that  "whenever  any  will  of 
I  or  personal  estate  shall  be  lost,  or  destroyed  by  accident 
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or  design,  the  circuit  court  shall  have  the  same  power  to  take 
proof  of  the  execution  and  validity  of  such  mil,  and  to 
establish  the  same,  as  in  the  case  of  lost  deeds ;"  and  no  stat- 
ute at  that  time  conferred  such  power  upon  the  probate  court. 
The  complainant  was,  therefore,  compelled  to  institute  hei 
proceeding  to  establish  the  alleged  lost  will  in  the  circuii 
court  of  the  state,  and  from  that  court  all  causes  may  be 
removed  to  this  court  which  are  made  removable  by  the  acts 
of  congress. 

Now  it  is  true  that  the  ordinary  statutory  proceeding  to 
probate  a  will  to  some  extent  partakes  of  the  nature  of  a  pro- 
ceeding in  rem,  because  all  parties  interested  are  cited  to 
appear,  and  because  it  does  not  of  necessity  involve  a  contro- 
versy between  the  parties.  But,  in  the  ease  at  bar,  a  legatee 
under  the  alleged  will  is  seejdng,  by  action  against  the  sole 
heir  at  law,  to  establish  the  will.  The  proceeding  is  in  form 
and  substance  a  suit.  There  is  an  issue  between  the  twc 
parties  involving  the  execution,  existence,  and  validity  of  the 
supposed  will;  the  one  party  contending  for  her  rights  as  a 
legatee,  and  the  other  for  her  rights  as  the  only  heir  at  law. 
Of  necessity  the  controversy  had  to  assume  the  usual  foma 
of  a  suit  between  hostile  parties  in  the  state  court,  and,  af 
the  probate  court  had  not  jurisdiction  of  the  subject-matter 
the  proceeding  was  necessarily  instituted  in  a  court  of  genera! 
jurisdiction  in  the  state,  where  the  statute  lodged  juriBdic< 
tion  to  establish  lost  wills  "as  in  the  case  of  lost  deeds."  Noy 
was  not  this,  when  it  was  pending  in  the  state  court,  a  snii 
of  a  civil  nature,  in  equity,  in  which  there  was  a  controversy 
between  citizens  of  different  states,  (and  that  the  matter  ii 
dispute  exceeds,  exclusive  of  costs,  the  sum  of  $500  is  no 
questioned,)  within  the  meaning  of  the  removal  act  of  1875 
That  statute  provides  "that  any  suit  of  a  civil  nature,  at  lav 
or  in  equity,  now  pending  or  hereafter  brought  in  any  stat< 
court,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs 
the  sum  or  value  of  $500,  *  *  *  in  which  there  shal 
be  a  controversy  between  citizens  of  different  states,"  ma] 
be  removed  by  either  party  into  the  circuit  court  of  thi 
United  States  for  the  proper  district.  In  view  of  the  char 
acter  and  necessary  form  of  the  present  action,  and  of  thi 
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t  that  it  is  a  proceeding  of  which  the  probate  coorts  of  the 
te  had  not  jurisdiction,  the  jurisdiction  to  entertain  it  being 
state  statute  vested  in  the  circuit  courts  of  the  state,  and  in 
w  of  the  broad  language  of  the  removal  act  of  1876, 1  am 
kble  to  perceive  why  thu  is  not  a  "suit"  in  which' there 
'a  controversy  between  citizens  of  different  states"  within 

meaning  of  that  act.  And  this  conclusion,  it  seems  to 
,  is  strongly  supported  by  the  language  of  Justice  Field  in 

opinion  delivered  by  him  io  Oaine$  v.  Fuentes  et  ai.,  tupra. 
8  true  that  was  in  form  a  suit  brought  to  annul  a  will,  as 
luniment  of  title,  io  restrain  the  enforcement  of  a  decree 
aitting  it  to  probate ;  but,  as  said  by  Justice  Bradley  ia  his 
jenting  opinion,  it  was  a  proceeding  not  merely  to  set 
le  the  will  so  far  as  it  affected  the  defendants  in  error, 
real  object  was  to  revoke  the  probate  of  a  will,  and  as  the 
e  was  originally  commenced  in  the  state  court  of  Louisiana, 
[  as  the  question  was  whether  it  could  be  transferred  to 

federal  court,  there  does  not  seem  to  be  a  very  snbstan- 

distinction  upon  principle  between  that  case  and  the  one 
>ar.  The  removal  in  that  case  was  attempted  to  be  made 
ler  the  act  of  congress  of  March  2,  1867,  which  author- 
i  removals  on  the  ground  of  prejudice  and  local  influence. 
1  even  that  act,  Justice  Field,  speaking  for  the  majority  of 
court,  says,  "covered  every  possible  case  involving  contro- 
sies  between  citizens  of  the  state  where  the  suit  Was  brought 
1  citizens  of  other  states,  if  the  matter  in  dispute,  exclusive 
sosts,  exceeded  the  sum  of  $500.    It  mattered  not  whether 

suit  was  brought  in  a  state  court  of  limited  or  general 
isdiction.  The  only  test  .was,  did  it  involve  a  controversy 
creeen  citizens  of  the  state  and  citizens  of  other  states, 
i  did  the  matter  in  dispute  exceed  a  specified  amount? 
1  a  controversy  was  involved,  in  the  sense  of  the  statute, 
mever  any  property  or  claim  of  the  parties,  capable  of 
uniary  estimation,  was  the  subject  of  litigation,  and  was 
Bented  by  the  pleadings  for  judicial  deter minatiou."  An 
mination  of  the  opinion  will  show  that  jurisdiction  was 
tained  as  well  upon  the  provisions  of  the  act  authorizing 

removal  as  upon  the  point  that  the  action  was  one  to 
tul  the  will  as  a  muniment  of  title;  for  the  court  say, 
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farther,  that  "if  the  federal  coart  bad,  by  no  previoas  act, 
jurisdiction  to  pass  apon  and  determine  the  controversj 
existing  between  the  parties  in  the  parish  court  of  Orleans, 
it  was  invested  with  the  necessary  jurisdiction  bj  this  act 
itself  as  soon  as  the  case  was  transferred.  In  authorizing 
and  requiring  the  transfer  of  oases  involving  particular  con- 
troversies from  a  state  court  to  a  federal  court,  the  statute 
thereby  clothed  the  latter  court  with  all  the  authority  essential 
for  the  complete  adjudication  of  the  controversies,  even  though 
it  shoukl  be  admitted  that  that  court  could  not  have  taken 
original  cognizance  of  the  cases."  And  further,  after  discuss- 
ing the  point  that  the  suit  was  one  to  annul  the  will  as  a  muni- 
ment  of  title,  the  opinion  proceeds:  "But  •  *  •  it  is 
sufficient,  for  the  disposition  of  the  caie,  that  the  statute  of  1867, 
in  authorizing  a  transfer  of  the  cause  to  the  federal  court,  does, 
in  our  judgment,  by  that  fact,  invest  that  court  with  all  needed 
jurisdiction  to  adjudicate  finally  and  settle  the  controversy 
involved."  With  equal  force  might  this  language  be  used  in 
considering  the  question  as  it  arises  in  the  case  at  bar  under 
the  removal  act  of  1875. 

It  is  also  observed  by  Justice  Field,  in  his  opinion,  that 
"the  limitation  of  the  original  jurisdiction  of  the  federal  court, 
and  of  the  right  of  removal  from  a  state  court,  to  a  class  of 
cases  between  citizens  of  different  states  involving  a  desig- 
nated amount,  and  brought  by  or  against  resident  citizens  of 
the  state,  was  only  a  matter  of  legislative  discretion.  The 
constitution  imposes  no  limitation  upon  the  class  of  oases 
involving  controversies  between  citizens  of  different  states  to 
which  the  judicial  power  of  the  United  States  may  be  ex- 
tended; and  congress  may,  therefore,  lawfully  provide  for 
bringing,  at  the  option  of  either  of  the  parties,  all  such  con- 
troversies within  the  jurisdiction  of  the  federal  judiciary." 

Since  the  jurisdiction  to  establish  a  lost  will  was  vested  b] 
statute  of  the  state  in  the  circuit  courts  of  the  state,  and  nol 
in  the  probate  courts;  and  since  the  act  of  congress  of  1871 
authorizes  the  removal  from  the  state  circuit  court  to  th( 
federal  court  of  any  suit  involving  a  specified  amount,  anc 
in  which  there  is  a  controversy  between  citizens  of  differeni 
states;  and  in  view  of  the  enunciation  of  the  supreme  ooux 
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ring  on  the  qucBtion  in  Oainet  v.  Fuentet, — ^I  am  of  opinion 

t  this  cause  was  removable  nnder  the  act  of  1875,  and 

b,  npon  its  transfer  nnder  that  act,  this  conrt  became 

ssted  with  jurisdiction  to  determine  the  controTersj  between 

parties. 

[otion  to  remand  overruled.        •  ♦ 


MooNBY  V.  Agnew  and  others. 


{Otrouit  Court,  D.  Colorado. 


-.  1880.) 


XKOTAL — Judgment — Apphai, — Scibb  Facias — ^Act  or  Mabch  3, 
1875. — Process  was  served  upon,  Judgment  was  recovered  against, 
and  an  appeal  was  taken  b7,  two  of  several  defendants  In  an  ao- 
tltm  in  a  state  court.  A  writ  In  the  nature  of  a  writ  of  seire  fa- 
cUu  was  subsequently  served  upon  two  other  of  the  defendants, 
while  such  appeal  was  pending,  in  order  to  make  them  parties  to 
the  Judgment.  Beld,  upon  the  petition  of  the  last  two  defend- 
ants, that  the  case  was  not  then  in  a  condition  to  be  removed  to 
the  circuit  court,  nnder  the  last  clause  of  section  2,  of  the  act  of 
March  3,  1875. 

lotion  to  Remand. 

,  for  plaintiff. 

,  for  defendant. 

[allbtt,  D^J.  A  motion  was  made  some  days  ago  to  re- 
id  this  cause  to  the  district  conrt  of  Arapahoe  county,  from 
mce  it  was  removed.  It  appears  that  the  action  was  brought 
inst  some  20  or  more  defendants,  two  of  whom  were  served 
1  process,  and  judgment  rendered  against  them  at  the  last 
a  of  the  district  court  of  Arapahoe  county.  These  defend- 
i  appealed  the  cause  to  the  supreme  court  of  the  state. 
n  afterwards  two  other  defendants  were  served,  and  they, 
n  cei-tain  petitions,  removed  the  case  into  this  court.  The 
tions  show  that  all  the  defendants,  as  well  those  against 
>m  judgment  was  rendered  as  those  making  the  applica- 
,  and- those  who  have  not  been  served  in  the  cause,  are 
dents  of  other  states, — that  is,  not  residents  of  Colorado, — 
the  plaintiff  is  a  resident  ox  citizen  of  this  state,  bo  that. 
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as  to  tbe  oiilzenship  of  the  parties,  the  plaintiff  is  a  citizen 
of  this  state,  and  the  defendants  are  citizens  of  other  states, 
and  npon  that  it  woold  seem  to  be  a  controversy  between 
citizens  of  different  states,  all  of  the  defendants  differing  in 
their  citizenship  from  the  plaintiff;  and  it  would  seem,  also, 
that  the  application  foi*remoTid  to  this  oonrt  is  made  undei 
the  last  danse  of  section  3  of  the  act  of  1875.  That  clause 
is  that,  in  any  suit  mentioned  in  the  section,  if  there  shall  be 
a  controversy  which  is  wholly  between  citizens  of  different 
states,  that  can  be  fully  determined  as  between  them,  then 
one  or  more  of  the  plaintiffs  or  defendants  actually  interested 
in  such  controversy  may  remove  the  cause  to  the  circuit 
court;  that  is,  all  the  defendants  being  citizens  of  states  other 
than  that  of  which  the  plaintiff  is  a  citizen,  the  application 
may  be  made  by  one  or  more  of  them ;  and  upon  such  appli- 
cation, if  the  cause  is  in  condition  to  be  removed,  the  removal 
may  be  had  without  the  concurrence  of  others  of  the  defend- 
ants. 

But  there  seems  to  be  a  difficulty  as  to  the  condition  of 
the  case.  As  stated  before,  judgment  has  been  rendered  as 
to  two  of  the  defendants,  and  they  have  taken  an  appeal  to 
the  supreme  court  of  the  state.  As  to  them,  the  cause  is  nol 
in  a  condition  for  removal,  because  it  has  passed  to  an  appel- 
late tribunal,  and  the  rule  is  that  the  removal  must  be  had  be- 
fore the  trial  of  the  cause.  As  to  the  other  defendants  in  the 
cause, — those  who  have  been  served  and  made  this  applicatior 
for  removal,  and  those  who  have  not  been  served, — the  cause 
is  in  a  condition  for  removal.  But  the  controversy  which  if 
mentioned  in  this  section  is  regarded  by  the  court  as  an  en 
tire  thing, — that  is  to  say,  the  controversy  is  between  th< 
plaintiff  and  all  these  defendants, — and  it  stands  now  in  thii 
attitude :  that  the  controversy  as  to  two  of  the  defendants  ii 
pending  in  the  supreme  court  of  the  state,  and  as  to  the  others 
in  the  district  court  of  the  state,  and  it  caimot  be  removed  a 
all  unless  it  be  removed  as  to  all.  We  must  have  the  who! 
of  it,  if  we  are  to  have  any ;  and  because  as  to  two  of  the  de 
fendants  it  is  not  removable,  for  that  reason  it  is  not  remov 
able  as  to  any.     We  have  heretofore  held  that  in  a  cause  i 
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ich  judgment  has  been  rendered  against  some  of  thedefend> 
ks,  and  no  appeal  taken  by  those  defendants  from  the  jadg> 
nt,  that  as  to  those  defendants  the  controversy  is  ended; 
i,  BO  far  as  it  is  still  an  existing  controversy,  standing  be- 
sen  the  plaintiff  and  those  ^rho  still  contest  the  right  of  the 
intiff,  it  may  be  removed  into  this  ooort.  Bat  that  is  not 
I  position  of  this  case.  The  controversy  is  still  going  on; 
1  waged  between  the  plaintiff  and  the  defendants  against 
om  judgment  has  been  taken,  as  well  as  against  those 
linst  whom  no  judgment  has  been  taken. 
!f  we  consider  further  the  attitude  ot  the  case  in  the  state 
irt,  and  the  position  of  these  parties  who  have  been  brought 
the  reason  for  this  conclusion  will  be  more  apparent.  This 
t  which  has  been  issued  is  in  the  nature  of  a  writ  of  scire 
las,  and  it  is  to  make  the  other  parties,  the  person^  served, 
■ties  to  the  judgment  which  has  been  rendered  against  the 
» defendants,  and  from  which  an  appeal  has  been  taken.  If 
hould  result  in  the  supreme  court  of  the  state  that  this 
gment  should  be  reversed,  there  would  be  no  ground  of 
ceeding  against  these  parties  who  are  now  served,  because 
y  are  to  be  made  parties  to  the  judgment  which  is  already 
record  in  the  district  court  of  the  state.  If  that  judgment 
luld  be  removed  by  the  action  of  the  supreme  court  of  the 
te,  there  would  be  no  basis  for  proceeding  against  these 
endants.  This  proceeding  stands  upon  the  theory  thai 
re  is  a  judgment  in  the  district  court  of  the  state  to  which, 
se  persons  are  to  be  made  parties;  and,  if  that  judgment 
luld  be  reversed  or  set  aside,  there  could  be  no  proceeding 
linst  them.  Of  course,  we  cannot  be  put  in  the  position 
having  a  suit  here  which  will  be  subject  to  the  contingency 
reversal  of  the  judgment  of  the  district  court  of  the  state. 
Che  cause  will  be  remanded  according  to  the  motion. 
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In  THH  Mattes   of  the  Petition  op  the  Babnestiliji  & 
MooRHEAD  Bt.  Co.,  etc. 

{Ditttict  Court,  D.  Minnesota.    October,  1880.) 

i.  Reuotal — JuBisDionoN — TntB  whkk  Cause  can  Pbooeed. — In  the 
case  of  a  removal  the  jurisdiction  of  the  federal  court  is  not  complete, 
80  as  to  hear  and  determine  the  cause,  before  the  day  prescribed  by 
the  statute,  although  a  transcript  has  been  filed. 

Application  to  proceed  with  the  condemnation  of  a  rail- 
xoad  and  the  necessary  land. 

Bigelow,  Flandrau  dt  Clark  and  R.  B.  Qalutha,  iot  peti- 
tioner. 

Oilman  d  Clough,  for  respondent,  the  Northern  Facifio 
Bailroad  Company. 

Nelsoh,  D.  J.  The  Barnesville  &  Moorhfead  Eailway  Com- 
pany, organized  under  the  general  railroad  laws  of  the  state 
of  Minnesota,  commenced  proceedings  nnder  title  1,  c.  34, 
Yoang's  Minn.  St.,  to  obtain  by  condemnation  a  crossing 
over  the  track  of  the  Northern  Pacific  road  at  or  near  Moor- 
bead,  in  the  coanty  of  Clay,  and  the  land  necessary  for  that 
purpose.  The  power  to  acquire  by  condemnation-  a  crossing 
is  granted  by  chapter  80,  §  1,  Minnesota  Session  Laws  of 
1879,  and  by  section  3  the  proceedings  to  obtain  the  land 
shall  be  institated  and  conducted  in  the  same  manner  as  other 
similar  proceedings  by  railroad  companies  under  the  General 
Statutes  above  alluded  to,  with  some  reservations,  which  are 
not  important  here. 

A  petition  stating  the  object  and  amount  of  land,  etc.,  to 
be  taken  was  filed  in  accordance  with  the  statutory  provisions 
for  the  appointment  of  three  commissioners  to  ascertain  and 
report  on  the  compensation,  and  presented  to  the  district 
court  of  the  state  of  Minnesota  in  and  for  the  county  where 
the  land  and  crossing  are  situated,  and  proper  notice  given 
as  required.  At  the  time  of  the  hearing,  September  28,  1880, 
the  Northern  Pacific  Bailroad  Company  appeared  by  counsel 
and  filed  a  petition  stating,  inter  alia,  that  it  will  sufiFer  dam- 
ages to  a  greater  amount  than  $1,000 ;  that  it  is  a  company 
created  and  existing  by  virtue  of  certain  acts  of  the  oongresa 
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of  the  United  States,  attaching  them,  with  the  act  of  the  state 
of  Minneaota  giving  the  company  the  right  to  build  a  railroad 
across  the  state,  to  its  petition;  and  alleges  "that  it  has  a  de- 
fence arising  under  the  lavs  of  the  United  States,  to-wit :  that 
it  is  a  corporation  of  the  United  States  created  and  existing 
as  aforesaid,  and  holds  its  right  of  way,  rights,  and  property 
under  the  acts  of  congress  aforesaid,  and  that  the  state  of  Min- 
nesota has  no  power  to  confer  upon  any  person  or  corporation 
the  right  to  enter  Upon  the  same  or  take  the  same  in  the  man- 
ner proposed  by  the  said  proceedings ;  wherefore  your  peti- 
tioner, the  Northern  Pacific  Bailroad  Company,  prays  that 
the  said  proceedings  be  removed  into  the  circuit  court  of  the 
United  States  for  the  district  of  Minnesota,  and  that  this 
court  proceed  no  further  therein." 

A  bond  with  sureties  that  the  Northern  Pacific  Bailroad 
Company  will  enter  in  the  United  States  circuit  court,  on  the 
first  day  of  the  next  session  thereof  hereafter  to  be  holden,  a 
copy  of  the  record  in  the  said  suit  and  proceeding,  etc., 
accompanied  the  petition,  and  was  filed. 

The  district  court  of  the  state  made  the  following  order : 

"Ordered  that  the  application  of  the  Northern  Bacific  Bailr 
road  Company  to  remove  the  said  proceedings  into  the  circuit 
court  of  the  United  States  for  the  district  of  Minnesota  be 
and  the  same  hereby  is  granted,  and  that  no  further  proceed- 
ings in  this  matter  be  had  in  this  court.     By  the  ooiirt. 

"October  6, 1880.  0.  P.  Steakns,  Judge."    . 

The  Bamesville  &  Moorbead  Bailway  Company  have  pro- 
cured a  properly-certified  copy  of  the  record  in  the  state  court, 
and  filed  it  in  the  United  States  circuit  court,  October  IS, 
1880,  the  next  regular  session  of  the  court  being  on  the  second 
Monday  of  December,  and  on  this  copy  of  the  record  asks  the 
court  to  proceed  with  the  condemnation  of  the  crossing  and 
ihe  necessary  land,  etc. 

The  Northern  Pacific  Bailroad  Company  objects  to  the  ju.- 
risdiction  of  the  court  to  proceed  in  the  matter  at  this  time. 
The  right  is  given  by  the  statutes  to  the  Northern  Pacific  Bail- 
road Company,  whose  land  is  to  be  condemned  and  track 
crossed,  to  show  cause,  on  the  hearing  for  the  appointment  of 
oommissioners,  against  granting  the  prayer  of  the  petition, 
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and  any  of  the  facts  therein  contained  may  be  disproved,  a 
the  court  shall  hear  the  proofs  and  allegations  of  the  parti 
and  if  satisfied  that  the  public  interests  require  the  crossi 
to  be  made,  and  the  lands,  etc.,  to  be  taken  are  necessary 
the  purpose,  it  shall  make  an  order  appointing  three  co 
missioners  to  ascertain  the  amount  to  be  paid  by  the  petitic 
ing  corporation  to  persons  interested.  An  appeal  is  ailov 
from  this  appraisement  of  the  commissioners,  to  be  proseoui 
in  the  court  where  their  report  is  filed,  a^d  it  is  to  be  si 
mitted  to  a  jury  to  re-assess  the  damages  awarded,  e 
Whether  the  proceeding,  as  shown  by  the  record  present< 
is  essentially  political  in  its  character  and  not  judicial,  a 
whether  it  is  a  suit  within  the  meaning  of  the  second  secti 
of  the  removal  act  of  1875,  it  is  not  necessary  at  this  tii 
to  determine.  All  parties  appear  to  agree  that  it  is  a  suit 
proceeding  which  can  be  removed  from  the  state  court,  an 
shall  not  on  this  application  consider  the  question. 

The  only  point  to  be  decided  is,  has  the  federal  oourt 
this  time  jurisdiction  so  as  to  proceed  with  the  matter  ? 
am  inclined  to  the  opinion  that  on  filing  the  petition  in  t 
state  oourt,  making  a  proper  case  for  removal,  and  executi 
and  filing  the  bond  required,  jurisdiction  attaches  in  the  c 
ouit  court,  and  when  at  any  time  it  is  known  by  the  fedei 
court  that  such  steps  have  been  taken  in  the  state  court  i 
removal,  either  by  a  copy  of  the  record  being  filed  or  enter 
therein  before  the  time  required  by  the  statute,  many  in 
dental  proceedings  may  be  taken,  and  provisional  remedji 
as  attachments,  etc.,  may  be  granted  on  motion,  as  could 
done  after  the  commencement  of  suit  by  original  process  a; 
appearance  of  the  defendant ;  but  the  cause  cannot  proce 
until  the  limited  time  has  expired  and  the  transcript  enter< 
Such  interpretation  of  the  removal  acts  has  support  in  i 
opinion  of  the  supreme  court  of  the  United  States  when  cc 
fltruing  section  641  of  the  Revised  Statutes,  involved  in  i 
<5a8e  of  Virginia  v.  Rives,  100  U.  S.  316.  There  is  a  deola 
tion  in  that  section  similar  to  the  on«  in  the  act  of  1875  tl 
"upon  filing  of  the  petition  (no  bond  being  required)  all  f 
ther  proceedings  in  the  state  court  shall  cease.  •  * 
The  language  of  the  act  of  1875  is:  "The  state  court  si 
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accept  tlie  petition  and  bond,  and  proceed  ao  farther  in  such 
soit;"  and  the  court  say,  on  page  317:  "It  is  therefore  a 
material  inquiry  whether  the  petition  of  the  defendants  seta 
forth  such  facts  as  made  a  case  for  removal,  and  consequently 
arrested  the  jurisdiction  of  the  state  court  and  transferred  it 
to  the  federal  court;  "thus  implying  that  the  federal  court 
acquired  jurisdiction  ipso  facto  on  filing  petition  and  bond. 

So,  also,  in  the  Removal  Cases,  100  U.  S.  475,  the  court  say: 
"While  the  act  of  congress  requires  security  that  the  transcript 
shall  be  filed  on  the  first  day,  it  nowhere  appears  that  the  circuit 
court  is  to  be  deprived  of  jurisdiction  if  by  accident  the  party 
is  delayed  until  a  later  day  in  the  term.  If  the  circuit  court, 
for  good  cause  shown,  accepts  the  transfer  after  the  day,  and 
during  the  term,  its  jurisdiction  will,  as  a  general  rule,  be 
complete,  and  the  removal  properly  effected."  I  under- 
stand, from  the  opinions  of  the  court  in  these  cases,  that  when 
the  jurisdiction  of  the  state  court  ceases  that  of  the  federal 
court  attaches  for  some  purposes,  on  entering  a  copy  of  the 
tecord,  so  that  the  court  may  know  the  facts ;  but  the  juris- 
diction of  the  federal  court  is  not  complete,  so  as  to  hear  and 
determine  the  cause,  although  a  transcript  is  filed,  until 
<m  the  day  prescribed  in  the  statute,  or  after,  if  the  oouxt 
accepts  it.  '  See  Dillon  on  Bemoval  of  Causes,  71 ;  Mahonep 
Mining  Co.  v.  Bennett,  4  Sawyer,  289. 

Inasmuch  as  the  next  proceeding  in  the  case  in  hand  ia 
for  the  defendant  to  contest  the  facts  in  the  petition,  I  am 
of  the  opinion  the  court  cannot  at  this  time  entertain  it. 

Application  to  proceed  in  the  matter  denied. 


In  re  McEwbn  and  others.  Bankrupts. 

(Circuit  Court,  D.  IndiatM.    ,  1880.) 

1.  Afpeai/ — CraoTTiT  CotJBT — Time. — ^An  appeal  from  an  order  of  the 
district  court  should  be  entered  tn  the  circuit  court  within  ten 
days  after  the  appeal  is  taken,  although  the  circuit  court  is  in 
session  at  the  time  the  order  is  made,  and  continues  so  up  to  the 
end  of  the  ten  days. 

In  Bankruptcy.    Motion  to  Dismiss  Appeals. 
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Herod  dk  Winter,  Ralph  HiU,  and  S.  Stansifer,  for  assignee. 

Harrison,  Hines  <k  Miller,  and  McDonald  d  Butler,  for  cred- 
itors. 

Dbtjmmond,  0.  J.  This  is  a  motion  to  dismisB  two  appeals 
that  have  been  taken  in  a  bankraptcy  case  from  orders  of  the 
district  court  disallowing  certain  claims  against  the  estate  of 
the  bankrupts. 

The  facts  are  that  the  order  disallowing  these  claims  was 
made  by  the  district  court  on  the  twenty -seventh  of  Novem- 
ber, 1879.     That  order  seems  to  have  been  made  in  the  ab- 
sence of  counsel  for  the  claimant,  and  on  an  application  to  the  { 
court  on  the  seventeenth  of  December,  1879,  the  court  opened   I 
the  orders  and  reconsidered  the  cases  for  the  purpose  of   ' 
allowing  the  parties  to  take  an  appeal  to  the  circuit  court, 
reforming  its  orders  in  both  cases.     An  appeal  was  taken 
from  that  order  on  the  seventeenth  of  December,  and  there 
was  no  question  about  the  appeal  being  taken  in  the  proper 
time,  and  the  bond  being  given  so  as  to  consummate  that 
appeal.    The  appeal  was  taken  during  the  term  of  the  court. 
In  fact,  the  term  of  the  court  still  continues. 

The  objection  on  the  part  of  the  assignees  to  this  appeal 
is  that  the  appellants  did  not  comply  with  the  law  of  con- 
gress in  entering  their  appeal  in  the  circuit  court  within  ten 
days  from  the  time  the  order  was  rendered.  The  question  is 
whether  that  should  have  been  done. 

The  contention  between  the  two  parties  is:  On  the  part  of 
the  assignees,  that  the  appeal  should  be  entered  in  the  cir- 
cuit court,  if  the  court  is  in  session  at  the  time  the  order  is 
entered,  and  continues  up  to  the  end  of  the  ten  days,  during 
the  court,  although  it  is  the  same  tenh.  On  the  other  hand, 
it  is  claimed  by  the  appellants  that  it  is  suOScient  if  the  appeal 
is  entered  in  the  circuit  court  at  the  succeeding  term  after 
the  order  entered. 

I  am  of  the  opinion  that  the  true  construction  of  the  acts 
of  congress  and  of  the  rules  of  the  snpreme  court,  on  the  sub- 
ject, is  that  the  appeal  should  be  entered  in  the  circuit  court 
within  ten  days  after  the  appeal  is  taken,  although  the  cir- 
cuit court  is  in  session  at  the  time  the  order  is  made,  and 
continues  so  up  to  the  end  of  the  ten  days. 
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'It  ig  necessary  to  recur  ta  the  language  of  the  origuial 
bankrupt  act  on  this  sahjeot:  "No  appeal  shall  be  allofredin 
any  case,  from  the  district  to  the  ciroait  ^qurt,  unless,  it  is 
claimed,  and  notice  given  thereof  to  the  clerk  of.  the  district 
court,  to  be  entered  with  the  record  of  proceedings,  and  also 
to  the  assignee  or  creditor,  aa  the  case  may  be,,  or  to  the. 
defeated  party  in  equity,  within  ten  days  after  the  entry  of 
the  decree  or  decision  appealed  from."  "Such  appeal  shall 
be  entered  at  the  term  of  the  circuit  court  which  shall  be 
first  held  within  and  for  the  district  next  after  the  expiration-^ 
of  ten'  days  from  the  time  of  claiming  the  same."     ..  -/ 

The  only  difference  between  the  language  and  that  now- 
found  in  the  BoTised  Statutes  as  a  part  of  the  bankrupt  law, 
is  that  the  word. "first"  is  left  out  in  the  revision;  but  that- 
clearly  cannot  make  any  difference  in  the  sense.  "The  appeal 
shall  be  entered  at  the  term  of  the  circuit  court  which  shall 
be  held  within  and  for  the  district  next  after  the  expiration 
of  ten  days  from  the  time  of  claiming  the  same,"  means  pre- 
cisely the  same  as  though  it  were  "first  held  within  and  for. 
the  district;"  because  it  is  claimed  that  the  word  "next"  gives, 
significance  to  the  sentence,  and  it  means  the  term  succeed-, 
ing  that  at  which  the  order  is  entered  next  after  the  expira- 
tion of  ten  days.     See  sections  4981  and  4982, 1{ev.  St.  U.  S. 

The  true  meaning,  I  take  it,  is  that  if  the  circuit  court  is 
in  session  more  than  ten  days  after  the  order  is  made,  the 
appeal  shall  be  then  entered.  That  is  the  term,  within  the 
meaning  of  the  law,  next  after  the  entering  of  the  order. 

This  is  the  twenty-sixth  rulemade  by  the  supreme  court  under 
that  law :  "Any  supposed  creditor  who  takes  an  appeal  to  the 
circuit  court  from  the  decision  of  the  district  court,  rejecting 
his  claim  in  whole  or  in  part,  according  to  the  provisions  a{ 
the  eighth  section  of  the  act,  shall  give,  notice  of  his  intent 
tion  to  enter  the. appeal  ^ithin  ten  days  from  the  entry  of  the 
final  decision  of  thedistrict  court  upon  his  xdaim;  and  he  shall 
file  bis  appeal  in  the  clerk's  ofilca  of  the  ciroitit  c^urt  withit( 
ten  days  thereafter,  setting  forth  a  statement,. in  writing,  of 
his  claim,  in  the  n^anner  prescribed  by  said  section.".  The 
supreme  tiourt  gave  a  construction  of  the  statute  by  enacting 
that  rule,  and.it  would  seem  as  though,  ha  th^tjway  .oply 
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can  we  carry  out  the  object  which  the  bankrupt  law  ha^  in 
■view.  Now,  take  this  district-  The  court,  by  statute,  only  sits 
twice  a  year,  once  in  May  and  once  in  November,  and  it  cer- 
tainly could  not  have  been  the  intention  of  congress  in  such 
a  case  that  there  should  be  an  interval  of  six  months,  or  more, 
as  there  might  be  before  the  entry  of  an  appeal  should  be 
made  in  the  circuit  court,  and  therefore  the  supreme  court, 
in  considering  the  statute,  required  that  the  appeal  should  be 
entered  in  the  circuit  court  within  ten  days  after  the  cider 
made  by  the  district  court. 

If  it  is  to  be  entered  at  the  snooeeding  term,  and  if  the 
words  "next  after  the  expiration"  from  the  time  of  claiming 
the  same  mean  the  succeeding  term,  then,  of  coarse,  there  is 
no  significance  to  be  given  to  the  word  "first."  Perhaps,  on 
that  account,  it  was  omitted  in  the  Bevision. 

The  statute  has  been  construed  in  other  cases — in  Wood  v. 
Bailey,  21  Wall.  640;  In  the  Matter  of  Coleman,  7  Blatchf. 
192 — in  which  the  court  held  that  after  the  claim  of  a 
creditor  of  a  bankrupt's  estate  was  rejected  by  the  district 
court,  and  an  appeal  taken  from  the  decision  of  the  district 
court,  he  must  enter  his  appeal  within  ten  days  in  the  circuit 
court,  and  comply  with  order  No.  26,  and  that  he  must  also 
set  forth  a  statement  in  writing,  etc.  This  has  been  the  law 
ever  since  the  statute  was  enacted,  and  section  4984  of  the 
Bevised  Statutes  requires  that,  upon  entering  his  appeal  in 
the  circuit  court,  the  appellant  shall  file  with  the  olerk«  state- 
ment of  his  case  and  the  amount  claimed  in  his  declaration. 
In  the  case  in  7  Blatchford  the  appeal  was  dismissed  be- 
cause the  entry  was  not  made  accordingly.  And  the  point 
is  decided  in  the  same  \^ay  in  In  re  Plate  v.  Sparkman,  4  B. 
B.  541.  And  unless  the  omission  of  the  word  "first"  in  the 
Bevision  changes  the  meaning  of  the  law  as  it  was  originally 
enacted,  then  these  decisions  are  in  point.  And  altLoagh 
the  last  are  not  absolutely  controlling  ia  this  court,  still  I 
think  it  must  be  considered  the  true  construction  of  the  act. 
It  is  especially  the  construction  which  the  supreme  court  has 
placed  upon  the  original  bankrupt  law,  and  I  do  not  think 
the  omission  of  the  word  "first"  changes  that  construction. 

So  the  appeak  will  be  dismissed  in  both  cases. 
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Btbiobs  v.  Bonr. 
{ptreuU  Omirt,  D.  New  J«n«y.    October  18, 1880.) 

1.  PBOcnas— Bbbyiob — Fraud.— Where  a  defendant,  residing  in  another 
district,  is  enticed  and  induced  to  come  into  the  district  where  the 
plaintiff  resides  by  the  false  representations  or  deceptive  contrivances 
of  the  plaintifE,  or  of  any  one  acting  in  his  behalf,  for  the  purpose  of 
serving  legal  process  upon  him,  and  the  same  is  served  through  such 
improper  means,  such  service  is  illegal,  aad  ought  to  be  set  aside,  and 
the  process  dismissed. 

Union  Sugar  Refinery  y.  lirathie$»on,  2  Clifl.  804-309. 

Motion  to  Bet  aside  Writ,  eto. 

J.  Henry  Stone,  for  defendant. 

Mr.  Qilehriet,  Att'y  Gen.,  for  plaintiff. 

Nixon,  D.  J.  This  is  a  motion  to  set  aside  the  summons 
issned  in  the  ease,  on  the  ground  that  the  defendant  vas  in* 
dnoed,  by  deceptive  and  fraudulent  means,  to  come  within 
the  jurisdiction  of  the  court  for  the  purpose  of  serving  the 
Airrit  upon  him.  There  seems  to  be  a  substantial  agreement 
between  the  counsel  of  the  respective  parties  as  to  the  law  of 
the  case.  They  assent  to  the  rule  laid  down  by  Mr.  Justice 
Clifford  in  The  Union  Sugar  Refinery  v.  Mathietion,  2  Cliff. 
304-809,  where  he  says  "that  where  the  defendant,  residing 
in  another  district,  is  enticed  and  induced  to  come  into  the 
district  where  the  plaintiff  resides  by  the  false  representa« 
tions  or  deceptive  contrivances  of  the  plaintiff,  or  of  any  one 
acting  in  his  behalf,  for  the  purpose  of  serving  legal  prooevs 
upon  him,  and  the  same  is  served  through  such  improper 
means,  such  service  is  illegal,  and  ought  to  be  set  aside,  and 
that  the  process  should  be  dismissed."  The  only  question  is 
whether  the  facts  shown  are  sufficient  to  identify  the  plaintiff 
with,  and  hold  him  responsible  for,  the  deception  and  fraud 
used  to  lure  the  defendant  into  the  state. 

The  facts  are  that  the  defendant  is  a  citizen  of  the  state 
of  New  York,  residing  in  the  city  of  New  York,  and  engaged 
in  the  business  of  importing,  publishing,  and  selling  school 
books  in  the  German  language;  that  a  convention  of  the 
German-American  Teachers'  Association,  a  body  composed 
of  German  teachers  from  various  states  of  the  Union,  was  to 
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be  held  on  the  twenty-eighth,  twenty-ninth,  and  thirtieth  dayi 
of  July  last,  at  the  high-sdhool  building  in  the  city  of  New 
ark;  that  many  of  the  members  of  this  association  wer< 
customers  of  tbe  defendant,  and  in  the  habit  of  purchasini 
books  of  him ;  that  the  plaintiff  and  defendant  had  a  lawsni 
then  pending  in  the  supreme  court  of  the  state  of  New  York 
growing  out  of  some  business  transactions  between  them 
that  the  plaintiff,  desirous  of  removing  said  controversy  inti 
this  jurisdiction,  and  conceiving  the  notion  that  the  defend 
ant  would  attend  the  sessions  of  the  German  School  Associa 
tion  at  Newark,  procured  a  summons  from  this  court  and  tool 
it  to  the  United  States  deputy  marshal  at  Jersey  City,  gaT( 
him  instructions  in  regard  to  its  service  on  the  twenty-eightl 
of  July,  and  introduced  to  the  marshal  a  gentleman,  whosi 
name  is  not  known,  who  knew  the  defendant  by  sight,  an( 
who  was  to  accompany  the  officer  to  Newark  to  designate  t< 
him  the  defendant;  that  they  went  to  Newark  on  the  after 
noon  of  the  28th,  and  were  joined  by  another  man,  caUei 
"Charley,"  who  was  also  to  aid  the  marshal .  in  identifyinj 
the  defendant ;  that  they  visited  the  convention  on  the  twenty 
eighth  and  twenty-ninth  of  July,  but  failed  to  find  the  defend 
^nt,  one  of  these  men  paying  the  officer  for  his  attendance  oi 
the  last-named  day,  and  promising  to  give  him  notice  if  hi 
attendance  was  desired  on  the  next  day ;  that  he  was  notifiei 
to  meet  these  men  at  Newark  on  the  afternoon  of  the  30tb 
when  the  defendant  was  found  and  the  writ  served;  that  thi 
defendant  visited  New  Jersey  in  consequence  of  having  re 
ceived  at  his  place  of  business  in  the  city  of  New  York,  a 
about  1  o'clock  p.  h.  of  that  day,  a  telegram  of  the  followinj 

"New  Yobk,  July  30, 1880. 
"  To  E.  Steiger,  85  Park  Place,  New  ■  York:  Please  call  a 
headquarters  of  German-American  teachers,  at  842  Broa( 
street,  this  afternoon.- 

[Signed]  "W.  I.  Eckopf." 

—that  the  W.  I.  Eckoff,  whose  name  was  signed  to  the  tele 
grapi,  was  a  German  teacher,  and  president  of  the  oonventioi 
then  assembled  at  the  place  designated,  with  whom  the  plain 
tiff  had  a  casual  acquaintance ;  that  the  telegram  was  no 
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Bent  by  the  said  Eckoff,  nor  by  any  one  in  his  behalf,  and  it 
Tras,  doubtless,  forwarded  by  some  one  to  bring  the  defendant 
within  this  jurisdiction. 

If  the  plaintiff,  or  any  one  acting  in  his  behalf,  was  instm- 
mental  in  decoying  him  hither  by  the  nse  of  such  a  device,  it 
must  be  held  that  the  writ  should  be  quashed  and  the  suit 
dismissed.  But  if  other  persons,  not  connected  with  the  plain- 
tiff, procured  his  attendance,  even  by  these  improper  meth- 
ods, for  any  purpose,  the  plaintiff  has  the  right  to  avail  him- 
self of  the  opportunity  of  serving  the  writ.  The  defendant  is 
found  in  the  district,  in  the  sense  in  which  the  term  is  used 
in  the  eleventh  section  of  the  judiciary  act,  (section  739,  Eev. 
St.,)  and  the  plaintiff  is  not  chargeable  with  any  deception 
or  fraud  practiced  by  these  over  whom  he  had  no  control, 
and  for  whose  actions  he  is  not  responsible.  Such  I  under- 
stand to  be  the  substance  of  the  opinion  of  the  court  in 
the  case  of  The  Union  Sugar  Refinery  v.  Matheiston,  supra. 

The  question  involved  must  be  decided  by  ascertaining  upon 
which  party  the  burden  <A  propf  lies.  There  is  no  pretence 
that  the  deputy  marshal  had  any  knowledge  of  the  forged 
telegram.  Do  the  undisputed  facts  make  such  a  presump- 
tion against  the  plaintiff  or  his  agent,  who  accompanied  the 
officer,  that  he  is  called  upon  to  rebut  them  with  proof  that 
he  was  not  privy  to  the  deception  practiced  upon  the  defend- 
ant? 

I  am  of  that  opinion.  The  presumption  of  the  plaintiff's 
participation  in  the  deception  is  stronger  here  than  in  the  case 
of  Hevener  r.  Heist,  30  Leg.  Int.  46,  and  yet  in  that  case  the 
court  set  aside  the  writ.  The  defendant  had  been  brought  to 
Philadelphia  from  Bucks  county,  Pensylvania,  by  a  forged 
telegram,  and  on  his  arival  he  was  served  with  the  writ  by  the 
deputy  sheriff.  Judge  Sharswood  thought  the  burden  of 
proof  was  upon  the  plaintiff  to  explain  bow  the  officer  knew- 
that  the  defendant  was  coming.  There  was  no  evidence 
as  to  who  sent  the  telegram,  and  yet  the  learned  judge 
held  that  the  failure  of  the  plaintiff  to  show  that  he  did  not 
direct  the  officer  in  the  service  was  fatal  to  the  legality  of  the 
proceedings.  "I  am  clearly  of  the  opinion,"  he  says,  "that  it 
was  incumbent  on  the  plaintiff  to  produce  the  sheriff's  dep- 
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nty  who  made  the  arrest,  in  order  to  show  that  it  was  not  I 
the  instruotion  of  the  plaintiff  or  his  attorney  that  he  wei 
with  the  writ  at  that  time  to  that  place  to  arrest  the  defent 
ant." 

The  evidence  is  uncontradicted  that  the  deputy  marshi 
did  go,  at  the  time  and  place  designated  by  the  agent  of  ti: 
plaintiff,  to  make  the  service  of  the  summons,  and  there  is  i 
disavowal  on  his  part  that  he  procured  the  presence  of  tl 
defendant  then  and  there. 

The  writ  must  be  set  aside. 


EzoBANaB  Nat.  Bane  o;  PiTTSBusaR  v.  Thibd  Nat.  Eani 
OF  New  Yobk. 

lOireuit  Court,  D.  Hew  J«ney.    October  2, 1880.) 

1.  Bill  of  Exohangk — Acckptancb — ■Aomro. — An  agent  for  the  colk 

tion  of  a  bill  of  exchange  is  liable,  if  be  fails  to  notify  his  princif 
-when  such  bill  has  been  duly  presented  and  acceptance  according 
its  tenor  refused. 

2.  Sams— Sake— Same. — Certain  bills  of  exchange  addressed  to  "  Wall 

M.  Conger,  secretary  Newark  Tea-Tray  Company,  Newark,  N.  J 
were  forwarded  to  the  defendant  bank  for  collection,  without  spec 
instructions  from  its  principal,  or  any  information  which  might  qui 
ify  or  explain  the  import  of  the  bills  upon  their  face.  The  bills  w< 
duly  presented  to  Walter  M.  Conger,  and  were  accepted  in  writi 
across  their  face,  as  follows :  "Accepted.  Payable  at  the  Newark  K 
tional  Banking  Company.  Walter  M.  Conger."  J9«M,  in  view  of  t 
facts,  and  in  view  of  the  decisions  of  the  courts  of  the  stato  in  -whi 
the  drawee  of  the  bills  resided,  and  where  they  were  to  be  accept 
and  paid,  and  of  concurrent  decisions  elsewhere,  that  the  def  endantt 
not  commit  any  breach  of  duty  in  taking  the  acceptance  in  this  fox 

,  for  plaintiff. 

,  for  defendant. 

McKennan,  C.  J.     This  suit  is  brought  to  recover  t 
amount  of  11  several  drafts  discounted  by  the  plaintifiP,  a 
transmitted  to  the  defendant  for  collection,  and  alleged 
have  been  lost  by  the  defendant's  negligence  in  receiving 
improper  acceptance  thereof,  and  in  not  causing  the  same 
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be  protested  for  non-acceptance,  and  due  notice  to  be  given  to 
the  plaintiff.  A  jury  was  dispensed  with,  and  the  case  heard 
bj  the  court  upon  the  evidence  submitted. 

The  following  facts  are  found  as  the  result  of  this  evi- 
dence : 

Firtt.  That  the  plaintiff  is  the  holder  of  11  drafts  for  va- 
rious sums,  amounting  altogether  to  $12,292.58,  which  were 
drawn  by  Bogers  &  Burchfield,  at  Pittsburgh,  to  the  order  of 
J.  D.  Baldwin,  and  by  him  indorsed  on  Walter  M.  Conger, 
secretary  Newark  Tea-Tray  Company,  Newark,  N.  J. 

Second,  These  drafts  bear  different  dates,  from  June  8, 
1875,  to  September  20, 1875,  and  are  in  all  respeote  similar, 
except  as  to  the  sums  payable,  and  are  in  the  following 
form: 

11,042.76.  PiTTSBCBOH,  June  8,  1876. 

Four  months  after  date  pay  to  the  order  of  J.  D.  Baldwin 
ten  hundred  and  forty-two  and  75-100  dollars,  for  account 
rendered,  value  received,  and  charge  to  account  of 

BOQEBS  &  BUBCHFIELD. 

To  Walter  M.  Cotter,  Secretary  Newark  Tea-Tray  Co.,  New- 
ark,  N.  J. 

Third.  They  were  transmitted  for  oolleotion  at  different 
times  before  maturity  by  the  plaintiff  to  the  defendant,  in  let- 
ters describing  them  by  their  numbers  and  amounts,  and  by 
the  words  "Newark  Tea-Tray  Co.,"  and  were  sent  by  the  de- 
fendant to  its  correspondent,  the  First  National  Bank  of  New- 
ark, enclosed  in  letters  describing  them  generally  in  the  same 
way. 

Fourth.  By  the  First  National  Bank  of  Newark  they  were 
presented  for  acceptance,  and,  with  one  exception,  were  ae- 
eepted,  by  writing  on  the  face  of  them  as  follows;  "Accepted. 
Payable  at  the  Newark  National  Banking  Co.  Walter  M. 
Conger." 

Fifth.  The  First  National  Bank  of  Newark  held  them  for 
payment,  but  the  plaintrS  was  not  informed  of  the  form  of 
the  acceptances  until  the  thirteenth  and  nineteenth  of  Octo- 
ber, 1875.  Two  of  the  drafts  were  returned  to  it  by  the  de- 
fendant when  both  the  drawers  and  iudorsers  were  insolvent. 
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Sixth.  At  the  time  when  the  drafts  were  discounted  by  th 
plaintiff  the  drawers  were  in  good  credit;  but  none  of  then 
have  been  paid,  and  they  were  dnly  protested  for  non-paj 
ment. 

Seventh.  The  Newark  Tea- Tray  Company  is  a  corporatioi 
created  by  the  laws  of  New  Jersey,  and  doing  business  in  tha 
state,  and  Walter  M.  Conger  was  its  secretary. 

The  question,  upon  these  facts,  is,  was  the  defendant  gnilt 
of  negligence  in  the  discharge  of  its  duty  as  the  plaintiff' 
agent,  whereby  the  plaintiff  was  erubjeoted  to  loss? 

What,  then,  was  the  duty  of  the  defendant  ?  The  drafts  wer 
payable  at  a  certain  future  day,  and  were  sent  to  the  defend 
ant  for  collection.  As  was  said  by  Selden,  J.,  in  Walker  \ 
The  Bank  of  the  State  of  New  York,  9  N.  Y.  Rep.  583-584 
"that  any  agent,  whether  it  be  a  bank  or  an  individual,  re 
ceiving  a  note  or  bill  from  the  holder  for  collection,  is  respon 
sible  for  any  loss  which  the  holder  may  sustain  on  account  o 
any  neglect  in  presenting  it  or  in  giving  notice  of  its  dishonor 
that  it  is  the  duty  of  an  agent  who  receives  for  oollection  i 
bill  of  exchange,  payable  at  some  future  time,  to  use  due  dU 
igence  in  presentin?;  the  same  for  acceptance,  and  if  he  fai 
to  do  so,  or  fail  to  give  notice  in  case  acceptance  is  refused 
he  will  be  liable."  Failure  to  present  a  bill  for  aoceptanc 
•before  maturity  by  an  agent  to  whom  it  is  entrusted  for  col 
lection,  without  special  instructions,  will  not  constitute  wan 
of  due  diligence,  because  acceptance  before  the  day  fixed  fo 
payment  is  not  necessary  to  hold  the  drawer  and  indorsei 
as  was  hedd  in  Bank  of  Washington  v.  Triplett,  1  Pet.  25 ;  bii 
if  it  is  presented,  and  acceptance  according  to  its  tenor  i 
refused,  if  the  agent  fail  to  give  notice  he  will  be  liable.  Th 
drafts  here  were  addressed  to  "Walter  M.  Conger,  secretar 
Newark  Tea-Tray  Company,  Newark,  N.  J.,"  were  duly  prt 
sented  to  him,  and  were  accepted  in  writing  across  their  face 
as  follows:  "Accepted.  Payable  at  the  Newark  Nations 
Banking  Company.    Walter  M.  Conger." 

It  is  contended  by  the  plaintiff  that  the  drafts  were  ad 
dressed  to  the  Newark  Tea-Tray  Company,  and  that  th 
acceptances  were  not  by  that  company,  but  by  Walter  M 
Conger,  individually,  and  that,  by  taking  them  in  this  form 
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the  defendant  oaused  the  loss  to  the  plaintiff  of  the  dravurs 
of  the  bills;  and  upon  this  hypothesis  the  right  of  the  plain- 
tiff to  recover  entirely  depends.  '  It  is  urged  with  equal 
earnestnesB,  on  the  other  side,  that  in  legal  effect  the  drafts 
were  drawn  on  Walter  M.  Conger,  with  the  suffix  of  secretary 
as  matter  of  personal  identification,  and  that  the  accept- 
ances were  by  the  proper  person,  in  his  proper  character. 

The  most  that  can  be  imputed  to  the  defendant  is  that  it 
erred  in  jndgment  as  to  the  import  of  the  address  opon  the 
bills,  and  therefore  did  not  cause  them  to  be  protested  for 
non-acceptance,  and  notice  to  be  given  to  the  parties! .  Is  this 
unfaithfulness  or  negligence  in  a  sense  which  will  sabjeet  the 
defendant  to  liability  for  the  loss  complained  of?  Whether 
the  defendant  was  bound  to  present  the  drafts  for  acceptance 
before  their  maturity  or  not,  it  certainly  evinced  a  disposition 
to  fulfil  its  agency  with  diligent  faithfulness,  by  promptly 
presenting  them  for  acceptance  to  the  person  named  as 
drawee.  And  this  it  did  without  special  instructions  from  its 
principal,  and  without  any  information  which  might  qualify 
or  explain  the  import  of  the  drafts  upon  their  face,  or  repel 
the  presumption  arising  from  the  restricted  functions  of  the 
secretary  of  a  corporation,  that  he  was  not  its  financial  repre- 
sentative. Thus  left  to  the  exercise  of  its  own  judgment, 
when  it  regarded  Mr.  Conger  as  in  his  individual  character 
it  did  not  fall  into  a  culpable  or  irrational  error,  because  it 
followed  the  evidence  of  the  decisions  of  courts  of  the  highest 
standing  upon  the  subject. 

In  Kean  v.  Davis,  1  Zab.  683,  a  case  decided  by  the 
supreme  court  of  the  state,  in  which  the  acceptances  here 
vrere  made  and  were  payable,  and  therefore  of  special  if 
not  of  decisive  significance,  it  was  held  that  a  bill  signed 
"John  Kean,  president  Elizabethtown  &  Somerville  Railroad 
Company,"  was  to  be  taken  &a  prima  facie  the  individual  bill  of 
John  Kean ;  but,  inasmuch  as  the  railroad  company  was  named 
in  the  body  of  the  bill  as  payee,  such  an  ambiguity  existed 
SB  to  render  parol  evidence  admissible  to  explain  it,  and 
show  that  the  bill  was  drawn  in  behalf  of  the  company. 

In  Moss  .V.  Livingston,  4  N.  Y.  208,  a  bill  was  drawn  09 
"John  B.  Livingston,  Jr.,  president  Bosendale  Mining  Cam- 
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pany,  New  York,"  and  was  aooepted  by  "John  B.LivIngsto 
Jr.,  president  Bosendale  Mining  Company,  16  Wall  street 
and  the  court  held  that  the  company  was  not  bound  by  i 
saying :  "The  bill  cannot  be  deemed  the  obligation  of  the  coe 
pany.  It  does  not  purport  to  have  been  drawn  in  the 
behalf,  nor  was  addressed  to  them,  or  accepted  in  their  co 
porate  name.  They  were  not,  therefore,  bound  by  it.  ] 
order,  then,  to  give  it  any  legal  effect,  we  must  hold  it  to  1 
the  private  act  of  the  parties  whose  names  are  writt« 
upon  it,  and  binding  upon  them  as  an  ordinary  biU  of  e: 
change." 

There  are  many  other  oases  of  similar  tenor  which  hold  thi 
affixing  an  official  or  representative  designation  to  the  nan 
of  a  promisBor  will  not  change  the  personal  import  and  cha 
aoter  of  an  obligation  which  does  not  indicate  a  differei 
liability  on  its  face.  These  cases  are  collected  in  1  Danic 
on  Neg.  Inst.  §  455(1,  and  in  the  note  to  BwUngame  v.  Brei 
ater,  2S  Amer.  Bep.  177>  to  which  no  more  than  this  genen 
reference  is  needed. 

Now,  that  there  are  cases  in  conflict  with  these  referred  ■ 
is  undeniable ;  but,  whether  the  preponderance  of  authority 
in  favor  of  the  plaintiff's  or  the  defendant's  contention,  is  h 
decisive  of  this  case.  Intelligent  and  cautious  judgmen 
upon  the  information  with  which  it  was  supplied,  and  reaso: 
able  diligence,  are  the  conditions  which  the  defendant  e: 
gaged  to  fulfil.  If,  then,  in  accordance  with  the  decisions 
the  courts  of  the  state  in  which  the  drawee  of  the  drafts  r 
sided,  and  where  they  were  to  be  accepted  and  paid,  and 
concurrent  decisions  elsewhere,  it  treated  them  as  drawn  < 
Walter  M.  Conger,  and  took  his  acceptances  accordingly, 
did  not  commit  any  breach  of  duty,  and  the  plaintiff  cann 
recover. 

Moreover,  the  plaintiff  alone  knew  who  was  the  intend 
drawee,  as  understood  between  it  and  the  drawers.  Of  tl 
its  agent  ought  to  have  been  advised,  that  it  might  have 
certain  guide  in  the  performance  of  its  duty.  But  the  plai 
tiff  omitted  to  furnish  this  information,  and  now  seeks  co 
'  pensatioD  for  an  alleged  injury,  which  the  exercise  of  thoug] 
ful  diligence  on  its  part  would  have  averted.    If  there  \i 
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any  error  of  jiidgmeoit  by  the  defendant,  the  plaintiff  is  by 
QO  means  blameless. 

There  mast,  therefore,  be  a  jodgment  for  the  defendant, 
upon  the  facts  found  by  the  oooit,  which  the  olerk  is  hereby 
directed  to  enter. 


Baite  ot  Shkbhak  v.  E.  M.  Affsbson  &  Co. 
{Oireuit  (hurt,  W.  D.  Tmmmm.    October  13, 1880.) 

1.  NtacynASLB  Notes — RBcirmo  Conbidbkation — Fatabi^b  to  as  Ad- 

imnaTRATOB. — Keither  the  fact  that  a  note  is  payable  to  an  adminia- 
tntor,  nor  that  it  recites  that  it  was  for  value  received,  "  being  for  a 
part  of  the  third  payment  on  the  Gk>ree  plantation,  as  per  agreement 
of  the  fourteenth  Februazy,  1874,"  destroys  its  negotiability,  or  sub- 
Jecta  it  to  the  conditions  of  that  agreement. 

2.  KsoonABLsKoTBa— OioasioK  ov  thb  WoBDe"OB  ordbb."  — It  is 

well-settled  that  a  note  omitting  the  words  "  or  order,"  is  not  negotia- 
ble unless  it  contains  other  'words  of  like  import;  but  this  has  been 
Changed  in  Tennesse  by  statute,  and  neither  those  nor  any  equivalent 
words  are  necessary. 

8.  CoKHEBCiAii  Law — Btatb  Statutes — Whsn  Butoino.— While  no 
decision  or  statute  of  a  state  restricting  or  impairing  the  rights  and 
remedies  secured  to  tiie  citizOis  of  the  several  states  under  the  general 
commercial  law,  or  divesting  the  federal  courts  of  their  cognizance  of 
those  rights  and  remedies,  is  binding  on  those  courts,  statutes  which 
enlarge  the  commercial  law  will  be  enforced.  They  are  not  confined 
to  the  commercial  law  as  it  exists  outside  such  statutes. 

4.  Kbootiabxb  Notbb— Bona  FmB  Hou»b  vob  Vai.ub.— Nothing  less 
than  actual  knowledge  of  the  facts  relied  on  to  establish  the  defence 
of  a  failure  of  consideration,  or  bad  faith,  can  defeat  the  right  of  a 
ioTM  flde  holder  for  value  to  recover  on  a  negotiable  note.  Mere 
knowledge  of  suspicious  circumstances,  which,  it  followed  up  by 
inquiry,  would  develop  the  facts,  is  not  sufficient  in  the  federal  courts, 
although  the  rule  is  otherwise  in  Tennessee.  The  facts  in  this  cose 
would  not,  it  seems,  defeat  the  recovery  in  the  Tennessee  state  courts ; 
certainly  not  in  this  court. 

T.  B.  Micon,  for  plaintiff. 

Myert  A  Sneed,  for  defendants. 

Hammond,  D.  J;  On  motion  for  a  new  trial.  Upon  full 
consideration  of  the  arguments  made  upon  this  motion,  I  am 
satisfied  with  the  rulings  I  made  upon  the  demurrer  and  at 
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tBe  bial  npOQ  the  points  then  raised  against  the  negotiabil 
of  the  note  sued  on.  I  think  it  entirely  clear  of  all  doi 
thai  an  administrator  may  negotiate  a  note  made  payable 
him,  and  that  the  recital  of  the  consideration  in  the  face 
the  note  does  not  at  all  affect  its  negotiable  character.  If  t 
note  in  question  had  said  that  it  was  subject  to  the  agreemc 
for  the  purchase  of  the.  land,  or  used  other  words  indicati 
that  it  was  to  be  burdened  with  the  conditions  of  that  agn 
ment,  the  case  would  be  different.  Cushing  v.  Field,  (Sup.  < 
Me.)  13'  Chi.  Leg.  News,  11.  The  note  is  hereinafter  copi« 
and  I  need  only  refer  to  its  language  to  show  that  it  is 
simple  recital  of  the  consideration.  Burchell  \.  Slocock,  2  I 
Eaym.  1545;  Bailey  v.  Rawley,  1  Swan,  295;  Baxter  v.Ste 
art,  4  Sneed,  213. 

Even  in  Tennessee,  then,  where  whatever  is  sufficient  to  p 
a  person  upon  inquiry  amounts  to  notice,  the  mere  recii 
that  the  consideration  was  for  land  does  not  have  this  effe 
Ryland  v.  Brown,  2  Head,  270;  Merritt  v.  Duncan,  7  Heif 
156.  But  in  the  courts  of  the  United  States,  where  the  n 
is  that  there  must  be  actual  notice,  or  bad  faith,  to  charge  t 
holder  for  value,  there  can  be  no  question  that  the  recitals 
this  note  are  not  sufficient  to  charge  the  plaintiff  with  a 
equities  between  the  defendants  and  the  payee.  Goodman 
Simonds,  20  How.  343 ;  Merritt  v.  Duncan,  supra;  Murray 
Lardner,  2  Wall.  110. 

This  brings  us  to  the  question  of  fact  upon  the  proof  as 
notice.  It  is  not  pretended  that  there  was  anything  furtl 
to  charge  plaintiff  with  notice  than  that  he  knew  the  land  1 
in  Arkansas,  and  that  Gregg  was  an  administrator  in  Arks 
sas.  It  is  said  by  a  witness,  that  the  officer  of  the  ba 
"looked  at  some  papers"  at  the  moment  of  taking  the  nc 
before  he  agreed  to  take  it.  What  the  papers  were,  whetl 
one  thing  or  another,  is  not  proved,  nor  is  there  anything  fr( 
which  to  infer  that  there  was  in  that  circumstance  a  proba 
knowledge  of  any  fact  connected  with  this  note.  It  may  hj 
been  a  report  of  some  commercial  agency  showing  the  stand 
of  defendants,  for  anything  that  appeared  in  proof,  or  it  n 
have  been  some  other  paper  totally  disconnected  with  t 
transaction.    All  knowledge  of  the  alleged  facts  are  den 
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the  officers.  But,  more  than  this,  the  defence  is  that  the 
Qsideration  of  this  note  has  failed  by  reason  of  a  failure  of 
le  and  diminution  in  quantity  of  the  land,  and  that  by  the 
atract  of  purchase  the  money  was  not  to  be  paid  until  the 
le  was  satisfactory.  There  is  not  a  single  oironmstance  or 
;t  in  the  proof  which  even  tends  to  show  that  the  plaintiff 
d  any  knowledge  that  there  were  such  defences  to  the  note, 
of  the  facts  upon  which  they  were  predicated.  It  does  not 
low  because  the  plaintiff  knew  the  note  was  given  for  land 
it  it  knew  the  facts  as  to  the  title  or  quantity.  The  whole 
^ment  of  defendants  is  grounded  upon  the  assumption  that 
;ause  the  face  of  the  note  itself  conveyed  a  knowledge  that 
sre  was  a  contract  for  land,  that  the  land  lay  in  Arkansas, 
it  the  payee  was  an  administrator,  and  because  he  was 
idging  a  note  of  $1,500  for  a  loan  of  $500  at  an  enormous 
erest  of  4  per  cent,  a  month,  therefore,  in  the  language 
the  brief,  "the  bank  had  notice  or  knowledge  that  there 
s  a  probable  defence  to  the  note." 

(f  ow,  if  the  decisions  of  the  supreme  court  already  cited, 
]  many  others,  mean  anything,  they  forbid,  in  this  court, 
d  any  circumstance  short  of  actual  knowledge  of  the  facts 
istituting  the  defence  shall  be  taken  to  defeat  the  holder  of 

right  to  recover.  The  proof  showed  that  in  Texas,  where 
B  bank  resides,  the  rate  of  interest  was  lawful  and  not 
usual,  and  therefore  no  imputation  of  bad  faith  can  be 
led  upon  that  circumstance.  As  to  the  fact  that  the  ne- 
iator  of  the  loan  was  an  administrator,  it  is  wholly  imma- 
ial.  He  may  have  needed  the  money  for  the  purposes  of 
!  estate.  The  note  may  have  belonged  to  him,  having  been 
:en  in  settlement  for  his  commissions,  or  for  a  debt,  or  for 
istributive  share  of  the  estate,  for  anything  the  bank  knew 
the  contrary.  He  was  the  payee ;  the  legal  title  was  in 
Q,  and  the  bank  need  not,  under  the  commercial  law  of  the 
ited  States,  trouble  itself  to  inquire  into  the  facts. 
A.ny  man  may  pledge  a  large  collateral  for  a  small  loan, 
d  they  are  often  out  of  all  proportion  to  each  other.  I 
lid  see  in  the  proof  nothing  tending  to  show  that  the  bank 
d  actual  notice  of  the  fact  that  the  title  to  the  laud  had 
led,  or  the  quantity  was  diminished,  qx  the  quality  iusuffi- 
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dent,  and  nothing  tending  to  show  bad  faith  on  its  part,  ai 
if  the  jury  had  foand  otherwise  I  should,  without  the  lea 
hesitation,  have  set  aside  the  verdict  and  granted  a  new  tria 
therefore,  no  error  was  committed  in  directing  a  verdict. f< 
the  plaintiff.  Orleans  v.  Piatt,  99  U.  8. 676.  I  was  the  moi 
willing  to  do  this,  because,  although  the  result  would  ha' 
been  the  same,  no  matter  how  well  founded  the  defences  me 
have  been,  I  allowed  the  proof  upon  the  issues  to  be  takei 
and  was  satisfied  that  if  the  original  payee  himself  had  bee 
suing  there  was  absolutely  no  defence  to  the  suit  in  a  cou 
of  law,  however  it  may  have  been  in  a  court  of  equity,  on 
bill  for  specific  performance  or  a  bill  to  rescind  the  contrac 
I  shall  not  undertake  to  show  the  correctness  of  that  opinio: 
because,  strictly,  it  is  not  properly  in  judgment,  the  plainti 
being  entitled  to  recover  as  a  bona  fide  purchaser  for  valu 
without  notice  of  any  equities  in  favor  of  the  makers  of  tl 
note.  I  should  also  have  mentioned  that,  even  if  the  coi 
tract  for  the  land  referred  to  in  the  note  had  been  before  tl 
bank,  it  could  have  safely,  in  my  opinion,  have  taken  th 
note. 

The  facts  on  which  the  supposed  defects  of  title  and  oth 
defences  rest  were,  at  that  time,  unknown  even  to  the  d 
fendants  themselves.  The  land  contract  contained  a  ^tipi 
lation  that  the  purchase  money  was  not  to  be  paid  until  ce 
tain  deeds  were  executed.  Those  deeds  had  been  execate< 
and  after  their  receipt  the  defendants  paid  all  the  money  du 
and  executed  this  note  and  others  for  the  purchase  mon< 
not  due  in  satisfaction  of,  and  for  the  purpose  of,  closing  c 
the  agreement  about  the  land.  The  supposed  defects  in  tl 
deeds,  the  mistakes  in  them,  and  their  alleged  worthlessne; 
to  convey  the  title  were  afterwards  discovered ;  indeed,  th< 
were  discovered  after  the  pledge  of  this  note  to  the  baa 
This  demonstrates  that,  at  the  time  this  note  was  negotiate 
the  defendants  themselves  had  no  knowledge  of  the  facts  co 
stituting  their  defences. 

I  come  now  to  consider  a  new  question^  raised  since  t 
snotion  for  a  new  trial  was  submitted,  and  never  before  : 
ferred  to  by  counsel  or  detected  by  the  court.  The  note  so 
on  reads  as  follows: 
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500.  Memphis,  Tbnk.,  June  7,  1875. 

)n  the  foarteenth  Febraary,  1876,  we  promise  to  pay  to 
E.  P.  Gregg,  the  admmistrator  de  bonis  non  of  the  estate 
ELmes  L.  Goree,  deceased,  the  sum  of  $1,600,  for  value 
[red,  being  for  a  part  of  the  third  payment  on  the  Goree 
tation  purchased  of  said  Gregg,  as  per  agreement  of  the 
teenth  Febraary,  1874.  E.  M.  Appebson  &  Go." 

will  be  observed  that  the  note  does  not  contain  the  words 
►rder,"  "or  bearer,"  "or  assigns,"  or  any  equivalent  words 
agotiability.  It  is  now  said  that  this  omission  destroys 
legotiability  of  this  note,  and  that  it  cannot  be  sued  upon 
le  name  of  the  indorsee.     This  latter  objection,  as  to  the 

of  the  suit,  should  have  been  taken  by  demurrer  or  plea 
batement.  But  even  if  so  taken  it  would  be  untenable 
ir  our  statutes.  Whether  negotiable  or  not,  the  note  ia 
piable,  and  may  be  sued  on  in  the  name  of  the  assignee. 

S.  Code,  §  1967,  and  notes;  Wolfy.  Tyler,  1  Heisk.  313. 
is  it  a  jurisdictional  question  in  this  court,  for  the  plead- 
show  that  a  suit  might  have  been  prosecuted  in  this  court 
>  assignment  had  been  made,  Gregg,  the  payee,  being  a 
en  of  another  state.  Wherefore,  the  jurisdiction  does  not 
nd  upon  the  commercial  character  of  the  paper.  Act 
ch  3.  1875,  (18  U.  S.  St.  470.) 

we  consult  the  authorities  immediately  preceding  and 
equent  to  the  statute  of  3  &  4  Anne,  o.  9,  cited  in  Muir 
'.nkins,  2  Granch  C.  G.  18,  and  elsewhere,  by  the  text 
srs  and  aimotators,  it  will  be  discovered,  I  think,  that 
9  has  been  much  confusion  of  opinion  as  to  the  precise 
t  of  that  statute  on  notes  omitting  the  words  "or  order," 
klly  inserted  to  give  the  note  negotiability,  with  the  gen- 
result  that  these  or  other  special  words  were  not  essen- 
if  from  the  words  actually  used  an  intention  to  issue 
>tiable  paper  were  manifested.  If,  under  that  statute, 
solely  by  force  of  it,  a  note  not  containing  these  or  equiv- 
t  words  could  be  declared  upon  in  the  same  manner  as  a 
of  exchange,  according  to  the  custom  of  merchants,  was 
tied  to  grace,  and  would  support  a  contract  of  indorsement, 
)es  not  seem  satisfactory  to  hold  that  the  note  is  not  oth- 
ise  fully  negotiable.    And  it  will  be  seen  that  the  judicial 
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and  professional  mind  never  folly  recognized  the  soandnea 
of  the  position.  Yet  it  is  well  settled  that  a  bill  or  note  is  no 
negotiable  nnless  it  contains  these  words,  or  some  word  c 
like  effect,  except  where  made  so  by  local  statute.  1  An 
Lead.  Cas.  (6th  Ed.)  399,  top  page;  8  Kent,  (12th  Ed.)  77 
1  Dan'l,  Neg.  Inst.  §§  104-107.  The  most  direct  and  satif 
factory  case  I  hare  found  is  Gerard  y.  La  Corte,  1  Dall.  194 
S.  G.  1  Am.  Lead.  Cas.  (6th  Ed.)  869. 

The  tmsatisfactory  state  of  the  law  on  this  subject  induce 
the  state  of  North  Carolina,  from  which  we  have  derived  ii 
nearly  100  years  ago,  to  enact  that  "every  bill,  bond,  or  not 
for  money,  whether  sealed  or  not,  «nd  whether  expressed  to  I 
payable  to  order,  or  for  value  received,  or  not,  shall  be  negc 
tiable  in  the  same  manner  as  promissory  notes."  Act  178( 
c.  4,  §  1;  T.  &  ».  Code,  §  1957.  The  act  of  1762  (chapter  £ 
had  substantially  re-enacted  the  statute  of  Anne.-  T.  &  £ 
Code,  §  1956.  The  argument  now  made  is  that  the  onl 
effect  of  the  act  of  1786  was  to  make  hills  single  negotiable  i 
the  same  manner  as  promissory  notes  were  under  the  act  ( 
1762,  and  notes  like  this  assignable.  This  is  contrary  to  th 
words  of  the  act  itpelf,  which  says  that  "every  note  fc 
money,  whether  expressed  to  be  payable  to  order  or  not,  sha 
be  negotiable  in  the  same  manner  as.  promissory  notes. 
This  is  more  manifest  by  reference  to  the  original  act  itsel 
which  this  section  of  the  Code  mCre  briefly  expresses.  B< 
sides,  it  was  further  amended  by  the  acts  of  1820  (chapt< 
25)  and  1887,  (chapter  6,)  where  it  is  enacted  that  upc 
every  such  instrument  the  holder  may  maintain  a  joint  actic 
against  the  maker  and  the  indorsers,  or  a  several  actic 
against  any  one  or  more  of  the  indorsers.  T.  &  S.  Code, 
1968.     See,  also,  Id.  §  1967. 

The  cases  cited  in  the  notes  to  these  sections  of  the  Co< 
fully  sustain  this  construction)  which  is  too  plain  to  reqtti 
further  notice.  This  note  is,  then,  fully  negotiable  by  o 
local  statute.  It  is  confidently  argued,  however,  that  t 
federal  courts  do  not  recognize  or  enforce  the  laws  of  t 
states  upon  the  subject  of  commercial  law,  and  that  tl 
question  must  be  decided  according  to  the  law  merchant  a: 
the  statute  of  Anne,  and  that  this  act  cannot  change  t 
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its  of  the  parties  nnder  that  law.  Swift  v.  Tyson,  16  Pet. 
Keary  v,  Farmei;8'  dt  .Metcha«t^  Bank,  Id.  89;  Watson  ▼. 
pley,  18  How.  517;  Dromgoole  y.  Farmers'  <b  Merchants' 
ijfc,  2  How.  241;  1  Am.  Law.  Eev.  (N.  S.)  211,  226. 
t  is  said  in  Gregg  v.  Weston,  7  Biss.  360,  that  congress 
int  bj."the  law  merchant,"  as  used  in  the  act  of  March 

1875,  the  law  of  contract  governing  the  note,  and  that 
statute  of  the  state  enters  into  and  becomes  a  part  of  the 
tract.  Whether  this  wonid  be  so  as  to  restrictive  statntes 
r  be  dodbtfal  under  the  above  decisions,  particularly  Wat- 
V.  Tarpleijy  supra.  I  must  confess  that  if  the'  state  has 
■er,  by  legislation,  to  enlarge  the  commercial  law,  it  does 
seem  very  clear  why  it  should  not  have  power  to  restrict 
1  the  same  way ;  but  there  can  be  no  doubt  that  restric- 
is  are  not  binding.  No  case  has,  however,  been  cited 
ch  holds  that  a  statute  of  a  state  enlarging  the  negotiabil- 
of  bills  and  notes  is  not  binding  on  the  federal  courts, 
the  contrary,  such  statntes  are  frequently  enforced.  The 
st  case  I  find  is  Oates  v.  Nat.  Bank,  100  U.  S.  239.  There 
many  others.  Nearly  all  the  cases  either  construe  the 
nte  of  Anne  as  adopted  by  the  states,  or  the  statutes  in 

of  it  regulating  the  subject  of  negotiable  paper, 
he  result  of  the  authorities  seems  to  be  that  while  the 
tions  of  the  state  courts  construing  contracts  under  the 
eral  commercial  law  are  not  binding  as  rules  of  property 
'ules  of  construction  on  the  federal  courts,  nor  are  state 
\ites  which  restrict  or  impair  the  rights  and  remedies  se- 
jd  to  the  citizens  of  the  several  states  under  the  general 
imercial  law,  or  which  divest  the  federal  courts  of  the  cog- 
knee  of  those  rights  and  remedies,  those  statutes  which 
irge  and  extend  the  general  commercial  law  will  be  en- 
ed.  It  is  so  in  equity  cases.  While  the  federal  courts 
brmly  administer  the  equitable  rights  and  remedies  of  the 
sral  law,  and  will  not  permit  any  restriction  by  state  legis- 
m  or  judicial  decision,  they  recognize  and  enforce  any 

equitable  right  given  by  the  legislature  of  the  states. 
derick's  Will,  21  Wall.  503 ;  Gaines  v.  Fuentes,  92  U.  8. 
at  p.  21. 
be  motion  for  a  new  trial  is  overruled. 
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Batsjur  V.  Faboasov. 
(CSfrcttft  Covrt,  W.  D.  Tennmee.    


-,  1880.) 


1.  Equitt — ^Fhaud — WHHar  Plaintiff  Repeixed — Clean  Hakdb.- 
maxim  that  "  he  who  comes  into  equity  must  do  so  trith  clean  hai 
'Will  not  repel  the  plaintifF,  unless  the  fraud  complained  of  in  b 
a  part  of  the  very  transaction  as  to  which  he  seeks  relief. 

3.  Bajcb — Case  in  Judouent.— On  a  bill  to  set  aside  a  settlement 
eliminate  usury  from  an  account  which  has  been  paid  by  a  transl 
land,  t^e  confession  by  the  plaintifl  that  he  coerced  his  wife  to 
the  deeds  will  not  repel  him  from  a  court  of  equity. 

Qeorge  Qantt  and  W.  D.  BOvrd,  for  plaintiff. 

Taylor  <6  Carroll,  for  defendant. 

Hahhomd,  D.  J.  This  is  a  bill  to  re-open  the  settlemei 
an  account  on  the  ground  of  usury,  undue  influence,  and 
lated  confidence,  amounting  to  an  alleged  fraudulent  imj 
tion  by  the  defendant  upon  the  plaintiff.  It  appears  by 
bill  that  the  plaintiff  and  defendant  were  joint  owners  ( 
plantation,  the  plaintiff  managing  the  property  inthebusu 
of  growing  cotton,  which  was  sent  to  the  defendant  for  salt 
being  a  cotton  commission  merchant;  the  supplies  to 
nish  the  plantation  being  supplied  by  the  defendant  from 
stock  of  merchandise,  or  otherwise,  and  charged  to  the  j 
account.  The  account  also  contains  items  of  money  advai 
to  the  plaintiff  to  pay  for  his  sha(e  of  the  purchase  mone 
the  plantation.  The  parties  had  a  settlement,  and  the  pi 
tiff  appeared  to  be  indebted  to  the  defendant  in  some  $20,1 
To  secure  this  the  plaintiff  executed  a  mortgage  on  his  si 
of  the  land,  and  subsequently  aif  absolute  deed  in  full  j 
ment,  his  wife  joining  in  the  conveyance  for  the  purpos 
releasing  her  dower  and  homestead  rights. 

The  plaintiff  alleges  in  the  bill  that  he  procured  this 
quiescence  of  his  wife  by  coercion,  setting  forth  in  detail 
angry  denunciations  of  her  for  her  remonstrances,  and 
threats  to  have  defendant,  whom  she  greatly  disliked, 
pointed  guardian  for  her  children,  and  such  other  like 
duct  as  procured  her  signature  to  the  deeds.  The  bil 
demurred  to  because  of  this  allegation  of  coercion- and  < 
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fessIoQ  ol  fraud  upon  his  wife,  and  the  maxim  is  invoked 
that  "He  who  comes  into  equity  must  do  so  with  olean 
hands."  The  principle  indicated  by  the  maxim  only  applies 
to  the  conduct  of  the  party  in  respect  to  the  particular  trans- 
action under  consideration,  for  the  court  will  not  go  outside 
of  the  case  for  the  purpose  of  examining  the  conduct  of  the 
plaintiff  in  other  matters,  or  questioning  his  general  charao< 
ter  for  fair  dealing.  Bisph.  Eq.  61.  It  does  not  mean  a 
general  depravity;  it  must  have  an  immediate  and  necessary 
relation  to  the  equity  sued  for;  it  must  be  depravity  in  a 
Ugal  as  well  as  moral  sense.  Bering  v.  WincheUea,  1  Cox,  Ch. 
318;  NichoU  v.  Cabe,  3  Head,  92 ;  Sharp  v,.  Caldwell,  7 
Hnmph.  415;  Mvlhy  v.  Young,  10  Humph.  298;  KeUon  v. 
MHiJcen,  2  Ck>ld.  410;  Lewit'  Appeal,  67  Penn.  St.  153,  166. 

If  it  be  conceded  that  the  cowcion  of  the  wife  is  evidence 
of  moral  turpitude, — and  certainly  no  court  can,  at  this  day, 
do  less  than  severely  reprehend  such  conduct, — still,  the  plain* 
tiff  will  not  be  repelled  unless  the  iniquity  complained  of  in 
him  is  connected  with  and  a  part  of  the  very  transaction  as 
to  which  he  seeks  relief.  It  seems  to  me  plain  that,  while' 
the  coercion  of  the  wife  was  a  method  of  perfecting  the  de- 
fendant's  title  to  the  land,  and  in  that  sense  connected  with 
the  transaction,  it  is  not  a  part  of  it.  The  subject  of  con- 
troversy is  the  usury  in  the  account,  and  the  other  alleged 
false  and  fraudulent  items  as  to  which  there  is  said  to  have 
been  an  unfair  settlement. 

The  land  was  given  in  payment,  and  the  deeds  made  to 
effectuate  the  payment  are  recited  in  the  bill;  the  relief  asked 
being  to  correct  the  settlement,  and  to  hold  it  as  payment 
only  for  so  much  as  is  actually  due,  charging  the  defendant 
as  trustee  for  the  balance.  The  case  stands  as  if  money  had 
been  paid  in  settlement  of  defendant's  account,  and  we  should 
be  asked  to  repel  the  plaintiff  because  it  appeared  that  be 
procured  the  money  from  soiue  third  party — his  wife,  for  ex- 
ample— ^by  questionable  and,  it  may  be,  fraudulent  practices. 
I  do  not  see  that  such  a  case  falls  within  the  maxim  or  rule 
of  equity  invoked  by  the  demurrer. 

The  object  of  the  bill  is  to  surcharge  and  falsify  the  xa&c- 
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ohandiee  aecoimfr,  knA  no  relief  is  asked  because  of  the 
gatioD  of  cdercion  of  the  wife.  It  might  afford  her  a  gr 
for  relief,  and  she  is  made  a  defendant,  as  are  her  chile 
for  what  purpose  it  does  not  appear,  unless  to  enable  i 
to  file  a  cross-bill  to  recover  their  alleged  dower  and  h 
stead  rights.  Bat  no  relief  is  asked  against  them ;  they 
not  appeared,  and  no  process  has  brought  them  here, 
case  must,  therefore,  be  determined  alone  as  betweet 
plaintiff  and  the  defendant,  Fargason. 

Mr.  Spence,  in  treating  of  this  and  the  kindred  maxim 
"he  who  asks  equity  must  do  equity,"  gives  some  curious ; 
trations  of  its  application  in  ancient  times,  when  the  c 
■cellor,  as  a  condition  precedent  to  giving  the  plaintiff  r 
would  require  him  to  ask  pardon  of  the  defendant,  to  with 
slanderous  words,  to  be  dutiful  to  his  parent  or  uncle,  ai 
one  case  to  publicly  on  his  knees  ask  forgiveness  of  the  del 
aiut;  all  required  because  of  some  depraved  conduct  bj 
plaintiff.  But  even  in  these  cases  the  wrong  redressed  w 
the  defendant  and  not  a  third  party,  and  Mr.  Spence 
they  are  cited,  not  as  precedents,  but  curiosities  of  the 
-1  Spence  Eq.  Jur.  424,  and  note. 

The  cases  cited  by  the  learned  counsel  for  the  defen 
all  show  that  the  plaintiff  was  seeking  advantage  of  or  i 
from  the  bad  conduct  with  which  he  was  himself  cha: 
Vreath  v;  Sims,  5  How.  102;'  Wlteeler  v.  Sage,  1  Wall. 
Bleakeley's  Appeal,  66  Pa.  St.  191; 

The  case  of  Wheelxr  v.  Sage,  supra,  so  much  relied  c 
argument,  was  a  case  where  the  plaintiffs  had  been  d 
pointed  in  expected  profits  of  a  fraudulent  transaction  b; 
desertion  of  their  confederate,  whose  greed  induced 
to  take  the  whole  for  himself.  Belief  was  refused,  so  fi 
the  doctrine  now  under  consideration  was  applied,  bee 
to  have  given  them  relief  would  have  been  to  sanctioi 
nefarious  transaction  in  the  court.  No  such  result  will  < 
in  this  case. 

Demurrer  overruled. 
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(fJireuit  Qntrt,  W.  D.  Tennette.    ,  1880.) 

RAonoB — Sht-Off — Effect  of  Dismissal  by  thb  PiAUmrF.— 
Wbare  the  defendant  has  filed  a  plea  of  set>of[,  If  the  plaintiff  vohu- 
tarily  dismisses  his  suit,  as  he  may  under  the  Tennessee  statute,  the, 
defendant  may  elect  to  proceed  on  bis  plea  of  set-off  in  the  capacity 
9f  plaintiff,  and  the  cause  will  be  tried  as  if  he  had  brought  an  inde- 
pendent suit  on  his  counter  clafan. 

leorge  OiUham,  for  defendant.  . .  — 

I.  Lehman,  for  plaintiffs.  J5.it 

[aumond,  D.  J.     At  a  former  day  of  this  term  the  plain*  '"'iCJ 

dismissed  thair  suit,  and  now  the  defendant,  who  had  ^'tH 

I  a  plea  of  set-oS,  moves  to  ro-instate  the  case  upon  the  2l^ 

1  docket  for  the  purpose  of  trying  the  issues  made  upon 
plea  of  set-off.  The  Tennessee  Code,  in  the  chapter  teg. 
ring  the  trial  and  its  incidents,  provides  that  "the  plaintiff 
7,  at  any  time  before  the  jury  retires,  take  a  nonsuit,  or 
aiss  hiS;  action,  as  to  any  one  or  more  defendants;  but,  if  **!!!! 

defendant  has  pleaded  a  set-off  or  counter  claim,  he  may  f.  •  •» 

t  to  proceed  on  such  counter  claim  in  the  capacity  of  a.  l'^^ 

ntiff."    T,  &  8.  Code,  2964.    The  chapter  on  pleadings  in  'c^^^ 

I  actions,  in  the  article  on  the  plea  of  set-off, "had  provided  ^^  Cj 

t  "if  the  debt  or  demand  so  offered  to  he  set  off  exceed  -*"<C1 

amount  of  the  plaintiff's  demand,  such  excess  being  found 
;he  jniy,  judgment  shall  be  rendered  against  the  plaintiff 
avor  of  the  defendant  for  such  excess,  and  all  costs."  T. 
..  Code,  2922. 

Q  construing  this  latter  section  the  supreme  court  of  Ten« 
see  has  repeatedly  determined  that  if  the  plaintiff  fails  in 
action  to  establish  his  claim,  so  that  the  judgment  is  that 

defendant  owes  the  plaintiff  nothing,  the  defendant  can 
}ver  nothing  on  his  set-off,  because  he  is  allowed  a  jndg* 
at  for  the  excess  only.  And  it  has  been  held  that  the  pro- 
ons  of  section  2964,  above  quoted,  have  not  changed  this 
i  of  decision.    Whether  this  be  the  correct  construction  of 

statute,  or  not,  it  is  too  well  settled  to  be  now  disturbed  by 
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farther  judicial  construction.  The  legislature  has  chang 
the  rule,  in  actions  before  a  justice  of  the  peace,  by  amendi 
section  4160  of  the  Code,  and  now,  in  those  actions,  "if  t 
plaintiff  fails  in  establishing  any  demands  against  the  ( 
fendant,"  the  defendant  is  nevertheless  entitled  to  have  jut 
ment  for  whatever  is  due  him  on  his  cross-action.  Acts  18' 
c,  222,  p.  265. 

This  act  does  not,  however,  apply  to  any  suits  except  the 
commenced  before  a  justice  of  the  peace,  and  has  i 
changed  the  rule  under  section  2922  of  the  Code.  Why  tl 
distinction  has  been  made  we  cannot  tell,  but  in  traci 
these  sections  to  their  originals  it  will  be  seen  that  suits  1 
fore  justices  of  the  peace  have  always  been  more  favored  tfa 
others  in  this  matter  of  the  defendant's  rights  under  his  p' 
of  set-off,  and  it  is  plain  this  act  has  followed  that  distincti( 
The  law,  therefore,  Remains,  in  regard  to  this  suit,  as  it  stc 
priol:  to  the  act  of  1879 ;  so  that,  if  the  parties  goto  trial  and  1 
plaintiff  fails  in  his  action,  the  defendant  can  recover  nothing 
his  set-off.  Henry  v.  Walker,  11  Heisk.  194;  Baker  v.  Origg 
7  Heisk,  627;  Railroad-v.  Gcdbraith,  1  Heisk.  488;  Brazel 
v.  Railroad,  8  Head,  570;  Edington  v.  Pickle,  1  Sneed,  IS 
Barnard  v.  Young,  5  Humph.  100. 

But  in  all  these  cases  there  was  a  trial  before  the  jury 
the  justice,  and  it  was  held,  under  such  circumstances,  ti 
the  defendant  cannot  recover  on  his  set-off  if  the  plain 
foils  in  his  action;  and  in  none  of  them  did  the  plain 
voluntarily  dismiss  his  suit.  Where  he  does. this  the  rul< 
different,  because,  by  the  very  terms  of  the  statute,  if  ■ 
plaintiff  dismisses  his  suit  before  the  jury  retires  the  defei 
ant  may  elect  to  proceed  on  his  set-off  in  the  capacity 
plaintiff.  It  is  precisely  this  case  to  which  the  statute  appli 
and  the  decisions  above  referred  to  do  not  affect  the  quest! 
It  was  held  in  Riley  v.  Carter,  3  Humph.  230,  that  after  p 
of  set-off  filed  the  plaintiff  could  not  dismiss  his  suit  at  ; 
but  the  Code,  §  2964,  has  changed  this,  and  he  may  nov? 
BO,  but  with  an  express  provision  that  if  he  does  the  deft 
ant  may  proceed  on  his  set-off.  There  is  no  difi5culty  in 
practice  in  doing  this,  for  the  plea  of  set-off  is  in  the  na 
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I  declaration  on  the. counter  claim.  T.  &  S.  Code,  §§  2018, 
t2,  2940;  RidUy  v.  Buchanan,  2  Swan,  555,  558. 
Phe  case  sboold,  therefore,  be  re-instated  on  the  trial  docket, 
I  proceed  on  the  plea  of  set-off  as  if  the  defendant  were  the 
intiff ;  bat  the  order  dismissing  the  plaintiff's  action  should 
nd  as  it  is,  the  suit  of  the  plaintiff  having  been  dismissed 
himself,  as  be  had  a  right  to  do  under  the  statute. 
notion  granted. 


:::c 

Bbows  v.  Memphis  &  0.  R.  Co.  D-**" 

[Oireuit  Omrt,  W.  D.  Ttnnt»»ee.    August  6, 1880.)  <g:;r^ 

P^UtADmo — ^Tennebsbb  Coob. — Any  declaration  which  states  a  cause  "^C? 
of  action,  boweTer  informally,  or  any  plea  which  states  a  defence  1"*^ 
either  by  way  of  general  denial  equivalent  to  the  general  issue  or  spe- 
cial plea  showing  the  facts  constituting  the  defence,  will  be  good  f*" 
under  the  Tennessee  Code,  whether  good  at  common  law  or  not. 

:>ABRmB— REAsoiTABia  Beottlation — How  DsTERMiNSD. — Where  a 
woman  was  excluded  from  the  "  ladies'  car "  because  she  was  of  no- 
toriously bad  character,  the  defendant  pleaded  a  reasonable  regulation  ^ , 
authorizing  the  exclusion,  and  that  the  plaintiff  came  within  it.  EM,  '  ~.f  . 
that  it  is  a  mixed  question  of  law  and  fact  whether  the  regulation  is  Z-'-J 
reasonable  or  not,  to  be  submitted  to  the  jtuy,  on  proper  instructions  ^^  3* 
by  the  court,  and  that  it  wiU  not  be  determined  on  demurrer.  ^'^C? 


Inge  <t  Chandler,  for  plaintiff. 
Hume$  dt  Poston,  for  defendant. 

Hammond,  D.  J.'  This  is  an  action  for  wrongfully,  and  with 
aecessary  force,  ejecting  the  plaintiff  from  the  defendant's 
>s,  and  has  been  heard  upon  demurrer  to  the  pleas.  The 
mnds  of  objection  arising  out  of  the  form  and  substance  of 
I  pleas  would  be  good,  perhaps,  if  the  pleadings  were  to  be 
ted  by  the  common  law,  but,  under  the  Tennessee  Code, 
)y  are  not  well  taken.  Any  declaration  which  states  a 
ise  of  action,  however  informally,  or  any  plea  which  states 
lefenoe  either  by  general  denial  equiv^ent  to  the  general 
ue,  or  special  plea  showing  the  facts,  will  be  good,  whether 


< 


Digitized  by 


Google 


88 


FBDKBUt  BBP0B1SB. 


good  at  common  law  or  not.  Code,  (T.  &  S.  Ed.)  2884, 3913, 
2917a;  Car.  Hist.  Lawsnit,  §§  206.  209,  844. 
.  The  second  plea,  which  avers  that  the  plaintiff  is  a  colored 
woman,  and  sets  np  a  regulation  requiring  colored  people  to 
occupy  separate  ears  equal  to  those  provided  for  white  peo- 
ple, has  been  withdrawn,  because,  ad  stated  by  counsel,  this 
company  has  no  such  regulation,  people  of  all  colors  being 
admitted  to  their  cars  without  classification  or  distinction  on 
account  of  color. 

This  leaves  for  present  consideration  only  the  question 
arising  on  the  third  plea,  which  is  as  follows :  "And,  for  a 
further  plea  in  this  behalf,  defendant  says  that,  by  a  custom- 
ary regulation  of  the  defendant,  a  certain  car  in  the  defend- 
ant's passenger  train,  commonly  called  the  ladies'  car,  was 
set  apart  to  be  exclusively  used  and  occupied  by  persons  oi 
good  character,  and  genteel  and  modest  deportment,  from 
which  said  car  it  was,  by  said  regulation,  the  duty  of  defend- 
ant's conductor  to  exclude  all  persons  of  improper  character, 
or  addicted  to  deportment  offensive  to  modesty  and  decorum. 
Yet  the  plaintiff,  at  the  time  of  her  alleged  grievance,  being 
a  notorious  courtesan,  addicted  to  lascivous  and  profane  con- 
versation and  immodest  deportment  in  public  places,  and 
well  known  to  the  defendant's  conductor  as  such,  and  well 
knowing  the  regulation  aforesaid,  and  well  knowing  that 
there  were  other  good  and  comfortable  passenger  cars,  of 
equal  accomodations  with  the  one  provided  for  the  ladies,  in 
said  train,  whereon  she  could  be  safely  and  securely  carried 
without  violation  of  the  regulation  aforesaid,  notwithstanding 
intruded  herself  into  said  ladies'  car,  and  being  then  and 
there  by  the  conductor  advised  of  said  r^[ulation,  and  po- 
litely requested  to  remove  into  another  good,  safe,  and  com- 
fortable ear,  of  ample  accommodations,  in  said  train,  per- 
emptorily refused,  and  persisted  in  refusing,  whereupon, 
with  gentle  hands  and  without  unnecessary  force,  the  con- 
ductor removed  the  plaintiff  from  the  ladies'  ear,  and  tendered 
her  accommodation  in  -the  said  other  oar,  which  refusing,  th( 
plaintiff  left  the  train,"  etc. 
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[he  plaintiff  alleges,  in  the  declaration,  tHat  she  Hbd  pnr- ' 
ised  of  the  iigent  of  the  defendant  a  first-class  ticket  from 
rinth  to  Memphis,  and  took  her  seat  in  a  car,  from  which., 
h,  as  is  alleged,  brutal  violence,  she  was  ejected.  The 
Durrer  insists  that  the  plea  shows  no  ground  of  defence, 
1  it  is  argued  for  the  plaintiff  that  she  was  not  subject  to 
lusion  except  for  improper  conduct  exhibited  in  the  car  at 

time,  and  by  this  plea  none  is  alleged.    The  aignmdnt  is 
,t  the  carrier  could  not  refuse  to  cajrry  her,  as  long  as  she  ' 
laved  properly  on  the  train,  because  of  her  alleged  bad 
kraoter,  nor  exclude  her  for  that  cause  after  having  made  . .  « 

contract  by  the  sale  of  the  ticket ;  at  least,  not  without  •  •  •  ^        1 


;5» 


dering  back  the  fare,  which  is  not  averred  in  the  plea.  It  •" ;  ^ 

IS  not  seem  to  me  that  these  are  the  issues  tendered  by  the  ^:  z'l. 

a.    The  conductor  did  not,  according  to  the  allegations  of  ^i  f!! 

plea,  refuse  to  carry  the  plaintiff,  as  by  the  contract  she  p.  t^ 

3  entitled  to  be  carried,  for  the  plea  avers  a  tender  of  first- 

88  accommodations,  which  were  refused.  I- .  _^ 

Che  declaration  is  carefully  worded,  so  as  to  charge  that  *'ir.». 

plaintiff  was  excluded  from  a  car,  and  avers  that  defend-  .    !™. 

;  refused  to  carry  her  "on  or  in  said  car,"  and  ejected  her  *  — - 

h  such  brutality  that  she  abandoned  her  trip.    This  excess-  \ .   '  [ 

force  is  denied  by  the  plea,  but  ejection  from  "the  ladies'  ■    .7^ 

"  is  confessed,  and  sought^  to  be  avoided  by  pleading  a  •     c',"* 

ulation  forbidding  the  plaintiff  to  ride  on  that  particular  '  -  'v' 

'  because  of  her  bad  character.  The  demurrer,  in  legal 
»ct,  confessies  that  there  was  such  a  regulation  as  the  plea 
srs,  and  that  the  plaintiff  was  of  the  bad  character  charged.- 
B  only  question,  therefore,  is,  was  this  a  reasonable  regula- 
a?  Can  a  carrier  set  apart  a  car  for  the  exclusive  use  of 
'sons  "of  good  character,  and  genteel  and  modest  deport- 
nt,"  and  exclude  from  that  car  all  persons  "of  improper 
iracter,  or  addicted  to  deportment  offensive  to  modesty  and 
somm,"  without  reference  to  their  demeanor  at  the  time 
ly  take  passage  in  the  car,  and  require  such  persons, 
hough  well-behaved  at  the  time,  to  occupy  another  car  nbt  * 
exclusive  in  regard  to  the  persons  permitted  to  occupy  it? 
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In  New  Jersey  this  is  held  to  be  a  qaestion  of  fact  for  the  jar] 
to  decide.  The  court  says :  "It  must,  from  its  very  nature,  b< 
a  qaestion  of  fact  rather  than  of  law.  The  reasonablenesi 
or  anreasonablenesB  of  the  rcgalation  is  properly  for  the  con 
sideration,  not  of  the  court,  but  of  the  jury."  StaU  v.  Over 
ton,  4  Zab,  435-441 ;  Morris  Railroad  Co.  T.  Ayret,6  Dutch 
393. 

In  Bass  v.  Railroad,  36  Wis.  450,  it  is  said  "to  partake  o 
the  character  of  debatable  ground  between  court  and  jury 
and  is  so  properly  held  to  be  a  mixed  question  of  fact  an< 
law;  and  it  is  always  proper  to  submit  the  question,  nndei 
instructions,  to  the  jury."  Page  459.  And  in  Day  ▼.  Owen,  < 
Mich.  620,  it  is  said :  "In  pleading,  it  is  sufficient  to  state 
the  rule  or  regulation,  that  plaintiff  comes  within  it,  and  U 
aver  its  reasonableness.  It  is  not  necessary  to  spread  upoi 
the  record  the  facts,  which  may  be  more  or  less  numerous 
that  the  party  relies  on  to  establish  its  reasonableness.  It  ii 
otherwise  where  the  defendant  refuses  to  carry  the  plaintii 
generally.  In  such  cases,  the  facts  constitating  his  excuse 
if  he  have  one,  must  appear  on  the  record,  that  the  court  ma; 
determine  whether  it  be  good  or  bad.  But  the  reasonable 
ness  of  a  rule  or  regulation  is  a  mixed  question  of  law  an< 
fact,  to  be  found  by  the  jury  on  the  trial,  under  the  instrua 
tions  of  the  court.  It  may  depend  on  a  variety  of  circum 
stances,  and  may  not  improperly  be  said  to  be  in  itself  a  fac 
to  be  deduced  from  other  facts.  It  is  not  to  be  inferred  froi 
the  rule  or  regulation  itself,  bat  must  be  shown  positively. 
Page  527.  And  it  was  held  in  that  case  that  the  questio: 
would  not  be  determined  on  demurrer. 

Demurrer  overruled. 

Note.    See  Thomp.  Carr.  Pass.  800. 
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^THBOP  and  others  v.  The  Junction  Bailboas  Company 

and  others.* 

(CireuttCburt,  E  D.  PenntylfMnia.    October  28, 1880.) 

UiT.ROAD— Ownership  of  Section  of  Road  formino  Part  of  thb 
LiNB  ov  Akothbb Cohpaht  in  which rriB a  BrrocKHoiiOBBr— Bioht 
OF  Lattbr  Comfaxt  to  Usb  buch  Ssction — Prbuiunajit..  Injun  c> 
Tios.— A  railroad  was  built  for  the  purpose  of  uniting  three  other 
reads,  which  were  the  principal  owners  of  its  corporate  Btoclc.  One  of 
these  three  other  roads  allowed  a  portion  of  the  uniting  road  to  be 
located  over  its  property,  and  built  that  portion  at  its  own  expense. 
Subsequently  it  claimed  the  exclusive  control  over  that  portion,  and 
refused  to  allow  the  uniting  road  to  transport  freight  and  passengers 
thereon.  Hdd,  that  although  it  might  have  a  proprietary  rigtt  in 
that  portion  of  the  road,  it  was  bound  to  allow  the  uniting  road  a 
reasonable  use  thereof^  as  a  part  of  the  latter'scontinuous  line.  HM, 
further,  that  the  right  to  such  use  might  be  enforced  by  a  preliminary 
injunction  restraining  the  company  owning  the  portion  of  rosd  from 
interfering  with  the  transportation  of  the  freight  and  passengers  car- 
lied  by  the  uniting  road. 

liotion  for  a  Prelinunary  Injunction, 
rhia  \ras  a  bill  in  equity  filed  by  two  stockholders  of  the 
iction  Railroad  Company  against  the  Junction  Railroad 
npany  and  the  PennsylTania  Railroad  Company.  The 
alleged  that  the  Junction  Railroad  Company  was  by  law 
iged,  under  certain  regulations,  to  transport  freight  and 
isengers  over  its  road,  but  that  it  had,  in  consequence  of 
laim  of  the  Pennsylvania  Railroad  Company  to  the  exclu- 
»  property  in  and  control  over  a  portion  of  its  road,  refused 
transport  freight  of  the  Baltimore  &  Ohio  Railroad  Com- 
ly,  in  course  of  transmission  from  Baltimore  to  New  Tork, 
means  of  a  route  in  which  the  Junction  Railroad  was  a 
meeting  link.  The  bill  prayed  for  an  injunction  restrain- 
the  Junction  Railroad  Company  from  declining  or  refusing 
transport  such  freight,  and  restraining  the  Pennsylvania 
ilroad  Company  from  interfering  with  such  transportation. 
Dhe  Pennsylvania  Railroad  Company  filed  an  answer  as- 
ting  an  exclusive  right  to  and  over  a  section  of  road  form- 
Prepared  by  Frank  P.  Frichard,  Esq.,  of  the  Philadelphia  bar. 
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ing  a  portion  of  the  line  known  as  the  Junction  Railroad,  a 
denying' tt^at  there  was  any  duty  or  liability  on  the  part 
the  Junction  Bailroad  Company  to  transport  freight  or  pi 
sengers  over  such  section. 

The  pleadings  and  affidavits  disclosed  the  following  faci 
The  Pennsylvania,  the  Philadelphia  &  Beading,  and  t 
Philadelphia,  Wilmington  &  Baltimore  Bailroad  Compan 
operated  respectively  three  lines  of  railroad,  terminating 
the  city  of  Philadelphia,  east  of  the  Schuylkill  river.  In  t 
year  1860  a  charter  was  obtained  from  the  legislature  for 
corporation  to  be  known  as  the  Junction  Bailroad  Gompai 
with  power  to  build  a  road  on  the  west  bank  of  the  Schu; 
kill  river,  froEft  a  point  on  the  Philadelphia  &  Beading  Ea 
road  to  a  point  on  the  Pennsylvania  Bailroad,  and  from  then 
to  a  point  on  the  Philadelphia,  Wilmington  &  Baltimc 
Bailroad,  thus  connecting  those  three  roads,  and  allowing  i 
interchange  of  freight  and  passengers  without  a  transj 
through  the  populous  parts  of  the  city.  Under  this  chari 
and  various  supplements  the  road  was  built,  and  bonds  to  t 
extent  of  $800,000,  secured  by  mortgages  covering  the  ent: 
line  of  road,  were  issued  to  defray  the  cost.  With  the  exec 
tion  of  a  few  shares  held  by  individuals,  the  stock  of  the  co; 
pany  was  all  taken  and  held  by  the  three  railroads  abc 
named.  During  the  construction  of  the  road  the  preside: 
secretary,  and  chief  engineer  of  the  company  were  officers 
the  Pennyslvania  Bailroad  Company.  In  constructing  1 
Junction  Railroad  a  portion  of  its  middle  section  was  bi 
upon  ground  owned  by  the  Pennsylvania  Bailroad.  In  i 
year  1866  a  dispute  arose  between  the  Junction  Bailroad  8 
the  Pennsylvania  Bailroad  as  to  the  ownership  of  this  port 
of  the  road,  the  latter  company  claiming  that  it  had  c 
structed  this  portion  of  the  road  at  its  own  expense,  and  •^ 
the  sole  owner  thereof.  This  dispute  was  terminated  b; 
decision  of  the  supreme  court  of  Pennsylvania  (Pennsyloanu 
Co.'s  Appeal,  80  Pa.  St.  265)  that  this  portion  of  the  r 
was  the  property  of  the  Pennsylvania  Railroad  Compa 
without  prejudice,  however,  to  the  right  of  the  Junction  B 
road  Company  "to  assert  either  at  law  or  in  equity  any  ri 


Digitized  by 


Google 


IiATHBOP  V.  JONC.  B.  CO.  48 

■ights  ^f  any  they  have)  relating  to  the  use  of"  the  said 
ion  of  the  road. 

y  the  leasing  of  different  lines  connecting  the  cities  of 
tadelphia  and  New  York,  the  Pennsylvania  Railroad  Com- 
y  and  the  Philadelphia  &;  Reading  Railroad  Company  be- 
le  competing  lines  as  to  freight  brought  from  the  west  over 
Baltimore  &  Ohio  Railroad  and  destined  for  New  York. 
Pennsylvania  Railroad  Company  thereupon  refused  to 
w  the  Junction  Railroad  Company  to  transport  passen- 
1  or  freight  over  the  portion  of  the  track  above  referred  to. 

wo  of  the  individual  stockholders  then  filed  the  present  ■  -  ■  r*"         i 

At  the  same  time  similar  bills  were  filed  against  the  "5: 5""        ^ 

e  defendants  by  the  Baltimore  &  Ohio  Railroad  Company  ""JC? 

by  the  Central  Railroad  Company  of  New  Jersey,  ^-  ^ 

pon  the  argument  it  was  contended  on  the  part  of  the 
nsylvania  Railroad  Company  not  only  that  it  had  an  ex- 

ive  right  to  the  portion  of  road  owned  by  it,  but  that,  how-  ^. « 

•  this  point  might  be  finally  decided,  no  preliminary  in-  J'y 

jtion  of  the  nature  of  the  one  asked  for  by  complainants 
d  be  issued  under  the  circumstances  of  this  case. 
'.  G.  Piatt,  Samml  Dickson,  and  John  C.  Bullitt,  for  the 
plainants. 

ames  E.  Gowen,  for  Junction  Railroad  Company. 

^<njne  MaeVeagh  and  Chapman  Biddle,  for  Pennsylvania  '.'.'.O 

Iroad  Company.  ^ 

[oKennan,  C.  J.  It  is  no  part  of  my  present  purpose  to 
ce  any  other  than  the  main  question  in  this  case.  It  is 
cient  for  me  to  say,  as  to  several  other  questions  discussed 
jounsel  at  the  argument,  that,  in  my  opinion,  the  court 
power  to  grant  the  preliminary  relief  prayed  for,  and  that 
alleged  impending  injury  to  the  interests  of  the  complain- 
I  is  of  such  a  character  as  to  entitle  them  to  invoke  the 
rposition  of  the  court. 

he  Junction  Railroad  Company  is  a  corporation  created 
I  special  act  of  the  Pennsylvania  legislature,  dated  May 
1860,  whereby  it  was  authorized  to  "construct  a  railroad 
mencing  at  a  point  upon  the  Philadelphia  &  Reading 
[road,  at  or  near  the  bridge  of  said  company,  near  Petera 
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island,  in  the  river  Schuylkill ;  thenoe  by  the  best  route  to 
point  upon  the  line  of  the  Pennsylvania  Railroad,  within  on 
mile  east  of  George's  run,  at  the  village  of  Hestonville 
thence  by  the  line  of  the  Pennsylvania  Railroad,  by  the  moe 
direct  and  practicable  route,  to  a  point  upon  the  line  of  th 
Philadelphia,  Wilmington  &  Baltimore  Railroad." 

By  a  supplement  to  this  charter,  passed  in  1861,  the  June 
tion  Railroad  Company  was  authorized  to  "make  a  oomplei 
line  of  railway  from  a  point  on  the  Philadelphia  &  Beadinj 
railroad,  at  or  near  the  bridge  at  Peters  island,  to  a  poin 
on  the  Philadelphia,  Wilmington  &  Baltimore  Railroad,  at  o 
near  Gray's  ferry  bridge,  by  the  most  convenient  and  practi 
cable  route." 

By  further  legislation  the  company  was  authorized  to  bor 
row  $500,000  upon  mortgage  of  its  property  and  franchises 
and,  upon  this  security,  a  loan  of  that  amount  was  negotiate* 
upon  the  authorized  guaranty  of  it  by  the  three  companiei 
named. 

The  stock  of  the  company  was  taken  and  is  now  held  b^ 
the  Pennsylvania  Railroad  Company,  the  Philadelphia  i 
Beading  Railroad  Company,  and  the  Philadelphia,  Wilming 
ton  &  Baltimore  Railroad  Company,  except  a  few  shares  whicl 
are  held  by  individuals. 

At  the  organization  of  the  company,  in  1861,  the  presiden 
of  the  Pennsylvania  Railroad  Company  was  elected  its  presi 
,dent,  and  occupied  that  position  until  1867,  during  whicl 
time  the  whole  line  of  its  road  was  located  definitely  betweei 
its  prescribed  termini.  Under  his  direction  a  large  sum,  to- wit 
about  $870,000,  was  expended  in  its  construction,  and  th 
whole  of  the  road,  except  that  part  between  Market  and  Thirty 
fifth  streets,  was  completed  by  it. 

This  intervening  part  was  constructed  by  the  Pennsylvani 
Railroad  Company,  and  was  held  by  the  supreme  court  i 
Pennsylvania  to  be  the  property  of  that  company,  and  th 
decision  must  be  regarded  as  conclusive  so  far  as  the  leg 
ownership  of  that  link  is  concerned.  But,  in  view  of  t' 
admission  that  the  Junction  Railroad  may  have  rights  touo 
ing  the  use  of  the  section  of  road  referred  to,  the  decree  w 
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enteied  without  prejadice  to  suoh  rights,  or  to  the  aBseriion 
of  them  in  appropriate  piooeeding. 

Yarioas  other  facts  are  alleged  in  the  bills  of  complaint, 
and  are  veritied  bj  the  accompanying  affidavits,  which,  all 
together,  constitate  a  "strange,  eventful"  historj  of  the  oon- 
strnotion  of  the  road. 

EnoQgh  of  them  have  been  here  stated  to  indicate  the  vital 
object,  and  the  essential  importance  to  the  pnblic  of  the  oon> 
Btmotion  of  the  road. 

The  Pennsylvania,  the  Philadelphia  &  Beading,  and  the 
Philadelphia,  Wilmington  &  Baltimore  Railroads  terminated 
at  Philadelphia.  They  were  uncoimected  with  each  other, 
and  so  the  immense  traffic  requiring  transfer  from  the  one  to 
the  other  was  necessarily  conducted  with  great  expense,  in- 
convenience, and  embarrassment.  These  difficulties  could  be 
almost  entirely  avoided  by  the  construction  of  a  continuous 
line,  only  about  four  miles  long,  from  Gray's  ferry  to  Peters 
island,  and  accordingly  the  Junction  road  was  projected  and 
made.  A  broken  line,  with  a  gap  in  the  middle  of  it,  would 
not  answer  the  purpose;  its  continuity  was  absolutely  essen- 
tial to  effectuate  the  object  of  its  creation,  as  well  as  to  meet 
the  just  expectation  of  its  stockholders  and  the  public.  80, 
in  the  annual  report  of  the  Pennsylvania  Bailroad  Company, 
February  3,  1863,  it  is  said:  "The  Philadelphia,  Wilming- 
tou  &  Baltimore  Bailroad  Ciompany,  the  Philadelphia  & 
Beading  Bailroad  Company,  and  the  Pennsylvania  Bailroad 
Company  have  organized  the  Junction  Bailroad  Company, 
under  a-  charter  procured  from  the  legislature  of  1860,  and 
amended  at  the  last  session.  The  object  of  this  line  is  to  con- 
nect these  three  railroads  by  a  eontiniiout  line  along  the  west 
bank  of  the  Schuylkill  river,  from  the  Beading  Railroad,  near 
Peters  island  bridge,  to  the  Philadelphia,  Wilmington  & 
Baltimore  Bailroad,  at  Gray's  ferry,  intersecting  the  Pennsyl- 
vania Railroad  near  the  wire  bridge  at  Fairmount,  so  that  an 
interchange  of  freight  between  these  lines  may  be  effected 
without  passing  through  the  populous  portions  of  the  city." 

In  apparent  accordance  with  the  declaration,  were  all  the 
acts  and  declarations  of  the  Pennsylvania  Bailroad  Company 
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during  the  progress  of  construction,  until  the  controvei 
arose  as  to  the  ownership  of  the  middle  section,  and  th 
may,  therefore,  be  fairly  regarded  as  in  a  great  measure  i 
ducing  the  expenditure  of  the  large  sum  laid  out  by  the  Jui 
-  tion  Railroad  in  its  line.  Any  other  hypothesis  must  assui 
that  the  Junction  Eailroad  C!ompany  was  willing  to  impe 
the  chief  object  of  the  enterprise,  and  the  value  of  its  inve 
ment,  by  making  itself  entirely  dependent  upon  the  arbitra 
will  of  the  owner  of  the  middle  section  for  the  profitable  i 
'and  enjoyment  of  the  two  other  sections  of  the  line. 

Ought  the  Pennsylvania  BaUroad  Company,  then,  to  be  pi 
mitted  so  to  control  the  section  of  the  road  of  which  it  is  t 
'proprietor  as  to  exclude  the  Junction  Bailroad  Company  fr( 
participation  in  its  use  as  part  of  a  continuous  line  ?  I  tbi 
iM»t.  It  must  be  treated,  in  equity,  as  having  agreed  to  su 
reasonable  nse  of  the  section  owned  by  it  as  is  necessary 
effectuate  the  common  object  of  those  who  furnished  t 
means  of  constructing  the  Junction  Boad  as  a  continue 
line ;  and,  to  that  extent,  to  a  modification  of  its  proprieta 
'.ights.  It  would  certainly  be  unwarrantable  in  the  Juncti 
Company  to  exclude  the  Pennsylvania  Bailroad  Compa 
from  the  beneficial  use  of  the  northern  and  southern  s< 
tions  of  the  Junction  Boad,  dither  by  denying  it  altogethi 
or  by  imposing  burdensome  restrictions  upon  it.  W 
ought  not  a  like  measure  of  justice  be  meted  out  to  the  otl 
interests  associated  with  the  Pennsylvania  Company,  in  r 
erence  to  the  middle  section  of  the  Junction  Boad,  when 
induced  these  interests  to  make  large  expenditures  of  mor 
and  incur  large  liabilities,  upon  the  faith  that  this  mid 
section  should  constitute  an  indispensable  constituent  oj 
joint  enterprise  ?  There  is  no  just  ground  for  any  discrinii] 
tion. 

While  I  am  of  opinion  that  the  Junction  Bailroad  Compt 
may  have  the  right  to  employ  its  own  motive  power  over 
whole  line  between  its  termini,  yet  I  think  the  operatione 
the  road  should  be  conducted  with  as  little  friction  as  po 
ble,  and  without  any  avoidable  abridgment  of  thepropriet 
rights  of  the  Pennsylvania  Bailroad  Company.     The  injc 
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iion  granted,  therefore,  will  not  restrain  that  company  from 
operating  its  own  portion  of  the  line,  with  its  o.wn  motive 
power.  ■ 

1.  And  now,' October  "28,  1880,  it  is  ordered  and  decreed 
that  an  injunction  be  granted,  until  farther  ordei*  of  this  court, 
enjoining  and  restraining  the  said  Junction  Bailroad  Com- 
pany, its  oflBcers,  servants,  and  agents,  from  declining  or,  re- 
fusmg,  or  in  any  manner  failing,  to  perform  the  duties  required 
of  them  by  the  charter  of  said  company,  and  didpeeially  from 
declining  or  refusing  to  furnish  motive  power,  haul,  receive, 
ship,  or  transport  over  its  road  freight  or  passengers  arriving 
in  cars  by  the  Philadelphia,  Wilmington  &  Baltimore  Bail- 
road  destined  for  the  Philadelphia  &  Beading  Bailroad  or  its' 
connections,  or  from  declining  or  refusing  to  famish  motive 
power,  haul,  receive,  ship,  or  transport  freight  or  passengers 
arriving  in  cars  by  the  Philadelphia  &  Beading.  Bailroad  des- 
tined for  the  Philadelphia,  Wilmington  &  Baltimore  BaUroad 
or  its  connections. 

2.  That  the  said  Pennsylvania  Eaili;oad  Company,  its  offi- 
cers, agents,  and  servants,  be  enjoined  and  restrained  from 
interfering  with,  or  in  any  manner  hindering,  the  said  Juno- 
tion  Bailroad  Company  from  performing  its  said  corporate 
duties,  and  transporting  freight  and  passengers  as  aforesaid. 

3.  This  injunction  shall  not  be  taken  to  restrain  the  said 
Pennsylvania  Bailroad  Company  from  furnishing  exclusively 
the  motive  power  to  transport  the  oars  aforesaid  over  and 
upon  that  portion  of  the  Junction  line  which  is  situated  be- ' 
tween  the  north  side  of  Market  and  Thirty-fifth  streets  in  the 
city  of  Philadelphia. 
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LiNDSET,  Assignee,  etc.,  v.  The  Lahbebt  BoiLDiNa  &  Loa> 

ASSOOUTION. 
{Di*tri(^  Court,  W.  D.  Penfuylvania.    October  8, 188a) 

1.  BuiLDiNQ  Association— Title  to  Bask  Deposit. — C,  the  treasurer 

of  a  building  and  loan  association,  a  corporation,  who  had  received 
over  $6,000  of  the  moneys  of  the  association,  opened  an  account  in 
bank  in  his  name  as  treasurer  of  the  association,  and  in  that  name  and 
title  deposited  $6,000,  taking  therefor  a  certificate  of  deport,  payable 
him  as  such  treasurer.  Hdd,  that  the  money  so  deposited  became  ta 
inUanti  the  property  of  the  corporation,  and  no  subsequent  act  of  rst- 
iflcation  on  its  part  was  necessary  to  complete  its  title  to  the  fnnd. 

2.  Same — ^BAHKRTn>TCT — FKurBRBMCB. — At  the  time  uf  the  deposit  C.  was 

In  good  floancial  credit,  but,  in  fact,  was  insolvent,  and  upon  a  cred- 
itor's petition,  filed  within  60  days  thereafter,  was  adjudged  a  bank- 
rupt. The  deposit  was  the  voluntary  and  unsolicited  act  of  C,  and  at 
thai  time  no  member  of  the  association  or  officer  (other  than  C.  him- 
self) knew  01  or  had  any  reason  to  suspect  C.'s  insolvency  or  intention 
to  give  a  preference  to  the  corporation.  The  corporation  had  not 
authorized  C.  to  use  its  funds  or  commingle  them  with  his  own,  and 
had  no  knowledge  of  any  such  breach  of  duty  on  his  part.  Hdd,  that 
the  corporation  was  not  chargeable  with  C.'s  knowledge  of  bis  insolv- 
ency and  intention  to  givea  fraudulent  preference. 

'3.  8.AUS — Same — Samk. — The  corporation,  not  otherwise  having  any  cans* 
to  believe  0.  to  be  insolvent,  or  knowledge  that  the  deposit  was  made 
in  fraud  of  the  bankrupt  act,  held,  that  the  assignee  in  bankruptcy 
could  not  impeach  the  deixisit  as  an  unlawful  preference. 

The  facts  of  this  case  appear  in  the  foUoving  charge  of  the 
court  to  the  jury. 

D.  T.  Wataon  and  Knox  d  Reed,  for  new  trial. 

T.  C.  Lazear,  contra. 

AcHESON,  D.  J.,  (charging  jury.)  In  order  to  invalidate,  as  a 
fraudulent  preference  under  the  bankrupt  law,  a  payment  made 
or  security  given  for  a  debt,  it  is  not  enough  to  show  that  the 
debtor  was  insolvent  at  the  time  of  the  payment  or  transfer, 
and  that  the  same  was  made  by  him  with  a  view  to  give  a 
preference  to  the  creditor;  but  it  must  also  appear  that  the 
creditor  at  the  time  had  such  a  knowledge  of  facts  as  to  induce 
a  reasonable  belief  of  his  debtor's  insolvency,  and  knew  that 
the  payment  or  transfer  was  made  in  fraud  of  the  law.    It 
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been  held  by  the  supreme  court  of  the  United  States 
ant  T.  The  Nat.  Bank,  97  U.  8.  80)  that  it  is  not  sufficient 
;  the  creditor  may  have  had  some  cause  to  suspect  the 
tlvency  of  his  debtor.  The  court,  in  that  case,  say :  "Hun- 
ts of  men  constantly  continue  to  make  payments  up  to  the 
r  eve  of  their  failure,  -which  it  would  be  very  unjust  and 
istrous  to  set  aside." 

a  the  present  case,  under  all  the  evidence,  the  materia] 
s  are  not  the  subject  of  dispute.  William  F.  Casey,  for 
!ral  years  prior  to  August  18,  1875,  had  been  the  treas- 
r  of  the  defendant  corporation,  the  Lambert  Building  & 
n  Association,  receiving  and  disbursing  from  time  to 
)  its  funds.  Prior  to  the  date  mentioned  he  had  never 
I;  any  separate  bank  account  of  the  funds  of  the  associa- 
.  He  kept  individual  bank  accounts  in  the  Anchor  Suv- 
1  Bank  and  the  City  Savings  Bank.  On  the  date  men- 
ed  (August  13,  1876)  he  had  in  his  hands  of  the  moneys 
the  association  an  amount  slightly  exceeding  $6,000. 
3aid  date  he  went  to  the  Bank  of  Pittsburgh  and  opened 
account  in  the  name  of  W.  F.  Casey,  treasurer  of  the 
ibert  Building  &  Loan  Association,  and  deposited  in  that 
te  and  title  $6,000,  and  took  a  certificate  of  deposit  for 
same  to  "W.  F.  Casey,  treasurer  of  Lambert  Building  & 
a  Association."  He  was  at  this  time  in  good  financial 
it,  and  no  member  or  officer  of  the  association  (except 
self)  had  any  knowledge  whatever  of  his  insolvency,  or 
any  reason  to  believe  or  silspect  him  to  be  insolvent.    He 

in  fact  then  insolvent,  as  the  sequel  showed,  but  this 
known  only  to  himself.  The  next  day,  August  14, 1875, 
ly  went  to  the  office  of  S.  A.  Johnson,  Esq.,  the  solicitor 
16  association  and  its  secretary,  asked  him  what  was  the 
Dce  appearing  against  him  on  the  books,  and  stated  that 
rished  to  i>ay  it  over,  and  resign  his'  office  of  treasurer. 
iBon  asked  him  why  he  did  this  ?  To  which  he  replied 
ould  tell  him  again.  Mr.  Johnson  having  informed  him 
e  exact  balance  due  the  association,  Casey  indorsed  said 
fioate  of  deposit  as  follows: 

1,110.1—4: 
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"Pay  to  thb  otief  of  Wm.  J.  Flynn  and  S.  A.  Jolmw 
president  and  secretary  o{  the  Lambert  Bailding  J^  Lo 
Assoeiationt  W.  F.  Casbt, 

"Txeasarer  of  Lambert  Building  &  Loan  Association. 

"Aug.  14,  1876." 
— and  delivered  the  certificate  bo  indorsed  to  Johnson.  1 
also  paid  the  latter  a  small  sum  of  money,  in  full  of  the  bi 
ance  due  by  him  as  treasurer,  and  took  Mr.  JohnBon's  recei 
in  full.  At  the  same  time  Johnson  drew  up,  and  Cas 
signed  and  handed  Johnson,  his  resignation  of  the  office 
treasurer  of  the  association.  Down  to  the  close  of  this  trai 
action  it  does  not  appear  that  Johnson,  or  any  member 
officer  of  the  association,  except  Casey  himself,  had  ai 
knowledge  or  information  whatever  of  Casey's  insolvenc 
But  later,  on  the  same  day,  (whether  before  Casey  left  Joh 
son's  office,  or  at  a  second  visit,  does  not  clearly  appear,)  \ 
informed  Johnson  that  he  was  in  pecuniary  difficulties. 

The  money  deposited  in  the  Bank  of  Pittsburgh  was  o 
drawn  from  that  bank  until  August  18,  1875,  when  it  w 
drawn  by  S.  A.  Johnson,  secretary,  and  George  F.  Ewei 
vice-president,  of  the  association,  both  of  whom  then  knew 
Casey's  insolvency.  The  latter  executed  a  deed  of  volunta 
assignment,  for  the  benefit  of  his  creditors,  on  August  1 
1875.  On  the  twelfth  of  October,  1875,  certain  of  his  ere 
iters  filed  a  petition  against  him  for  his  adjudication  as 
bankrupt,  and  he  was  subsequently  so  adjudicated. 

The  present  action  is  by  his  assignee  in  bankruptcy 
recover  the  $6,000  deposited  as  already  mentioned  in  t 
Bank  of  Pittsburgh.  The  right  of  the  plaintiff  to  recoi 
depends,  I  think,  upon  the  determination  of  the  questit 
when  did  the  title  to  the  fund  in  controversy  vest  in  i 
Lambert  Building  &  Loan  Association?  I  am  of  opin: 
that  it  BO  vested  at  the  time  of  the  deposit  on  August 
1875. 

It  is  argued  that  some  affirmative  act  of  ratification  on 
part  of  the  association  was  necessary  before  the  title  to 
fund  vested  in  the  association,  and  that  no  such  act  has  b 
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m  until  the  money  was  drawn  out  of  bank  by  the  vice- 
ident  and  secretary,  both  of  whom  then  had  knowledge  of 
jy's  insolvency,  and  that  ratification  was  then  too  late.  But 
anot  adopt  this  view.  In  opening  the  account  at  the  Bank 
'ittsburgh  and  making  the  deposit  for  the  benefit  of  the 
ciation,  Casey  merely  performed  a  duty  he  owed  the  asso* 
on.  He  should,  from  the  first,  have  kept  the  moneys  of 
issociation  separate  and  apart  from  his  own.  The  Bank 
ittsburgh  was  a  safe  and  proper  place  of  deposit  for  the 
ey  of  the  association.  Had  he'  died  immediately  'after 
deposit  it  would  hardly  be  pretended  that  the  fand  so 
isited  would  have  passed  to  his  personal  representative, 
affirm  the  defendant's  third  point,  viz. :  "that,  under  all 
evidence  in  the  case,  the  verdict  should  be  for  the  defend- 

nder  the  undisputed  facts,  and  for  the  reasons  already 
id,  I  refuse  the  plaintiff's  several  pointa. 


le  jury  having  found  a  verdict  for  the  defendant,  the 
itiff  moved  the  court  for  a  new  trial,  which  after  argu- 
t  was  refused,  the  court  filing  the  following  opinion,  Octo- 
3,  1880: 

:heson,  D.  J.  I  adhere  to  the  opinion  I  entertained  at 
irial,  that  when  W.  P.  Casey  deposited  the  $6,000  in  the 
k  of  Pittsburgh  to  his  credit,  as  treasurer  of  the  Lambert 
ding  &  Loan  Association,  taking  the  certificate  of  deposit 
ible  to  his  order  as  such  treasurer,  the  money  became  eo 
nti  the  property  of  the  defendant  corporalion.  Confirm- 
y  of  this  view  is  the  case  of  Stapleton  v.  Stapleton,  14 
3ns,  (Eng.  Ch.  E.)  186.  It  must  be  remembered  that 
sy  was  the  mere  custodian  of  the  moneys  of  the  associa- 
,  and  at  all  times  should  have  kept  the  trust  fund  distin- 
hable  from  his  own  moneys  and  separate  therefrom, 
ce,  when  he  made  the  deposit  in  the  Bank  of  "Pittsburgh, 
lerely  restored  to  the  trust  fund  its  ear-mark,  which  it  had 
porarily  lost  by  reason  of  his  unauthorized  act  in  mixing 
trust  moneys  with  his  private  funds.    To  use  the  language 
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of  the  lord  chanoellor,  in  Ex  parte  Sayers,  6  Ves.  169, 172, 
"if  the  money  got  into  the  general  fund,  it  got  oat  again." 
It  seems  to  me,  therefore,  that  the  title  to  the  deposited  fond 
vested  immediately  in  the  association,  and  no  act  of  ratifica- 
tion on  its  part  was  necessary  to  complete  the  transaction. 

It  is,  however,  urged  with  great  earnestness  that  if  the 
foregoing  view  is  correct  the  deposit  in  question  was  an  un- 
lawful and  void  preference.  But  to  avoid  a  preference  as 
fraudulent  under  the  late  bankrupt  law,  it  must  appear  that 
the  party  receiving  it,  or  to  be  benefited  thereby,  had  at  the 
time  reasonable  cause  to  believe  that  the  debtor  was  in- 
solvent, and  knew  that  the  payment  or  security  was  made  or 
given  in  fraud  of  the  act.-  In  Clark  v.  Iselin,  21  Wall.  360, 
375,  after  stating  what  must  concur  in  order  to  avoid  a 
preference.  Judge  Strong  says :  "In  fine,  there  must  be  guilty 
collusion  to  constitute  the  fraudulent  preference  condemned 
by  the  statute."  That  case  arose  under  the  thirty -fifth  sec- 
tion of  the  original  act,  but  the  amendment  of  June  22, 1874, 
went  further  to  uphold  preferences  than  did  the  original  act 
"Having  reasonable  cause  to  believe  that  such  person  is  in- 
solvent, and  knowing  that  such  *  *  *  payment,  pledge, 
assignment,  or  conveyance  is  made  in  fraud  of  the  provisions" 
of  the  act,  is  the  language  of  the  amendment.  Beasouable 
cause  to  believe  that  insolvency'  exists,  and  knowledge  of  a 
fraudulent  intent  to  give  a  preference,  must  both  be  shown. 
Now,  if  under  the  original  act  it  was  necessary  to  shoT 
"guilty  collusion"  in  order  to  set  aside  a  preference,  much 
more  is  it  necessary  under  the  amended  aot.  But  where  is 
there  any  evidence  tending  to  show  "guilty  collusion"  between 
W.  F.  Casey  and  the  Lambert  Building  &  Loan  Association? 
Throughout  this  whole  transaction  the  good  faith  of  the  as- 
sociation is  conspicuous.  As  already  observed,  Casey  waa 
the  mere  custodian  of  the  moneys  of  the  association.  It  was 
not  intended  that  the  relation  between  him  and  the  corpora- 
tion should  be  that  of  debtor  and  creditor.  The  association 
did  not  contemplate  that  Casey  should  use  the  trust  funds  or 
commingle  them  with  bis  own,  and  at  the  time  the  deposit 
was  made  had  no  actual  knowledge  that  he  had  violated  his 
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duty  in  the  premises.  Moreover,  at  that  time  no  member  or 
officer  of  the  dissociation,  other  than  Casey,  himself,  had  any 
saspiciiHi  of  the  latter's  insolvency,  ox  knew  of  his  intent  to 
give  a  preference  to  the  corporation.  It  is  quite  certain  that 
if  the  relation  between  Casey  and  the  association  had  been 
simply  that  of  debtor  and  creditor,  the  payment  by  him  to  the 
corporation  of  this  money,  under  the  circumstances  disclosed 
by  the  evidence,  could  not  have  been  impeached  as  an  un« 
lawful  preference. 

But  it  is  contended  that  inasmuch  as  Casey  was  treasurer 
of  the  corporation  his  knowledge  of  his  insolvency  and  inten< 
tion  to  give  a  fr&udulent  preference  was  the  knowledge  of  the 
corporation.  Upon  what  principle,  however,  is  the  associa- 
tion chargeable  with  knowledge  of  Casey's  insolvency  ?  What 
interest  had  .the  corporation  in  his  private  affairs  ?  He  being 
the  mere  custodian  of  the  moneys  of  the  association,  how  did 
it  concern  the  latter  whether  he  was  solvent  or  insolvent? 
Furthermore,  Casey's  knowledge  of  his  insolvency  was  not 
acquired  by  him  while  acting  in  his  capacity  of  treasurer; 
nor  was  be  bound  to  communicate  the  fact  to  the  corporation. 
But  if  the  information  was  not  acquired  by  him  in  the  coarse 
of  his  duties  as  treasurer,  and  he  was  under  no  obligation  to 
communicate  it  to  the  corporation,  then  the  latter  is  not 
chargeable  with  constructive  notice  of  his  insolvency.  Phila- 
delphia Y.  Lockhardt,  73  Pa.  St.  211;  Wharton  on  !&.gency, 
§  178. 

Undoubtedly  the  general  rule  is  that  notice  to,  or  knowl* 
edge  acquired  by,  an  agent  in  the  course  of  the  transaction 
in  which  he  represents  his  principal  binds  the  latter.  There- 
fore, where  a  creditor  secured  a  preference  from  an  insolvent 
debtor  through  the  intervention  and  by  the  solicitation  of  an 
agent,  the  knowledge  of  such  agent  was  held  to  be  the  knowl* 
edge  of  his  principal.  West  Philulelpkia  Bank  v.  Dickson,  95 
U.  S.  180,  181.  But  in  the  present  case,  in  making  the  de- 
posit  in  the  Bank  of  Pittsburgh,  Casey  was  acting  for  himself 
and  not  as  agent  for  the  corporation.  The  latter  was  not 
seeking  any  preference.  The  association  had  not  solicited 
the  deposit.    It  was  the  voluntary  act  of  Casey,    The  motive 
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•which  induced  him  to  take  this  step,  it  may  well  be  suppo 
was  altogether  a  personal  one,  viz. :  his  desire  to  escape 
criminal  consequences  of  the  embezzlement  of  trust  fund 

It  is  a  well-recognized  rale  that  neither  the  acts  nor  kn^ 
edge  of  the  officer  of  a  corporation  will  bind  it  in  a  mattf 
which  he  acts  for  himself  and  deals  with  the  corporatioi 
if  he  had  no  official  relations  to  it.  Angell  &  Ames  on  C 
§  308;  Winchester  v.  Bait,  d  S.  R.  Co.  4  Md.  231;  C 
mercial  Bank  v.  Cunningham,  24  Pick.  270 ;  Stevenson  v. 
Citi/,  26  Mich.  44;  First  Nat.  Bank  of  Hightstown  v.  Chr 
pher,  40  N.  J.  (Law)  435 ;  Barnes  v.  The  Trenton  Gag-i 
Co.  12  C.  E.  Green  (N.  J.  Eq.)  33.  Thus,  where  the  gen 
snperintendent  of  a  corporation  conveyed  land  to  it,  the 
poration,  it  was  held,  was  not  chargeable  with  his  knowl< 
of  an  adverse  claim  to  the  land.  Wickersham  v.  Chicago  1 
Co.  18  Kan.  481.  The  corporation  agent's  knowledge,  w 
acting  for  himself,  is  not  the  knowledge  of  the  corporal 
Id.    I  hold  the  present  case  to  fall  within  this  principle. 

If  my  agent,  who  had  fallen  in  arrears  in  his  accounts, 
voluntarily  made  me  a  payment  during  the  life-time  of 
bankrupt  law,  would  any  one  pretend  that  I  could  be  depr: 
of  the  benefit  of  such  payment  upon  the  ground  of  constr 
ive  notice  of  his  insolvency  and  intent  unlawfully  to  pr 
me,  if  in  fact  I  were  ignorant  thereof  and  free  from  guilty 
lusion  with  such  agent  ?  And  why  should  the  defendant 
poration,  upon  the  ground  of  imputed  knowledge,  be  c 
pelled  to  surrender  a  preference  which  it  acquired  innocei 
and  without  actual  knowledge  of  any  intended  fraud  upor 
bankrupt  law?  Having  obtained  the  fund  in  controv 
honestly,  the  defendant  can  in  good  faith  retain  it. 
■  The  motion  for  a  new  trial  is  denied;  and  it  is  ordered 
judgment  for  the  defendant  be  entered  upon  the  verdict. 
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DoWNIB  V.  DOWNIB. 

BissEUi  and  others  v.  Downib  and  otberfl. 
(Oireuit  Oovri,  D.  Indiana.    ,  1880,) 

L  Will/— OOFBTKUOTION — LlBlt  ESTATK — PoWKE  TO  SeU.  HI  FEB.— A 

will  contained  the  following  clause  :  "I  give  and  devise  to  my  hen. 
end  motber,  Meliua  E.  Down^,  all  my  property  and  estate,  botli 
real  and  personal,  to  bold  and  enjoy  the  same  daring  her  life,  with 
fnll  power  to  sell  the  same,  or  any  part  thereof,  and  to  appropriate 
the  proceeds  to  her  own  use  and  benefit ;  and  all  deeds  and  convey- 
•aces  of  real  estate  by  her  made  shall  pass  a  title  in  fee  to  the  pur- 
chasaiB,  it  being  my  will  that  she  shall  anjoy  the  same  as  though  it 
were  devised  to  her  in  fee.  Should  my  mother  die  first,  then,  and  in 
that  case,  I  devise  all  the  remainder  of  my  estate  to  Charles  Lindley 
Downey.  After  the  death  of  my  mother,  I  devise  all  of  the  said  estate 
to  my  half-buother,  Caiarlas  Undley  Downey."  SM,  that  llfrs.  Dow- 
ney had  an  estate  for  life  in  the  proper^  devised,  with  the  power  un- 
der the  terms  of  the  ^ill  to  dispose  of  it  for  the  purposes  named.    * 

I  Sams — Sahb — Powbb  to  MoRTaAOB. — Bdd,  further,  that  such  power 
did  not,  in  the  first  instance,  include  a  power  to  mortgage. 

In  Eiqaity.    Demurrer  to  BilL 

Herod  d  Winter,  for  plaintiffs. 

Harrison,  Hinea  dt  Miller,  for  defendants. 

Daiwif oin>,  C.  J.  The  plaintiff  filed  a  bill  for  the  purpose 
ti  quieting  his  title  to  certain  tracts  of  land  which  he  claimed 
under  the  will  of  Alanson  G.  SteTons;  and  George  P.  BiisseU, 
one  of  the  defendants,  having  advaneed  a  large  sum  of  money 
to  Mrs.  Downie,  also  a  devisee  under  the  same  will,  the  latter 
of  whom  had  executed  mortgages  to  him  for  the  purpose  of 
securing  the  sum  advanced.  A  bill  in  the  nature  of  a  cross- 
bill is  filed  by  Bissell  for  the  purpose  of  foreclosing  the  mort- 
gages, or  one  of  them,  if  only  one  of  them  shall  be  considered 
as  valid.  And  the  question  arisii^  in  the  case  is  under  the 
will  made  by  Stevens.  So  far  as  it  is  necessaiy  to  consider 
it  for  the  purpose  of  deciding  the  matter  in  controversy  here, 
the  will  is  as  follows: 

"I  give  and  devise  to  my  honored  mother,  Melissa  E.  Dow- 
nie, all  my  property  and  estate,  both  real  and  personal,  to 
hold  and  enjoy  the  same  during  her  life,  with  full  power  to 
sell  the  same,  or  any  part  thereof,  and  to  appropriate  the 
proceeds  to  her  own  use  and  benefit ;  and  all  deeds  and  con- 
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Teyances  of  real  estate  by  her  made  shall  pass  a  title  in 
to  the  purchasers,  it  being  my  will  that  she  shall  enjoy 
same  as  though  it  were  devised  to  her  in  fee.  Should 
mother  die  first,  then,  and  in  that  case,  I  devise  all  the 
mainder  of  my  estate  to  Charles  Liudley  Downie,  (the  pit 
tiff  in  the  original  suit.)  After  the  death  of  my  mothe: 
devise  all  of  the  said  estate  to  my  half-brother,  Charles  Li 
ley  Downie ;  and  should  he  die  before  attaining  the  age  of 
years,"  then  the  property  is  devised  to  other  parties. 

The  first  question  is  whether  Mrs.  Downie,  the  devi 
under  this  will,  had  an  estate  for  life  in  the  property  devi{ 
or  an  estate  in  fee.  I  think  she  had  an  estate  for  life  oi 
with  the  power  under  the  terms  of  the  will  po  dispose  o 
for  the  purposes  named;  and  that  if  the  property  was 
sold,  as  was  provided  for  in  the  will,  wUatever  should  rem 
after  her  death  should  become  the  property  of  his  half-brotl 
Charles  Lindley  Downie.  Of  course,  the  matter  in  coni 
versy  turns  upon  the  question  whether  or  not  the  po 
authorized  the  mortgage  of  the  property  merely.  In  the  t 
place — to  analyze  the  language  of  the  will — he  devised 
his  property  to  Mrs.  Downie,  his  mother,  during  her  life, 
it  had  stopped  there  it  would  clearly  be  nothing  but  a 
estatOi  He  then  declares  that,  having  devised  it  to  her 
life,  she  shall  have  fall  power  to  seU  the  same,  or  any  { 
thereof,  and  appropriate  the  proceeds  to  her  own  use  i 
benefit.  But,  lest  there  might  be  some  ambiguity  about  t 
language,  he  proceeds  to  render  his  meaning  clear  by  dee 
ing  that  all  deeds  and  conveyances  of  real  estate  by  her  mi 
under  this  full  power  to  sell,  shall  pass  a  title  in  fee  to 
purchaser.  That  renders  it  clear  that  his  intention  was 
giving  her  power  to  sell,  not  to  sell  merely  during  her 
the  life  estate  which  he  had  previously  given  her,  bul 
sell  in  such  a  way  that  the  absolute  fee-simple  in  the  li 
would  be  passed.  The  deeds  and  conveyances  which  y 
to  be  made  under  this  power  to  sell  were,  in  the  langu 
of  the  will,  to  "pass  a  title  in  fee  to  the  purchaser."  I 
the  language  following  that  which  has  already  been  cj 
enlarge  the  scope  of  that  which  precedes  it,  it  being  mentio 
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he  will  that  she  shall  enjoj  the  same  as  thongh  it  were 
ised  to  her  in  fee  ?    The  first  obserration  to  be  made  on 

language  is  that  she  is  to  have  the  enjoyment  of  it  as 
igh  it  were  devised  to  her  in  fee ;  and  how  was  she  to  have 
enjoyment  of  it  as  though  it  were  devised  to  her  in  fee  9 
eems  to  me,  clearly,  by  ezeouting  the  power  which  has 
ady  been  conferred  npon  her,  viz*:  by  selling  the  land, 
,  when  sold,  that  the  deeds  and  conveyances  shall  pass 
tie  in  fee  to  the  porohaser.  In  that  way  she  has  the  right 
ppropriate  the  proceeds  to  her  use  and  benefit  as  though 
rere  devised  to  her  in  fee.  It  has  bqen  assumed  by  th« 
asel  on  both  sides  that  the  language  which  follows  that 

cited  means  that,  in  case  his  mother  died  before  he  did,  Z'-^^. 

remainder  of  the  estate  was  to  go  to  Charles  Lindley  ^'"^ 
role.  I  am  not  so  clear  that  that  is  what  this  langaag*  d*  t^ 
tns.  "Should  my  mother  die  first,  then,  and  in  that  case,  tT"? 
svise  all  the  remainder  of  my  estate  to  Charles  Lindley  ,.'«. 
roey."  ^  b*'^: 
'here  may  be,  I  think,  great  force  in  the  position  that  it  ^r^** 
iudes  not  only  the  case  of  the  death  of  his  mother  before  

own  death,  but  also  the  death  of  his  mother  before  the  -  -  rz 

th  of  Charles  Lindley  Downie,  he  surviving  her.  .In  no  -     °  J 

ar  way  can  we  give  any  meaning  to  the  words,  "all  the  \  ^^ 

lainder  of  my  estate."     I  do  not  think  it  is  material,  so  '.--^Tl 

as  the  question  now  before  the  court  is  concerned,  whether 

or  the  other  be  the  true  construction  of  this  last  clause  of 
.first  item  of  the  will.  I  only  refer  to  it  for  the  purpose 
ibowing  what  were  the  intentions  of  the  testator — ^that  he 
uit  to  provide  not  only  for  his  mother,  giving  her  full  power 
r  the  property  to  sell  the  same  during  her  life,  but,  also,  if 
'  remained  unsold  and  unused  by  her,  that  it  should  go  to 

benefit  of  Charles  Lindley  Downie.  And  that  is  empha* 
id  by  the  first  clause  in  the  second  item  of  the  will :  "After 

death  of  my  mother,  I  devise  all  of  the  said  estate  to  my 
f-brother,  Charles  Lindley  Downey." 
i  is  impossible,  I  may  add,  to  give  any  effect  to  this  last 
use  of  the  will,  upon  any  other  assumption  than  that  the 
tber  had  only  a  life  estate,  with  the  power  to  sell  as  already 
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deolared.  Then,  did  this  give  the  power  to  mortgage  the 
tate  ?  Not  in  terms.  It  mnst  be  borne  in  mind  that  in 
diana  a  mortgage  does  not  oonvey  the  land,  bnt  is  onl 
Becurity.  I  do  not  say  that  nnder  no  oircamstanoes  oo 
Mrs.  Downie  mortgage  any  portion  of  this  property, 
seems  to  me  that  nnder  oertain  circnmstances  the  court  mi 
hold,  for  the  purpose  of  giving  effect  to  the  language  of  i 
will,  that  she  might  have  power  to  do  so.  Even  eonoed 
that  the  language  of  the  will  restricted  her  to  the  sale  of 
property,  and  did  not  expressly  give  the  power  to  mortgi 
on  the  principle  that  the  general  will  of  the  tostator  sho 
prevail  rather  than  the  particular  will, — ^that  the  main  obj 
he  had  in  view,  which  was  to  provide  for  the  support  of 
mother,  should  be  carried  into  effect, — a  oourt  of  equity  mi 
80  hold.  But,  according  to  the  view  which  I  take  of  the  t 
oonstmction  of  this  will,  the  bill  as  it  no^^  stands  is  demui 
ble,  and  the  demurrer  mnst  be  sustained.  It  does  not  app 
by  the  allegations  of  the  bill  that  there  was  anything  m 
than  a  mere  loan  of  the  money  to  Mrs.  Downie,  and  a  m< 
gage  taken  for  its  security.  I  hold  that  the  bald  statom 
npon  its  face  is  not  a  proper  execution  of  the  power  oontaii 
in  thii}  will,  and  therefore  that  the  demurrer  to  the  bill  m 
be  sustained. 

There  may  be  a  question  whether  the  bill  is  amends 
tmder  the  facts,  bnt  that  point  may  be  reserved.  In  tak 
the  view  which  I  do  of  the  meaning  of  this  will,  it  seems 
me  I  carry  out  the  principle  adopted  by  Lord  St.  Leonard^ 
the  case  of  StoughiU  v.  Amtey,  1  De  Gex,  M.  &  Q.  684. 

It  is  said  that  in  this  bill  it  is  alleged  that  the  money  ^ 
advanced  to  Thomas  Gottrell  and  Melissa  £.  Downie.  I 
is  so,  I  believe.  Whether  or  not,  consistently  with  that  st« 
ment,  the  bill  can  be  amended,  may  be  questioned ;  bat  I  si 
sustain  the  demurrer,  with  leave  to  the  plaintiff  to  ame! 
and  it  is  desirable  that  the  real  facts  which  actually  exist 
the  case  may  be  presented  upon  the  record,  so  that  the  eo 
may  pass  npon  them,  nnder  this  clause  of  the  will,  and  dot 
mine  whether  or  not  Mrs.  Downie  had  the  right  to  make  I 
mortgage. 
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I  have  no  doubt  of  this :  AsBoming  she  had  the  right  to 
mortgage  the  property,  in  order  to  effectuate  the  general  'pur- 
poses of  the  will  as  for  her  maintenance,  if  an  imperfect 
mortgage  or  security  were  given,  she  had  the  right  to  perfect 
it,  and  make  it  a  complete  mortgage.  If  there  was  any  error, 
omission,  or  imperfection  in  the  first  mortgage,  it  could  be 
removed  by  a  second. 


IfACE  &  Co.  V.  Lakcabhirb  Ins.  Go.  and  others.* 
I0ir<mit  Omrt.  D.  UiMmii.    ,  1880.) 

1.  Fire  Iksuranck — Actios  on  Polict — EvroEiicrE. — In  An  action  tipon 

an  insurance  policy  the  plaintiff  ia  bound,  in  tlie  absence  of  any  ad- 
miaBioa  by  the  defendant,  to  establiah,  by  a  preponderance  at  the 
evidence,  (1)  the  execution  of  the  policy,  (2)  the  total  or  partial  de- 
struction of  the  insured  property,  (3)  the  amount  of  the  loss  or  value 
of  the  insured  property  destroyed,  (4)  and  such  notice  and  preliminary 
proof  of  loss  as  the  policy  requires.  ^ 

2.  Saxe}— "AcsuAi,  Cash  Yujor." — ^In  such  case  the  term  "  actual  cash 

value"  means  the  sum  of  money  the  insured  goods  would  have  brought 
for  cash,  at  the  market  price,  at  the  time  when,  and  place  where,  they 
were  destroyed. 

3.  Saiu;— Fraitditlkkt  Claim.— Ia  order  to  establish  the  fact  of  a  fraud- 

ulent cl^m,  it  must  appear  (1)  that  there  was  a  false  statement  in  the 
preliminary  proof  as  to  the  value  of  the  goods  destroyed,  and  (2)  that 
such  false  statement  was  made  with  knowledge  that  it  was  false,  and 
with  the  intent  to  defraud  the  defendant  by  deceiving  him  as  to  the 
Tslue  of  the  goods. 

4.  Same — Same. — The  mere  fact  that  the  loss  is  leas  than  that  stated  in  the 

preliminary  proof,  would  not  be  sufficient  to  establish  fraud,  though 
if  thu  discrepancy  between  the  true  value  and  that  stated  by  the 
insured  is  large,  it  would  be  some  evidence  bearing  upon  the  issue  of 
fraud. 

5.  8A3(S—Aii80K— Evidence.— In  a  clvU  case  the  fact  of  aison  need  not 

be  established  l>eyond  all  reasonable  doubt,  but  it  must  nevertheless 
be  established  by  a  clear  preponderance  of  all  the  evidence  adduced. 

6.  Same — VEXATiotJS  Delay — Damages — Evidence. — In  order  to  recover 

damages  for  vexatious  delay  in  the  payment  of  a  policy.  It  must  be 
shown  that  there  was  no  reasunable  ground  for  contesting  either  the 
validity  or  the  amount  of  the  elaim. 

*Two  other  compbnies  were  concerned  as  defendants. 
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Nolle  d  Orrick,  for  plaintiffs. 

O.  B.  Sanawm,  for  defendant. 

MoCsABT,  G.  J.,  (charging  jury.)  These  cases  being  i 
like  nature,  and  relating  to  the  same  qnestions,  have  bee 
the  order  of  the  conrt  consolidated  for  the  purpose  of  the  i 
and  are  now  to  be  submitted  to  yon  for  your  verdict  npoi 
facts  and  in  accordance  with  the  law  as  given  to  you  b] 
court.  The  plaintiff  in  an  action  of  this  character  is,  it 
absence  of  any  admission  by  defendant,  bound  to  establia 
a  preponderance  of  evidence— i^r<t,  the  execution  of  the 
tract  or  policy  of  insurance  siied  on;  second,  the  destruc 
total  or  partial,  of  the  property  insured ;  third,  the  amou: 
the  loss,  or,  in  other  words,  the  value  of  the  insured  pro] 
destroyed ;  fourth,  that  such  notice  and  preliminary  pro< 
loss  as  the  policy  requires  has  been  given. 

In  these  cases  the  defendants  by  their  answers  have 
mitted  the  execution  of  the  contract  or  policy  sued  on,  as 
as  the  destruction  by  fire,  as  alleged  by  plaintiff,  of  the  { 
erty  insured.  They  have  also  admitted  that  notice  and  { 
of  loss  were  duly  given  in  all  the  oases  sued  on,  to  which 
attention  will  be  called  hereafter.  The  defendants  say 
the  property  destroyed  (a  stock  of  clothing)  was  not  of 
actual  cash  value  stated  by  plaintiffs  in  their  petitions, 
this  presents  the  first  issue  of  facts  for  you  to  determine, 
are  to  consider  and  decide,  in  the  light  of  all  the  evide 
what  was  the  fair  and  reasonable  cash  value  of  the  proj 
in  the  city  of  St.  Louis  on  the  fourth  of  April,  1879,  whei 
fire  occurred.  In  determining  this  question  you  will  com 
the  character  and  quality  of  the  goods,  their  cost,  their 
dition,  the  state  of  the  market,  any  decline  or  advanc 
value  after  purchase  and  before  the  fire,  the  invoices  p 
ously  made  and  the  proof  of  subsequent  purchases,*  as  we 
all  the  facts  and  circumstances  developed  in  the  evidence 
bearing  upon  the  subject,  and  from  all  the  evidence  yoti 
ascertain  and  by  your  verdict  decide  what  was  the  actual 
value  of  the  goods  in  the  store  of  the  plaintiff  at  the  tit 
the  fire  and  destroyed  thereby.  By  the  term  "actual 
value"  I  mean  the  sum  of  money  the  goods  would 
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tgbt  if  Bold  in  the  city  of  St.  Louis,  on  the  fourth  day  of 
11, 1879,  for  caah,  at  the  market  price.  Having  thus  ascer* 
ed  and  fixed  the  value  of  the  property  destroyed,  your  ver- 
irill  be  for  the  plaintiffs  in  the  sum  so  fixed,  unless  yon 
for  defendants  on  one  or  more  of  the  issues  presented  by 
answers,  to  which  your  attention  will  now  be  called, 
he  defendants,  in  their  several  answers,  allege  that  the 
stiffs  made,  under  oath,  a  false  and  fraudulent  claim, 
esenting  their  loss  to  have  been  $78,219.82,  while  in  truth 
fact  their  loss  was  only  $48,000,  as  plaintiffs  well  knew, 
that  this  false  statement  was  made  with  intent  to  induce 
adants  to  believe  that  the  value  of  the  stock  was  larger 
I  it  was  in  fact,  and  was  therefore  a  violation  of  one  of 
eonditions  of  the  policy.  It  is  for  you  to  determine 
bher  this  defence  is  established  by  the  preponderance  of 
mdence.  In  order  to  find  for  defendants  upon  this  issue 
must  believe  from  the  evidence  that  the  statements  made 
)r  oath  by  plaintiffs,  in  their  preliminary  proofs,  as  to  the 
e  of  their  stock  and  the  amount  of  their  loss,  were  in  some 
srial  point  false,  and  also  that  they  were  fraudulent ;  thatis 
by,  intentionally  false,  or  made  with  the  purpose  of  deceiv- 
mi.  defrauding.  A  claim  honestly  made  will  not  render  the 
ly  void,  even  though  such  claim  be  erroneous  by  reason  of 
3  degree  of  exaggeraHon  or  overestimate ;  but  if  the  insured 
e,  with  reference  to  the  quality  or  value  of  the  goods  in* 
d,  a  claim  which  he  knew  to  be  false  and  unjust,  then  ha 
lot  recover  anything. 

I  the  event  that  you  should  find  the  loss  to  be  less  than  that 
3d  by  the  insured  in  their  preliminary  proof,  that  mere  fact 
Id  not  be  sufficient  to  sustain  the  defence,  though  if  the 
repanoy  between  the  true  value,  and  that  stated  by  the  in- 
d  in  their  preliminary  proofs,  is  large,  this  would  be  evi- 
le  bearing  upon  the  issue  of  fraud,  to  be  considered  by  the 
for  what  it  is  worth.  In  other  words,  you  will  perceive 
the  defendants,  in  order  to  succeed  upon  this  issue,  must 
ify  you  from  the  evidence — Firtt,  that  there  was  a  false 
;ment  in  the  preliminary  proof  as  to  the  value  of  the  goods 
royed;.  and,  second,  that  such  false  statement  was  made 
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itith  knowledge  that  it  was  false,  and  vith  the  intent  to  d( 
fraud  the  defendants  by  deceiving  them  as  to  the  vaLde  ( 
the  goods.  The  valae  of  a  large  stock  of  clothing,  at  a  pa 
ticular  date,  is  of  coarse  to  some  extent  a  matter  of  opinio 
and  of  estimate,  and  it  is  not  to  be  expected  that  differei 
persons  wonld  fix  it  at  exactly  the  same  amount.  Differei 
persons  might  honestly  differ  as  to  That  vonld  be  a  trae  va 
nation.  The  question  for  you  to  determine  in  deciding  th 
issue,  therefore,  is  not  whether  the  value  fixed  by  plaintiff  w( 
the  true  value  of  the  goods,  but  whether  it  was  an  intentioi 
ally  false  estimate  and  claim.  Upon  this  question,  which 
one  purely  of  fact,  you  are  the  sole  and'Cxolusive  judges. 

If  you  find  that  there  was  no  exaggeration  of  the  amount  < 
the  loss,  you  will,  of  course,  have  no  occasion  to  consider  tl 
other  question ;, but  if  you  find  that  there  was  an  exaggerate 
claim,  then  yon  will  inquire  as  to  the  intent. 

In  case  No.  1,489,  against  the  Glens  Fall  Insurance  Coo 
pauy,  there  is  an  allegation  in  the  answer  that  the  preliminai 
proof  was  not  made  in  time ;  but  the  court  instructs  you  thi 
that  this  defence  was  waived  if  the  defendant,  or  its  agent,  he 
possession  of  the  books  of  the  plaintiff,  from  which  the  lo 
was  to  be  ascertained,  and  if  by  reason  of  such  possession 
said  books  the  plaintiffs  were  deprived  of  the  opportunity 
make  proof  in  time.     It  was  also  waived  if  the  agent  of  tl 
defendant  agreed '  when  he  took  possession  of  the  books 
waive  the  issue.     As  the  defendants  have  introduced  no  te 
timony  to  contradict  plaintiff's  proof  upon  this  point,  whi( 
was  full  and  explicit,  you  will  of  course  find  this  issue  for  tl 
plaintiffs. 

This  leaves  for  your  consideration  the  further  defence  that  i 
loss  "was  caused,  occasioned,  and  brought  about  fraudulent 
by  the  direct  agency,  procurement,  contrivance,  and  directi< 
of  the  plaintiffs."  This  is  equivalent  to  an  allegation  that  t 
plaintiffs  are  responsible  for  the  fire  which  resulted  in  the  c 
struotion  of  their  property.  This  is,  of  course,  a  perf( 
defence,  if  proved ;  but  before  you  can  find  for  the  defendai 
upon  this  issue  you  must  be  satisfied  from  the  evidence  tl 
the  charge  is  true.    The  fact  of  arson  may  be  established 
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eirenmstances,  bnt  ihej  must  be  such  as  to  establish  the  main 
&ct  irith  reasonable  certainty.  A  mere  suspicion  is  not., 
enongb.  The  jury  most  be  satisfied  that.tbe  fact  is  estab- 
lished by  a  clear  preponderance  of  the  evidence  adduced  be- 
fore them. 

In  a  case  -vrhere  the  evidence  is  evMily  .balanced,  or  the 
jniy  is  in  doubt  as  to  what  the  truth  is  on  that  point,  there  is 
not  a  preponderance  of  evidence.  The  defendants  are  not 
bound  in  a  case  like  the  present,  as  they  would  be  in  a  crim- 
inal prosecution  for  arson,  to  prove  the  fact  beyond  all  reason- 
able doubt,  but  they  are  required  to  produce  proof  sufficient 
to  clearly  satisfy  the  jury  that  the  charge  is  true.' 

The  jury  will,  if  they  find  for  plaintiflPs,  find  and  state  in 
their  verdict  the  value  of  the  entire  stoclk  deatroyed,  with  in- 
terest, as  hereinafter  stated,  and  damages,  if  any  are  allowed. 
The  court  will,  if  you  so  find,  afterwards  determine  the  amount 
of  the  recovery  in  each  case  and  render  judgment  accordingly; 
the  parties,  by  their  counsel,  having  consented  to  this  form. 

The  plaintiffs  claim  that  they  are  entitled  to  damages,  in 
addition  ip  the  value  of  their  property  destroyed,  on  account 
of  vexatious  delay  caused  by  the  conduct  of  the  defendants. 
To  establish  this  claim  the  plaintiff  must  show  that  the  de- 
fendants had  not  reasonable  ground  for  contesting  either  the 
validity  or  the  amount  of  the  claim.  If  you  find  fifbm  the 
evidence  that  there  was  vexatious  delay,  within  this  definition, 
you  may  add  to  the  value  of  the  property  destroyed  not  ex- 
ceeding 10  per  centum  of  the  amount  of  such  loss,  and  include 
such  addition  in  your  verdict.  The  burden  is  upon  the  plain- 
tiflPs to  prove  the  fact  of  vexatious  delay  by  a  preponderance 
of  testimony. 

If  the  jury  finds  for  the  pLaintifis,  then  it  will  add  to  the 
amount  of  loss  found  interest  at  6  per  cent,  per  annum  from 
the  fourteenth  day  of  March,  1879,  when  the  demand  is  shown 
by  the  unccmtradicted  testimony  to  have  been  made. 
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0<n>EHBBtmo  &  Laeb  '  Chauflain  Bailboad  Co.  v.  Bobtob 
Lowell  Bailboad  Cobpobation. 

(CiretUt  Court,  D.  MauaehtueU*.    September  30, 1880.) 
Conthact— CoNSTKncTioiT. 

In  Eqtiity.     Demurrer. 

Sidney  Bartlett  and  F.  W.  Palfrey,  for  complainani 

J.  O.  Abbott,  for  defendant. 

Lowell,  C.  3.  This  bill  is  brought  for  an  account,  a 
for  payment  of  such  proportion  of  the  money  lent  by  i 
Ogdensborg  &  Lake  Ghamplaiu  Bailroad  Company,  the  cc 
plainant,  under  an  agreement  set  out  in  the  bill,  as  is  c 
from  the  Boston  &  Lowell  Bailroad  Corporation,  the  < 
fendant. 

The  agreement  is  between  the  Northern  Transportat: 
Company  of  Ohio,  of  the  first  part,  and  Smith  and  Sta 
who  are  to  act  as  tiTistees,  of  the  second  part;  the  Yermi 
Central,  Vermont  &  Canada,  Northern,  (of  New  Hampshii 
and  Boston  &  Lowell  Bailroad  Companies,  of  the  third  pa 
and  the  complainant  of  the  fourth  part.  It  is  to  be  in  fo 
for  19  years  from  March  1,  1871.  — • — 

The  ^agreement  recites  that  the  several  companies  o 
most  of  the  line  of  railroad  between  Ogdensburg  and  Bost* 
that  it  is  very  important  for  them  to  have  a  regular  line 
steamers  from  western  cities  and  towns  to  Ogdensburg ;  tl 
the  party  of  the  first  part  was  incorporated  to  furnish  sue! 
line,  bat  is  embarrassed,  and  may  be  xmable  to  carry  oat 
purpose ;  that,  for  securing  this  end,  it  is  for  the  interesi 
the  several  parties  of  the  third  and  fourth  parts  to  lend  to 
parties  of  the  second  part  a  portion  of  the  gross  receipts  fi 
passengers  and  freight  brought  by  saoh  steamers.  It 
pears,  afterwards,  that  this  object  was  expected  to  be  attai: 
by  investing  the  sums  so  paid  and  advanced,  in  the  de' 
'stock,  and  bonds  of  the  party  of  the  first  part. 

The  agreement  provides  that  the  parties  of  the  first  i 
':rill  keep  and  run  its  steamers  for  19  years  to  the  satisfacl 
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lie  parties  of  the  Beoond  part.  That  the  parties  of  the 
d  part  will,  during  said  term,  semi-annually  reserve  out 
Lhe  gross  receipts  for  transportation  from  said  line  of 
^mers  the  sum  of  f  150,000,  and  pay  it  to  the  parties  of 
second  part;  that  the  party  of  the  fourth  part  (the  oom- 
nant)  will,  if  requested,  advance  (600,000  for  the  same 
poses,  and  to  be  pro  tanto  in  lien  of  the  said  semi-annual 
ments ;  that,  if  this  is  done,  the  parties  of  the  third  part 

pay  interest,  semi-ammally,  at  the  rate  of  8  per  eent., 
he  complainant,  and  will  pay  into  the  hands  of  the  presi- 
ts  and  treasurers,  for  the  time  being,  of  the  plaintiff  and 
mdant  companies,  such  sums  as  shall,  when  invested  as  a 
ing  fund,  in  the  judgment  of  said  presidents  and  treas- 
rs,  pay  all  excess  of  the  complainant's  advances  above 
0,000,  within  two  years  from  the  date  of  the  agreement, 

the  remainder  at  the  end  of  19  years;  and,  also,  such 
LB  as  will,  in  the  judgment  of  said  presidents  and  treas- 
rs,  buy  the  existing  mortgage  bonds  of  the  transportation 
ipany,'  within  10  years  from  said  date.  The  said  pay- 
its  to  the  complainant,  and  to  the  trustees  of  the  sinking 
1,  are  to  be  in  place  of  advances  to  the  same  amount  as 
ire  provided,  and  are  to  be  ultimately  repaid  out  of  the 
irities  purchased  by  the  parties  of  the  second  part.  The 
L  article  concludes  thus :  "In  no  case  shall  payments  to  a 
:ing  fund  be  less  than  amounts  which,  invested  at  6  per 
;.  per  annum,  will  produce  the  stun  to  be  paid  out  of  such 
:ing  fund." 

lie  agreement  provides  carefully,  in  article  7,  how  the 
;.ies  of  the  second  part  shall  carry  out  their  trust.    They 

to  procure,  if  possible,  an  extension  of  the  time  of  pay- 
it  of  the  mortgage  bonds  of  the  party  of  the  first  part ; 
r  may,  if  necessary  to  secure  the  running  of  the  steamers, 

the  debts  of  that  company,  whether  secured  by  mortgage 
lot,  and  shall  immediately  transfer  them  to  the  trustees  of 
sinking  fund,  to  be  held  in  trust  to  pay,  first,  the  sums 
anced  by  the  complainant,  and  next  the  sums  paid,  ad- 
ced,  or  lent  by  the  parties  of  the  third  part,  so  long  as 
semi-annual  payments  of  interest  are  made  to  the  com- 
.4,no.l — 5 
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plainant,  and  of  sums  for  the  sinldDg  fund  to  the  truste 
thereof;  but,  if  default  is  made  in  these  payments,  ti 
trustees  of  the  sinking  fund  shall,  if  requested  in  trziting  1 
the  complainant,  proceed  to  collect  siid  debts,  (that  is,  tl 
debts  of  the  transportation  company,)  and,  out  of  the  sun 
collected,  pay  the  semi-annual  interest,  and  hold  the  balanc 
if  any,  as  part  of  the  sinking  fund;  "and  that  all  of  ea 
sinking  fund  shall  finally,  at  the  end  of  said  term,  be  appli< 
to  pay  all  adyances  of  the  party  of  the  fourth  part;,  and, 
any  balance  shall  remain,  the  same  shall  be  divided  amoi 
the  parties  of  the  third  part,  in  such  proportion  as  they  sha 
be  entitled  to;  and,  if  said  sinking  fund  shall  prove  insuf 
ciMit,  the  parties  of  the  third  part  shall  make  ap  the  d 
ficiency  out  of  the  gross  receipts  from  said  business,  broug^ 
by  steamers,  as  aforesaid." 

The  bill  alleges  that  when  the  agreement  was  made  tl 
complainant's  road,  equipments,  and  appurtenances  had  bee 
leased  and  demised  to  the  Vermont  &  Canada  and  Vermoi 
Central  Railroads  for  20  years,  from  March  1,  1870;  thi 
the  complainant  paid  $600,000  to  the  patties  of  the  secoi 
part,  in  accordance  with  the  agreement ;  that  the  presiden 
and  treasurers  of  the  plaintiff  and  defendant  oorporatioi 
did  fix  and  determine  the  amount  to  be  paid  semi-armually 
the  sinking  fund;  that  the  parties  of  the  third  part  di 
severally,  thereafter  pay  the  amount  so  fixed,  in  proporti< 
to  their  respective  shares  of  the  gross  earnings,  until  Septei 
ber  1,  1874,  and  have  made  no  payments  since  that  tixc 
and  that  there  remains  due  the  complainant  $392,000 ;  tfa 
in  January,  1875,  proceedings  were  taken,  by  persons  r 
parties  to  the  agreement,  against  the  Northern  Transpori 
tion  Company,  and  in  February,  1876,  their  steam-boata  a 
other  property  were  all  sold  by  order  of  court,  and  were 
longer  continued  in  said  service  of  transportation;  that  i 
defendant  company  is  bound  to  pay  to  the  complainant  bx. 
proportion  of  the  sum  remaining  due  them  for  advances 
aforesaid,  as  the  amount  of  gross  earnings  of  the  defezidt 
from  the  said  business  bears  to  the  total  gross  earnings  of 
parties  of  the  third  part.    The  bill  alleges  that  this  share 
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;  less  than  one-fourtb,  and  asks  for  ab  aeconnt  by  wUch 
I  precise  proportion  may  be  ascertained,  and  for  payment 
the  amount  found  to  be  due,  and  other  relief.  The  case 
s  argued  upon  the  bill  and  the  defendant's  demurrer, 
e  theory  of  the  bill  is  that  the  companies  composing  the 
•ty  of  the  third  part  are  absolutely  bound  to  pay  the  com- 
inant  the  sums  advanced.     The  demurrer  assumes  that 

payments  are  to  be  made  only  out  of  gross  receipts  from 
i  Ogdensburg  business. 

[Ipon  the  most  careful  reading  of  the  contract,  we  are  of 
nion  that  the  parties  of  the  third  part  have  not  bound 
mselves  to  pay  this  advance  at  all  events.  It  may  be  diffi- 
t  to  see  why  the  complainant  should  have  made  such  a 
itract ;  but  we  must  take  it  as  it  is.    It  seems  to  us  that 

parties  of  the  third  part  were  willing  to  rely  upon  the 
urity  which  would  be  furnished  by  buying  up  the  bonds, 
ek,  and  debts  of  the  transportation  company,  and  that  the 
aplainant  trusted  to  that  and  the  pledge  of  the  gross  eam- 
;s  of  the  business.  The  agreement  for  securing  the  com- 
inant  seems  to  us  to  be  summed  up  in  the  concluding  part 
article  7,  that  "if  said  sinking  fund  shall  prove  insufficient, 
I  parties  of  the  third  part  shall  make  up  the  deficiency  out 
gross  receipts  from  said  business,  brought  by  steamers  as 
resaid." 

Jpon  this  construction  of  the  contract  it  becomes  necessary 
i  the  bill  should  allege  that  there  were  gross  receipts  up  to 

time  when  the  business  was  stopped,  beyond  what  was 
d  to  the  sinking  fund  Besides  this,  the  bill  should  either 
ke  the  trustees.  Smith  and  Stark,  and  the  trustees  of  the 
king  fund,  parties,  or  allege  (what  we  suppose  is  the  truth) 
,t  they  have  nothing  of  value  in  their  hands  applicable  to 

payment  of  the  complainant's  advances. 
i  the  other  railroad  companies,  who,  with  the  defendant, 

parties  of  the  third  part,  were  citizens  of  this  district,  or 
nd  therein,  it  would  be  proper  that  they  should  be  parties, 
order  that  the  total  account  of  gross  receipts  should  be 
en  in  one  suit.  If  they  are  not  within  the  jurisdiction  the 
I;  will  not  be  defeated,  because  the  undertaking  of  each 
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party  of  the  third  part  is  several;  the  clause  at  the  en< 
article  7  means  that  each  company  shall  make  up  its  pai 
the  deficiency  to  the  extent  of  its  share  of  the  gross  recci] 
and  therefore  it  is  a  matter  of  convenience,  and  not  of  ne 
sity,  that  all  these  parties  should  he  joined. 

On  demurrer  it  does  not  appear  that  the  corporations,  wl 
homes  are  out  of  this  state,  could  have  been  found  withii 

The  suit  is  not  premature,  because  the  contract  has  1 
abandoned  through  necessity,  and  the  plaintiff  is  not  bo 
to  wait  for  the  defendant  to  resume  payments  to  a  sinl 
fund  which  no  longer  exists,  and  which  the  defendant  dei 
that  it  is  bound  to  make. 

We  are  of  opinion  that  the  whole  gross  receipts  from 
business  mentioned  in  the  contract,  which  accrued  to 
defendant  during  the  time  that  the  steamboats  continuec 
run,  are  pledged  to  the  complainant;  but  that  no  paym 
can  be  demanded  of  the  defendant  beyond  the  amouni 
these  receipts,  and  that  the  bill  must  be  amended  before 
acccount  of  these  receipts  can  be  ordered. 

Demurrer  sustained. 


In  re  Wells,  Bankrupt. 

{Dittriet  Court,  W.  D.  Penntylvania.    October  15, 1880.) 

L  W-.a  glass  manufacturer,  filed  a  petition  in  bankruptcy,  but  be 
adjudication  made  a  composition  agreeing  to  pay  SO  per  centum  o 
debtB  in  instalments,  evidenced  by  his  promissory  notes,  the 
payable  in  six  months.  He  resumed  his  business,  and  employed  '. 
an  operative.  Failing  to  pay  the  first  instalment  of  his  compos 
it  was  set  aside,  and  he  was  adjudged  a  bankrupt.  Wtiile  the  < 
position  was  in  force  he  sold  glass,  which  was  in  stock  when  lie 
bis  petition,  and  manufactured  other  glass,  part  of  which  was  on 
when  the  composition  was  set  aside,  and  was  taken  posscssioa  o: 
converted  into  money  by  the  assignee.    Sdd,  that  outof  theass< 

I  the  assignee's  hands  P.  was  entitled  to  be  paid  liis  wages,  ^1 

I  earned  while  the  composition  was  in  force. 

i: 

In  Bankruptcy.    Sur  claim  of  Thomas  Tomexoy, 
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John  M.  Kmneiy,  for-assignee. 

Thomas  C.  Lagear,  for  Pomero j. 

AcHssoN,  D.  J.  Thomas  Fomeroy  olaims  to  be  paid  in  fall, 
out  of  the  estate  of  the  bankrupt,  f  19.95,  being  a  balance 
due  him  for  wages  of  labor.  There  are  a  number  of  claims 
in  all  respects  similar;  and,  as  the  determination  of  one  will 
practically  dispose  of  all,  the  case  deserves  careful  oonsidera- 
tion.    The  facts  are  as  follows : 

George  W.  Wells  filed  a  petition  for  his  adjudication  as  a 
bankrapt  on  Febraary  22,  1878,  bat,  before  anything  farther 
was  done  in  the  case,  submitted  to  his  creditors  a  proposition 
for  a  composition,  viz. :  to  pay  them  50  per  cent,  of  their 
claims  in  instalments,  to  be  evidenced  by  his  promissory 
notes,  the  first  payable  in  six  months  after  the  recording  of 
the  resolution  accepting  the  proposition.  The  creditors,  at  a 
meeting  held  April  8,  1878,  accepted  the  proposition,  and 
the  composition  was  confirmed  by  the  court  on  August  3, 1878. 
Wells  was  a  glass-manufacturer,  his  assets  consisting  princi- 
pally  of  his  glass-works  and  stock  in  trade.  After  his  com- 
position was  confirmed,  he  resumed  his  business  as  a  glass 
manufacturer,  and  employed  Thomas  Fomeroy  as  an  opera- 
tive. Wells  made  default  in  paying  the  first  instalment  of 
his  composition;  and  thereupon,  on  the  petition  of  himself 
and  the  larger  part  of  his  creditors,  the  court  set  aside  the 
composition,  and  the  proceedings  in  bankruptcy  were  re- 
sumed by  an  order  in  the  terms  following,  to- wit :  "  Compo- 
sition set  aside  and  bankruptcy  resumed,  saving  all  rights 
attached  meantime." 

During  the  time  the  composition  was  in  force  Wells  sold 
glass  which  he  had  in  stock  when  his  original  petition  was 
filed,  and  manufactured  other  glass,  some  of  which  was  on 
hand  when  the  composition  was  set  aside ;  but  at  that  time 
the  stock  on  hand  was  less  in  quantity  than  when  the  original 
petition  was  filed.  The  wages  of  Thomas  Fomeroy,  in  ques- 
tion, were  earned  at  the  glass-works  while  the  composition 
vas  in  force.  Wells  was  adjudged  a  bankrupt  on  August  22, 
1879.  His  assignee  took  possession  of,  and  converted  into 
money,  the  bankrupt's  stock  of  glass,  etc.,  on  hand  when  the 
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composition  was  set  aside.  Oat  of  the  prooeede  of  the  aioek 
Thomas  Pomeroy  claims  to  be  paid  his  wages.  To  the  regis, 
ter's  report  against  the  allowance  of  the  claim,  Pomeroy  has 
.  filed  exceptions.  The  register  makes  a  very  stroi^,  and  per- 
haps unanswerable,  argvun^nt  to  show  that  as  the  claim  did 
not  exist  at  the  time  the  petition  in  bankruptcy  was  filed,  it 
is  not  provable  as  an  ordinary  debt  against  the  estate  of  the 
bankrupt.  But  if  this  be  so,  there  is  only  the  stronger  reason 
for  grving  the  claim  a  preference ;  otherwise  a  most  meritori- 
ous claimant  will  reoeiTe  nothing  out  of  the  bankrupt's  estate. 
The  register  concedes  the  hardship  of  rejecting  the  claim  tn 
toto,  but  he  was  unable  to  see  any  way  for  the  relief  of  the 
claimant,  especially  in  view  of  the  decision  in  In  re  Bright- 
man,  18  B.  B.  566.  But  that  case,  I  think,  is  readily  dis- 
tinguishable from  the  present  one.  There  the  claim  was  for 
the  price  of  goods  sold  to  the  bankrupts  while  they  were  doing 
business  during  the  continuance  of  a  composition  which  was 
afterwards  set  aside.  These  new  goods  had  been  disposed  of 
by  the  bankrupts,  and  there  was  nothing  to  show  for  tfaem. 
The  vendors,  nevertheless,  claimed  to  be  paid  oiU  of  the  bank' 
rwpts'  original  assets,  in  full  and  in  prefearence  to  the  old 
creditors.  The  point  actually  decided  was  that  they  were  not 
entitled  to  such  preference.  Judge  Lowell,  in  remarking  upon 
the  absence  of  the  elements  to  constitute  an  estoppd  against 
the  old  creditors,  said :  "None  of  the  assets  were  acquired  m  the 
new  trade."  ■ 

But  here  the  labor  of  the  claimant  has  gone  into  the  assets 
of  the  bankrupt,  and  this  with  the  implied  consent  of  the 
general  creditors.  Shall  they,  then,  keep  the  fruits  of  his 
labor  without  rendering  any  equivalent  therefor  ?  The  cred- 
itors voluntarily  left  the  assets  in  Wells'  hands,  and  it  must 
be  presumed  that  they  intended  that  he  should  operate  his 
glass-works.  Perhaps  it  would  be  going  too  far  to  say  that 
they  held  him  out  as  capable  of  contracting  debts  generally; 
but,  to  the  extent  of  the  wages  of  labor  necessary  to  carry  on 
bis  business,  I  think  the  creditors  mast  be  held  to  have  given 
him  a  license  to  contract  debts  and  charge  the  asseta  with  the 
payment  of  such  wages. 
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These  wages  are  somewhat  analogous  to  claims  for  expend- 
itores  incarred  in  preserving  or  taking  care  of  the  bankrupt's 
property  before  it  comes  into  the  hands  of  the  assignee ;  and 
such  expenditures  will  be  allowed  by  the  bankrupt  court  in 
the  exercise  of  its  equitable  jurisdiction.  In  re  Orant,  2  Story, 
312;  In  re  Fortune,  2  B.  E.  662. 

The  saving  clause  to  the  order  (which  was  made  by  the  late 
Judge  Ketcham)  setting  aside  the  composition,  has,  I  think, 
some  significance:  "Composition  set  aside  and  bankruptcy 
resumed,  taving  all  rights  attached  meantime."  Now,  I  am  not 
aware  that  it  has  been  claimed  that  any  "rights  attached"  to 
the  bankrupt's  assets  while  the  composition  was  in  force  other 
than  these  labor  claims;  and,  it  seems  to  me,  it  is  not 
a  strained  construction  of  this  clause  to  hold  that  the  deserv- 
ing claims  of  Thomas  Pomeroy  and  his  fellow  workmen  are 
within  its  scope  and  intent. 

The  wages  of  labor  are  regarded  by  the  law  with  especial 
&ivor.  Hence,  in  the  distribution,  of  the  estate  of  a  bank- 
rapt  a  partial  preference  is  given  to  such  debts  by  section 
5101  of  the  United  States  Revised  Statutes.  The  labor  claim 
in  question  here  in'  amount  falls  within  the  limit  of  the  statu- 
tory preference ;  and,  if  not  otherwise  covered  by  the  letter 
of  the  law,  is  within  its  spirit.  But  it  is  said  that  when  the 
composition  was  set  aside  there  remained  of  the  assets  less 
in  quantity  than  when  the  original  petition  was  £led.  Thi3 
claimant,  however,  is  not  responsible  for  that  result.  If 
Wells  disposed  of  assets  and  failed  to  make  due  applica- 
tion of  the  proceeds,  surely  the  claimant  is  not  to  blame. 
That  was  a  risk  the  creditors  voluntarily  assumed  when  they 
left  Wells  in  possession  of  the  property. 

And  now,  to-wit,  October  16,  1880,  the  exceptions  to  the 
register's  report  are  sustained,  and  it  is  ordered  that  the  as- 
signee pay  in  full  the  claim  of  Thomas  Pomeroy  for  his  afore- 
said wages. 
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Lesoh,  Assignee,  etc.,  v.  Eat. 
ICHreait  Cowrt,  D.  Eentuekg.    ,  1680.) 

L  CoBTB— Clbbk'b  Comnssioiro. — The  commission  of  1  per  centom 
allowed  to  the  clerk  for  receiving,  keeping,  and  paying  out  moneys, 
in  pursuance  of  any  statute  or  order  of  court,  by  Rev.  St.  ^  828,  can- 
not be  claimed  unless  the  money  passes  through  his  hands  either 
actually  or  constructively. 

a.  BiJtKRUFTOT — COBTS— CLBBK'S  OOMHIBSIOim— CABB  DT  JlTDOMETr.— 

Where  an  assignee  in  bankruptcy  sold  real  estate  coming  into  his 
hands,  and  subsequently  filed  a  bill  in  equity  in  the  circuit  court  to 
settle  conflicting  claims  to  the  property,  there  is  no  statute  requiring 
him  to  pay  the  proceeds  of  sale  into  the  registry  of  the  court;  and  u 
there  was  no  order  of  court  requiring  him  in  this  case  to  do  so,  the 
clerk  cannot  charge  commissions  onthe  fond. 

In  Equity.    Matter  of  the  clerk's  costs. 

I.  R.  Puryear,  for  himself. 

I.  W.  BloomJUld  and  Henry  Bwmett,  iot  plaintifF. 

Hammond,  D.  J.,  {titling  by  designation.)  This  was  a  bill  in 
eqnity  to  settle  a  controversy  between  the  creditors  of  differ- 
ent firms,  to  which  the  bankrupts  belonged,  as  to  the  distri- 
tion  of  the  assets.  It  is  in  the  nature  of  a  bill  of  interpleader 
by  the  assignee,  though,  perhaps,  not  technically  such,  to  settle 
questions  of  title  to  certain  property  in  his  possession,  claimed 
as  assets  by  him,  which  claim  was  disputed  by  creditors  de- 
manding the  property  as  assets  of  a  firm  not  bankrupt.  By 
the  decree  it  was  adjudged  that  the  property  belonged  to  the 
bankrupt  firm,  and  should  be  distributed  equally  among  all 
the  creditors  of  that  firm.  The  assignee  had,  as  the  proceeds 
of  the  sale  made  by  him,  the  sum  of  $9,000,  and  the  derk 
insists  that  it  was  constructively  in  the  registry  of  the  court; 
that  be  is  entitled  to  the  commission  of  1  per  centum  allowed 
him  by  section  828  of  the  Bevised  Statutes,  and  he  has  bo 
taxed  it  in  his  fee  bill. 

The  assignee  excepts  to  this  on  the  ground  that  the  money 
belonged  to  him  as  assignee,  and  was  never  in  the  registry  as 
a  fact,  nor  could  it  properly  belong  there.  Undoubtedly,  in  a 
proceeding  like  this,  whether  one  of  the  parties  be  an  assignee 
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io  banlraptoy  or  not,  or  whether  he  claims  the  property  in 
dispute  in  that  capacity  or  not,  it  is  competent  for  the  court 
to  order  the  money  to  be  paid  into  the  registry,  or  to  appoint 
a  receiver  of  it  as  in  other  equity  cases.  Bnt  neither  the  final 
decree  nor  any  interlocutory  order  has  made  each  disposition 
of  the  money.  It  is  insisted  by  the  clerk,  however,  that  it  is 
oonstractively  in  court  because  the  assignee  is  distributing  it 
under  the  orders  of  the  court,  or  holds  it  as  if  paid  to  him  by 
the  court  here,  and  therefore  it  should  be  considered  as  hav- 
ing been  paid  by  him  into  the  registry  and  returned  to  him 
through  it.  The  final  decree  shows  that  this  is  a  misappre- 
hension of  it.  After  adjudging  the  property,  which  was  a  ware- 
house, to  the  assignee,  it  goes  on  to  say,  "to  be  held  and  dis- 
tribntsd  as  such,  [assets  of  Sebree  &  Hobson,  the  bankrupts,] 
in  bankruptcy,  in  and  by  the  dietrict  cowrt  of  the  United  States, 
*  *  *  in  the  matter  of  Sebree  &  Hobson,  bankrupts, 
through  the  register  before  whom  said  case  is  pending  in 
bankruptcy." 

It  is  therefore  being  distributed  in  the  district  court,  and 
not  this  court.  But,  aside  from  this,  the  bankrupt  law  pro- 
vides that  the  assignee  shall  deposit  the  money  in  his  oum 
name  at  assignee  in  some  bank,  and  does  not  contemplate 
that  he  shall  pay  it  into  the  registry.  Bevised  Statutes,  6069. 
It  can  never  go  there,  except  by  some  order  of  court  making 
that  disposition  of  it,  as  in  ordinary  cases  of  litigation,  for 
satisfactory  reasons  appearing  in  the  suit  in  which  the  order 
is  made.  In  the  case  of  Ex  parte  Pretcott,  cited  by  the  clerk, 
there  was  an  order  that  the  marshal  deposit  the  money  in 
bank,  subject  to  the  order  of  the  court,  and  though  it  was  not 
in  the  registry,  but  in  the  name  of  the  marshal  in  a  bank, 
Mr.  Justice  Story  held  that  it  was,  in  legal  intendment,  de- 
posited in  court,  and  allowed  the  clerk  his  fees.  2  Gall.  145  ; 
1  Bright,  Dig.  274,  and  note.  And  so,  in  The  Avery,  2  Gall. 
308,  the  same  learned  judge  held  that  where  it  was  the  duty 
of  the  marshal  to  pay  a  fund  into  court,  upon  a  uAependenie 
lite,  the  clerk  was  entitled  to  his  oommissions,  although  if  the 
sale  had  been  made  on  final  decree  the  marshal  could  him- 
self distribute  it.     The  case  Ex  parte  PliU,  2  Wall.  Jr.  458, 
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deciiles  that  the  clerk  ia  not  entitled  to  oommissions  "U 
receiving,  keeping,  and  paying  out  money,"  onlese  the  mone 
has  actually  passed  through  his  hands,  or  into  the  custody  < 
the  court,  or  has  been  agreed  to  be  so  considered. 

In  re  Ooodrich,  4  Dill.  280,  it  was  held  that  the  statui 
implies  that  the  money  shall  be  actually  received,  kept,  an 
paid  out  by  the  clerk,  and  that,  generally  at  least,  oven  whei 
a  fund  is  ordered  to  be  paid  through  the  clerk,  the  parti< 
may  disregard  the  order  and  pay  directly,  and  deprive  tl 
clerk  of  his  commissions.  And  see  Upton  v.  Tribleeock, 
Dill.  233,  note.  I  doubt  if  I  should  go  so  far  as  was  dor 
in  Goodrich's  Case,  if  it  appeared  that  there  was  a  combini 
tion  between  the  parties  to  make  the  payments  so  as  to  defei 
the  clerk's  commissions.  However,  this  case  clearly  fal 
within  the  rule  that  the  clerk  is  not  entitled  to  commissioi 
unless  the  money  passes  through  his  hands,  either  actual 
or  constructively.  It  was  not  the  duty  of  the  assignee,  undi 
any  statute  or  other  law,  to  pay  the  fund  he  held  into  th 
court,  nor  was  he  even  ordered  to  do  so.  The  item  of  $9 
charged  by  the  clerk,  must  be,  therefore,  disallowed. 


Holly  v.  Vehoennes  Machihh  Co. 
(Circuit  Court,  D.  Vermomt.    October  S,  1880.) 

1.  Bs-iastrB  No.  5,132— First  Claim. — The  first  claim  of  re-issued  \ 

ters  patent  No.  5,132,  dated  November  6,  1872,  for  a  new  system 
water-works  for  supplying  cities  and  towns  with  water,  hM  va] 
HoV.y  v.  U-Kum.  CUy,  14  O.  G.  6. 

2.  Patebt  No.  94,747,  dated  September  14, 1869,  for  a  new  safety  va 

for  street  water  pipes,  hdd  valid. 

3.  Qlaims— Construction— Specification. — The  specification  of  a  pat 

may  be  referred  to  for  the  purpose  of  ascertaining  the  meaning  of 
claims. 

Bate*  y.  Coe,  15  O.  G.  337. 

Brook*  V.  FiiU  15  How.  215. 

4.  Hachikes — SUBSTANTIA!.  Identitt.— Machines  are  substantially 

same,  in  the  sense  of  the  law  of  patents,  when  they  perform  the  si 
function  in  substantially  the  same  way  to  accomplish  the  same  res 
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JO — Sauk — Toiai. — ^In  such  case  form  should  not  be  regarded  ezcopit 
vhere  it  is  of  the  essence  of  the  invention. 

vKNTioit— CoifBiNXTioH— Lessbr  OoMBmAnoK.— If  a  patented  Inven- 
ion  consists  of  a  combination  of  numeroua  parts,  including  in  it 
>thcr  new  and  useful  combinations  of  less  of  those  parts,  it  would 
eem  that  the  patentee  was  entitled  to  the  exclusive  use  of  those  leaser 
ombinations,  as  well  as  to  the  exclusive  use  of  the  whole. 

Sharp  V.  Tifft,  12  O.  G.  1282. 

Prouty  v.  Rugglet,  16  Pet.  336,  distinguished. 

iTEMTABLB  DEVICES — INFRINGEMENT. — Patentable  devlces  cannot  be 
ised  for  the  purpose  of  infringing  an  existing  patent. 

FRiNaEMENT— Combination— Venuor. — The  sale  of  a  machine  to  be 
ised  for  the  purpose  of  infringing  a  patented  combination  renders  the 
'endor  liable. 
Boicker  v.  Bom,  16  O.  Q.  510. 

I  Equity. 

latch  d  Stein  and  W.  L.  Burnap,  for  orator. 
oberts  dt  Roberts  and  L.  L.  Lattrence,  for  defendants. 
Wheeler,  D.  J.  This  suit  is  brought  upon  re-issued  let- 
patent  No.  5,182,  dated  November  5, 1872,  for  a  new  sys- 
of  water- works  for  supplying  cities  and  towns  with  water, 
original  letters  patent  No.  94,747,  dated  September  14, 
9,  for  a  new  safety-valve  for  street  water-pipes,  both 
ited  to  the  plaintiff.  The  defences  are  that  the  plaintiff 
lot  the  original  and  first  inventor  of  the  inventions  de- 
bed  in  the  patents,  and  that  the  defendants  do  not  in- 
ge.  The  cause  was  heard  at  last  term  on  pleadings, 
)f8,  and  arguments  of  counsel. 

efore  the  plaintiff's  invention,  water  to  supply  cities  and 
as  was,  when  the  supply  was  located  high  enough,  drawn 

a  reservoir  and  from  thence  into  a  main  pipe,  from  which 
5rs  ramified  through  all  parts  of  the  city  or  town,  and  into 
llings  and  other  places,  to  spigots,  frum  which  it  could  be 
jrn  as  wanted  for  use.     In  leTel  places,  where  there  was 

an  elevation  for  a  reservoir,  it  was  forced  by  pumps 
)  a  reservoir;  and  when  there  was  no  such  elevation 
vas  forced  into  a  stand-pipe  of  the  necessary  size  and 
;ht,  or  into  mains  connecting  with  such  a  stand-pipe, 
i  the  pressure  of  the  water  in  the  reservoirs  or  stand- 
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pipes  would  regulate  the  flow  to  the  spigots  and  ] 
drants.  Where  it  had  to  be  supplied  by  pumps  the  irrei 
larity  in  the  amount  drawn  at  the  spigots  and  hydra 
would  not  admit  of  a  uniform  supply  to  the  mains,  and 
pumps  were  employed  furnishing  such  a  supply  the  incc 
pressibility  of  water  is  such  that  when  the  drawing  ceai 
the  pipes  would  burst,  or  the  pumps  or  machinery  be  brok 

The  plaintiff's  inventions  obviated  these  difficulties  by  p 
Tiding  pumping   machinery  which  increasing  pressure 
water  in  the  mains  would  slacken  and  decreasing  press' 
would  hasten,  and  guarding  against  sudden  shocks  from 
quick  closing  of  hydrants  by  the  use  of  an  air  chamber  & 
necting  with  the  mains  and  preventing  the  danger  of  coni 
ued  pressure  from  that  source,  while  the  machinery  was  sla 
ening  by  a  peculiarly-arranged  relief  valve,  applied  to 
mains  so  that  t'^e  water  could  be  pumped  directly  into 
mains,  and  drawn  therefrom  by  the  spigots  and  hydrants 
pleasure,  with  safety  to  the  works,  without  any  stand-pipe 
reservoir.     None  of  the  systems  set  up  as  anticipations  1: 
these  contrivances  combined  in  this  manner.     The  Lone 
water- works,  constructed  by  Peter  Maurice  in  1582,  as 
scribed  by  Thomas  Ewbank  in  Hydraulics  and  Mechani 
the  system  of  water-works  described  in  the  English  patem 
Joseph  Bramah,  dated  October  31,  1813;  and  the  Lon( 
bridge  water-works,  described  by  William  Mathews  in  ] 
draulia,  1835,  — had  pumps  forcing  water  directly  into  ma 
to  be  carried  to  inhabitants,  but  neither  of  them  had  s 
contrivances  for  slackening  the  quantity  forced  as  any  pi 
sure  increased  from  diminishing  the  quantity  drawn  as 
scribed ;  neither  does  it  appear  from  the  descriptions  giv 
but  that  the  water  flowed  through  by  a  constant  flow,  and  i 
caught  as  wanted  for  use. 

Birkinbine's  system,  at  the  state  lunatic  hospital  at  E 
risburg,  Pennsylvania,  had  connection  with  a  reservoir  at 
top  of  the  building.  Linsley's  system,  at  Burlington,  A 
mont,  had  connection  with  a  reservoir  above  the  city.  ] 
kinbine  had  no  means  for  regulating  the  quantity  pumped 
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e  severity  of  the  pressure  in  the  mains,  and  Linsley  had 
>ne  for  lessening  the  qaantitj  as  the  pressure  increased, 
is  system  was  nearer  like  the  plaintiff's  than  any  other  was; 
it  his  lacked  some  of  the  essential  features  of  the  plaintiff's. 
is  had  means  for  slacking  the  pumping  machinery,  when 
e  pressure  in  the  mains  decreased,  to  prevent  the  machinery 
>m  running  away  if  the  pressure  should  be  removed  by  burst- 
g  or  other  casualty ;  but  this  is  quite  different  from  regulating 
e  supply  according  to  the  pressure.  He  had  pipes  leading 
oh  way  from  the  main,  carrying  the  water  up  to  the  reservoir, 
id  as  to  those  pipes  the  water  was  pumped  directly  into 
em  without  going  to  the  reservoir ;  but,  as  they  were  con- 
icted  by  the  main  with  the  reservoir,  thet  pressure  in  them 
>uld  be  regulated  by  the  pressure  from  the  reservoir,  and 
3uld  not  in  any  manner  regulate  the  quantity  pumped  ac- 
rding  to  their  requirements.  Birkinbine  had  a  safety-valve 
I  the  main  for  the  same  purposes  as  the  plaintiff's  relief 
Jve,  but  his  valve  was  held  by  dead-weights,  while  the 
aintiff's  is  steadied  by  a  dash-pot. 

None  of  these  things  show  that  the  plaintiff  was  not  the 
iginal  and  first  inventor  of  the  inventions  described  in  both 
tents.  This  is  in  accordance  with  the  decision  of  Drum- 
jnd  and  Gresham,  JJ.,  in  Holly  v.  Union  City,  14  O.  G.  5,  so 
r  as  that  decision  goes,  which  only  involved  the  re-issued 
tent.  This  suit  rests  upon  the  first  claim  to  that  patent, 
lich  is  for  "the  above-described  method  of  supplying  a  city 
th  water, — that  is  to  say,  by  pumping  directly  into  the  water 
lins  when  the  apparatus  for  that  purpose  is  supplied  with 
Qtrivances  by  which  the  pressure  within  those  mains  may 
preserved  in  a  great  degree  uniform,  sufficiently  so  for 
actical  purposes,  or  increased  or  diminished  at  pleasure, — 
bstantially  as  and  for  the  purpose  above  shown."  It  is 
jected  that  this  claim  does  not  specify  any  devices  consti- 
bing  the  system  mentioned,  and  that  it  is  too  indefinite  to 
mish  a  foundation  for  a  claim  for  infringement;  but  this 
jection  cannot  prevail.  The  patent  is  to  be  read  all  to- 
fcher,  for  the  purpose  of  ascertaining  the  meaning  of  the 
lole  and  of  every  part;  consequently  the  specification  may 
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ie  referred  to  for  aacertaining  the  meaniag  of  the  eluniB. 
Bateg  V.  Coe,  15  O.  G.  337;  Brooks  v.  Fiake,  15  How.  215. 
:  The  specifioation  describes  pumping  apparatus  which  the 
increase  of  pressure  in  the  mains  will  slacken,  and  drrease 
will  hasten ;  it  describes  mains  connected  with  an  air-cham- 
ber,  and  a  relief-Talve  for  easing  the  shock  of  sadden  and 
continued  pressure,  and  mains  from  which  the  water  is  drawn 
as  wanted,  or  closed  mains,  operating  by  pumping  the  water 
directly  into  the  mains  without  a  reservoir  or  stand-pipe. 
The  claim  of  the  system  as  and  for  the  purposes  above  shown 
is  a  claim  for  this  combination  of  these  various  contrivances, 
epmrating  together  in  this  maimer,  for  this  purpose.  It  is  for 
these  devices  so  combined  and  arranged,  and  not  for  any 
abstract  principle  or  method  apart  from  the  devices  them- 
selves. The  olaim  appears  to  be  valid  when  so  construed. 
SoUy  V.  Unio» '  City,  14  0.  G.  5.  The  plaintiff's  pamping 
apparatus  is  arranged  so  that  the  increase  of  pressure  in  the 
mains  will  lessen  the  amount  of  water  being  pumped  into 
them  by  forcing  the  water  against  a  piston,  the  motion  of 
which,  .operating  through  complicated  devices,  shuts  ofif  the 
motive  power  and  slackens  the  pumps.  This  is  the  pumping 
apparatus  supplied  with  contrivances  by  which  the  pressure 
within  the  mains  may  be  preserved,  in  a  great  decree,  uni- 
form, which  is  mentioned  in  this  first  claim,  and  that  part  of 
the  patented  invention  covered  by  this  claim  is  the  combiua- 
tion  of  this  apparatus  with  the  mains,  the  air-chamber,  the 
relief-valve,  the  pipes,  and  the  spigots. 

The  answer  and  the  evidence  show  thai  the  defendants 
have  put  in  water-works  for  cities  and  towns,  or  participated 
in  putting  them  in,  which  have  the  pumping  apparatus  de- 
scribedin  letters  patent  No.  154,468,  dated  August  25, 1864, 
issued  to  John  P.  Flanders,  one  of  the  defendants,  for  an  im- 
provement in  pumps,  stated  in  the  specification  to  relate 
more  particularly  to  pumping  engines  adapted  to  the  delivery 
of  large  volumes  of  water,  as  in  town  or  city  supply  where  no 
stand-pipe  or  reservoir  is  employed,  and  in  the  description 
referring  only  to  such  engines  as  pump  directly  into  the 
mains.    In  this  pumping  apparatus  the  increasing  pressure 
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the  -water  in  the  mains  decreases  the  amount  of  water 
imped  in  by  acting  upon  a  valve  which  opens  and  closes  1 1 

duct  leading  from  one  end  of  the  pump  cylinder  to  the  i ' 

her,  around  past  the  piston,  so  that  when  the  pressure 
>eQB  the  valve  the  water  is  pumjjed  from  one  side  of  the 
aton  to  the  other,  and  not  forced  along ;  and  when  the  press- 
'6  is  diminished  by  the  opening  of  the  spigots  and  draw- 

g  ■water,  the  valve  closes,    and  the  water  is  forced  along  i 

;ain  to  take  the  place  of  that  drawn  off.     This  is  a  pump- 

g  apparatus  supplied  with  contrivances  by  which  the  press-  ill  ! ' 

•e  within  the  mains  may  be  preserved,  in  a  great  degree, 

liform,  as  mentioned  in  this  claim  of  this  original  pateut  ^i 

the  plaintiff.     The  combination  and  arrangement  are  the  ^ID 

me  in  the  defendant's  works  as  in  the  plaintiff's,  unless  t/sf^ 

ere  isa  substantial  difference  in  these  pumping  engines,  and  ^S*" 

e  rest  of  the  combination  is  the  same  whether  there  is  a  dif-  '^S 

rence  here  or  not.  t..»-^  I 

Two  questions  arise  here.     One  is  whether  these  pumping  C 

gines  are  substantially  the  same  in  this  arrangement;  and  ^'."^ 

e  other  is  whether  the  rest  of  the  arrangement  is  a  part  of  •*-  — 

B  plaintiff's  patented  invention  if  they  are  not.     If  they  are,  n^*— 

B  defendants  have  taken  the  whole  of  the  invention  covered  by  Vi  'CJ 

-"■'I'll 
is  claim.     If  they  are  not,  and  the  rest  of  the  combination  -'•^'•' 

thoat  them  is  covered  by  the  patent,  then  the  defendants  ^'TTI 

ve  taken  so  much  of  the  patented  invention.     In  this  mat-  -'-fiC 

•  of  regulating  the  flow  of  water  in  such  pipes  according 
the  wants  of  consumers,  without  the  aid  of  the  force  of 

ivitation  furnished  by  reservoirs  and  stand-pipes,  the  plain- 

•  precedes  Flanders,  and  has  produced  something  which 
derlies  all  that  Flanders  has  produced,  and,  if  it. includes 
at  Flanders  has  produced,  he  has  a  monopoly  of  it.  Rail- 
y  Co.  T.  Sayles,  97  U.  S.  654.  And  these  pumping  ma- 
nes are  substantially  the  same  in  the  sense  of  the  law  of 
I«nt8,  when  they  perform  the  same  function  in  substantially 
I  same  way  to  accomplish  the  same  result;  and,  except 
ere  form  is  of  the  essence  of  the  invention,  it  should  not 
regarded  in  qnesticHis  of  this  kind,  and  it  is  not  of  the 

lence  of  this  invention.    Attention  should  be  paid  to  such 
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portions  as  really  do  the  work,  so  as  sot  to  give  nndne  im- 
portanoe  to  parts  used  only  as  a  convenient  mode  of  constmo- 
tion.     Machine  Go.  v.  Murphy,  97  U.  S.  120. 

Here  the  pressure  in  the  mains  does  the  work  of  lessening 
the  flow.  In  the  plaintiff's  machine  it  does  it  hy  pressing 
against  a  valve  and  slackening  the  machinery  propelling  the 
water;  in  the  defendant's  machine  it  does  it  by  pressing 
against  a  valve  and  lessening  the  effect  of  the  machinery  upon 
the  water.  The  means  are  the  same,  the  result  is  the  same,  and 
the  mode  is  different  only  in  form.  Foster  v.  Moore,  1  Gnrtis, 
279.  If  this  was  not  so  the  arrangement  of  the  mains,  air> 
chamber,  relief -valve,  and  pipes  was  new,  and  a  material  part 
of  the  invention,  which  would  be  covered  and  included  in  this 
claim  of  the  patent,  and  which  the  defendants  would  have  no 
right  to  take  and  use  in  connection  with  Flanders'  invention. 
SeUert  v.  Dickinson,  6  E.  L.  &  Eq.  644,  5  Exch.  312;  Litter 
V.  Leather,  8  Ell.  &  Blackb.  1004.  Flanders'  pumping  appa- 
ratus is  the  equivalent  of  the  plaintiff's,  in  making  up  a  sys- 
tem of  water-works  with  these  other  parts,  although  it  may 
not  be  the  same  thing  for  other  purposes.  The  question  now 
is  not  whether  they  are  the  equivalents  of  each  other  for  all 
purposes,  but  is  whether  they  are  for  this  purpose. 

In  SeUert  v.  Dickinson  the  patent  was  for  machinery,  con- 
sisting, among  other  things,  of  a  clutch-box,  operating  auto- 
matically, to  cut  off  the  power  from  a  loom  whenever  the 
shuttle  became  entangled,  combined  with  other  mechanical 
contrivances  through  which  the  momentum  of  the  sley  was 
made  to  move  a  brake  against  the  fly-wheel  to  take  up  the 
momentum  of  the  parts  and  prevent  sudden  shock  ttom.  the 
stoppage.  The  clutch-box  was  old,  but  its  combination  with 
the  brake  was  new.  The  defendants'  contrivance  for  accom- 
plishing the  same  object,  and  for  which  he  had  obtained  a 
patent,  dispensed  with  the  clutch-box,  and  had  different  con- 
trivances from  the  plaintiff's  for  applying  the  momentum  of 
the  sley  to  the  brake.  It  was  argued  that  the  patent  was  for 
a  combination,  and  that  there  could  be  no  infringement  unless 
the  whole  combination  of  the  same  elements  was  used.  This 
argument  was  OTer;...0d,  PoUocl:,  C.  B.,  saying  that  if  a  por- 
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tioo  of  a  patent  for  a  new  arrangement  of  maehinery  is  in 
itself  new  and  uaefol,  and  another  person,  for  the  purpose  of 
prodnoing  the  same  effeot,  ases  that  portion  of  the  arrange- 
ment, and  sabstitutea  for  the  other  matters  combined  with  it 
another  mechanical  equivalent,  that  would  be  infringement, 
and  the  plaintiff  there  had  judgment.  The  defendants  here 
use  the  pressure  in  the  mains  for  the  same  purpose  that  the 
plaintiff  does,  and  thereby  complete  the  arrangement  of  the 
plaintiff's  patent,  the  same  as  the  -defendant  there  used  the 
momentum  of  the  sley  for  the  same  purpose  that  the  plaintiff 
there  did,  thereby  completing  the  combination  of  that  patent. 

These  views  do  not  differ  from  the  decision  in  Prouty  t. 
Rugglet,  16  Pet.  886,  and  like  cases,  where  it  is  held  that  a 
patent  for  a  combination  of  several  parts  to  accomplish  a 
result  is  not  infringed  by  a  combination  of  less  of  the  same 
parts,  alone,  or  with  others  substantially  different,  to  produce 
the  same  result.  That  case  was  put  expressly  upon  the 
ground  that  neither  any  of  the  parts,  nor  any  portion  of  the 
combination  less  than  the  whole,  was  new.  The  patentee  is 
entitled  to  the  exclusive  use  of  the  whole  of  his  patented 
invention ;  and  if  it  is  of  a  combination  of  numerous  parts, 
including  in  it  other  new  and  useful  combinations  of  less  of 
the  parts,  he  seems  to  be  entitled  to  the  exclusive  use  of 
these  lesser  combinations,  as  well  as  to  the  exclusive  use  of 
the  whole.  Sharp  v.  Tifft,  12  0.  G.  1282.  The  pumping 
apparatus  of  Flanders  may  be  an  improvement  upon  that  of 
the  plaintiff,  and  properly  patentable  as  such,  so  as  to  entitle 
him  to  the  exclusive  use  of  those  particular  devices;  but  that 
\Tould  give  him  no  right  to  use  his  devices  to  infringe  the 
plaintiff's  patent  with,  although  this  fact  may  be  of  impor- 
tance in  determining  the  amount  of  profits  or  damages  due  to 
Buch  infringement. 

The  other  patent  is  for  a  dash-pot  combined  with  a  safety- 
valve  upon  water  pipes  subjected  to  great  pressure,  to  steady 
the  motions  of  the  valve  in  opening  and  closing.  The  dash- 
pot  is  an  old  and  well-known  contrivance  for  steadying  motion, 
bat  it  had  never  been  combined  with'  such  valves  before.  The 
defendants  use  a  dash-pot  in  the  same  combination,  but  they 
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daim  they  do  not  Infringe  because  tb«ir  dash-pot  is  differei 
from  the  plaintiff's.  The  plaintiff's  is  closed  at  the  top  an 
receives  water,  in  which  the  loose  piston  works,  at  the  bottoi 
from  the  main  on  which  it  is  placed.  The  defendants'  is  ope 
at  the  top  and  receives  water  there,  and  is  closed  at  the  botton 
Their  operation  in  steadying  motion  is  alike.  The  pressiu 
of  water  in  the  mains  may  commmiicate  some  motion  to  tb 
piston  in  the  plaintiff's  dash-pot  which  it  cannot  do  to  that  < 
the  defendants',  bat  that  is  not  noticed  in  the  patent.  Tl 
dash-pots  each  accomplish  the  same  result,  by  the  san 
means,  in  substantially  the  same  way.  The  combination 
the  same,  and  the  use  of  theirs  by  the  defendants  infringe 
the  patent  of  the  plaintiff.  Machine  Co.  v.  Murphy,  97  I 
8.  120. 

It  has  been  urged  in  argument  that  the  defendants  on) 
make  and  sell  the  Flanders  pump,  and  that  they  do  n( 
infringe  the  plaintiff's  patents,  although  their  purchasers  ma 
have  infringed  by  putting  them  into  systems  of  water-worki 
If  all  they  did.  was  to  make  and  sell  these  pumps  merel; 
probably  they  would  not  infringe  by  that  alone.  But  tb 
answer  and  proofs  go  beyond  this.  Flanders,  in  his  test 
mony  as  to  what  works  they  have  put  up,  does  not  limit  whi 
they  did  to  making  and  selling  the  pumps  merely.  The  effe< 
of  the  whole  clearly  is  that  they  participated  and  concurre 
in  putting  in  the  whole  by  fumiahing  the  pumps  for  thi 
purpose,  and  this  is  sufficient  to  make  them  liable  as  ii 
fringers.     Bowker  v.  Dowt,  15  0.  G.  510. 

Let  a  decree  be  entered  that  the  first  claim  of  the  n 
issued  patent  and  the  other  patent  are  valid;  that  tl 
defendants  have  infringed  both;  and  for  an  injunction  as 
an  account,  with  costs. 
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Benedict  &  Bubnhau  Manuf'o  Co.  v.  Hollistbb. 


-,  1880.) 


{Cireuit  Court,  D.  Connecticut.    - 

CNT — iNFBraoEMBNT. — Letters  patent  issued  to  Edward  A.  Locke  on 
August  2, 1869,  for  an  improved  revenue  stamp  for  barrels,  sustained. 

tephen  W.  Kellogg  and  John  S.  Beach,  for  plaintiff. 
cUvin  O.  ChUds,  U.  8.  Diet.  Att'y,  for  defendant. 
hipman,  D.  J.  This  is  a  bill  in  equity  to  restrain  the 
ndant  from  the  alleged  infringement  of  letters  patent  for 
mproved  revenue  stamp  for  barrels.  The  patent  was  issued 
ildward  A.  Looke  on  August  2,  1869,  and  \ras  assigned 
he  plaintiff  on  November  10,  1875.  Prior  to  and  at 
date  of  the  Locke  invention  the  internal  revenue  stamp 
;h  was  used  by  the  United  States  government  upon  pack- 
t  of  distilled  spirits,  and  which  was  called  the  "tax-paid 
ip,"  was  eonstructed  of  two  pieces  of  paper.  Before  the 
ip  was  printed  the  paper  of  which  the  body  of  the  stamp, 
composed  was  perforated  with  a  round  aperture,  about 
and  a  half  inches  in  diameter.  To  the  back  of  the  paper 
then  attached)  by  paste  or  mucilage,  a  piece  of  tissue 
er,  c<Hnpletely  covering  said  aperture.  The  stamp  was  then 
ted,  the  engraving  covering  both  the  body  of  the  paper 
so  much  of  the  tissue  paper  as  appears  through  the 
•tnre. 

ne  object  of  Looke  was  to  make  a  revenue  barrel  stamp 
jh  should  be  so  destroyed  by  the  removal  of  a  part  thereof 
the  stamp  could  not  be  subsequently  fraudulently  used, 
that  the  removed  part  should  also  permanently  contain 
exhibit  such  identifying  marks  that  the  facts  that  the  tax 
been  paid  upon  the  contents  of  the  barrel  to  which  the 
ap  had  been  afBxed,  and  that  it  had  been  destroyed,  should 
lys  appear.  The  principle  of  Locke's  invention  was  to 
struct  the  stamp  so  that  a  part,  upon  which  was  impressed 
itifying  marks  corresponding  with  similar  marks  upon  the 
»,  and  which  was  such  a  weJl-known  part  that  its  removal 
Id  destroy  the  stamp,  could,  after  the  stamp  had  been 
kched  from  the  stub  and  had  been  afiQxed  to  a  package,. 
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be  removed  from  the  rest  of  the  stamp  and  from  the  banel, 
and  oonld  be  preserved  by  the  revenue  officer. 

The  portion  of  the  Locke  device  which  is  claimed  to  have 
been  infringed,  was  constructed  as  follows :  A  piece  of  thin 
metal  was  impressed  with  letters  or  figures  corresponding 
with  the  letters  or  figures  upon  the  stub  of  the  stamp.  This 
piece,  made  of  any  appropriate  form,  was  inserted  in  an 
aperture  in  the  face  of  the  stamp,  and  was  retained  in  its 
place  by  a  "backing  piece"  of  paper,  the  two  pieces  of  paper 
being  gummed  together  for  this  purpose.  This  backing  piece 
was  prepared  with  dried  gam  on  its  outer  face,  so  that  the 
stamp  was  ready  for  instant  application  to  the  cask.  In  the 
specification  the  patentee  further  says :  "Instead  of  making 
the  removable  piece  out  of  metal,  or  of  making  it  in  a  piece 
separate  from  the  stamp,  it  may  be  made  of  the  same  piece 
of  paper  of  which  the  stamp  is  composed  by  simply  having 
its  outline  perforated,  after  the  manner  of  postage  stamps, 
but  ungummed  at  its  back,  so  as  readily  to  be  torn  away  and 
detached  from  the  stamp." 

If  the  stamp  was  constructed  according  to  the  latter  method, 
it  would  be  a  stamp  made  of  one  piece  of  'paper,  with  identi- 
fying marks  upon  a  portion  of  its  surface  corresponding  with 
similar  marks  upon  the  stub ;  said  portion  being  so  oonstmcted 
that  it  can  easily  be  detached  from  the  residue  of  the  stamp 
after  the  whole  stamp  has  been  detached  from  the  stub  and 
has  been  affixed  to  the  barrel.  Although  the  patentee  speaks 
of  a  backing  piece  of  paper  which  retained  the  metal  sUp 
in  its  place,  and  was  to  be  gummed  so  as  to  adhere  to  the 
barrel,  he  does  not  mention  this  bacliing  piece  in  con- 
nection with  the  stamp  when  made  entirely  of  paper. 
Probably  the  fair  construction  of  the  specification  is  that  the 
stamp  is  always  to  be  provided  with  a  baoking  piece.  In 
deciding  the  case,  however,  I  prefer  to  assume  that  the 
patentee  supposed  that  the  dried  gum  was  needed  only  upon 
the  back  of  that  portion  of  the  stamp  which  was  not  to  be 
torn  away. 

The  first  claim,  and  the  only  one  which  is  said  to  have  been 
infringed,  is  for  "a  stamp,  the  body  of  which  is  made  of  paper 
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or  other  suitable  material,  and  having  a  removable  slip  of  metal 
or  other  material,  displaying  thereon  a  serial  number  or  other 
specific  identifying  mark  corresponding  'vith  a  similar  mark 
upon  the  stub,  and  so  attached  that  the  removal  of  such  slip 
must  mutilate  or  destroy  the  stamp."  The  stamps  which  were 
sold  and  used  prior  to  the  date  of  this  bill  and  since  the  date  of 
said  letters  patent,  by  the  defendant,  as  a  collector  of  internal 
revenue  in  the  state  of  Connecticut,  and  which  were  furnished  to 
him  by  the  commissioner  of  internal  revenue  for  the  purpose 
of  being  afEixed  to  packages  of  distilled  spirits  to  denote  the 
payment  of  tax  thereon,  are  made  as  follows :  The  body  of 
the  stamp  is  composed  of  a  piece  of  paper  of  one  thickness, 
upon  which  is  impressed  the  printed  matter  of  the  stamp. 
A  strip  of  blank  paper  is  attached  to  the  outside  edges  of  the 
back  of  the  body  of  the  stamp.  This  strip  is  about  one-third 
of  the  length  of  the  body  of  the  stamp,  and  is  of  the  same 
width.  When  the  stamp  is  to  be  used  it  is  placed  upon  that 
part  of  the  head  of  a  barrel  which  has  been  previously  cov- 
ered with  paste,  is  secured  to  the  barrel  by  tacks,  is  var- 
nished, and  cancelled  by  a  stencil  plate.  When  the  barrel 
goes  from  the  distiller  or  owner  to  the  rectifier,  the  portion 
over  the  blank  strip,  and  which  is  not  attached  to  the  barrel 
in  consequence  of  the  intervention  of  the  strip,  is  out  out  and 
is  preserved  by  the  revenue  officer.  This  portion  has  upon 
its  face  identifying  marks  corresponding  with  similar  markSv 
upon  the  stub.  It  is  cut  out  so  that  the  evidence  that  the 
tax  upon  the  contents  of  the  barrel  has  been  paid  may  be 
preserved,  and  so  that  the  stamp  may  be  effectually  destroyed 
and  be  rendered  incapable  of  subsequent  use  upon  another 
package.  This  kind  of  stamp  has  been  used  by  the  internal 
revenue  bureau  since  January,  1876,  and  has  been  an  effica- 
cious preventive  of  fraud.  The  stamps  previously  in  use  did 
not  accomplish  this  most  important  result. 

The  principal  question  in  the  case  is  that  of  infringement. 
The  objects  of  the  two  devices  are  the  same.  Upon  a 
narrow  construction  of  the  specification  and  claim,  the  plain- 
tiff's stamp  is  of  a  single  thickness  of  paper  gummed  upon 
the  back,  except  as  to  the  part  which  is  to  be  torn  or  cut  out. 
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The  defendant's  stamp  is  of  a  single  thickness  of  paper  n< 
gummed  upon  the  back,  but  with  a  blank  strip  protectin 
the  portions  to  be  cut  out  from  the  paste  upon  the  barrels  Tl 
blank  strip  was  described  in  the  plaintiff's  specificatioi 
The  difference  is  that  in  the  use  of  the  plaintiff's  stamp  tb 
adhesive  material  is  applied  to  the  back  of  the  stamp,  whi] 
in  the  use  of  the  defendant's  stamp  the  adhesive  material : 
applied  to  the  head  of  the  barrel.  The  method  of  constru< 
tion  of  the  two  stamps  is  substantially  the  same,  even  assun 
ing  that  the  "backing  piece"  was  not  intended  to  be  use 
when  4he  entire  stamp  is  composed  of  one  piece  of  paper. 

An  attempt  was  made  to  attack  the  Locke  patent  for  wai 
of  novelty,  but  the  two  antedating  patents  which  were  some 
what  feebly  relied  upon  by  the  defendant,  viz.,  the  Englis 
patent  of  Edward  Wilkins,  dated  November  13, 1851,  and  th 
patent  of  Albon  Man,  dated  September  3,  1867,  refer  i 
devices  so  manifestly  unlike  the  Locke  stamp  that  furth( 
examination  is  unnecessary. 

The  utility  and  patentabilit;^  of  the  Locke  stamp  cannc 
be  controverted,  in  view  of  the  testimony  which  was  intn 
duced  by  the  defendant  respecting  the  various  devices  whic 
the  government  had  used,  and  the  gre^t  success  of  tb 
device  which  was  finally  adopted. 

Let  a  decree  be  entered  for  the  plaintiff  directing  a 
account  and  an  injunction — the  terms  of  the  decree  as  J 
injunction  to  be  settled  upon  hearing. 


Clbndinin  v.  The  Steam-Ship  Alhambha,  etc. 

{Dittriet  Court,  E.  D.  New  York.    July  23, 1880.) 

1,  CoLMSON— Schooner's  Lights.— The  siJe  lights  of  a  schooner  were 
placed  that  when  one  stood  at  the  stem  of  the  vessel  he  could  ; 
both  the  red  and  the  green  light  at  the  same  time,  Without  movi 
his  head.  Held,  that  the  schooner  was  in  fault  for  carrying  lights 
arranged,  when  an  approaching  steamer  was  thereby  misled  as 
the  course  she  was  pursuing,  and  a  collision  ensued. 
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lUB  —  Same  —  Dctt  of  Stsamier.  —  In  such  coses,  bowerer,  the  ' 

iteamer  is  not  sbsolvod  from  fault,  where  the  change  of  lights  indi- 

»ted  action  on  the  part  of  the  schooner,  not  only  uncalled  for  but  . 

mproliable,  and  where  the  starting  of  the  engine  of  the  steamer, 

ifter  it  had  once  been  stopped,  was  the  immediate  cause  of  the 

lisaster. 

^  W.  Goodrich,  for  libellant. 

utler,  StiUman  dk  Hubbard,  for  respondent. 

ENEDioT,  D.  J.     The  collision  that  gave  rise  to  this  action 

rred  in  the  night-time,  on  the  high  seas,  between  the 

oner  Owen  P.  Hines  and  the  steam-ship  Alhambra.    The 

oner  was  sailing  free,  at  the  speed  of  about  five  knots  an 

',   upon   a  north-north-east  course.      The  steamer  was 

ming  at  the  speed  of  from  seven  to  eight  knots  an  hour,  'Z.'iZJ 


.yc: 


>• 


1  a  south-west  course.,  Both  vessels  had  green  and  red 
;s  set.  The  vessels  were  upon  crossing  courses,  with  the 
n  light  of  the  schooner  displayed  towards  the  steam-ship 
tie  approached  the  schooner  from  the  leeward. 

is  proved  by  those  on  board  the  steamer  that  the  schoon-  I 

green  light  was  seen  by  them  at  a  cdnsiderable  distance 
but  heaving  so  as  render  it  unsafe  for  the  steamer  to  .^ 

npt  to  cross  the  schooner's  bows,  wherefore  the  steam-  ' . .  — 

engine  was  stopped.    Afterwards  it  was  started  again  at  -    ^  f 

speed,  when  shortly  the  vessels  came  in  collision,  the  "  <\  Z, 

bow  of  the  steamer  and  the  starboard  bow  of  the  schooner  '.  CJ 

ing  in  contact.    After  the  collision  the  steamer  passed  on  •  ■  *^ 

out  having  spoken  the  schooner,  and  soon  the  schooner 
c,  her  crew  being  saved  by  taking  to  the  boat.  ' 

liese  facts,  which  are  undisputed,  would  leave  the  case  a 
r  one  for  the  libellant  were  it  not  that  the  steamer  pro- 
is  the  positive  testimony  of  her  master,  wheelsman,  look- 
and  a  man  on  deck,  that  after  the  green  light  of  the 
toner  was  seen  the  light  disappeared,  and  the  red  light  of 
schooner  became  visible,  which  gave  rise  to  the  supposi- 
that  the  schooner  was  undertaking  to  avoid  the  steamer 
tearing  away,  ^nd  led  the  steamer  to  resume  her  voyage.  . 
\a.  the  schooner  there  is  the  testimony,  equally  positive, 
bree  witnesses — all  who  were  on  deck — that  no  change 
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wbateyer  was  made  of  the  sohooner's  ooune  imtQ  at  ihft 
instant  of  striking,  when,  as  all  agree,  she  luffed. 

This  testimony  from  the  respective  vessels  in  regard  to  the 
eoorse  of  the  schooner,  and  the  lights  she  displayed,  appar- 
ently so  contradicting,  can,  I  think,  be  reconciled  by  refer- 
ence  to  the  fact,  stated  by  the  master  of  the  schooner  in  the 
most  positive  manner,  that  the  side  lights  of  the  schooner 
were  placed  so  that  when  he  stood  at  the  stem  be  could  see 
both  the  red  and  green  light  at  the  same  time  without  moving 
his  head. 

This  fact  shows  that  it  may  have  been  possible  for  those 
■  on  the  steamer  to  see  the  schooner's  red  light,  as  they  say 
they  did,  while  the  schooner's  course  was  held  unchanged,  as 
those  on  the  schooner  say  was  the  case.  In  this  way,  as  I 
am  inclined  to  think,  an  explanation  is  offered  of  the  testi- 
mony, and  statements  otherwise  wholly  irreconcilable  are 
harmonized.  But  this  explanation  convicts  the  schooner^of 
fault  for  carrying  lights  so  arranged  as  to  mislead  an  ap- 
proaching vessel  in.  regard  to  the  course  she  was  pursuing. 
This  fault  on  the  part  of  the  schooner  does  not,  however,  in 
my  opinion,  absolve  the  steamer  from  fault.  The  steamer 
saw  the  schooner  displaying  a  green  Ught,  and  so  near  that, 
according  to  the  testimony  of  the  master  of  the  steamer,  it 
was  not  safe  to  attempt  to  cross  the  schooner's  bows,  accord- 
ingly the  engine  of  the  steamer  was  immediately  stopped. 
But  afterwards,  and  according  to  the  master,  as  soon  as  he 
was  satisfied  that  he  saw  a  red  light,  the  steamer  was  started 
again  at  half  speed. 

This  act  of  starting  the  engine  of  the  steamer  after  it  had 
once  been  stopped  was  the  immediate  cause  of  the  disaster, 
for  the  method  in  which  the  two  vessels  came  together  indi- 
cates that  the  schooner  would  have  passed  ahead  of  the  steam- 
ship, although  close  at  hand,  if  the  steamship's  engines  had 
not  been  started.  To  start  the  engine  under  such  circum- 
stances was  a  fault.  Assuming  it  to  be  true  that  the  green 
light  of  the  schooner  disappeared  and  her  red  light  became 
visible,  as  the  master  of  the  steamer  states,  such  a  change  of 
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lights  ander  the  ciroamstances  called  for  tlie  ntmost  cir- 
ispeetion.  It  indicated  action  on  the  part  of  the  schooner 
only  uncalled  for  but  improbable,  and  it  should  hav^ 
ised  suspicion  in  regard  to  the  movements  of  that  vesse], 
caused  the  master  of  the  steamer,  having  stopped  bis  ves- 
to  hold  her  where  she  was  until  the  location  and  move- 
its  of  the  schooner  were  placed  beyond  all  doubt.  Accord- 
to  the  master  the  red  light  showed  him  that  the  schooner 
Id  pass  him  safely  on  his  port  hand  without  any  action 
lis  part ;  and  he  started  bis  vessel  again,  not  for  the  pox- 
I  of  avoiding  the  schooner,  but  because  he  had  been  led 
the  belief  that  the  schooner,  by  bearing  away,  had  avoided 
,  and  was  then  upon  a  course  that  would  carry  her  safely 
m  his  port  hand. 

think  that  the  circumstances  hardly  justify  the  master  of 
steamer  in  coming  to  that  conclusion  so  soon  as  he  did. 
instant  more  of  delay  would  have  shown  him  that  he  had 
I  misled  into  supposing  that  the  schooner  had  borne  away ; 
,  in  the  exercise  of  the  great  caution  demanded  by  the  cir- 
stances,  when  once  he  had  stopped  his  steamer  he  should 
3  delayed  starting  her  again  until  the  schooner  had  in 
passed  him. 

pon  these  grounds  I  hold  the  collision  in  question  to  have 
1  occasioned  by  fault  on  both  sides,  and  accordingly  must 
ortion  the  damages  between  them. 


1        l'  ' 

j'l 
'lIU 

'  i 

Tub  Hope  and  the  Fbeddie  L.  Pobteb. 

IDUtriet  Court,  D.  Maint.    September  27, 1880.) 

jtMsioN — Statements  op  Crew.— Courts  of  admiralty  are  generally 
nclined  to  accept  the  Btatements  of  a  crew,  as  to  tbe  movements  of 
;heir  own  ship,  rather  tlian  those  coming  from  those  on  board  an- 
)ther  vessel. 
The  Empire  8taU,  1  Ben.  19. 

\MX. — Conflict  of  Testimony. — In  cnses  of  collbion,  where  there  is 
i  great  conflict  of  testimony,  the  court  must  be  governed  chiefly  by 
andcniable  and  leading  facte,  if  such  exist  in  the  case. 
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3.  Sauz — VsasEX  is  Smmsa  Oohdition. — That  a  vessel  wasinarinUng 

condition,  and  soon  afterwards  went  down,  being  heavily  loaded  with 
stone,  may  well  be  inferred  from  the  fact  that  there  is  no  evidence  of 
Iier  having  been  seen  by  any  one  since  the  night  of  the  collision, 
although  the  place  of  the  disastet  was  one  where  vessels  wen  oon- 
stantly  passing. 

4.  Same— Vesski,  dt  Desperate  CoKDirioN. — Where  a  vessel  injured  by 

a  collision  is  abandoned  by  her  crew  and  afterwards  lost,  it  is  enough 
to  prove  that  her  condition  at  the  time  appeared  to  be  desperate. 

6.  Same — Cohversatiosb  Wtth  Crew — Evidbnce. — Conversations  with 
the  crew  of  the  lost  vessel,  subsequent  to  the  collision,  are  entitled  to 
little  weight  as  testimony  in  determining  disputed  questions  of  fact 
appertaining  to  the  navigation  of  the  respective  vessels. 
T/ie  Empire  StaU,  1  Ben.  19. 

Washington  Gilbert,  for  libellants.  Webb  dk  Haskell,  for 
claimants.' 

Fox,  D.  J.  This  ooljision  took  place  about  half  past  nine 
on  the  evening  of  the  fourteenth  of  July  last,  about  three 
miles  south-east  of  Thatcher's  island.-  The  Freddie  L.  Por- 
ter is  a  three-masted  schooner  of  349  tons,  and  was  light, 
bound  from  Boston  into  the  Kennebec  river  for  a  cargo  of  ice. 
The  Hope  is  a  flat-bottomed,  center-board  sloop,  42  tons,  was 
loaded  with  stone,  &nd  bound  from  Cape  Cod  to  Boston. 
Upon  some  matters  there  is  more  than  the  usual  conflict  of 
testimony  between  the  crews  of  the  respective  vessels,  and 
the  court  has  found  great  difficulty  in  arriving  at  a  satisfac- 
tory conclusion  upon  the  questions  thus  in  controversy.  Three 
of  the  crew  of  the  Hope  are  Swedes,  one  is  a  Russian,  but 
they  all  understand  our  language,  and  were  present  in  court 
as  witnesses.  AH  of  the  witnesses  in  behalf  of  the  Freddie 
L.  Porter  are  Americans.  The  witnesses  on  both  sides  ap- 
peared to  be  of  more  than  the  ordinary  intelligence  of  persons 
in  their  position,  and  all  bat  the  mate  of  the  schooner  gave 
their  testimony  frankly,  and  without  any  apparent  bias  or 
prejudice,  and  the  court  discovered  nothing  in  the  appearance 
or  behavior  of  the  other  witnesses  on  either  side  which  should 
cause  any  distrust  of  their  statements. 

There  are  some  matters  upon  which  both  parties  agree,  and 
these  afford  considerable  assistance  to  the  court  in  disposing 
of  the  cause.    It  is  admitted  by  both  sides  that  it  was  a  dear, 
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mligbt  night;  that  there  was  bat  very  little  sea;  that 
re  was  about  a  three-knot  breeze,  the  wind  being  S.  W.  by 
)r  S.  S.  W.,  and  that  each  veesel  bad  in  place  the  lights 
lired  by  law.  It  is  also  conceded  that  the  schooner  was 
ning  free,  wing  and  wing,  and  that  at  the  time  of  collision 
sloop  was  close-hauled  on  her  starboard  tack.  Upon 
h  a  state  of  facts,  unless  the  sloop  had  shortly  before  that 
nged  her  course,  there  can  be  no  question  if  a  collision 
irred  that  the  schooner  would  be  in  fault,  and  it  is  there- 
I  claimed  in  the  schooner's  behalf  that  just  before  the 
ision  the  sloop  did  change  her  course  from  the  port  to  the 
board  tack,  and  thereby  run  across  the  schooner's  bow 
caused  the  collision.  The  mate  and  two  men  were  on 
schooner's  deck,  the  mate,  as  he  says,  being  on  the  look- 
he  not  being  willing  to  leave  that  duty  to  the  seamen,  as 
7  had  joined  the  vessel  that  day  and  he  had  had  no  expe- 
ce  of  their  capacity.  The  testimony  of  the  mate  is  that 
n  he  first  discovered  the  sloop  she  was  ahead,  from  an 
ith  to  a  sixteenth  of  a  mUe  off ;  that  he  saw  both  of  her 
ts,  and  that  she  was  then  on  her  port  tack,  heading  W. 
^.,  the  schooner  heading  N.  E.  by  N. ;  that  he  ordered  the 
)oner's  wheel  hard  a-port,  which  was  done,  and  he  then 
the  sloop's  port  light  three  points  on  their  port  bow. 
wheel  was  then  righted  and  the  schooner  pat  on  her 
'se,  about  E.  N.  E.  Between  the  time  he  first  saw  the 
ts  and  the  time  he  shut  in  the  green  light  he  may  have 
3  one  or  two  hundred  yards.  That  he  then  ran  aft  to 
k  the  boom  tackle  and  let  the  mainsail  over,  bat  when  he 
gone  30  or  40  feet  he  turned  round,  and  saw  the  sloop 
tacked.  Saw  her  green  light.  Gave  orders  to  port  the 
el  again,  which  order  was  complied  with.  They  were 
L  going  about  a  knot  and  a  half.  That  he  looked  over 
schooner's  bow  bat  saw  no  one  on  the  sloop's  deck,  and 
*d  no  hail  from  her.  The  two  seamen  who  were  in  the 
e's  watch  have  not  been  examined  as  witnesses,  as  they 
rted  the  schooner  on  the  next  day  after  her  arrival, 
he  testimony  of  the  mate  of  the  schooner  is  that  when  he 
discovered  tJxe  sloop  he  saw  both  of  her  lights,  and  she 
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was  on  ber  port  tack,  on  a  course  from  which  no  dan( 
could  arise,  and  that  she  held  this  course  up  to  the  time 
left  the  lookout  to  run  aft;  that  after  going  only  30  or 
feet,  and  before  reaching  the  boom  tackle,  he  turned  a 
looked  forward,  and  found  that  in  this  short  space  of  tii 
the  sloop  had  come  about  on  the  other  tack  so  that  her  gre 
light  was  visible. 

Some  testimony  has  been  offered,  from  parties  quite  co 
petent  to  give  an  opinion,  that  it  was  possible  for  this  sloi 
under  the  circumstances,  to  have  completed  her  tack  in  tl 
short  time;  but  this  is  denied  by  other  witnesses  equa 
qualified,  and  the  doubt  which  was  entertained  and  express 
at  the  hearing  upon  this  point  has  not  been  entirely  remov 
from  the  mind  of  the  court.  The  mate  (page  73)  says :  "T 
sloop  was  ahead  of  us;  when  we  first  saw  her  she  was  star 
ing  W.  by  N.,  as  he  judged,  from  one-eighth  to  one-s 
teenth  mile  distant,  schooner  heading  N.  E.  by  N.  I  th 
saw  both  lights  of  the  sloop.  Schooner's  course  was  chang 
to  E.  N.  E.,  when  we  shut  in  the  sloop's  green  light."  Tl 
statement,  in  the  opinion  of  the  court,  is  incredible,  as 
is  admitted  the  sloop's  lights  were  in  conformity  to  act 
congress.  The  sloop  being  ahead,  one-eighth,  to  one-a 
teenth  of  a  mile  distant,  the  starboard  or  green  light  of  t 
sloop  would  not  be  visible  on  board  the  schooner,  as 
all  of  the  forward  part  of  the  sloop,  with  the  in-board  scre< 
would  intervene  between  the  green  light  and  the  schooni 
The  answer  does  not  sustain  this  statement  of  the  mate, 
the  allegation  there  found  is  "that  the  mate  discovered  t 
red  light  of  the  vessel  crossing  the  schooner's  bows." 
suggestion  is  made  that  both  lights  of  the  sloop  were  e\ 
seen  at  the  same  time  from  the  schooner. 

There  were  two  men  on  the  deck  of  the  Hope,  their  wat 
beginning  at  8  o'clock.  One  of  them  kept  the  wheel  from  8 
9,  the  other  being  on  the  lookout.  At  9  they  changed  po 
tions.  The  man  at  the  wheel  testifies  that  he  tacked  a  f 
minutes  after  9.  Before  that  they  were  on  the  port  tack,  a 
afterwards  continued  on  the  starboard  tack  until  the  time 
collision ;  that  he  saw  the  time  by  the  clock,  which  was  aloi 
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«  of  the  bianaole;  that  he  saw  the  schooner  when  he  waa 
the  watch,  and  also  after  he  took  the  wheel;  that  the 
op  was  olose-hanled;  the  schooner  was  coming  right  to- 
rds  us;  that  he  twice  made  outcries,  and  the  man  on  the 
kout  also  hailed  the  schooner,  but  thej  got  no  reply;  that 
en  he  made  the  last  tack  they  were  about  a  couple  of  miles 
the  leeward  of  the  schooner;  that  the  schooner  struck  them 
h  bee  cutwater,  breaking  in  two  deck  plank  and  two  on  her 
e.  The  schooner's  jib-boom  went  through  the  mainsail  of 
I  sloop,  and  her  stem  was  pressed  down  under  water,  so 
>t  witness  was  knocked  overboard  and  the  water  rushed 

0  the  cabin  and  hold.  On  cross-examination  he  stated 
it  he  took  the  wheel  at  just  9,  and  had  been  there  bat  a  few 
lutes  when  he  tacked ;  that  he  made  but  one  tack  while  at 

wheel,  and  had  been  there  about  half  an  hour  when  the 
lision  occurred.     Sunman,  the  other  seaman  who  was  on 

sloop's  deck,  says  that  they  had  been  on  the  starboard 
k  25  or  80  minutes  before  the  collision,  and  that  he  was 
the  lookout  all  the  time.  There  are  two  other  witnesses 
m  the  sloop  who  testify  that  they  were  called  on  deck  by 

hail  from  their  vessel,  and  that  when  they  came  on  deck 

schooner  was  quite  near  and  the  collision  was  in  a  very 
trt  time. 

Dhe  statement  of  the  mate  of  the  schooner  that  the  sloop 
[s  tacked  just  before  the  collision,  and  was  thereby  the 
Ity  party,  is  thUs  directly  contradicted  by  the  two  men  who 
re  at  the  time  on  the  sloop's  deck,  and  who  swear  that  they 
ked  25  minutes  before  the  collision.  These  two  men  cer- 
iily  had  the  best  opportunity  to  know  the  truth  of  this 
tter,  and  courts  of  admiralty  are  generally  inclined  to 
lept  the  statements  of  a  crew  as  to  the  movements  of  their 
a  ship  rather  than  those  coming  from  those  on  board  the 
er  vessel.    The  Empiare  State,  1  Ben.  — .    The  probabilities 

1  much  in  favor  of  the  sloop.  It  would  hardly  be  expected 
A  when  the  vessels  were  so  near  that  a  change  of  cdurse 
uld  expose  them  to  danger,  that  those  in  charge  of  the 
op,  who  are  experienced  seamen,  would  thus  willingly  ex- 
le  themselves  to  so  great  risk.    The  mate's  statement  a's  to 
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the  efaange  of  course  by  the  sloop  is  of  a  saspicious  character, 
and,  as  before  intimated,  the  court  is  not  quite  satisfied  that 
the  change  could  have  been  accomplished  while  the  mate  vas 
running  a  distance  not  exceeding  50  feet.  I  believe,  howeyer, 
that  the  mate  testifies  truly  when  he  admits  that  he  saw  the 
eloop  on  her  port  tack,  but  I  fear  that  he  designedly  misrep- 
resents the  time  when  it  occurred.  He  went  on  the  lookout 
at  8  o'clock,  probably  saw  the  Hope  shortly  after,  and  discov- 
ered that  she  was  on  her  port  tack.  There  were  other  vessels 
in  the  vicinity,  and  I  suspect  that  he  neglected  to  keep  a  watch 
of  the  sloop  and  failed  to  mark  her  course,  and  did  not  notice 
the  time  when  she  tacked.  Through' his  neglect  the  vessels 
oame  in  contact,  and  in  excuse  of  his  negligence  he  is  quite 
ready  to  insist  that  the  change  of  course  was  made  by  the 
sloop  shortly  before  the  collision,  rather  than  a  half  hour  pre- 
Tiously,  as  those  on  board  the  sloop  state  it  to  have  been. 

It  thus  becomes  a  question  of  time,  merely,  how  long  before 
the  collision  the  sloop  changed  from  port  to  starboard;  her 
crew  insisting  that  25  minntes  had  elapsed,  while  the  others 
place  it  at  only  four  or  five.  Probably  neither  party  is  exactly 
accurate ;  bat  the  mate,  as  I  think,  by  his  statement  has  much 
reduced  the  time  which  elapsed,  and  I  thereforo  hold  that 
when  the  sloop  went  about  on  the  starboard  tack  the  vessels 
were  so  far  apart  that,  with  proper  diligence  and  attention  br 
those  in  charge  of  the  schooner,  and  a  compliance  by  them 
with  the  mles  of  navigation  as  prescribed  by  congress,  this 
collision  would  not  have  taken  place.  The  schooner  was  in 
fault,  and  is  to  be  held  chargeable  for  the  disaster.  The  ques- 
tion still  remains  as  to  the  extent  of  the  damages  sustained 
by  the  sloop.  Upon  this  there  is  a  much  greater  diversity  of 
testimony  than  is  found  as  to  the  cause  of  the  collision.  The 
ooort,  therefore,  must  adopt  the  rale  laid  down  in  the  case  of 
the  Great  RepulUc,  33  Wall.  20,  "that  in  cases  of  collision, 
where  there  is  a  great  conflict  of  testimony,  the  court  must 
be  governed  chiefly  by  undeniable  and  leading  facts,  if  such 
exist  in  the  case."  In  the  present  case  the  claimants  inBist 
that  but  little  damage  beyond  tearing  her  mainsaU  was 
done  to  the  sloop;  that  before  the  vessels  oame  in  contact 
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her  erew,  ftom  eowaidice,  abandoned  .  her  to  her  fate, — 
all  but  one  climbing  on  board  the  schooner  by  her  bob- 
stays,  and  that  he  escaped  in  the  boat  and  rowed  up  in 
her  along-side  the  schooner,  and  thus  came  on  board, — 
and  that  they  refused  to  return  to  her  after  the  vessels  were 
separated;  that  the  sloop  was  not  leaking  badly,  as  the  crew 
well  knew;  that  the  cook  of  the  schooner,  having  gone  on 
board  the  sloop  to  lower  her  sails  afterwards,  went  aU  round 
bar  dock  and  into  the  cabin,  and  found  no  water  in  her ;  and 
that  two  of  the  crew  of  the  sloop  went  to.  her  in  their  boat  to 
take  off  the  cook,  and  one  of  them  went  down  into  the  cabin 
at  the  time  and  brought  away  a  large  amount  of  clothing; 
and  the  master  of  the  schooner  states  that  when  the  ctew  of 
the  sloop  left  his  vessel  in^  their  boat  they  rowed  off  in  the 
direction  of  Thatcher's  island  and  away  from  the  sloop,  and 
that  afterwards,  for  more  than  an  hour,  the  sloop's  masts 
were  seen  by  those  on  board  the  schooner. 

The  crew  of  the  sloop  all  testify  that  they  were  on  her 
deck  when  she  was  struck  by  the  schooner;  that,  she  was 
pressed  down  so  that  the  water  came  up  on  deck  as  high  as 
their  armpits,  pouring  into  the  cabin  and  hold;  that  her 
planks  were  crushed  in,  and  the  water  poured  into  her  ini  a 
large  stream;  and  that  the  three  only  abandoned  her  and  went 
on  board  the  schooner  when  they  found  the  sloop  ill  a  sinking 
condition;  that  they  took  with  them  at  that  time  aU  the 
clothing  that  was  saved;  and  that  when  they  went  in  the  boat 
to  the  sloop  to  bring  off  the  cook  of  the  schooner  neither  of 
the  men  left  the  boat,  and  no  clothing  was  taken  at  that  time 
from  the  sloop's  cabin ;  and,  finally,  that  when  they  all  left  the 
schooner  in  their  boat  they  rowed  near  the  sloop,  saw  that 
her  deck  was  under  water,  and  remained  near  her  for  about 
21)  minutes,  when  she  sank,  and  this  is  sworn  to  have  been 
her  fate  by  all  four  of  her  crew.  While  these  conflicts  are  so 
great  that  it  is  impossible  to  reconcile  the  statements,  there 
are  other  facts  which  go  far  to  establish  the  claim  that  the 
sloop  was  so  greatly  injured  that  she  became  a  total  loss. 
The  schooner  was  more  than  eight  times  as  large  as  the 
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sloop,  and  was  sailing  somewhat  faster.    She  was  high  <ra 
of  water,  while  the  sloop's  deck  was  nearly  on  a  level  with  it 

The  chain  bobstay  of  the  schooner  was  parted  at  the  timi 
near  the  cut-water,  and  her  topmast  was  broken,  so  that  i 
came  down  with  the  topsail.  So  great  damage  could  no 
have  been  sustained  unless  these  vessels  had  come  togethe 
with  considerable  violence,  and  it  is  unreasonable  to  suppoa 
that  the  schooner  was  the  only  sufferer.  It  is  much  mor 
likely  that  this  small,  low  craft  was  crushed  down  by  th 
larger  vessel,  and  that  her  weight,  when  thrown  upon  th 
sloop,  must  have  forced  her  under  water,  and  broken  in  he 
deck  and  sides,  as  stated  by  her  crew,  causiog  her  to  lea 
badly.  It  is  possible  that  the  leak  might  have  been  stoppec 
BO  that  she  could  have  been  taken  into  Bockport;  but  th 
wind  was  in  an  opposite  direction,  her  mainsail  was  uselesi 
and,  if  she  had  run  before  the  wind,  she  must  have  gone  t 
sea,  instead  of  making  a  harbor.  That  she  was  in  a  sinkin 
condition,  and  soon  afterwards  went  down,  being  heavil 
loaded  with  stone,  may  well  be  inferred  from  the  fact  thei 
is  no  evidence  of  her  having  been  seen  by  any  one  since  thi 
night,  although  the  place  of  the  disaster  was  one  where  ve: 
sels  are  constantly  passing. 

.  In  The  Rebecca,  1  B.  &  H.  347,  Judge  Betts  held  "thj 
where  a  vessel  injured  by  a  collision  is  abandoned  by  h« 
crew  and  afterwards  lost,  it  is  enough  to  pit)ve  that  her  ooi 
dition  at  the  time  appeared  to  be  desperate."  Applying  th 
rule  to  the  present  case,  the  libellants  have  established  the 
right  to  recover  the  value  of  their  vessel.  "In  coming  to  th 
conclusion  I  have  attached  little  or  no  importance  to  the  gre; 
mass  of  testimony  introduced  into  this  case  relating  to  coi 
versations  with  the  crew  of  the  sloop  after  the  acoiden 
This  description  of  testimony,  although  often  found  in  actioi 
for  collision,  has  in  most  cases  been  held  by  the  court  to  1 
entitled  to  little  weight  in  determining  disputed  questions 
fact  appertaining  to  the  navigation  of  the  respective  vessele 
The  Empire  State,  1  Ben.  19. 

Decree  for  lilttellantB.    Albert  Maswiok  appointed  asseBs< 
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C.  A.  Stbvkns  and  others  v.  Thb  Bulboads. 

{Cireuit  Oourt,W.  D.  Tennessee.    September  18, 1880.) 

Chakokbt  Piuotiob — DisMiaaAii  bt  thb  Pumntifp  without  Prbj- 
csiox. — ^The  plaintifl  will  not  be  allowed  to  voluntarily  dismiss  bis 
bill  "without  prejudice  to  tbe  bringing  of  another  suit,"  unless  the 
circumstances  are  such  that  the  court  would,  upon  final  hearing,  per- 
mit the  bill  to  be  80  dismissed. 

Sake— Saxs— ExcEPTioHB  to  thb  GbkbraIi  Rcia.— The  right  of  a 
plaintiff  to  dismiss  his  bill  upon  payment  of  the  costs,  at  any  time 
before  a  hearing  on  the  iperits,  is  not  an  absolute  and  unqualified 
right.  It  will  not  be  allowed  when,  by  so  doing,  the  plaintiff  will 
prejudice  the  defendant ;  but  this  injury  must  be  of  a  character  dif- 
ferent from  the  mere  ordinary  inconveniences  of  double  litigation, 
which,  in  the  view  of  the  law,  are  compensated  by  costs,  and  must 
deprive  the  defendant  of  some  substantive  right  not  available  in  a 
second  suit,  or  that  may  be  endangered  by  the  dismissal. 

8akk— Same — Ca8B  hi  Judomxnt. — ^This  exception  is  not  confined  to 
rights  acquired  by  some  order  or  decree  entered  in  the  case.  It  may 
arise  out  of  any  proceeding  in  it,  and  may  be  based  on  the  nature  of 
the  defence,  the  condition  of  the  pleadings,  the  agreement  of  the 
parties,  or  any  circumstance  appearing  in  the  record  which  shows 
that  it  would  lie  inequitable  to  allow  the  dismissal.  Thus,  where  the 
defendant  pleaded  an  estoppel,  which,  if  established,  would  amount  to 
a  defeasance  of  a  lien  claimed  by  the  plaintiff  on  his  property,  and 
which  it  was  the  object  of  the  bill  to  enforce,  and  it  appearing  that 
this  defence  could  be  endangered  by  a  transfer  of  the  lien  after  dis- 
missal, tbe  plaintiffs  were  not  allojred  to  dismiss. 

Keootiablb  Bonds— Lis  Pbndbks.— The  exception  in  favor  of  nego- 
tiable paper  to  the  ordinary  rule  of  lis  pendens,  has  no  applieation  to 
s  suit  commenced  to  enforce  a  collateral  lien  created  by  third  persons 
upon  property  not  belonging  to  the  debtor,  and  now  in  the  hands  of 
strangers  to  the  obligation  of  the  bonds.  The  controversies  about 
the  lien  are  independent  of  and  collateral  to  those  controversies 
about  the  negotiable  securities  which  are  included  in  the  exception. 

In  Equity. 

L.  db  E.  Lehman,  for  plaintiffs. 

Wright,  Folke$  d  Wright,  Jame$  Fentress,  and  E.  C.  Woe- 
uiU,  for  defendants. 

Hammond,  D.  J.  These  causes  were  called  for  trial  at  the 
tgular  call  of  the  docket,  and  set  for  hearing,  by  consent  of 
irties,  for  September  6,  1880.  On  that  day  the  plaintiffs 
loved  to  dismiss  their  suits  upon  payment  of  the  costs,  "with- 
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out  prejudice  to  the  bringing  of  another  Boit,  at  law  or 
equity,  eonceming  any  of  the  matters involyed  therein."  Tl 
defendants  resist  this  motion,  and  deny  that  the  plaintiffs  ct 
dismiss  at  all,  because  by  the  record  it  appears  that  they  ha 
acquired  rights  by  the  defencefi  they  set  ap,  as  against  the 
plaintiffs,  which  would  be  prejudiced  by  the  dismissal.  It 
needless,  in  our  view  of  the  case,  to  state  the  facts  relied  < 
by  defendants  to  take  the  case  out  of  the  ordinary  rule  alloi 
ing  a  plaintiff  to  dismiss  at  pleasure,  because  the  plaintiffs  < 
not  ask  to  dismiss  generally,  but  only  without  prejudice, 
may  be  stated,  however,  that  it.  is  not  claimed  that  any  decn 
has  been  made  which  prevents  a  dismissal,  but  only  that  1 
the  pleadings  and  the  record  it  appears  that  certain  defenci 
have  been  made  and  peculiar  circumstances  exist  which  mal 
it  inequitable  to  allow  a  dismissal  without  a  hearing  on  tl 
merits,  so  that  their  rights  may  be  declared  and  protected  I 
proper  decrees,  both  against  the  plaintiffs  and  as  between  tl 
defendants  themselves. 

The  general  proposition  is  laid  down  in  the  books  that  tl 
plaintiff  may  move  to  dismiss  his  own  bill,  with  costs,  as 
matter  of  course,  at  any  time  before  decree.  The  ordinaj 
form  of  the  decree  is  that,  "upon  motion  of  the  plaintiff  he  b< 
leave  to  dismiss  his  bill  upon  payment  of  the  costs,"  or  thi 
"upon  payment  of  costs  to  b»  taxed  the  bill  stand  dismissed 
2  Hoff.  Ch.  Pr.  Appdx.  form  No.  117;  1  Id.  328,  note, 
seems  to  be  a  conditional  order,  and  depends  upon  actm 
payment  of  costs  to  give  it  effect,  unless  the  defendant  ohoosi 
to  treat  the  bill  as  dismissed,  and  takes  steps  to  enforce  it  i 
a  judgment  for  the  costs.  But  what  effect  will  be  given  to 
decree  dismissing  a  bill  on  plaintiff's  motion,  when  such  decr( 
is  set  up  in  bar  of  a  subsequent  suit  for  the  same  cause  of  actic 
between  the  same  parties,  is  not  well  settled.  Babb  t.  Macke 
10  Wis.  314, 371.  It  is  because  of  this  doubt,  perhaps,  that  t] 
plaintiffs  here  ask  the  extraordinary  order  that  this  volunta 
dismissal,  shall  be  "without  prejudice"  to  the  bringing 
another  suit  at  law  or  equity  concerning  any  of  the  matte 
involved  herein.  The  only  reason  assigned  for  this  form 
decree  is  that,  such  being  the  effect  of  a  voluntary  dismissj 
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is  therefore  proper  to  allow  a  decree  aathorizing  aoother 
tit  to  be  brought. 

The  learned  oooneel  for  plalictiffs  produces'maoh  authority 
establish  his  right  to  bring  another,'Biut  if  this  be  Tolouta- 
[7  dismissed,  and  asks  the  court  now  to  determine  that  qnes* 
m  by  inserting  a  judgment  on  it  in  his  favor  in  the  decree 
dismissal.  The  proper  occasion  to  adjudicate  that  ques- 
>n  will  be  when  the  second  suit  shall  be  brought,  and  the 
cree  on  the  first  shall  be  pleaded  in  bar  to  its  further  pros- 
ution.  It  is  manifestly  improper  to  rule  upon  it  now.  If 
e  plaintiffs'  assumption  of  the  law  be  correct,  they  do  not 
led  to  add  to  the  decree  that  it  shall  be  without  prejudice  to 
eir  right  to  bring  another  suit;  and,  jmless  there  be  some 
ecial  oiroumstanc^  requiring  the  court  to  depart  from  the 
aal  form  of  decree  in  such  cases,  it  would  not  be  just  to  the 
fendants  to  prejudge  their  right  to  plead  a  voluntary  dis- 
Lssal  in  bar  of  another  suit.  In  Vaneman  v.  Fairbrother,  1 
ackf.  (Ind.)  541,  the  court  refused  the  plaintiff's  motion  to 
smiss  "without  prejudice,"  and  inserted  in  the  decree  that 
was  dismissed  "with  prejudice."  The  plaintiff  appealed 
cause  the  order  was  not  granted  in  the  form  he  asked.  The 
preme  court  very  sensibly  said :  "Had  the  order  of  dismis- 
m  contained  the  words  '  without  prejudice,'  as  desired  by 
mplainaut,  it  would  have  afforded  n&  more  security  to  his 
;hts  than  it  would  without  them ;  and  the  insertion  of  the 
>rds  '  with  prejudice, '  as  insisted  on  by  the  court,  does 
»t  render  the  order  of  dismission  peremptory,  like  a  decree 
dismission  on  the  merits.  Either  set  of  words  is  unmean- 
g  in  an  order  of  dismissal,  on  the  motion  of  complainant, 
ithout  a  final  hearing,  as  it  would  have  been  had  the  cause 
ten  dismissed,  on  motion  of  the  defendants,  for  want  of  pros- 
lution." 

After  a  hearing,  either  upon  demurrer  or  final  hearing,  it 
ay  be  and  often  is  very  important  to  determine  whether  a 
ismi^al  shall  be  without  prejudice;  and  where  the  plaintiff 
IB  made  some  slip  and  finds  himself  caught  in  the  predica? 
lent  of  having  his  cause  heard  imperfectly  by  reason  of 
[>me  defect  qf  pleading  or  parties,  01  misconception  of  the 
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form  of  the  proceeding  or  want  of  jurisdiction,  be  may  I 
entitled  to  each  a  decree.  Hughes  t.  U.^S.  4  Wall.  23S 
Kendig  v.  Dean,  97  U.  8.  423 ;  Clayy.  Rufford,  19  Eng.  L. 
£q.  350.  We  need  not  go  into  an  examination  of  this  olaf 
of  cases,  and  it  is  sufficient  to  state  that  generally,  where  tb 
plaintiff  is  without  fault  and  justice  would  require  it,  he  wi 
be  allowed  to  amend  or  bring  a  new  suit.  It  may  be  that  i 
that  class  of  cases  where,  if  a  bearing  were  had,  the  con: 
would  feel  authorized  to  exercise  its  discretion  and  order 
dismissal  without  prejudice,  the  plaintiff  might,  on  discoverix 
the  defect,  voluntarily  dismiss;  and,  to  save  all  possible  quei 
tion  of  his  hght  to  bring  another  suit,  the  court  would  poss 
bly  allow  him  to  dismiss  without  prejudice.  Letter  v.  Leathe 
1  De  G.  &  J.  360-361.  In  the  case  now  under  consideratio 
no  suggestion  is  made  of  any  oircumstance  like  those  mei 
tioned  to  invoke  the  discretion  of  the  court  in  favor  of  sac 
a  decree.     Motion  denied. 


Septbmber  20, 1880.  The  foregoing  decision  having  bee 
announced,  the  plaintiffs  moved  to  dismiss,  in  the  commc 
form,  upon  the  payment  of  costs.  The  defendants  insist  thi 
this  caimot  now  be  done  without  prejudicing  their  rights  in 
way  that  will  make  it  inequitable  to  grant  this  motion.  Thei 
are  bills  filed  by  certain  holders  of  bonds  of  the  state  of  Tenne 
see  to  enforce  against  the  railroads  named  as  defendants  a  li( 
which  the  bills  claim  exists  in  their  favor  on  the  railroad  pro 
erty  now  in  the  hands  of  the  present  owners  of  the  roads.  0th 
defendants  are  persons  called  in  the  argument  "substitutioi 
bond  holders,  who  own  bonds  of  the  railroad  compani 
issued  since  the  bonds  of  the  state  that  the  plaintiffs  hoi 
It  appears  by  the  records,  and  by  affidavits  filed  on  the  hea 
ing  of  this  motion,  that  these  suits  are  three  of  some  twen 
suits  in  all  filed  in  this  district,  and  the  other  federal  judici 
districts  of  Tennessee,  against  all  the  railroads  in  the  sta 
affected  by  the  alleged  lien.  The  cases  have  all  bee'n  pi 
pared  for  trial  in  a  very  elaborate  manner,  and,  being  set  i 
hearing,  have  been  all  tried,  by  agreement,  except  the 
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ihree  before  the  conrt  at  Nashville,  and  are  now  awaiting 
ladgment.  Gounsel  disagreed  as  to  these  three,  and  thej 
irere  oalled  for  trial  regularly  at  the  beginning  of  this  term,  and 
massed,  for  the  mataal  accommodation  of  oonnsel,  to  enable 
;hem  to  reach  some  basis  of  agreement  for  their  trial. 

The  defendants  continuing  to  urge  a  hearing,  the  cases  were, 
}y  stipalation  between  the  counsel  in  writing,  set  for  trial  on 
he  sixth  of  September,  unless  the  plaintiffs  should  show 
iause  for  continuance.  On  that  day  they  moved  to  dismiss 
nthout  prejudice,  which  motion  being  denied,  they  now  more 
10  dismiss  generally.  No  reason  is  given  for  taking  this 
sourse  growing  out  of  any  defect  in  the  proceedings  or  want 
)f  preparation  for  trial,  but  the  motion  is  urged  simply  upon 
;he  ground  of  an  absolute  right  to  dismiss  at  pleasure,  at  any 
ime  before  the  cases  are  actually  heard.  The  defendants, 
imong  other  defences,  plead  an  equitable  estoppel  arising  out 
>f  the  -eonduot  of  the  plaintiffs.  The  allegations  on  this  sub- 
ect  briefly  are,  that  the  railroad  companies,  by  authority  of 
aw,  had  satisfied  the  lien  now  sought  to  be  enforced  by  the 
jlaintiffs  in  a  settlement  they  bad  made  with  the  state  before 
ibese  bills  were  filed;  that  in  the  process  of  this  settlement, 
md  relying  on  its  validity  as  a  release  of  tlie  lien,  they  have 
SBued  bonds  in  large  amounts,  secured  by  liens  on  the  roads. 
Dhese  are  called  "substitution"  bonds.  Both  the  companies 
tnd  these  "substitution"  bond  holders  allege  that  the  plain- 
;iffs  had  acquiesced  and  so  condacted  themselves  in  the  mat- 
er of  the  settlement  with  the  state,  and  the  issuance  of  the 
'substitution"  bonds,  that  they  have  precluded  themselves 
xom  claiming  any  lien  for  the  bonds  they  hold,  however  much 
>ther  persons  may  be  entitled  to  such  a  lien. 

Letters  of  the  plaintiffs  are  exhibited,  with  the  answers  and 
)roof  taken,  intended  to  establish  this  estoppel  on  the  one 
land  and  to  defeat  it  on  the  other.  The  defendants  now 
lay,  if  the  plaintiffs  voluntarily  dismiss  these  bills  they  can 
;ransfer  their  bonds  to  other  persons,  not  affected  by  this 
illeged  conduct  of  the  plaintiffs,  and  this  defence  may  be 
ihereby  effectually  defeated  To  this  several  replies  are 
uadd:  First,  that  the  right  to  dismiss  is  absolute  and  un* 
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qualified ;  teeond,  that  the  proof  does  not  snstain  any  estoppel ; 
third,  that  the  defendants  can,  by  bill  of  injunction,  protect 
themsel-veB  against  any  transfer;  fourth,  that  the  law  of  lii 
pendent  does  not  apply  to  negotiable  paper,  and  that  a  trans- 
feree, while  this  suit  is  pending,  would  not  be  affected  by 
these  allegations  of  estoppel. 

On  a  motion  to  dismiss  I  cannot  try  the  merits  of  this  de- 
fence, nor  determine  whether  it  has  been  made  out  by  the 
proof.  Svtton  Harbor  Co.  v.  Hitchens,  16  Eng.  L.  &  Eq. 
127.  It  is  sufficient  on  the  present  motion  that  the  defence 
has  been  pleaded.  The  point  made  by  defendants  is  that 
they  are  now  entitled  to  a  hearing  on  the  question  of  estop- 
pel, and  that,  relying  on  the  issue  of  these  suits  to  determine 
it,  they  cannot  be  defeated  of  their  defence  by  a  voluntary  dis- 
missal. It  is  apparent  that  if  the  bonds  held  by  the  plain- 
tiffs can  be  transferred  so  that  the  assignee  would  be  unaf- 
fected by  the  pendency  of  these  suits,  no  injury  can  result  tc 
the  defendants  by  the  proposed  dismissal.  And  it  is  there- 
fore necessary  to  settle  that  point. 

The  rule  is  established  that  negotiable  paper  may  b( 
transferred  pending  a  litigation  concerning  its  validity,  or  ix 
which  defences  are  made  to  it,  and  the  bona  fide  assignee  it 
not  chargeable  by  the  pendency  of  the  suit  with  the  knowledg( 
of  the  defence.  Cownty  of  Cass  v.  OilUtt,  100  U.  S.  585,  593 
County  of  Warren  ▼.  Marcy,  97  U.  S.  96 ;  Orleans  v.  Piatt,  99  U 
S.676.  But  this  doctrine  has  no  application  here.  This  is  not  ( 
suit  upon  the  bonds.  The  obligor,  the  state  of  Tennessee,  ii 
not  a  party  to  the  suit,  and,  even  if  it  were,  there  is  no  questioi 
about  the  bonds  themselves.  Indeed,  it  is  not  a  suit  on  thi 
commercial  paper.  It  is  an  equitable  cause  of  action  agains 
third  parties.  It  is  a  bill  to  enforce  a  lien  claimed  upoi 
property  in  the  hands  of  the  defendants,  who  are  not  charge 
on  the  bonds  in  any  other  sense  than  that  there  is  a  lie 
upon  their  property.  Some  of  the  defendants  setting  np  tfa 
estoppel  are  alleged  to  be  subsequent  lien  holders,  and  as  i 
them  the  controversy  is  between  the  plaintiffs  claiming  oz 
lien  and  those  defendants  another.  I  do  not  see  how  th 
kind  of  case  can  be  said  to  come  within  the  doctrine  inei 


Digitized  by 


Google 


ST«T£NS  V.  THE  BAJLSOADS. 


103 


loned.  it  ift  true  the  paper  said  to  be  Becored  by  this  lien 
i  negotiable,  and  the  holder,  wbo;ever  he  be,  would  be  en- 
itled  to  the  benefits  of  the  lien;  but  the  causes  of  action  on 
lie  bonds  protected  by  this  principle  against  the  consequences 
f  lis  pendent  are  independent  of  and  entirely  collateral  to 
bose  causes  of  action  arising  out  of  the  lien.  If  one  held  a 
egotiable  note,  secured  by  a  mortgage  given  by  Bome  third 
arty  not  bound  on  the  note,  it  cannot  be  that  all  the  legal 
nd  equitable  suits  between  the  payee  of  the  note  and  the 
lortgagor  would  come  to  naught  by  a  transfer  of  the  note, 
imply  because  the  note  was  negotiable,  when  it  is  only  in 

court  of  equity,  and  by  operation  of  equitable  principles, 
bat  dk  transfer  of  the  note  would  transfer  the  lien.  The 
lortgage  itself  is  not  negotiable  in  that  sense. 

The  cases  cited  neither  in  principle  nor  precedent  apply 
0  a  case  like  this,  and  I  know  of  no  reason  why  an  assignee 
f  these  bonds  would  not  be  chargeable  with  notice,  by  the 
endency  of  these  suits,  of  the  defences  set  up  by  defendant, 
gainst  the  claim  of  a  lien  on  their  property.  The  answer 
iven  by  Mr.  Justice  Miller  in  Durant  v.  Iowa  County,  1 
7ool.  69,  and  approved  in  Warren  County  v.  Marcy,  supra, 
3  objections  to  the  doctrine  making  negotiable  paper  an  ex- 
eption  to  the  rule  of  lia  pendens,  renders  this  view  more  cer- 
nin.  He  says  the  party  can  protect  himself  against  a  trans- 
Br  by  injunction,  or  a  decree  that  the  securities  be  given  up 
0  be  cancelled.  Now  no  injunction  would  be  granted  restrain^ 
ag  these  plaintiffs  from  transferring  these  bonds  of  the  state 
f  Tennessee  to  whomsoever  they  pleased,  or  requiring  them 
0  surrender  them  to  be  cancelled.  The  suit  does  not  involve 
he  bonds,  and  these  defendants  have  no  concern  with  them, 
r  interest  in  having  them  enjoined  or  cancelled.  Their  only 
oncem  is  to  protect  themselves  against  the  claim  of  a  lien  on 
heir  property,  and  this  they  can  effectually  do  only  by  an  ad- 
udication  that  no  such  lien  exists,  and  a  decree  restraining  the 
>laintiffs  from  setting  it  up  against  them.  No  cross-bill  is  neo- 
ssary  to  entitle  a  defendant  to  such  a  decree.  It  is  the  cus- 
omary  decree  where  a  plaintiff  sets  up  in  a  court  of  equity  a 
alse  claim  to  property,  or  to  an  interest  in  it  or  lien  upon  it. 
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to  restrain  him  from  again  setting  it  up.  It  is  done  to  remo^ 
the  oload  and  keep  the  title  clear.  2  Danl,  Ch.  P.  (5th  Ed 
1614,  and  cases  cited,  notes  4,  5,  and  6. 

I  have  no  donbt  whatever  that  these  suits  do  operate  as 
lis  pendena,  and  are  no  exception  to  the  general  rule  on  thi 
subject.  It  is  argued  that  every  suit  operates  as  a  lis  pe\ 
detts, — that  is,  as  notice  of  whatever  there  is  in  it, — and,  if  th 
fact  is  to  qualify  the  right  to  dismiss,  no  suit  could  be  di 
missed  by  the  plaintiff,  as  he  might  after  dismissal  transf( 
the  subject-matter  and  avoid  its  effect  as  notice  to  the  wof 
of  the  defences  pleaded.  This  would  be  quite  conclusive 
it  were  the^w  pendens  only  that  is  relied  upon  by  defendant! 
but  it  is  not.  The  supposed  qualification  of  the  right  of  di 
missal  depends  upon  the  nature  and  characteristics  of  tl 
estoppel  that  is  pleaded.  That,  it  is  claimed,  operates  as 
waiver  by  the  plaintiffs  of  any  lien,  and  releases  the  propert 
so  far  as  concerns  the  particular  bonds  held  by  them, 
is  not  a  merely  personal  bar  on  the  plaintiffs,  but  is  bindii 
as  well  ontheirprivies, — certainly  those  purchasing  from  the 
with  notice, — and  acts  as  a  defeasance  of  the  alleged  lien, 
is  analogous  to  one  purchasing  land  of  another,  whUe  tl 
real  owner  stands  silently  by,  or  encourages  the  purohas 
If  his  conduct  does  not  operate  to  pass  title,  it  amounts 
the  same  thing,  that  he  and  his  privies  are  estopped.  Bigelo 
on  Estoppel,  449. 

The  pleading  of  that  estoppel  and  its  judicial  ascertainmei 
are  very  important  to  the  security  of  such  a  title.  If  t)ie 
defendants  were  pleading  it  by  a  bill  of  their  own,  they  won 
be  in  no  danger  of  having  ii  circumvented  by  a  transfer  of  tl 
bonds,  and  they  claim  here  that  they  are  now  entitled  to 
decree  which  will  give  them  the  same  relief  as  if  they  hi 
filed  a  bill;  and  it  seems  to  me  that  if  they  establish  tl 
estoppel  they  would  be  entitled  to  such  a  decree.  It  is  tn 
that  the  defendants  may  file  a  bill  of  their  own,  and  it  is  ve 
earnestly  argued  that  this  is  their  only  remedy  against  ti 
supposed  danger  of  a  transfer;  and  it  is  suggested  by  i 
learned  counsel  that  the  defendants  might  bring  such  a  bill 
this  court,  under  the  provisions  of  section  8  of  the  act 
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Mch  3, 1875.  18  U.  S.  8t,  473.  I  doubt  if  a  bill  requiring 
personal  injunction,  and  where  the  injunotion  is  the  chief 
lief  sought,  could  be  brought  here  under  that  section,  and 
not  the  defendants  would  have  to  go  to  the  states  where  the 
Siiutiffs  reside.     Their  argument  is  that  there  is  no  justice 

compelling  them  to  this  course  when  the  plaiutifiFs  have 
ready  brought  a  suit,  and  everthing  is  ready  for  the  hear* 
g  on  the  very  issues  to  be  made  by  these  proposed  injunc* 
>n  suits,  and  I  am  of  opinion  that  it  is  well  taken,  unless 
e  plaintiffs  have  an  unqualified  right  of  dismissal. 
In  Booth  V.  LeycesUr,  1  Keen,  247,  236;  8.  C.  15  Eng. 
1.  B.  247,  Lord  Langdale,  master  of  the  rolls,  said  that  "he 
^d  a  strong  impression  at  first  that  a  plaintiff  might  dismiss 
3  own  cause  upon  payment  of  costs  at  any  time ;  but,  upon 
(quiring  into  the  practice,  he  found  the  rule  to  be  otherwise, 
id  it  was  certainly  quite  reasonable  that  a  plaintiff  ought 
)t  to  have  the  power  of  dismissing  his  bill,  when  by  so 
ling  he  might  prejudice  the  defendant."  Elsewhere  it  is 
id,  in  the  report  of  the  case,  that  it  was  "the  opinion  of  the 
ost  experienced  officers  of  the  court  that  the  order  was 
•egular."    The  cause  had  stood  over  to  enable  his  lordship 

examine  the  cases  as  to  the  practice,  and  he  stated  it  as 
lOve  quoted.  There  were  two  suits,  Booth  T.  Leycetter  and 
ilmer  v.  Leycetter,  the  latter  being  the  one  sought  to  be  dis- 
LBsed.  The  report  is  somewhat  misleading  in  calling  the 
cond  a  "cross-bill,"  because  it  was  not  a  crosa-bill  in  the  first 
it,  but  an  independent  bill,  more  properly  called  in  other 
,rts  of  the  report  a  "cross  cause."  The  two  causes  had 
en  prepared  for  hearing,  and  set  down  together,  when  the 
fendant  in  the  first  cause,  who  was  plaintiff  in  the  second, 
tained  an  order,  as  of  course,  to  dismiss  his  own  bill,  and 
en  objected  that  there  was  a  want  of  parties  in  the  first.  This 
der  of  dismissal  was  set  aside  as  irregular.  The  ground 
ken  for  the  dismissal  was  that  Palmer,  the  plaintiff,  had 
Lsconstrued  a  will,  tmder  which  he  claimed  in  the  bill  that 

was  tenant  in  fee,  when  he  was  only  a  tenant  for  life.  If 
I  was  tenant  for  life,  the  first  suit  was  defective  for  want  of 
.rties,  and  this  was  the  advantage  he  sought  by  dismissing 
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bis  bill,  and  wbiob  the  learned  master -of  the  rolls  wotild  m 
permit  him  to  take. 

I  am  thus  partioalar  in  analyzing  this  cause,  because 
think  the  learned  counsel  for  the  plaintiff  here,  and  some  c 
the  digests  are  mistaken  when  they  say  that  it  only  decide 
that  a  defendant  will  not  be  allowed  to  dismiss  bis  cross-bi 
to  the  injury  of  the  plaintiff  in  the  original  suit.  The  cas 
was  afterwards  affirmed  "in  all  its  parts"  by  Lord  Chance] 
lor  Cottenham,  3  Mylne  &r  Craig,  459,  471 ;  8.  C.  14  Eng 
Ch.  B.  459>.  This  question  of  practice  was  not  mentioned  c 
referred  to  on  appeal,  so  far  as  the  report  shows,  but  if  th 
ruling  of  the  master  of  the  rolls  hr.i  not  been  correct  thei 
was  probably  such  a  defect  of  parties  as  would  have  bee 
fatal  to  the  plaintiff's  case,  and  it  is  fair  to  infer  that  if  th 
lord  chancellor  had  not  approved  the  ruling  the  qnestio 
would  have  been  noticed.  At  all  events,  the  decision  of  th 
master  of  the  rolls  was  submitted  to,  when,  if  wrong,  it  migb 
have  been  reversed.  However,  the  case  of  Curtig  v.  Lloyc 
4  Mylne  &  Craig,  194;  3.  G.  18  Eng.Ch.  193,  is  relied  on  a 
overruling  Booth  v.  Leyceater,  supra.  The  latter  case  vra 
cited  before  the  same  lord  chancellor  who  had  affirmed  i 
and  it  is  said  he  did  not  follow  it  or  notiee  it.  It  was  we 
said  in  that  case,  by  the  solicitor  in  favor  of  the  motion  to  dii 
miss,  that  Booth  v.  Leyceater  was  a  case,  of  "very  peculic 
eircumstances,"  and  had  no  application  to  Otirtis  v.  Lloyt 
No  suggestion  was  made  in  this  latter  case  of  any  injory  i 
the  defendant,  except  that  another  suit  could  be  brought,  as 
the  point  made  was  that  it  was  too  late  after  a  oause  was  B( 
for  hearing  to  dismiss  it  voluntarily.  This  point  was  tl 
only  one  ruled  in  the  case. 

It  is  conceded  by  the  defendants  here  that  under  the  pra 
tice  &S.  settled  by  that  case  there  is  no  objection  to  this  xa 
tion  in  respect  to  the  time  at  which  it  is  made;  bat  th* 
contend  that  at  no  time  after  they  have  pleaded  an  esto 
pel,  like  that  relied  on  by  them,  can  the  plaintiff  endang 
that,  defence  by  a  voluntary  dismissal,  and  that  this  ca 
falls  within  the  exceptions  to  the  general  rule.  The  sax 
thing  may  be  said  of  Carrington  v.  HoUy,  1  Diek.  380.     T. 
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oly  question  there  \i&b  as  to  the  time  at  wbiob  the  mo- 
on could  be  made,  .and  there  were  no  special  circum. 
:anoes  of  injury  relied  on  as  an  objection  to  the  motion. 
In  Badger  y.  Badger,  1  Qiff.  287,  the  second  suit  bad 
een  brought,  and  the  question  was  whether  the  first,  which 
ad  been  dismissed,  was  a  bar.  The  replication  to  the  plea 
enied  that  publication  had  passed,  and  averred  that  the  bill 
ad  been  voluntarily  dismissed,  no  objection  being  made  thereto; 
ad  it  may  be  added  that  nothing  in  the  case  showed  any. 
special  injury  to  the  defendant,  or  other  prejudice  than  the 
rdinary  inconvenience  of  being  vexed  with  two  suits,  as  to 
hich  the  payment  of  costs  seems  to  be  regarded  as  compen> 
ition.  The  learned  circuit  justice  recognizes  that  the  rule 
[lowing  a  dismissal  is  not  absolute,  when  he  says  that  the 
laintiff  might  dismiss  his  bill  at  any  time  before  a  hearing 
a  the  merits,  upon  payment  of  costs,  "unless,  perhaps, 
lere  had  been  some  order  or  proceeding  in  the  cause  oonfer- 
ng  rights  upon  the  respondent  which  would  be  defeated  or 
upaired  by  allowing  that  order."  He  had  no  occasion  to 
^amihe  these  exceptions  to  the  general  rule,  and  expresses 

0  opinion  on  the  subject. 

The  case  of  Booth  v.  Leyceeter  is  conclusive  against  the 
osition  that  the  right  protected  by  this  exception  must  arise 
at  of  some  order  or  decree  entered  in  ihe  case.  It  may 
rise  out  joi  any  proceeding  in  it,  and  may  be  foimd  in  the 
ature  of  the  defence,  the  condition  of  the  pleadings,  the 
greement  of  the  parties,  or  any  circumstances  appearing 

1  record  in  the  case  which  show  that  it  would  be  inequitable 
}  allow  the  dismissal.  In  regard  to  the  attack  made  on  the 
athority  of  Booth  v.  Leyeester,  both  by  counsel  in  Curtia  v. 
ioyd  and  here,  it  may  be  said  that  when  so  eminent  an 
]uity, judge  as  Lord  Langdale  says  he  has  examined  ih« 
ractioe  and  corrects  an  impression  before  that  entertained 
y  himself,  as  it  is  now  entertained  by  learned  counsel  in 
lis  case,  I  must  take  it  to  be  as  he  rules,  unless  he  has  been 
ut  in  error  by  the  authorities  produced.  Matters  of  practice 
Etnnot  be  decided  wholly  upon  adjudicated  oases,  and  the 
laster  of  the  rolls  in  1838  is  a  far  better  exponent  of  what 
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the  practice  was  at  that  time  than  anj  American  judge  a 
this  distance  from  the  time  fixed  for  our  guidance  by  th 
equity  rules.     Equity  Bule  90. 

The  same  lord  chancellor,  whose  ruling  in  Curtis  t.  Lloyi 
is  so  much  relied  on,  said,  in  Cooper  v.  Lewit,  2  Phil.  1711 
181;  8.  C.  22  Eng.  Ch.  181,  that  "the  plaintiff  is  allowed  t 
dismiss  his  bill  on  the  assumption  that  it  leaves  the  defend 
ant  in  the  same  position  in  which  he  would  hare  stood  if  th 
suit  had  not  been  instituted ;  but  that  is  not  so  where  ther 
has  been  a  proceeding  in  the  cause  which  has  given  the  de 
f endant  a  right  against  the  plaintiff. "  In  that  case  it  was  ai 
order  on  a  demurrer,  from  which  the  defendant  could  appeal 
Here  it  is  the  plea  of  an  estoppel,  on  which  the  defendant 
may  have  a  decree  against  the  plaintiffs  personally,  in  th 
sense  that  they  need  to  act  upon  them  by  injunction  at  th 
hearing ;  and  if  now  they  are  allowed  to  leave  the  court  the 
may  not  only  rid  themselves  of  the  defence  by  transfer  of  th 
bonds,  but  drive  the  defendants  to  other  states  for  redresi 
By  general  order  No.  117  of  1846,  29  Eng.  Ch.  B.  Prefix  6« 
the  practice  was  regulated  definitely  by  a  rule  which  is  con 
sonant  with  every  sense  of  justice,  and  the  plaintiff  is  nc 
allowed  to  dismiss,  or  make  default,  after  the  cause  is  se 
down  for  hearing,  without  its  being  equivalent  to  a  dismisss 
on  the  merits.  This  rule  is  not  binding  on  us,  but  it  has  bee 
adopted  in  many  states,  either  by  rule  or  statute.  Badgt 
T.  Badger,mpra',  Howard  v.  Bugbee,  25  Ala.  648;  Kean  t.  Lc 
throp,  68  Ga.  355. 

The  existence  of  this  rule,  so  soon  after  Booth  ▼.  Leycestt 
and  Curtis  v.  Lloyd,  accounts  for  the  fact  that  there  are  n 
later  cases  on  the  subject  cited  by  the  text  writers.  I  ha\ 
consulted  all  the  works  of  practice,  old  and  new,  and  all  it 
cases  I  could  find  accessible  to  me,  and  the  general  result  : 
that  while  they  say  with  one  accord  that  it  is  a  matter  ( 
course  to  allow  the  plaintiff  to  dismiss  at  any  time  before  tl 
hearing  upon  payment  of  the  costs,  none  of  them  deny  tl 
qualification  to  the  rale;  and  the  cases  generally  cited  ant 
xior  to  those  already  mentioned,  namely,  Anonymous,  1  Yc 
Jr.  140 ;  Dixon  v.  Parks,  Id.  401, 402 ;  Countess  of  Plymouth 
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aden,  2  Vem.  81,  32 ;  and  OUbert  v.  Hawlet,  1  Ch.  Ca.  40,  do 
t  any  of  them  fall  within  the  exceptions  mentioned  by  Lord 
jigdale.  In  1  Harrison,  Ch.  Pr.  (Farrand's  Ed.  A.  D.  1807,) 
9,  the  role  is  stated  thus :  "Before  appearance,  the  plain- 
;  may  obtain  leave  to  dismiss  his  own  bill,  so  after  appear- 
ce  and  before  answer,  or  after  answer  and  before  the  par- 
s  have  examined  witnesses,  the  plaintiff  may  generally  of 
irse,  on  motion,  have  leave  to  dismiss  his  own  bill,  with 
its." 

The  case  of  Bastard  v.  Letter,  2  McCord  Ch.  419,  cited  by 
lintiffs,  was  overruled  in  Bethia  v.  McKay,  Cheves'  Eq.  93 ; 
d,  in  Bank  v.  Rote,  1  Rich.  Eq.  292,  one  of  the  ablest  of  our 
iiity  courts,  by  the  mouth  of  a  most  eminent  chancellor, 
er  an  elaborate  examination  of  the  subject,  takes  the  same 
iw  Lord  Langdale  did,  and  reaches  the  same  conclusion  I 
ve  here  expressed.  It  is  said  in  Butler  v.  Bvlkeley,  2 
ranst.  396,  (373)  that  "there  is  no  rale  of  practice  in  this 
irt  which  does  not  yield  to  special  circnmstances."  Numer- 
3  other  cases  have  been  cited  from  the  state  reports,  but  I 
9m  it  unnecessary  to  further  notice  them.  None  of  them 
ay  the  qualification,  or  limit  it  to  rights  acquired  nnder  a 
Bree. 

Other  objections  are  taken,  such  as  that  the  defendants 
ving  answered  under  oath  are  entitled  to  the  benefit  of  the 
swer  as  evidence;  that  by  a  dismissal  the  plaintiffs  can 
Feat  this  right  and  in  a  new  bill  waive  the  oath,  under  the 
lendment  of  the  forty-first  rule  promulgated  December, 
71;  that  there  are  rights  to  be  adjudicated  as  between  the 
fendants  themselves;  and  that  these  plaintiffs  shall  not  be 
owed,  by  what  the  defendants'  counsel  call  "arbitrary  and 
imsical  conduct,"  to  deny  them  a  voice  in  the  determina- 
n  of  this  important  litigation  by  dismissing  the  bills  against 
me  defendants  while  prosecuting  all  the  others  in  the  series 
iinst  the  other  railroads. 

[  am  inclined  to  think  that  none  of  these  objections  are 

lable  to  qualify  the  right  to  dismiss  in  the  present  state  of 

I  practice,  but  it  is  not  necessary  to  decide  these  points  in 

view  I  take  of  the  first  objection  considered.    The  injury 
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io  the  defendant  must  be  of  a  character  that  deprives  hin 
some  substantive  rights  concerning  his  defences  not  availt 
in  a  second  snit,  or  that  may  be  endangered  by  the  dismis 
and  not  the  mere  ordinary  inconveniences  of  double  litigati 
which,  in  the  eye  of  the  law,  would  be  compensated  by  co 
Nor  is  it  necessary  to  consider  the  suggestion  that  the  stipi 
tion  of  counsel,  and  the  order  upon  it,  amounts  to  an  agi 
ment  to  try  or  continue  and  not  dismiss.  I  am  satisfied  t 
the  right  to  dismiss  is  not  absolute,  and  that  this  cas( 
within  the  qitnlification  mentioned. 
Motion  denied. 

Note.— Consult,  on  the  right  of  the  plaintitt  to  dismiss,  Ordinal 
■  of  Lord  Bacon,  Nos.  13,  14, 16,  17 ;  Barton's  Suit  In  Equity,  ( A.ppend 
MBdd.  Ch.  Pr.  297;  1  NewL  Ch.  177;  1  Smith's  Ch.  Pr.  (adJi!d.)312,  i 
1842;)  Beame's  Eq.  Costs,  8S,  229,  (2U  Jjaw  Lib.;)  1  Danl.  Cb.  Pr.  (5th  i 
790,  and  compare  previous  editions ;  1  Iloff.  Ch.  Pr.  327,  and  notes ;  Ha 
ford  V.  Slam,  2  Sim.  &  Stu.  196  ;  S.  C.  1  Eng.  Ch.  196 ;  Brandlyn  v.  ( 

1  Atk.  671 ;  Rubtrry  v.  X&rrit,  16  Sim.  313 ;  8.  C.  39  Eng.  Ch.  313 ;  M 
T.  Wtubmath,  2  Moll.  128;  8.  0.  1  Beat.  17;  8.  0. 12  Cond.  Eng.  Ch. : 
Gen.  Ord.  No.  117,  29  Eng.  Ch.  (Prefix  66;)  2  De  0.  Maen  *  Gord. 
note;  Re  OrreU  Co.  L.  R.  12  Ch.  DIv.  681;  BUrdemann  v.  Seymou 
Beav.  594;  8.  0. 17  Eng.  Ch.  594,  note;  29  Eng.  Ch.  350;  Craft  v.  Jt 
ton,  Tenn.  Bbj^.  Ct.  Knoxvllle,  1875 ;  Ettit  v.  Smith,  Id.;  1  King's  Dig 
Ed.)  945,  2;  Foote  v.  Oibbt,  1  Gray,  412;  Bigeloio  v.  Wintmr  Id.  299, ; 
B<nrow»eai6  v.  TutOe,  6  Allen  377 ;  Snell  v.  Bieight,  121  Mass^  348 ;  Perri) 
Swaim,  2  J.  C.  475 ;  Burrat  v.  Looker,  4  Paige,  227 ;  Cumntint  v.  Bei 
8  Paige,  79 ;  Simpton  v.  Breuster,  9  Paige,  24.5 ;  Sfo  Int.  Co.  v.  Dag 
247;  SaxUm  v.  StowM,  11  Paige,  526 ;  Railroad  Co.  v.  Waird,  18  Barb. 
WUdtr  V.  Boynton,  63  Barb.  547,  560;  Ogtbury  t.  La  Farge,  2  N.  T. 
Sinilh  V.  Adams,  24  Wend.  5S5 ;  Conner  v.  Brake,  1  Ohio  8t.  166 ;  Fr 
V.  J^«ncA,80hio,214;  Louderbachv.CoUin»,40hioSt.251;  Smithy.  8i 

2  Blackf.  (2d  Ed.)  232;  Spriggsx.  Wilton,  2  Dcv.  Eq.  386;  SayUfr.  TOx 
B  R.  I.  79,  91;  Porter  v.  Vaughn,  26  Vt.  624,  626;  Orubbt  v.  OayU 
Hayw.  575 ;  Palmer  v.  Rankint,  30  Ark.  771 ;  Cook  v.  Walker,  24  Ga. 
Camden,  etc.,  v.  Stexcart,  4  Green,  Ch.  69 ;  IT.  8.  v.  Keen,  1  McLean,  45 
p.  447  ^  WeleA  t.  Mandemlle,  1  Wheat.  233 ;  Goodyear  v.  Bi»hop,  4  Bla 
438.-     . 
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{Circuit  Court,  D.  Maine.    September,  1880.) 

AXATioir— Uninhabited  Township— 8evera1i  Owneks— Valuatiou 
— Appobtionment— CoNSTiTtrTioH  OF  Maine. — Qwere,  Whether  an 
uninhabited  township  of  land,  sitnated  in  the  state  of  Maine,  and 
owned  in  severalty  by  different  proprietors,  was  rightfully  included 
in  a  tax  act  which  made  no  provision  for  a  valuation  of  the  land  of 
the  different  owners,  and  no  apportionment  of  the  tax,  as  required 
by  the  constitution  of  the  state. 
Clarke  v.  Strickland,  2  Curt.  493. 

4MS— Dbsokiftion  of  Wild  Lands— Usaoe.— A  tax  act  of  the  state 
of  Maine  located  certain  wild  lands  in  a  specified  county,  and  further 
described  them  as  "No.  8,  R  3.  do.4o.  do.,'.'  the  words  "do."  being 
placed  directly  under  the  entry  "  W.  of  £.  line  of  «tate."  Held,  that 
such  description  had  acquired  a  well-known  signification  from  a 
usage  of  more  than  50  years,  and  was  therefore  sufl3cient. 

AME  —  Public  and  Prfvatb  Pbopebty  —  Forfeitube.  —  ^riore. 
Whether  the  lands  of  individual  owners  are  forfeited 'for  the  non- 
payment of  a  tax,  where  such  lands  have  been  included  with  those  of 
the  state  in  a  valuation  and  assessment  for  the  purposes  of  taxation, 
but  have  been  alone  sold  for  the  payment  of  the  entire  tax. 

AMB— EqtnTABi.,E  Interest— Legislative  Resolve.— Under  a  resolve 
of  the  legislature  of  the  state  of  Maine  certain  officers  and  soldiers  of 
the  revolutionary  war  were  each  entitled  to  receive  a  certain  amount 
of  land,  to  be  assigned  by  draft,  and  were  given  certificates  for  the 
same.  BM,  that  the  legislative  resolve  vested  in  the  holders  of  such 
certificates  an  interest  in  their  respective  lots,  which,  at  the  pleasure 
of  the  legislature,  could  be  subjected  to  taxation. 

AME — Unconditional  Deed  from  Btath.— Held,  further,  that  subse- 
quent Tmconditional  deeds  from  the  state  to  the  holders  of  such  cer- 
tificates, did  not  release  said  lots  from  taxes  thus  Imposed. 

AME — FoBFBITDBE— SUBSEqUENT  EXTENSION  OF  TiMB  OF  PaTMENT. — 

Where  lands  have  been  forfeited  to  the  state  for  the  non-payment  of 
a  tax,  and  a  subsequent  act  of  the  legislature  has  extended  the  time 
for  the  payment  of  such  tax,  the  title  to  such  lands  under  a  tax  sale 
must  be  established  under  the  latter  act. 
Clarke  v.  StrieUand,  2  Curt.  493. 

Lamb — Sale — Notice.— A  tax  sale  is  void  unless  the  notice  of  sale  ^ 
duly  published  in  accordance  with  the  requirements  of  the  statute. 

lAME— Same.— A  tax  sale  is  void  unless  all  the  taxes  under  which  the 
sale  ts  made  bre  valid.  "     '  >.-... 

.Kw*«y.  «Aaw,  IQlf.  309.  ;' 


I    I 


( 

r::r 

■•■■■:} 


Digitized  by 


Google 


J13  VBDB&AL  BSPOaTEB. 

9.  Same— Bakb— CoKvsTAiTCE.— A  coiiTeyance  of  "  all  the  rigbt,  ti< 

and  interest  of  the  state"  in  certain  lands,  by  virtue  of  a  forfeiture 
the  non-paytbent  of  taxes,  is  not  authorized  by  a  statute  directinj 
sale  and  conveyance  of  such  lands. 

10.  Same— Samk— IBBEOUI.AIUTIE8— CuRATivit  Act Such  irregularis 

cannot  be  cured  by  a  subsequent  act  of  the  legislature,  where  the  t 
met  owners  still  retain  their  title  to  the  lands. 

Sioeum,  y.CUy  of  Boston,  8.  C.  Mass.  Oct.  1880. 

11.  Same— Sahb— FsDBRAi.  CotniTS— Statb  Codhtb.— It  is  the  duty 
the  federal  courts  to  follow  the  decisions  of  the  state  courts  on  at 
laws  regulating  proceedings  in  cases  of  tax  sales. 

Sa}/m<md  v.  Longworth,  14  How.  76,  78. 

12.  Bamb — Same — CoNBTRUcnoif. — Proceedings  creating  a  forfeiture  a 
sale  of  lands  for  the  non-payment  of  taxes  are  to  be  strictly  c< 
strued. 

Tohmm  ▼.  Ecibi,  68  He.  816. 

Bradbury,  Madigan  &  Webb,  for  demandant 

Alhert  W.  Paine,  for  tenants. 

Fox,  D.  J.  This  is  a  writ  of  entry  for  the  recovery  of  tow 
ship  No.  8,  in  the  third  range,  west  from  the  east  line 
the  state,  in  the  county  of  Aroostook,  containing  33,040  acr( 
On  the  first  day  of  the  first  term  the  respondents  filed  a  d 
claimer  of  certain  specified  lots,  and  pleaded  the  general  iss 
as  to  the  remainder,  which  disclaimer  was  accepted,  and  t 
pleadings  joined  and  case  submitted  to  the  coiirt  for  its  ( 
cision.  It  is  admitted  that  this  township  is,  and  always  h 
been,  a  wUd  township,  without  inhabitants,  and  not  taxal 
in  any  city,  town,  or  organized  plantation,  and  that  no  no 
paper  was  published  in  Aroostook  county  prior  to  Decemb 
1857.  March  17, 1835,  the  legislature  of  Maine,  by  its  resol 
declared  that  certain  officers  and  soldiers  of  the  revolution! 
war,  and  widows  of  deceased  officers  and  soldiers,  shoold 
entitled  to  receive  200  acres  of  land,  to  be  selected  from  c 
tain  townships,  one  of  which  was  letter  D.  The  land  ag 
was,  by  said  resolve,  directed  to  cause  said  townships  to 
surveyed  into  convenient  lots  of  200  acres  each,  and  to  exec 
a  conveyance  of  one  lot  to  each  party  who  should  prove 
claims,  to  the  satisfaction  of  the  land  agent,  on  or  bei 
March  4,  1838. 
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Before  the  surrey,  the  parties  who  shonid  establish  their 
urns  were  entitled  to  a  certi^cate,  stating  they  were  en- 
led  to  receive  the  200  acres,  which  certificate  was  declared 
be  conclusive  evidence  of  their  right  to  receive  the  oonvey- 
ice,  in  fee-simple,  of  one  of  said  lots,  whenever  the  same 
ould  be  surveyed.  By  a  resolve  approved  March  18, 1840, 
traship  No.  8,  the  subject-matter  of  the  present  suit,  was 
ipropriated,  in  lien  of  letter  D,  to  satisfy  the  holders  of  cer- 
icates  for  lots  issued  by  the  land  agent  under  the  former 
solves.  Where  the  holders  had  not  selected  lots  and  re- 
ived their  deeds,  the  land  agent  was  required  to  have  town- 
ip  No.  8  surveyed  into  lots  of  200  acres,  and  to  distribute 
B  same  by  draft  among  the  holders  of  such  certificates, 
immissioned  officers  and  their  widows  were  to  receive  COO 
res  in  three  lots.  Under  this  resolve  the  township  was 
rveyed.  A  plan  was  made  by  Thomas  Sawyer,  Jr.,  and  ac- 
rding  to  his  plan  and  survey  the  whole  township  was 
nded  into  108  lots,  of  about  200  acres  each.  'Five  of  these 
IB  were  set  apart  for  public  uses.  These  lots  are  dis- 
kimed  by  the  tenants.  All  the  lots  in  the  township,  except 
3se  reserved  for  public  uses,  were  assigned  by  draft  to  the 
Iders  of  the  certificates,  as  provided  in  the  resolves  before 
ferred  to,  and  the  record  of  the  drawing  of  the  lots  was 
pt  by  the  land  agent  in  his  office. 

In  the  years  1841,  1845,  and  1850,  respectively,  the  legis- 
lore  fixed  the  state  valuation  by  resolves,  which  are  verba- 
n  with  each  other,  and  of  which  the  follo^iring  is  a  copy : 
"Resolved,  That  the  number  of  polls  and  amount  of  estates 
nexed  to  the  several  towns  and  plantations  in  the  several 
unties,  and  the  aggregate  of  the  several  counties  in  the  forc- 
ing schedule,  be  and  the  same  are  hereby  established  as  the 
.mber  of'polls  and  valuation  of  estates,  of  taxable  polls  and 
bates  of  this  state,  until  the  further  order  of  the  legislature." 
The  schedule  referred  to  in  the  resolves  contained  the  fol- 
iring  entry,  which  is  the  only  entry  claimed  to  be  pertinent 
this  case,  viz. :    For  1841 : 
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County  op  Aroostook. 

*  *  • 


wild  lands  in  the  coanty  of  Aroostook ; 


No.  and  Bange. 

Acres. 

Value 

No.  8,  E.  3,  west  from  east  line  of  state. 

23,040 

$4,00 

•  The  schedule  for  1845  was  the  same,  except  that  the  valu 
was  14,500. 

And  for  1850  was  as  follows: 

Description. 

Acres. 

Value 

8,  Bange  3. 

• 

22,040 

$4,50( 

Demandant  also  introduced  the  several  acts  assessing  i 
tax  on  the  state  under  said  valuations  for  the  several  years 
from  1841  to  1868,  inclusive.  The  first  section  of  each  o 
said  acts,  and  the  only  section  preceding  the  schedules,  is  thi 
same  in  all,  and  is  as  follows : 

"Section  1.  That  each  city,  town,  plantation,  or  othe 
place  hereinafter  named,  within  the  state,  shall  he  assessei 
and  pay  the  several  sums  with  which  they  respectively  stan< 
charged." 

In  the  schedules  following  the  section  the  following  entr 
is  the  only  one  alleged  to  refer  to  the  matter  in  controversy 
For  1841 : 

County  of  Aeoostook. 

D.  R.  2  W.  of  E.  line  of  State. 

«  *  *^  •  *  •  • 

No.  8,  B.  3,  do.  do.  do.,  (eleven  dollars  sixty  cents,)    $11  6' 
All  the  other  years  are  essentially  the  same,  except  tha 
the  amount  of  tax  varied  in  different  years. 

The  demandant  claims  to  have  acquired  a  valid  title  to  9 
lots,  in  this  township,  by  reason  of  their  having  been  forfeite 
for  non-payment  of  state  taxes,  and  subsequpntly  deeded  h 
the  state  to  the  demandant,  or  one  McCrillis,  Whose  title,  : 
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3  admitted,  the  demandant  has  acquired.  The  first  deed  waa 
xecuted  April  30,  1849,  by  Samuel  Cony,  land  agent,  and  is 
s  follows : 

To  all  persons  to  whom  these  presents  may  come :  Samuel 
Cony,  land  agent  for  the  state  of  Maine,  sends  greeting : 

"Whereas,  on  the  twenty-third  day  of  March,  A.  D.  1849', 
Coses  McDonald,  treasurer  of  the  state  aforesaid,  furnished 
aid  land  agent  with  a  list  of  all  tracts  and  townships  of  land 
n  which  the  taxes,  costs,  and  interest  had  not  all  been  paid, 
nd  which  had  by  him  been  advertised,  as  provided  in  an  act 
iving  further  time  to  redeem  the  lands  Ibrfeited  to  the  state 
}r  the  non-payment  of  taxes,  and  for  the  disposition  of  lands 
rhich  may  hereafter  become  forfeited,  approved  August  10, 
848,  which  list  includes  the  tract  of  land  hereinafter  de- 
Bribed,  on  which  the  sum  of  $218.37  appeared  by  said  list 
3  be  due  and  unpaid  for  said  taxes,  costs,  and  interest. 

"And,  whereas,  afterwards,  on  the  thirteenth  day  of  April, 
..  D.  1849,  at  11  o'clock  in  the  forenoon,  at  the  land-office 
f  the  state,  in  Augusta,  said  land  agent  did  sell  said  premises 
ereinafter  described  to  William  H.  McCrillis,  of  Bangor,  in 
18  county  of  Penobscot  and  state  of  Maine,  at  auction,  for 
ie  sum  of  $300,  he  being  the  highest  bidder  therefor,  at  that 
Lim,  said  land  agent  having  first  given  public  notice  of  said 
me  and  place  of  sale  by  publishing  such  notice  three  weeks 
accessively  in  the  Age,  being  the  state  paper  of  said  state  of 
[sine : 

"Now,  know  ye  that  I,  Samuel  Cony,  in  my  said  capacity, 
1  consideration  of  the  premises  and  of  the  payment  of  said 
am  of  $300,  the  receipt  of  which  is  hereby  acknowledged,  do 
ereby  sell  and  convey  to  him,  the  said  McCrillis,  his  heirs 
ad  assigns,  forever,  all  the  right,  title ,  and  interest  which 
le  state  of  Maine  has,  by  virtue  of  such  forfeiture,  in  and  to 
5,026  acres  of  land  in  township  No.  8,  range  8,  west 
•om  the  east  line  of  the  state,  in  the  connty  of  Aroostook ; 
)  have  and  to  hold  the  premises  aforesaid,  with  all  the  priv- 
eges  and  appurtenances  thereof,  to  him,  the  said  McCrillis, 
is  heirs  and  assigns,  forever:     Provided,  however,  that  the 
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owners  thereof  shall  have  a  right  to  redeem  the  eame  with 
one  year  from  said  time  of  sale,  by  paying  to  said  porchas 
or  assigns  the  amount  for  which  the  same  was  sold  as  afoi 
said,  with  interest  thereon  at  the  rate  of  30  per  cent,  p 
annum,  and  the  cost  of  reconveying  the  same. 

"In  witness  whereof,  I,  the  said  Samuel  Cony,  in  my  sa 
capacity,  have  hereunto  set  my  hand  and  seal  this  thirteen 
day  of  April,  in  the  year  one  thousand  eight  hundred  ai 
forty-nine.  Sahuel  Gont.     [l.  s.] 

"Signed,  sealed,  and  delivered  in  presence  of 

"Wm.  CotHiTBE." 

The  next  deed  isifrom  Cony,  as  land  agents  to  Hodgdon, 
dated  April  30,  1850,  and  is  substantially  like  the  form 
deed,  reciting  that  the  list  of  unpaid  taxes  was  furnished  I 
McDonald,  as  state  treasurer,  March  25, 1850;  that  the  prei 
ises  thereinafter  described  were  sold  April  80,  1850,  at  pa 
lie  auction,  to  Hodgdon;  and  that  due  notice  was  given  of  tl 
time  and  place  of  sale  by  publishing  the  same  three  wee] 
successively  in  the  state  paper.  The  description  of  the  e 
tate  conveyed  is  as  follows:  "  14,800  acres  of  land  in  tow 
ship  No.  8,  in  the  third  range,  west  from  the  east  line  of  tl 
state,  it  being  the  balance  of  said  town  returned  to  me  1 
the  treasurer  as  forfeited  for  the  non-payment  of  taxes  £ 
the  year  1846." 

The  third  deed  is  from  A.  F.  Morrill,  land  agent,  to  Hod 
don,  dated  April  30,  1851,  and  recites  that  the  list  of  unpa 
taxes  for  1846  was  furnished  by  the  treasurer  to  the  lai 
agent,  March  17,  1851.  The  sale  was  made  April  30,  18£ 
and  the  land  agent  did  thereby  sell  and  convey  to  said  Ho^ 
don  all  the  right,  title,  and  interest  which  the  state  of  Mai 
had,  by  virtue  of  the  forfeiture,  in  and  to  700  acres  of  la 
in  township  No.  8,  range  3. 

The  last  deed  was  September  27,  1864,  and  was  from  i 
state  treasurer  to  McCnllis,  the  law  having  been  changed, 
that  the  officer  executed  the  conveyance  instead  of  the  la 
agent.  It  purported  to  convey  the  interest  of  the  state 
4,340  acres  in  township  numbered  8,  range  3,  the  same  be: 
forfeited  for  non-payment  of  $29.19,  including  its  proport 
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the  state  tax  for  184:9,  '60,  '51,  '62,  and  '63,  and  of  the 
inty  tax  for  the  same  years,  certified  to  the  treasurer  ao- 
rding  to  law.  The  deed  states  that  the  notices  were  duly 
blished  in  the  papers  according  to  statute  requirements, 
[n  Clarke  v.  Strickland,  3  Curtis,  493,  the  question  was  dis- 
used whether  an  uninhabited  township  of  land,  owned  in 
reralty  by  different  proprietors,  was  rightfully  included  in 
ax  act  which  made  no  provision  for  a  valuation  of  the  land 
the  different  owners,  and  no  apportionment  of  the  tax,  as 
is  required  by  the  constitution  of  Maine.  For  satisfactory 
bsons,  there  presented,  the  question  was  not  then  passed 
sn  by  the  court.  The  same  reasons  exist  in  the  present 
ise,  and  there  will  be  no  expression  of  any  opinion  upon  tl\^at 
3stion. 

rhe  objection  is  strongly  pressed  by  the  tenants  that  no  tax 
s  laid  on  "township  No.  8,  in  the  third  range,"  as  it  is 
d  all  the  tax  acts  describe  the  estate  taxed  simply  as  "No. 
B.  8,"  which  is  unintelligible.  This  is  hardly  a  correct 
leription  of  what  appears  in  the  tax  acts,  as,  in  the  first 
^ce,  the  estate  is  always  located  in  the  county  of  Aroostook; 
i,  secondly,  the  whole  entry  is  "No.  8,  R.  8,  do.  do.  do." — 
ise  words  "do."  being  placed  directly  under  the  entry  "W. 
E.  line  of  state,"  thereby  clearly  declaring  that  "No.  8,  B. 
was  situated  in  the  county  ol  Aroostook  and  west  of  the 
it  line  of  the  state.  On  reference  to  the  tax  acts,  as  far 
3k  as  1821,  it  will  clearly  appear  that  these  "cabalistic  let- 
8  and  terms,"  to  use  the  language  of  the  learned  counsel 
the  tenant,  were  then  employed  by  the  legislature  in  describ* 
;  townships  to  be  taxed ;  as,  for  instance,  in  fixing  &e  taxes 
\%  year  for  Washington  county,  which  then  included  the 
)sent  county  of  Aroostook,  there  wiU  be  found  the  following 
try :  "County  of  Washington,  No.  1,  first  range  9,  65-100 ;" 
o.  6,  6,  72-100;"  and  the  same  course,  it  is  believed,  has 
m  adopted  in  every  tax  act  since  that  year.  These  "signs 
d  cabalistic  letters,"  from  a  usage  of  more  than  50  years, 
ve  acquired  a  -v^ell-known  signification,  and  there  is  not  an 
lividual  in  this  state,  who  has  ever  had  an  interest  in  an 
re  of  wild  land,  who,  for  an  instant,  could  entertain  a  doubt 
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that  "No.  8,  B.  8,"  in  the  tax  act,  was  intended  to  describ 
township  of  that  number  in  that  range,  and  the  letters  t 
figores  there  found  would  be  as  intelligible  to  him,  as  eai 
understood  by  him,  as  if  the  entry  had  been  written  out 
full  length  instead  of  being  abbreviated. 

Another  objection  to  the  taxes  for  every  year  (except 
three  included  in  the  last  deed)  is  that  they  were  laid  on 
entire  township  of  23,040  acres,  and  that,  while  the  full  tax  ^ 
assessed  on  the  ^,040,  it  was  collected  only  from  the  own 
of  the  22,040,  thereby  exonerating  the  1,000  acres  of  pal 
lands;  as,  for  instance,  a  tax  of  |11.60  assessed  on  this  toi 
ship  in  1841  was  laid  on  23,040  acres,  valued  at  $4,000, 
the  whole  $11.60  was  apparently  collected  from  only 
22,040,  including  the  portion  sold  for  the  non-payment 
taxes. 

Property  belonging  to  the  state  is  not  ordinarily  snbjeci 
taxation,  but  if  the  state,  by  its  legislature,  sees  fit  to  inclu 
in  a  valuation  for  the  purposes  of  taxation,  its  own  propei 
together  with  that  belonging  to  individuals,  and  asses 
thereon  a  tax,  and  afterwards  collects  the  entire  tax  fr 
the  individual  owners  by  a  sale  of  their  portion  of  the  ests 
as  forfeited  for  the  non-payment  of  the  entire  tax,  it  may 
questionable  whether  the  individual  owner  has  thereby  1 
his  estate;  but,  as  there  are  other  difficulties  which,  in 
opinion  of  the  court,  are  fatal  to  the  title  of  the  defendan 
is  not  necessaVy  for  the  court  to  pass  upon  this  objection. 

In  every  year's  taxes  are  included  a.  large  number  of  1< 
the  fee  of  which  was  then  in  the  state,  but  the  equitt 
interest  thereto  was  in  the  holders  of  these  certificates.  ] 
claimed  that  these  lots  were  not  subject  to  taxation,  bui 
the  opinion  of  the  court  the  legislative  resolve  vested  in 
holders  of  the  certificates  an  interest  in  their  respective  ] 
'which,  at  the  pleasure  of  the  legislature,  could  be  subje 
to  taxation,  and  this  objection,  therefore,  is  not  sustainei 

By  chapter  723,  Statutes  of  1836,  it  was  made  the  dul 
the  state  treasurer  to  cause  an  assessment  of  a  state  ta: 
any  township  or  tract  of  land  not  taxable  by  the  assessoi 
any  town  or  organized  plantation,  to  be  published  in 
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irapaper  of  ih'e  state  {Winter  three  Tvieeks  BacceBsiveij. 
inty  taxes  on  snob  township  or  tract  were  to  be  certified 
the  eoTintj  treasarer  to  the  state  treasurer,  who  was  to 
dit  the  coanty  with  the  amonnt.  The  owner  of  any  tract 
assessed  for  state  or  coonty  tax,  advertised  as  aforesaid  by 

tlreasorer,  might,  at  any  time  within  four' years  (after« 
rds  inoreaeed  to  five)  from  passing  the  act  of  assessment, 
eem  the  same  from  any  state  tax  by  paying  the  full 
ount  of  the  tax,  with  20  per  cent,  interest,  after  one  year 
m  date  of  assessment ;  and  from  any  county  tax,  by  paying 

amount  credited  by  the  state  treasurer  to  the  county, 
h  like  interest,  within  four  years  from  the  date  of  such 
dit;  and  if  not  so  paid  it  was  provided  "that  said  town< 
p  or  tract  shall  be  wholly  forfeited,  and  the  title  thereto 
.11  vest  in  the  state,  free  and  quit  from  all  claims  by 
T  former  owner,  and  the  same  shall  be  held  and  owned  by 

state,  by  a  title  declared  to  be  perfect  and  indefeasible." 
is  act  remained  in  force  until  August  1,  1841,  when  it  was 
ealed  by  the  Bevised  Statutes. 

[hese  provisions  were  substantially  re-enacted  by  chapter 
of  the  Revised  Statutes  of  1841,  but  the  last  publication 
3  to  be  made  by  the  state  treasurer  within  three  months 
m  the  day  on  which  the  assessment  was  made  by  the  legis- 
ire.  Some  conflict  is  found  between  sections  8  and  9  of 
i  chapter  as  to  the  time  within  which  the  payment  was  to 
made  by  the  land  owner,  but  the  same  is  of  no  importance 
the  decision  of  this  case,  as  such  payments  were  never 
de.  The  title  which  the  state  acquired  by  the  forfeiture 
the  non-payment  of  the  taxes  was  declared  to  be  perfect 
1  indefeasible,  in  the  identical  language  used  in  the  former 
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rhe  tax  for  1841  was  laid  under  the  act  of  1836.  Those 
1842  to  1846,  inclusive,  were  laid  under  the  Bevised  8tat« 
s,  and  it  appeairs  that  notice  of  the  assessment  of  the  state 
for  these  various  years  was  each  year  duly  published,  in 
ordanoe  with  the  requirements  of  law,  with  the  exception 
the  year  1842,  the  notice  for  which  year  was  inserted  iil 
y  one  week's  issue  of  the  state  paper.     No  objection  is 
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raised  in  argument  bj  the  learned  ooansel  for  the  tenants  i 
the  form  of  the  notices  thus  given.  The  oonrt  does  not  di 
eorer  any  defect  therein,  and  by  the  non-payment  of  tl 
taxes  for  all  these  years,  excepting  1842,  by  the  owners  ( 
said  lots,  within  the  time  required,  after  legal  notice,  tl 
state  acquired  "a  perfect  and  indefeasible  title  thereto." 

It  is  claimed  by  the  tenants  that,  granting  the  taxes  of  18^ 
and  subsequent  years  were  legally  assessed,  the  conveyanct 
subsequently  executed  by  the  land  agent  of  various  lots  to  tl 
parties  entitled  thereto,  had  the  effect  to  release  those  lo 
from  the  outstanding  taxes;  that  when  the  state  made  a 
unconditional  deed  of  a  lot,  it  thereby  released  and  conveye 
all  interest  therein,  and  could  not  afterwards  claim  a  fo 
feiture  of  a  tax  thereon  previously  assessed.  Twenty-set< 
lots  were  conveyed  prior  to  1841,  and  a  like  number  wei 
conveyed  that  year;  but  the  deeds  were  all  executed  previoi 
to  the  passage -of  the  act  assessing  the  tax  for  that  year,  i 
that  54  lots  were  all  conveyed  to,  and  the  legal  title  therei 
was  held  by,  their  individual  owners  when  the  tax  of  18^ 
was  assessed;  but  in  each  of  these  subsequent  years,  up  ' 
and  including  1847,  one  or  more  lots  were  deeded  by  the  lai 
agent  to  the  holders  of  the  certificates.  The  land  agent  wi 
not  authorized  by  any  act  to  release  these  lots  from  the  enouB 
brances  they  were  subjected  to  for  taxes  until  said  taxes  ht 
been  paid,  and,  in  the  opinion  of  the  court,  the  deeds  as  ex 
outed  by  him  should  be  construed  as  passing  to  the  grantei 
the  interest  which  they  were  entitled  to  under  the  resolv< 
granting  tbese  lots  to  the  soldiers,  and  not  as  releasing  L 
lots  from  any  burden  from  which  they  had  become  subje 
for  taxes  subsequently  imposed.  To  that  extent  only  was  tl 
land  agent  authorized  to  make  a  conveyance. 

On  the  tenth  day  of  August,  1848,  an  act  was  passe 
(chapter  66,)  the  title  of  which  is  "An  act  giving  further  tin 
to  redeem  lands  forfeited  to  the  state  for  non-payment 
taxes,  and  for  the  disposition  of  lands  which  may  hereafi 
I  become  forfeited."  This  is  the  act  referred  to  in  the  fi: 
three  deeds,  under  which  demandant  makes  title  to  the  pre 
ises,  and  requires  a  careful  examination  of  its  provisions 
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ler  to  determme  whether  the  forfeitare  inonrred  under  the 
mer  aots  was  waived  by  the  legislature  in  behalf  of  the 
d  owners. 

3y  the  first  section  of  this  act  the  treasurer  was  required 
advertise  within  30  days,  for  six  months,  in  six  specified 
)ers,  a  list  of  the  forfeited  tracts,  8pecif3nng  the  amount 
bazes  due  on  each,  and  the  time  allowed  by  the  act  to  pay 

same.  By  the  second  section  the  owner  could  pay  the 
ount  at  any  time  previous  to  the  advertisement,  or  on  or 
ore  the  first  day  of  March  of  each  year  after  the  lands  were 
rertised.  Under  thtse  sections  the  time  for  the  payment 
;he  taxes  was  extended,  and  a  party  was  not  obliged  to  pay 
il  the  advertisement  had  been  published  as  therein  re- 
red.  Before  'the  treasurer  could  make  to  the  land  agent 
Btum  of  the  list,  it  was  made  a  condition  precedent  that 
h  list  should  have  been  so  advertised;  the  language  in 
tion  8  being  "that  the  treasurer  shall  furnish  the  land 
int  a  list  of  all  tracts  or  townships  of  lands,  which  have 
m  advertised  as  provided  in  this  act,  on  which  the  taxes 
re  not  all  been  paid,"  and  the  land  agent  shall,  within 
days,  sell  the  same ;  that  is,  those  tracts  which  have  been 
LS  duly  advertised  for  non-payment  of  taxes.  The  owner 
;ht  also  redeem  from  the  purchaser,  within  one  year  after 

sale,  by  paying^  the  amount  for  which  the  tract  was  sold, 
ether  with  20  per  cent,  interest,  and  was  entitled  to  receive 
m  the  treasury  any  surplus  of  the  purchase  money  which 
{bt  there  remain  after  payment  of  the  taxes,  etc.,  if  called 

within  three  years. 

!he  question  is  made  that  the  legislature  might  waive  the 
foitnres  which  had  occurred  by  the  non-payment  of  the 
es,  and  the  inquiry  is  whether,  by  this  act,  it  has  not  so  done, 
1  thereby  restored  to  the  original  owners  the  right  to  redeem 
ir  estates  under  the  provisions  of  this  act.  So  that,  if  the 
'chaser  would  acquire  a  valid  title,  it  must  appear  that 

conditions  of  the  act  have  been  fally  complied  with. 
Ji  passing  this  act  it  is  most  manifest  that  the  purpose 
the  legislature  was  to  benefit  the  former  owner,  to  forego 
'  absolute  title  it  might  have  acquired,  and.  to  recog- 
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nize  in  him  a  right  of  redemption,  not  only  before  the  si 
bat  for  one  year  thereafter;  and,  what  is  of  great  significat 
if  any  surplus  should  remain  of  the  purchase  money  over  t 
beyond  the  amount  due  the  state,  the  same  should  belong 
the  land  owner.  While  the  state  held  on  to  the  lands  unt: 
was  fully  indemnified  for  its  claims,  it  insisted  on  noth 
more — all  else  was  the  owners'.  Strict  forfeiture  was  waiv 
both  by  the  state's  extension  of  the  time  for  payment  and 
acknowledging  the  right  of  the  owner  to  any  balance  wh 
might  remain  in  the  treasury.  The  title  of  the  act  may  y 
be  referred  to,  to  ascertain  the  purpose  of  the  legislati: 
By  that  it  is  declared  to  be  "An  act  giving  further  time 
redeem  lands  forfeited  to  the  state  for  the  non-payment 
taxes."  Forfeiture  and  redemption  cannol^ stand  togetl 
The  moment  a  right  to  redeem  was  allowed,  from  that  insti 
the  forfeiture  was  at  an  end. 

This  extension  of  the  time  for  the  payment  of  the  ta 
should  have  the  same  legal  effect  as  if  it  had  been  by 
amendment  of  former  acts,  in  -  terms  declaring  that  there 
the  time  for  the  payment  of  the  taxes  was  extended.    If 
legislature  had  adopted  that  course  to  accomplish  its  purpc 
it  could  hardly  admit  of  a  question  (whether  the  forfeit 
had  then  attached  or  not)  that  by  such  extension  of  time 
state  had  waived  its  title,  and  could  acquire  no  title  to 
tract  until  after  the  time  of  extension  had  expired.     As  s< 
as  chapter  65  took  effect,  the  rights  of  the  owners  were 
stored  to  them.     The  legislature  acknowledged  them  as  h 
ing  an  interest  in  the  property,  as  being  its  owners,  subj 
to  the  lien  of  the  state  for  the  taxes  due  thereon,  and  by 
act  it  provided  very  different  provisions  for  depriving 
owner  of  his  estate  on  failure  to  pay  the  taxes. 

If  the  land  'still  continued  the  absolute  property  of 
state,  there  would  seem  to  be  no  propriety  in  the  fon 
owner  having  the  power  to  call  the  state  to  an  account  for 
disposal  of  the  purchase  money.  If,  on  the  contrary, 
interest  of  the  state  was  merely  a  lien  for  its  ttixes,  then 
that  the  state  should  require  would  be  payment  of  its  di 
and  any  surplus  should  enure  to  the  owner's  benefit. 
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The  court,  therefore,  holds  that,  under  the  act  of  1848,  e. 
,  the  purchaser  did  not  acquire  an  absolute  title  to  the 
ids  under  preyious  laws,  and,  in  order  to  sustain  his  title, 
9  purchaser  must  show  a  compliance  with  the  requireiments 
this  chapter. 

In  the  return  made  by  the  treasurer,  to  the  land  agent  of  the 
kcts  advertised  by  him,  he  states  that  "the  said  tracts  or 
raships  had  been  advertised  by  him  as  forfeited  lands." 
is  sufficient  to  remark  that  this  certificate  of  the'  treasurer 
es  not  show  any  compliance  by  him  with  the  requirements 
the  act.  It  may  all  be  true  to  the  very  letter,  and  yet  the 
tice  not  have  been  published  in  a  single  paper  mentioned 
the  act.  A  single  advertisement,  in  any  paper  in  the  state, 
luld  justify  this  certificate  of  the  treasurer. 
The  papers  introduced  in  evidence  do  not  prove  that  notiere 
;s  given  as  required.  The  first  notice  bears  date  Septem- 
r  8, 1848,  and  recites  that  the  several  townships  and  tracts 

land  mentioned  in  the  following  schedule  have  become 
■feited,  either  in  whole  or  in  part,  for  the  non-payment  of 
3  amount  of  taxes  specified  against  each  tract  or  township. 
le  schedule  is  as  follows :  "No.  8,  R.  3,  W.  E.  L.  103.39." 
The  number  of  acres  on  which  the  tax  remained  unpaid  is 
where  stated  in  the  notice,  but  the  statement  is  of  a  most 
certain  character,  affording  the  owners  but  little  informa- 
n  as  to  the  property  claimed  to  be  forfeited,  the  allegation 
Ing  "  that  the  township,  either  in  whole  or  in  part,"  had 
jome  forfeited  for  taxes ;  but  whether  the  whole  or  a  part, 
3  what  part,  was  forfeited,  is  nowhere  averred.  The  amount 
tax  stated  in  the  notice  as  remaining  unpaid  is  also  differ- 
;  from  that  found  in  the  treasurer's  return  of  March  23, 
1:9,  in  which  he  gives  the  amount  of  the  state  and  county 
es  unpaid  for  each  of  the  years  1841,  *42,  '43,  '44,  amount- 
,  in  the  aggregate,  to  $100.94.  In  the  opinion  of  the 
irt,  this  notice  was  erroneous  in  both  of  these  particulars : 

number  of  acres  of  land  on  which  the  taxes  were  unpaid 
nld  have  been  truly  stated,  and  also  the  amount  of  taxes 
laining  unpaid.  If  these  objections  are  not  valid,  there  is 
>ther  still  remaining,  which  renders  the  notice  wholly  inop- 
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erative.  The  advertisement  shoold  have  been  inserted  et 
week  for  six  months  in  six  papers  designated  by  the  act ;  t 
was  not  done.  In  the  Kennebec  Journal  there  appear  to  hi 
been  but  two  insertions  of  the  advertisement  in  each  of  i 
months  of  October,  December,  January,  and  February.  Thi 
is  no  evidence  of  the  notice  having  been  published  in  i 
Portland  Adverti$er  after  October,  and  some  omissions  i 
found  in  the  publications  in  the  Eastern  Argue,  as  well  as 
the  two  papers  printed  in  Bangor.  Unless  the  notice  requij 
by  the  statute  was  duly  published  in  conformity  to  its  requi 
ments,  the  treasurer  bad  no  authority  to  certify  a  list 
nnpaid  taxes  to  the  land  agent,  and  he  was  without  author 
to  sell  the  same  and  give  a  good  title  to  the  purchaser. 

The  treasurer  returned  to  the  land  agent  that  the  tax 
both  state  and  county,  amounting  to  $100.94,  were  nnpi 
on  15,026  acres  of  land  in  this  township  for  the  years  18 
to  1844,  inclusive,  and  that  officer  proceeded  to  advertise  a 
sell  that  number  of  acres,  and  no  more.  The  ledger  of  1 
state  treasurer  states  by  whom  the  taxes  were  paid  for  ea 
year,  but  does  not  always  give  the  numbers  of  the  lots  up 
which  they  were  paid.  The  taxes  for  the  years  1841  a 
1842  were  frequently  paid  by  the  owners  in  subscquc 
years,  and  on  referring  to  the  ledger  entries  for  those  ye) 
it  appears  for  which  lots  the  taxes  were  thus  paid  by  th( 
parties  for  previous  years.  We  can  thus  ascertain  for  whj 
lots  the  payments  were  made  during  these  four  years, 
appears  from  the  ledger  that  the  taxes  for  1841  were  pi 
upon  7,017  acres,  in  which  were  twice  included  lot  61,  i 
tax  upon  which  was  paid  for  that  year  by  both  Cotton  Li 
coin  and  J.  C.  Chase,  and  also  lot  60,  the  tax  upon  whi 
was  also  paid  by  both  True  Green  iind  J.  P.  Martin.  Th( 
two  lots,  containing  400  acres,  were  thus  duplicated  in  asc^ 
taining  the  number  of  acres  upon  which  the  owners  had  pt 
the  taxes.  The  7,017  acres,  therefore,  should  be  reduced 
this  extent,  leaving  the  taxes  paid  only  upon  6,617  acres,  a 
unpaid  on  15,423.  The  state  treasurer's  return  of  the  nu 
ber  of  unpaid  acres  was,  therefore,  erroneous.  Instead 
15,026  acres  to  be  sold  for  taxes,  there  were  15,423,  and  i 
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t  agent  bad  no  anihority  to  sell  and  convey  the  smaller 

iber  in  discharge  of  the  taxes  remaining  unpaid,  thereby 

ing  over  400  acres  exonerated  from  taxes  by  the  sale  of 

property' of  others,  in  which  the  owners  of  the  400  acres 

not  shown  to  have  been  interested. 

b  law  can  be  foi^d  which  would  authorize  such  proceed- 

I.    The  property  was  held  in  severalty.    Every  lot  was 

rartionately  encumbered  by  the  tax  according  to  the  num- 

of  acres  it  contained,  and  the  15,423  acres  were  charge- 

I  with  the  Whole  of  the  unpaid  tax ;  but  the  result  is  that 

15,026  acres  have  thus  been  made  to  pay  the  tax  upon  ^  ^CH 

15,423  acres,  and  one  man's  debt  has  thus  been  paid  com-  !3'?*| 

orily  from  another's  property,  and  for  which  no  redress  -^IS* 

rovided.  'S'^'^ 

he  treasurer,  in  hia  notice,  required  of  the  owners  the  pay-  ^'^ 

it  of  both  state  and  county  taxes,  giving  the  whole  amount  tZ'."^ 

le  unpaid  taxes  ($102. 96)  without  discriminating  between 

i;  and  in  his  return  to  the  land  agent,  after  specifying  the 

unt  due  for  each  year  to  both  state  and  county,  he  aggre-  I^rZ 

s  them  at  $100.94,  and  the  land  was  sold  for  the  pay-  ( — *~ 

t  of  this  amount,  with  interest  and  cost.    It  was  conceded  1^  ;c;9 

Bounty  taxes  were  illegal  for  all  but  one  year,  the  amount  T^^i^ 

ssed  having  been  in  excess  of  that  authorized  by  the  leg-  <^^ 

ure,  and  there  is  no  evidence  in  support  of  the  county  'Z-'-^ 

for  that  year,  so  that  none  of  the  county  taxes  are  shown 

ave  been  duly  assessed;  but  the  treasurer  and  land  agent 

)  always  recognized  the  county  taxes  as  of  the  samevalid- 

as  the  state  taxes,  have  always  claimed  them  in  their 

trtisements,   have   demanded  their  payment    from  the 

ers,  have  finally  sold  the  property  on  account  of  their 

-payment,  and  retained  their  amount  from  the  sale  of 

property,  and  the  owner  could  only  redeem  his  estate 

tayment  of  the  amount  for  which  the  estate  was  sold. 

the  state  undertakes  to  sell  the  property  of  a  citizen  for 
aid  taxes,  all  the  taxes  for  which  the  sale  is  made  must 
alid  and  legal;  if  not  so,  no  title  is  acquired  by  the  pur- 
ser.   Such  was  the  decision  of  the  supreme  court  of  this 
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state  in  1  Glf.  889,  {Elwell  v.  Shaw,)  and  it  has  ever  sii 
been  recognized  by  the  coorts. 

Most,  if  not  all,  of  these  objections  are  alike  applicable 
the  first  three  deeds  under  which  the  demandant  claia 
Fourteen  thousand  eight  hundred  acres  were  returned  to  t 
land  agent  by  the  state  treasurer  for  unpaid  taxes  of  184 
and  that  number  was  advertised  and  sold  in  1850.  Bev 
thousand  two  hundred  and  seven  were  entered  on  the  trei 
urer's  ledger  aa  paid,  but  600  acres  are  duplicated  by  t 
taxes  on  the  same  lots  having  been  paid  by  bolh  Barnes  a: 
W.  £.  Edwards,  so  that  in  fact  taxes  were  paid  only  on  6,6 
acres,  leaving  15,433  unpaid,  while  only  14,800  were  return 
unpaid  and  sold. 

So,  for  tax  of  1846, 21,207  acres  appear  to  have  been  ps 
for  by  the  ledger  of  the  treasurer,  and  only  700  acres  w( 
returned  forfeited  and  sold  for  taxes;  in  fact,  there  w( 
1,433  acres  on  which  taxes  for  that  year  were  not  paid  to  t 
treasurer.  The  title  of  the  demandant,  under  the  deeds 
1850  and  1851,  is  subject  to  nearly  all  the  objections  whi 
arise  as  to  his  title  under  the  deed  of  1849,  and  in  the  opj 
ion  of  the  court  he  did  not  acquire  a  valid  title  under  eitl 
of  said  conveyances. 

By  act  of  1854  the  treasurer  was  to  sell  and  convey  f( 
feited  lands,  and  by  his  deed  of  September  27,  1854,  he  i 
dertook  to  convey  "all  the  right,  title,  and  interest  of  i 
state  in  4,340  acres,  by  virtue  of  a  forfeiture  for  non-p{ 
ment  of  its  proportion  of  state  and  county  taxes  for  i 
years  1849  to  1858,  inclusive,  in  this  township."  This  dc 
is  invalid  for  various  reasons:  the  sale  was  for  both  sti 
and  county  taxes  for  each  of  these  years,  and  there  is 
evidence  of  any  valid  county  tax  having  been  assessed;  i 
land  was  not  forfeited,  at  time  of  sale,  for  taxes  for  18 
as  the  owner  had  a  right  of  redemption  for  two  years  af 
the  assessment,  and,  by  the  act  of  1854,  the  treasurer  co 
only  dispose  of  lands  after  forfeiture;  the  number  of  ac 
of  forfeited  lands  was  not  correctly  stated,  there  be 
4,740  acres  on  which  the  taxes  were  unpaid,  including 
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)ar  1858,  instead  of  4,340,  thte  quantity  advertised  and  sold; 
le  Ifend  itself  was  not  conveyed,  but  only  the  right,  title, 
id  interest  of  the  state.     For  these  reasons,  in  the  opinion 

the  court,  the  deed  of  1854  was  invalid. 

Some  of  the  objections  which  have  thus  been  considered 
ive  heretofore  been  presented  to  this  court,  and  determined 
L  accordance  with  this  opinion.  The  opinion  found  in  2 
ortis  {Clarke  v.  Strickland,  498)  was  drawn  by  Judge  Ware, 
it  it  was,  without  doubt,  sanctioned  and  approved  by  Judge 
iirtis,  as  the  same  was  reported  by  him  without  comment  or 
ssent.  It  was  then  decided  th9.t  if  a  tax  was  legal,  and 
le  land  forfeited  for  non-payment,  a  subsequent  act  of  the 
gislatore,  giving  further  time  for  payment  of  the  tax,  was  a 
aiver  of  the  forfeiture,  at  least  so  far  that  the  title  under  a 
>x  sale  must  be  made  under  this  law.  If  the  county  com- 
issioners,  in  levying  a  tax,  assess  a  larger  sum  than  is 
anted  by  the  legislature,  it  renders  the,  whole  tax  void, 
'^hen  the  treasurer,  in  his  advertisement,  gave  as  the  sum 
le  the  whole  amount,  including  the  county  tax,  it  was  a  fa- 
1  defect  in  the  proceedings, — -the  county  tax,  being  illegal, 
%s  not  due.  .  When  the  land  agent  was  directed  by  the  stat- 
e  to  sell  the  land,  and  he  sold  all  the  right,  title,  and  inter- 
t  of  the  state,  such  a  sale  was  not  in  accordance  with  the 
atute. 

By  three  of  these  deeds,  "the  sale  was  only  of  the  right, 
le,  and  interest  of  the  state. "  The  other  deed  purports  to 
nvey  14,800  acres,  but  the  advertisement  only  offered  for 
le  "the  right,  title,  and  interest  of  the  state  in  that  num- 
r  of  acres,"  and  for  this  cause  aU  of  these  conveyances  are 
«med  invalid. 

In  Clarke  v.  Strickland  it  was  also  decided  "that  if  a  tax 
1,8  legal,  and  the  land  forfeited  for  its  non-payment,  the  for< 
iture  was  waived  by  the  levy  of  another  tax  after  the  title 
the  state  had  become  perfect  under  the  forfeiture."  If  this 
inciple  is  correct,  it  would  invalidate  the  title  of  the  demand- 
it  to  the  larger  portion  of  the  township. 
The  demandant  claims  that  by  the  act  of  April  23,  1853, 
bapter  172,}  these  deeds  vested  in  the  grantees  a  valid 


rJCJ 


3    i 


per-* 

c::y 


Digitized  by 


Google 


138  .  TBDBBAL  BBPOBTZIU 

title,  "notMritbstanding  any  irregalarities  in  the  notices,  < 
failures  to  comply  with  the  provisions  of  the  acts  nndc 
which  the  sales  were  made."  Three  of  the  deeds  were  ex< 
cnted  before  the  passage  of  this  act.  Admitting  that  tfa 
state  might  waive  any  rights  it  might  have  to  insist  on  sue 
irregularities,  it  cannot  be  that,  by  such  action  on  its  par 
it  can  divest  the  title  which  the  owners  had  at  the  date  of  th 
passage  of  the  act.  If  these  conveyances  were  invalid,  b 
reason  of  these  defects,  and  the  owners  still  retained  the  tit! 
to  their  lands,  the  legislature  could  not,  by  any  act  it  migli 
pass,  deprive  them  of  their,  property.  So  far  as  the  interest 
of  the  owners  were  involved,  the  act  was  null  and  void. 

The  supreme  court  of  Massachusetts,  in  Sloevm  v.  City  i 
Bo»Um,  October,  1880,  Suffolk  county,  have  passed  upon  a: 
act  of  the  legislature  of  that  state  similar  to  that  now  nnde 
consideration  and  adjudged  it  to  be  unconstitutional.  The 
court  had  previqpsly  decided  that  certain  advertisements  c 
the  collector  of  Boston,  of  sales  of  lands  for  taxes,  were  nc 
in  conformity  with  the  requirements  of  the  statutes.  Then 
upon,  in  1878,  the  legislature  passed  an  act  "that  no  sale  c 
land  for  taxes  heretofore  made  should  be  held  invalid  by  rea 
son  of  such  defect  in  the  advertisements,"  and  the  validity  c 
this  latter  act  was  the  question  before  the  court  in  Sloeum 
Case.  Such  legislation  did  not  receive  the  sanction  of  tha 
court ;  by  it  an  owner  was  not  deprived  of  his  estate ;  the  sal 
was  still  invalid,  notwithstanding  the  legislature's  attempt  t 
remedy  the  defect;  and  this  decision  is  an  express  authorit 
against  the  validity  of  chapter  172,  so  far  as  the  title  of  th 
owners  of  the  lots  is  involved.  The  last  deed  was  execute 
subsequent  to  the  passage  of  the  act,  but  most  of  the  obje< 
tions  which  are  sustained  by  the  court  are  alike  applicable  ( 
all  the  deeds,  and  are  not  dependent  on  irregularities  in  tl 
notice,  or  failures  to  comply  with  the  provisions  of  the  aci 
under  which  the  sales  were  made. 

In  Raymond  v.  Longieorih,  14  How.  76,  78,  the  supren 
court  lay  down  the  rule  "that  it  is  the  duty  of  the  feden 
courts  to  follow  the  decisions  of  the  state  courts  on  state  lay 
regulating  proceedings  in  cases  of  tax  sales." 
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A.nd  the  Bupreme  coart  of  Maine,  in  Tolman  v.  Hobha,  68 
line,  316,  say:  "It  is  claimed  that  the  land  in  dispute  was 
feited  to  the  state  for  non-payment  of  taxes,  and  then  sold 
the  state  to  the  demandant.  The  proceedings  creating  such 
arfeiture  and  sale  are  to  be  strictly  construed*" 
[n  that  case  the  tax  title  was  defeated  because  it  did  not 
pear  that  the  treasurer  complied  with  the  law  regulating 
I  publication  of  the  list  of  lands  to  be  sold, 
rhis  decision  fully  sustains  the  conclusions  at  which  the 
irt  has  arrived  in  the  present  case.  By  chapter  6  of  Bevised 
itutes,  which  were  in  force  when  the  prpoeedings  in  that 
le  took  place,  the  land  became  forfeited  to  the  state  if  the 
es  were  not  paid  within  two  years  of  the  assessment,  and 
en  forfeited  the  treasurer  was  required  to  sell  the  same, 
Br  giving  the  notices  prescribed.  Chapter  172  of  act  of 
>2  is  fonnd  to  be  substantially  re-enacted  by  section  58,  c. 
Rev.  St.  By  this  decision  an  owner  of  land,  after  the 
3ged  forfeiture  was  incurred,  and  the  land  sold  by  the 
asnrer,  was  declared  as  still  having  an  interest  in  the 
ate;  that  he  could  stand  npon  and  claim  the  property, 
[ess  the  purchaser  proved  a  full  compliance  with  the  tax 
B,  and  there  was  nothing  in  the  act  of  1852,  or  section  58, 
e.  6,  which  debarred  him  from  relying  on  his  former  title. 
3n  page  23  of  the  argument  for  the  demandant  it  is 
nitted  that  he  must,  in  an  action  like  the  present,  rely  on 
own  title,  and  in  the  opinion  of  the  court  it  is  fatally 
'ective  in  many  respects.         ' 

Fudgment  fox  tenants  for  all  the  lots  not  disclaimed  by 
im,  with  oosts. 
r.4,no.2— 9 
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Akdekson,  Eeceiver,  etc.,  v.  The  PniLADBLi'Hii  Wabbhotjj 

Company.* 

(OirettitCburt,  B.  D.  Penntylvania,    October  98, 1880.) 

1.  KationaIi  Bans  —  Insolvknot  —  Liabilitt  <w  Shabb-Holobr 
PiiEOGEE  OF  Stock — Transfer  to  PKEaiDBUT  of  Corporatio 
FLBDaGB. — A.  borrowed  money  from  a  warehouse  corppany  upon  ct 
tain  Btocks  as  collateral,  and  it  being  gnggest^d  that  th«  stocks  oug 
not  to  remajn  in  tb«  name  .of  ▲.  tnuufarred  them  to  the  president 
the  warehouse  company.  Subsequently  A. ,  desiring  an  additional  loa 
gient  some  national  bank  stock  as  collateral  transferred  to  the  preside 
of  the  warehouse  company.  The  directors  of  the  warehouse  compai 
objected  to  Uiis  trmnsfer  cm  the  ground  that  the  company  might  b 
come  liable  as  share^holders,  and,  at  their  request,  the  preside 
transferred  the  stock  to  an  irresponsible  person  in  the  employ  of  t 
warehouse  company.  The  bank  became  Insolvent.  Sdd,  that  t! 
warehouse  company  were  not  liable  as  share-holders  unless  they  h 
authorized  or  latiOed  the  transfer  to  their  pi^ldent  as  a  transfer 
them.  £reld,fvtii«r,  that  whether  they  had  so  authorized  or  ratifi 
the  transfer  was  a  question  of  fact  for  the  jury. 

.Motions  for  new  trial,  and  for  judgment,  non  obttnnte  ver 
tReto. 

■  T>i8  was  an  action  of  <u»umpnt  brought  by  the  receiv 
of  the  First  National  Bank  of  Allentown  againdt  the  Phil 
delphia  Warehouse  Company  to  recover  an  asBessment  of  $2 
a  share  upon  450  shares  of  the' stock  of  said  bank,  of  whic 
it  vas  alleged,  defendant  was  the  holder.  The  eviden 
disclosed  the  following  fact^:  In  November,  1871,  W.  ] 
Blumer  &  Go.  desired  to  borVo*  money  from  the  Philad< 
phia  Warehouse  Company  upon  a  deposit  of  stocks  as  c< 
lateral.  One  of  the  firm  was  introduced  by  a  director  of  t' 
warehouse  company  to  T.  Charlton  Henry,  its  president,  ai 
a  loan  was  negotiated  upon  the  security  of  certain  g 
stocks.  The  director  suggested  that  the  stocks  should  be  p 
in  some  other  name  than  that  of  W.  H.  Blumer  &  Co.,  ai 
proposed  that  they  be  put  in  the  name  of  the  president 
the  warehouse  company,  which  was  accordingly  done.  Abo 
a  month  later,  desiring  to  effect  an  additional  loan,  W.  '. 
•Ueported  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  bar. 
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lamer  &  Co. .  abni  to  the  varebooBe  oompony  a  certifi< 
.te  for  450  shares  of  stock  in  the  First  National  Bank  of 
ilentown,  dated  December  27, 1871,  in  favor  of '"T.  Charlton 
enry,  Fres."  This  certificate  was  received  about  December 
I,  1871.  On  January  2, 1872,  the  directors  of  the  ware- 
tuse  company  met,,  and  the  president  brought  before  them 
is  loan  and  certificate.  The  board  objected  to  the  stock 
ing  held  in  the  name  of  the  president,  because  it  might 
nder  the  company  liable  as  share-holders.     On  January 

1872,  the  secretary  wrote  to  W.  H.  Blumer  &  Go.  ad- 
ling  them  that  their  draft  for  $10,000  had  that  morning 
en  paid,  and  inclosing  the  certificate  for  the  bank  stock, 
th  directions  to  have  it  transferred  to  the  name  of  Dennis 
sGloskey.  On  Jannary  6,  1872,  in  explanation  of  this 
iter,  the  president  wrote  to  W.  H.  Blumer  &  Co.:  "We 
ve  no  need  to  borrow  any  money,  nor  do  we  expect  or 
tend  to  put  this  stock  out  of  our  hands,  but  the  failure  of 
e  or  two  national  banks  lately  led  our  directors  to  consider 
B  clause  in  the  national  bank  act  which  renders  all  stock- 
Iders  liable  in  case  of  failure  to  pay  up  to  the  receiver  the 
1  amount  of  stock  in  their  name,  and  on  this  account  we 
termined  to  have  the  certificates  of  national  bank  stock  put 
the  name  of  Dennis  McGloskey,  who  is  a  boy  in  our  ofiQoe, 
cing  his  power  of  attorney  to  transfer  the  same."  The 
insfer  to  MoCloskey  was  executed  on  the  back  of  the  certifi- 
te  by  the  president  of  the  warehouse  company,  and  the 
tl  of  the  company  attached.  Sometime  afterwards  Mc- 
>skey  left  the  employ  of  the  warehouse  company,  and  by 
)ir  direction  the  stock  was  transferred  to  Francis  Ferris, 
o  was  a  clerk  in  their  employ,  and  at  the  time  of  the 
nsfer  a  minor.  The  warehouse  company  continued  the 
ns  to  W.  H.  Blumer  &  Co.,  and  to  hold  these  shares 
collateral,  imtil  1878,  when  the  comptroller  of  the  cur- 
icy,  finding  the  bank  insolvent,  appointed  a  receiver,  and 
lered  «n  assessment  of  $20  per  share.  Neither  the  ware- 
ise  company,  McCloskey,  nor  Ferris  ever  voted  on  the  stock 
received  any  dividends,  bb|;  the  dividends  were  receipted 

either  by  W.  H.  Blumer  &  Co,,,  or  by  William  Kern,  on« 
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of  the  partners,  in  whose,  name  the  stock  bad  been  regi 
tered  previous  to  the  transfer  to  Mr.  Henry.  The  plaint 
requested  the  oonrt  to  ehatge  the  jury  as  follows :  "If  the  jo: 
find  that  the  corporation  defendant  held  the  460  shares 
the  capital  stock  of  the  First  Nationi^  Bank  of  Allentov 
as  collateral  seoority  for  a  loan  to  W.  H.  Blumer  &  C 
by  transfer  to  «T.  0.  Henry,  President/  and  then  by  tl 
defendant  to  its  irresponsible  employe,  for  the  purpose 
avoiding  liability  as  stockholders,  the  verdict  must  be  for  tl 
plaintiff. " 

The  defendant's  first  point  was  as  fi^ows:  1.  That  i 
order  to  recover  in  this  case  the  plaintiff  must  establish  as 
fact  that  the  corporation  defendant  beciame  and  was  tl 
holder  of  the  450  shares  of  the  stock  of  "The  First  Nation 
Bank  of  Allentown,"  and  that  there  is  no  evidence  that  tl 
defendant  was  the  holder  of  the  said  shares,  and  the  verdi 
must  be  for  the  defendant. 

The  plaintiff's  point  was  affirmed,  snbjeot  to  the  judgmei 
of  the  court  thereafter  on  the  defendant's  first  point,  ai 
charged  the  jury  to  find  for  the  plaintiff. 

The  verdict  was  for  the  plaintiff  for  $10,026.  Defenda: 
filed  motions  for  a  new  trial  and  for  judgment  non  obita^ 
veredicto  on  the  point  reserved. 

Oeo.  JunHn  and  Richard  G.  MeMwtrie,  for  the  motion. 

Preston  K.  Erdman  and  Edward  Harvey,  contra. 

BuTLEB,  D.  J.,  (oraUy.)  The  authorities  upon  the  que 
tion  raised  by  this  case  may  be  divided  into  three  classe 
First,  where  the  pledgee  of  stock  has  taken  a  transfer  of  t 
stock  directly  to  himself,  and  has  had  such  transfer  register 
on  the  books  of  the  corporation.  It  has  been  held  that 
such  case  the  pledgee  is  liable  for  assessments.  See<md,vrh( 
the  pledgee  has  sought  to  relieve  himself  by  making  a  trai 
fer  of  the  stock  to  an  irresponsible  third  person.  In  su 
case  he  is  liable.  Third,  where  no  transfer  is  made  to  t 
pledgee,  and  his  name  is  not  registered  as  owner,  but  i 
owner  of  the  stock  puts  it  into  the  hands  of  a  third  pere 
to  hold  for  the  benefit  of  the  pledgor  and  pledgee.  In  av 
ease  the  pledgee  has  never  been  held  responsible!. 
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When  we  looked  at  this  case,  our  first  thought  was  that  we 
ust  enter  judgment  for  the  plaintiff,  for  we  were  impressed 
ith  the  belief  that  there  was  a  transfer  of  the  stock  to  the 
ifendants,  and  that  it  was  aotnallj,  or  -virtually,  registered 

the  latter's  name.  But  upon  examining  the  evidence  we 
3re  convinced  that  this  was  a  mistake ;  for,  while  it  would 
em  from  the  record  that  it  was  anbmitted  to  the  jury 
bother  the  transfer  to  Mr.  Henry  was  with  the  consent  of 
e  defendants,  and  therefore  a  transfer  to  them,  it  really 
iver  was  so  submitted.  The  position  taken  by  the  parties 
L  the  trial  was  that  the  question  was  one  of  law. 

The  plaintiff  asked  the  court  to  charge  that  as  matter  of  ^. 

w  the  plaintiff  was  entitled  to  recover;  while  the  defend*  ^\rj 

its  asked  for  a  charge  that  upon  all  the  evidence  they  were  *s'^ 

titled  to  recover.     It  is  evident  that  there  was  a  question  pC:** 

fact  for  the  jury,  viz.,  whether  the  defendants  consented  ^.2 

become  share-holders,  and  whether  the  transfer  to  their 
esident  was  with  the  understanding  that  it  should  be  a 
msfer  to  them,  or  was  subsequently  recognized  by  them  as 
ch  a  transfer.     There  was  evidence  on  both  sides  of  this  >^'—~ 

estion,  and  the  motion  for  a  new  trial  must,  therefore,  be  Pl- 

anted. tr3CJ 

McEennait,  G.  T.,  (orally.)    There  is  but  one  question  in  ^'CJ 

is  case.     We  both  agree  that  the  mere  holding  of  this  stock  •'■^ 

the  warehouse  company,  as  pledgee,  would  not  render 
ivx  liable  to  assessment  under  the  act  of  congress  unless 
3re  was  an  agreement  that  the  transfer  to  the  president 
[>ald  be  a  transfer  to  them,  or  unless  they  recognized  such 
^sfer  as  a  transfer  to  them.  Tho  only  question  is  whether 
)  company  is  a  registered  share-holder.  The  name  of  Mr. 
>nry  appears  on  the  corporation  books.  Whether  the  ware- 
use  company  is  a  share-holder  depends  upon  the  authority 
'en  to  him  by  the  company.  There  was  evidence  on  both 
les,  and  the  question  is  one  of  fact  for  the  jury. 
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Beadino  v.  Texas  &  Pacific  Bailwat  Co.* 

(OirewU  Oottrt,  E.  D.  Penntyltiania.    October  26,  1880.) 

i.  New  Triai-— Verdict  for  Too  ^mall  an  Amodnt— When  not  E 
Aside. — Whea,  in  the  opinion  of  the  court,  the  verdict  should  hi 
been  for  the  defeud&nt,  upon  the  evidence,  they  will  not,  upon  i 
notion  of  plaintifl,  set  aside  a  Terdict  in  his  favor  because  its  amoi 
was  less  than  the  evidetice  showed  him  to  be  entitled  to,  if  entit! 
to  recover  at  all. 

Motion  for  New  TrlaJ. 

This  was  an  action  of  as$wnpait.  The  declaration  set  fot 
an  agreement  by  defendant  to  pay  plaintiffs  $10,000  i 
obtaining  the  consent  of  the  bond  holders  of  the  Shrevepc 
&  Texas  Bailway  Company  to  a  scheme  of  reorganizatic 
and  averred  performance  by  plaintiff,  and  that  subsequent 
defendants  were  satisfied  with  such  performance,  had  pa 
plaintiff  $4,000  on  account,  and  had  acknowledged  a  balaii 
of  $6,000  to  be  due.     Plea,  non-aesumpait. 

Plaintiff  failed  to  prove,  on  the  trial,  performance  of  t 
contract  on  his  part,  but  testified  that  defendants  had  waiv 
the  complete  performance,  and  that  they  had  paid  him  $4,0 
on  account,  and  acknowledged  that  a  balance  of  $6,000  w 
due.  This  testimony  was  contradicted  by  defendant's  -w 
nesses.  The  jury  found  a  verdict  in  favor  of  plaintiff  i 
$1,000.    Plaintiff  alone  moved  for  a  new  trial. 

W.  Henry  Smith,  for  plaintiff. 

George  Biddle,  for  defendants. 

McKe.nnan,  C.  J.,  (orally.)  The  plaintiff  here  has  circui 
scribed  his  case  within  very  narrow  limits.  He  has  by  1 
declaration  bouiid  himself  to  prove  a  promise  between  hi 
self  and  the  defendants,  by  which  the  latter  agreed,  in  c< 
sideration  of  whatever  he  did  in  performance  of  his  contra 
to  pay  him  the  balance  he  now  claims.  He  has  been  p 
mitted  to  present  his  case  to  the  jury  in  a  double  aspi 
-^Firgt,  that  his  performance  of  his  contract  to  obtain  i 
signature  of  these  parties  to  a  paper  to  provide  for  the 
•Reported  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  bar. 
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ganization  of  this  railroad  was  acceptable  to  the  defend- 
tts,  and  that  .so  be  was  eatitled  to  recovejr;  and,  secondly, 
e  ground  that  no  matter  how  he  performed  his  contract 
ese  matters  were  subsequently  arranged  between  the  parties, 
id  a  promise  had  been  made  to  pay  the  ascertained  balance^ 

$6,0U0.  As  to  the  above  grounds  I  was  unable  on  the 
ial  to  see  how  the  jury  could  find  for  the  plaintiff.  As  to 
e  first  ground,  the  plaintiff  was  permitted  to  go  into  that, 
bhongh  under  his  declaration  this  was  perhaps  a  mere  mat- 
r  of  inducement.     He  was  permitted,  however,  to  show,  if . 

could,  performance  of  the  contract.  Now,  it  must  be  ad- 
itted  that  there  was  no  actual  performance  of  the  contract 
oven.  Taking  all  the  evidence,  I  think  the  weight  of  it  was 
ainst  the  plaintiff,  and  so  presented  it  to  the  jury. 
On  the  second  point,  as  to  the  subsequent  arrangement 
tween  the  parties,  the  testimony  of  the  plaintiff  was  not 
reot.  He  did  not  swear  that  there  was  an  actual  ascertain- 
mt  of  this  balance.  He  merely  says  he  understood  it  so. 
5  does  not  testify  to  any  unqualified  promise.  Under  these 
ttomstances,  a  verdict  in  favor  of  the  defendants  would 
ve  been  satisfactory  to  the  court.  Now,  the  jury  erro- 
ously  have  found  a  verdict  for  a  sum  less  than  the  plaintiff 
luld  have  been  entitled  to  recover  if  his  case  had  been 
ide  out  by  satisfactory  proof.  But  this  is  not  prejudicial 
the  plaintiff.  It  does  not  do  him  any  wrong.  He  has  no 
ht  to  complain.  We  do  not  sit  here  to  correct  formal 
■ors  made  by  the  jury  that  do  not  hurt  any  one.  The  par- 
9  who  are  injured  by  this  verdict  are  the  defendants,  not 
»  plaintiff.  But  the  defendants  do  not  move  for  a  new 
i\.  The  jury- might  have  found  a  verdict  generally  for  the 
'endants,  but  because  the  jury  have  given  the  plaintiff 
at  he  is  not  entitled  to,  it  certainly  does  not  lie  in  the 
lutb  of  the  plaintiff  to  allege  any  wrong,  nor  is  it  the  duty 
the  court  to  set  aside  the  verdict. 
liCotion  refused. 
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Spikdlb  V.  Shbbtx  and  others. 


(Circuit  Court,  IT.  D.  lUinoit. 


-,  1880.) 


1.  TBUBfT—OiiniBBBiH—CRKDrroBa.— The  owner  of  property  has  the  rij 

to  provide  that  his  estate  may  be  held  in  such  a  way  that  his  childi 
may  receive  the  rents  and  profits  of  it  during  their  lives,  so  as  not 
go  to  the  benefit  of  creditors,  if  they  should  be  improvident  or  unt 
tunate. 
JfiehoU  y.  Eaton,  91  U.  S.  716. 

2.  Bake — Bahb — Saicb. — ^In  such  case  It  is  not  necessary  that  a  'n 

should  declare  in  terms  that  the  property  is  to  be  held  free  from  cri 
itors,  where  such  intent  is  sufficiently  manifest  from  the  lanj^ua 
used. 

Owynn  Garrett,  for  complainant. 

Charles  A.  Gregory,  for  defendants. 

Dbuhmond,  C.  J.  Thomas  T.  BhreTO,  of  the  city  of  Looi 
ville,  Kentucky,  during  his  life-time,  was  the  owner  of  soi 
real  estate  situated  in  Chicago,  and  made  his  will,  nnd 
which  the  question  in  this  case  arises.  At  the  time  of  I 
death  he  left  several  children,  and  for  them  he  made  tl 
provision  in  his  wUl :  "As  soon  after  my  death  as  it  can 
conveniently  done,  I  wish  my  executor,  after  first  setting  apa 
a  fund  sufficient  to  pay  the  above-named  special  devises  ai 
incidental  expenses,  to  make  out  a  full  and  complete  list  ai 
schedule  of  all  my  estate,  of  every  character  and  descriptio 
real,  personal,  and  mixed,  in  the  state  of  Kentucky  and  eh 
where,  and  hand  the  same  to  the  following-named  persoi 
to-wit,  James  W.  Heiming,  A.  G.  Badger,  and  A.  Harris,  wt 
or  any  two  of  them,  I  desire  to  proceed  to  value  it  and  divi 
it  into  five  equal  shares,  upon  the  principles  hereinbefore  in( 
cated.  One-half  of  each  share  (which  half  I  wish  to  be  incon 
paying  real  estate)  I  desire  to  be  set  apart  and  conveyed  tc 
trustee,  to  be  held  for  the  use  and  benefit  of  each  child  duri 
his  or  her  life,  and  then  descend  to  his  or  her  heirs,  withe 
any  power  or  right  on  the  part  of  said  child  to  encumber  at 
estate,  or  anticipate  the  rents  thereof.  But  said  trustee  sfa 
collect  said  rents«  and,  after  paying  taxes,  insurance,  a 
keeping  the  property  in  repair,  pay  the  rent  to  the  child 
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person,  qaturterly,  or  as  the  same  may  be  collected,  acoording 
to  the  terms  of  the  lease.  The  other  half  of  each  share  I 
wish  conveyed  to  each  child  in  fee,  to  do  with  as  he  or  she 
may  please." 

One  of  the  children,  Charles  U.  Shreve,  became  b^nkrapt 
after  the  terms  of  this  part  of  the  will  were  complied  witii, 
and  after  a  certain  portion  of  the  estate  was  conveyed  to  a 
trustee  for  his  benefit,  in  which  were  the  lots  of  land  situated 
in  Chicago,  so  that  the  trustee,  at  the  time  that  Charles  U. 
dhreve  became  a  bankrupt,  held  these  lots  as  trustee,  under 
this  provision  of  the  will;  and  the  question  made  by  the  bill 
filed  by  the  assignee  is  whether  Charles  U.  Shreve  had.  such 
an  interest  in  this  property  that  it  passed  to  the  assignee,  and 
BO  could  be  held  for  the  benefit  of  the  creditors,  or  whether  it 
was  an  estate  which  was  to  be  held  for  his  personal  benefit 
for  life,  and  over  which  he  had  no  power  or  control,  and  which 
could  not  go  for  the  benefit  of  his  creditors. 

I  have  come  to  the  conclusion  that  under  the  provisions  of 
this  will  there  was  no  estate  which  passed  to  the  assignee, 
bat  that  the  property  in  Chicago  is  to  be  held  by  the  trustee 
to  whom  it  was  conveyed  by  the  executor,  for  the  benefit  of 
the  son  during  his  life,  and  that  the  rents  and  profits  of  the 
estate  are  to  be  paid  over  to  him  personally,  and  that  he  has 
no  power  to  transfer  any  interest  which  he  has  in  the  estate 
so  as  to  defeat  the  provisions  made  in  the  will. 

This  will  is  attacked  on  the  ground  that  the  provision  made 
for  the  Bonis  contrary  to  public  policy,  and  is,  therefore,  inop> 
erative  and  void.  I  hardly  think  the  authorities  warrant  that 
conolnsion,  and,  if  they  do  not,  then  the  only  question  is, 
what  is  the  legal  effect  of  this  provision  ia  the  wHl,  and 
what  was  the  testator's  intention  in  relation  to  the  estate 
which  was  to  be  held  by  the  trustee?  The  authorities  col- 
lected in  the  case  of  Nichols  v.  Eaton,  91 U.  S.  716,  show  that 
it  was  competent  for  the  testator  to  make  such  a  provision  as 
this,  namely:  to  declare  by  his  will  that  his  estate,  or  any 
portion  of  it,  might  be  held  for  a  child's  sole  benefit  dur- 
ing life,  and  in  such  a  way  that  it  could  not  be  reached  by 
creditors.    I  think  the  authorities  cited  establish,  and  such 
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'clearly  seems  to  be  tlie  opinion  of  the  snpreme  court  of  tl 
ITnited  States,  that  the  owner  of  property  has  the  right  1 
provide  that  his  estate  may  be  held  in  sach  a  way  that  h 
children  may  receive  the  rents  and  profits  of  it  during  the 
lives,  S9  as  to  not  go  to  the  benefit  of  creditors,  if  his  childre 
are  improvident  or  onfortanate.  It  seems  clear  to  my  min 
that  was  the  purpose  of  the  testator  in  this  case.  It  is  trn 
that  he  does  not  make  use  of  the  language  employed  in  som 
of  the  wills  which  have  come  under  the  cognizance  and  exan 
ination  of  the  court,  where  they  have  declared  that  the  pro| 
erty  is  to  be  held  free  from  creditors ;  but  I  think  languag 
equally  explicit  has  been  used  in  this  claase  of  the  will  t 
show  that  was  the  intention  of  the  testator.  Looking  at  tfa 
general  scope  of  the  provisions  that  he  made  in  relation  i 
his  children,  this  is  manifest.  For  instance,  he  provide 
that  certain  portions  of  his  estate  shall  be  conveyed  to  trui 
tees,  so  that  one-half  which  he  intends  for  the  benefit  of  hi 
children  shall  be  conveyed  to  them  absolutely,  in  fee,  to  I: 
disposed  of  as  they  may  see  fit,  thus  giving  them  the  absolul 
control  over  one-half  of  the  estate  which  be  directed  to  be  hel 
and  enjoyed  by  his  children.  As  to  the  othw  half,  the  wi 
says  that  should  be  held  in  such  a  way  that  his  childrei 
during  their  lives,  should  not  have  control  over  it.  The  tmi 
tee  is  to  hold  it  for  the  use  and  benefit  of  each  child  durin 
his  or  her  life,  and  then  it  was  to  descend  to  his  or  her  hein 
without  any  power  during  all  this  time,  or  right  on  the  pai 
of  said  child,  to  encumber  the  estate  or  anticipate  the  rent 
thereof. 

The  object  seemed  to  be  to  deprive  the  child  of  any  pow( 
over  the  estate.  It  was  to  be  held  by  the  trustee.  The  ohil 
had  no  right  to  encumber  the  estate,  or  even  to  anticipate  tl 
rents  accruing  from  it.  And  then,  again,  as  if  to  render 
perfectly  clear,  this  additional  clause  is  inserted :  "The  trui 
tee  shall  collect  said  rents,  and,  after-paying  taxes,  insuranc 
and  keeping  the  property  in  repair,  pay  the  rent  to  the  chi] 
in  person."  My  Opinion  is  that,  under  this  clause  of  the  wi] 
and  under  the  deed  of  trust  which  the  trustee  has,  and  I 
which  he  holds  the  property  in  controversy  in  this  case,  1 


Digitized  by 


Google 


KETCHCM   r.  BLAOK  BIVBB  LUMBER  CO.  189' 

cannot  follow  any  direction  or  order  which  the  child  may  give, 
or  any  instruction  as  to  the  rents  whatever,  but  that  he  is  bound 
to  pay  the  rents  to  the  child  in  person.  The  language  of  the 
will  is,  he  must  "pay  the  rents  to  the  child  in  person,  qnarterly,, 
or  as  the  same  may  be  collected."  Now,  if  that  is  the  object 
of  the  will,  and  if  that  is  the  duty  of  the  trustee,  as  it  seems 
to  me  it  clearly  is,  then  I  do  not  see  how  any  action  of  the' 
child  in  relation  to  the  disposition  of  the  rents  can  defeat  the' 
purpose  of  the  testator,  or  can  remove  from  the  trustee  the 
obligation  which  is  devolved  upon  him  by  the  will,  to  pay  the 
rents  to  the  child  in  person.  And  so,  by  the  terms  of  this, 
will,  it  was  the  intention  of  the  trustee  to  declare  that,  as  to 
one-half  of  the  provision  he  made  for  each  child,  that  was  to 
be  a  personal  provision,  and  the  rents  and  profits  of  the  estate 
were  to  be  paid  to  the  child  alone.  And  so,  without  going 
into  the  qn«Btion  as  to  the  effect  of  the  deed  which  the  child 
has  made,  and  which  is  attacked  on  the  ground  that  it  was 
fraudalent,  or  into  the  effect  of  any  directions  or  instructiona 
that  he  may  have  given  in  relation  to  the  estate,  I  hold  that 
it  clearly  is  the  dnty  of  the  trustee  to  pay  these  rents  to  the 
child  in  person,  and  that  no  interest  in  the  estate  passed  to 
the  assignee.    Hence,  the  bill  mnst  be  dismissed. 


Ketch UM  and  another  v.  Black  River  Lumber  Company  and 

others. 

(Circuit  Court,  W.  D.  Wiaeontin.    ,  1880.) 

1.  RbmovaIt—Comtrovekst— Stipulation— •l88UE—E<iuiTABLE  8uit-» 
Legal  Claim— Refekence—Tuial. 

In  Equity.  Suit  to  set  aside  and  cancel  a  mortgage. 
Motion  to  remove  cause. 

M.  P.  Wing,  O.  C.  Prentist  and  G.  W.  Gate,  for  plaintiffs. 

Cameron,  Losey  dt  Bunn,  for  defendants. 

BuNw,  D,  J.  This  action  was  began  in  the  circuit  court  of 
U  CroBse  county,  Wisconsin,  April  8,  1880.     Th*  plaintiffs 
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are  citizens  of  Wisconsin.  The  Black  Biver  Lmnber  Compan; 
is  a  corporation  created  under  the  laws  of  Wisconsin.  Thi 
defendants  are  citizens  of  Iowa.  The  action  is  in  equity,  an( 
brought  by  the  plaintiffs,  who  are  corporators  and  stockhold 
ers  in  the  Black  Biver  Lumber  Company,  against  said  com 
pany  and  against  the  other  defendants,  who,  except  the  Ban] 
of  Fort  Madison,  are  also  stockholders  in  said  company,  fo 
the  purpose  of  setting  aside  and  cancelling  a  certain  ohatte 
mortgage  given  and  executed  by  the  lumber  company  on  Marc! 
29,  1880,  and  recorded  in  the  proper  office  on  April  1,  18SG 
to  the  defendant  the  Bank  of  Fort  Madison,  upon  a  larg 
quantity  of  logs,  being  all  the  logs  cut  by  said  company  dm 
ing  the  winter  of  1879  and  18S0,  to  secure  the  sum  of  $65, 
000  of  cash  advanced,  claimed  to  be  made  by  said  bank  i 
the  company  to  carry  on  its  business,  and  also  to  enjoin  th 
defendants  from  taking  possession  of  the  logs,  and  fox  th 
appointment  of  a  receiver  to  take  chuge  of  aU  the  logs,  lum 
ber,  and  property  of  the  company,  of  whatever  nature,  an< 
manage  and  control  and  sell  and  dispose  of  the  same  fo 
the  interest  of  all  concerned.  An  injunction  as  prayed  fo 
was  issued  at  the  commencement  of  the  suit.  On  April  17t] 
following  the  parties,  by  their  attorneys,  entered  into  a  sti; 
ulation  by  which  it  was  agreed  that  William  B.  Sill  shoul 
be  appointed  by  the  court  as  receiver  in  the  case,  with  a. 
the  usual  powers  of  receiver,  and  in  addition  the  power  t 
manage  and  control  the  property,  and  sell  and  dispose  of  th 
same  in  the  usual  course  of  trade,  for  cash  or  on  credit,  aji 
apply  the  proceeds  to  the  payment  of  the  company's  debts  i 
such  order  of  preference  as  in  the  opinion  of  the  receive 
should  be  just,  and  as  the  court  might  direct;  also,  that  a 
soon  as  such  receiver  should  be  appointed  and  his  bonds  aj 
proved  that  the  mortgage  to  the  defendant  bank  should  h 
cancelled,  but  that  aU  sums  of  money  advanced  by  the  bani 
whether  before  or  after  the  execution  of  the  mortgage  used  i 
caring  for  and  preserving  the  property,  or  in  payment  of  tb 
debts  of  the  company,  should  be  a  charge  against  the  con 
pany.  The  receiver  was  appointed  on  the  same  day,  an 
took  charge  of  the  concerns  of  the  company.    It  was  afte; 
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rards  stipulated  by  the  parties  and  ordered  by  the  court  thai 
be  receiver  be  authorized  and  directed  to  investigate  the 
mount,  validity,  and  honaJide$  of  any  and  all  claims  against 
be  company.  On  July  14th  the  Bank  of  Fort  Madison,  by 
bs  attorney,  filed  a  petition  setting  forth  the  indebtedness  to 
•  and  to  others  of  the  company,  and  the  giving  of  the  chattel 
lortgage  as  a  necessity  to  raise  money  to  carry  on  the  bnsi> 
less  and  pay  the  debts;  that  the  company  was  oat  of  funds 
nd  vhoUy  unable  to  meet  its  obligations,  or  to  pay  the  claims 
rhich  were  liens  on  the  logs;  that  the  laborers  who  put 
1  the  logs  and  the  persons  who  furnished  supplies  were 
ressing  their  claims;  that  the  company  was  insolvent  and 
ad  stopped  payments;  that  the  property  of  the  company 
onsisted  of  pine  logs  in  Black  river  which  were  running 
own  that  river  in  the  spring;  that  the  company  could  not 
aise  money  to  employ  men  necessary  to  care  for  the  logs,  and 
bat  the  property  was  in  danger  of  being  scattered  and  de- 
troyed ;  that  after  the  mortgage  was  given  the  said  defendant 
obk  possession  of  the  logs  and  run  them  down  the  river,  Mr- 
ig  and  paying  men,  and  furnishing  supplies  for  the  purpose, 
bus  preserving  the  property  for  the  receiver  of  the  company 
nd  the  creditors,  and  in  so  doing  advanciag  $24,584.16, 
rhich  the  bank  asks  shall  be  adjudged  a  just  claim  against 
be  company  and  paid  as  a  preferred  claim. 

On  July  16th,  by  order  of  the  court,  the  matters  charged  in 
be  petition  were  referred  to  Thomas  A.  Dyson  to  take  testi- 
lony  and  report  the  same  to  the  court.  Afterwards,  on 
LUgust  6th,  the  order  of  reference  was  modified  so  as  to  re. 
triot  it  to  the  taking  of  such  evidence  as  might  be  offered, 
javing  it  to  the  parties  to  take  the  depositions  of  witnesses 
9  be  used  upon  the  hearing  in  the  usual  way.  On  Septem< 
er  6th  the  defendant  the  Bank  of  Fort  Madison  filed  an 
,iiBwer  to  the  complaint,  among  other  things  setting  up  the 
laitn  covered  by  its  previous  petition,  and  demanding  that  it 
le  adjudged  to  be  a  preferred  claim,  and  also  a  petition  pray> 
Dg  a  removal  of  the  case  to  this  court. 

The  defendant's  counsel  now  move  to  have  the  cause  dock- 
ited  in  this  court,  which  motion  is  resisted  by  the  plaintifis 
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upon  several  grounds :  First,  that  the  stipnlation  by  whi 
a  receiver  ^vas  appointed  and  the  chattel  mortgage  cancel! 
put  an  end  to  the  controversy;  second,  that  the  claim  of  1 
defendant  bank,  set  up  in  its  petition  and  answer,  is  a  lej 
counter  claim,  and  not  triable  in  an  equity  case;  third,  tl 
there  has  been  no  issue  joined  on  the  defendant's  answer 
petition,  and  therefore  there  is  no  controversy;  fourth,  tl 
the  defendant,  by  stipulating  to  have  the  petition  referred 
tate  testimony,  and  by  appearing  before  the  referee  and  taki 
testimony,  has  waived  its  right  of  removal. 
I  think  neither  of  these  objections  good. 

1.  The  stipulation  did  not  put  an  end  to  the  controver 
It  but  changes  its  form  and  scope  in  a  degree.  The  suit  a 
much  of  the  controversy  still  remains.  The  mortgage  its 
is  not  in  issue,  but  the  settlement  of  the  affairs  of  the  luml 
company,  under  a  receivership,  as  well  as  the  just  groun 
validity,  amount,  and  preference  of  the  claim  of  the  ba 
over  the  creditors,  are  still  unsettled,  and  on  controversies  8 
pending,  if  not  fully  at  issue. 

2.  That  these  controversies  are  not  as  fully  at  issue  as  tl 
might  be  by  the  filing  of  a  reply,  is  no  objection  to  a  remov 
If  no  reply  should  ever  be  filed  it  would  still  be  incumbent 
the  defendant  to  establish,  by  proof,  the  just  amount  a 
grounds  of  its  claim,  and  to  satisfy  the  conscience  of  1 
court  in  regard  to  its  alleged  right  of  preference.  It  is  i 
like  a  mere  default  when  there  is  no  judicial  function  to 
performed. 

3.  The  objection  that  the  claim  of  defendant  is  a  legal  cla 
and  cannot  be  tried  in  this  suit  is  Untenable.  Considered 
a  legal  claim,  it  is  still  a  proper  matter  of  controversy  ir 
suit  where  one  of  the  express  objects  is  to  close  up  1 
present  affairs  of  the  company,  so  far  as  the  sale  of  the  pr< 
erty  and  payment  of  the  debts  are  (Joncemed. 

The  court  might,  in  such  a  case,  order  the  issue  to  be  tri 
by  a  jury,  upon  the  law  side  of  the  court,  but  the  fact  of 
being  a  legal,  as  distinguished  from  an  equitable,  claim,  1: 
no  bearing  upon  the  question  of  the  right  of  removal.     I 
I  think  in  a  suit  in  chancery,  like  this,  the  claim  which  1 
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ink  -makes  is  an  ^guitable  ola^it^,  and  properly  set  np  f^nd 
lade  in  the  manner  it  is.     Whether  it  is  well  founded  or  not 

one  of  the  controyersies  in  the  case,  «nd  which  properly 
lists  between  the  Bank  pf  Fort:  Madison  and  the  Black 
iver  Lumber  Company,  and  which  can  be  wholly  settled  and 
jtermined,  as  between  tbem,  within  the  meaning  of  the 
icond  suibdivision  of  section  2  of  the  removal  act  of  1875; 
i  it  is  well  settled  :tbat  t)ie  positi(u;i  of  the  parties  on  the 
tcord,  as  to  being  plaintiff  or  defendant,  is  not  materiali 
royided  there  is  such:  a  controveroy. 

The  lumber  oon^pany  as  well  as  the  bank  are  named  in  the 
)mplaint  as  defendants.  But  this  cpntroversy  is  substan- 
ally  between  the  bank  as  plaintiff,  and  the  lumber  company 
i  defendant,  and  may  be  determined  wholly  as  between  then^ 
ithout  the  presence  of  the  other  parties,  though,  as  stock- 
alders,  they  would  have  an  indirect  interest..    That  interest 

legally  and  fully  represented  by.  the  corporation.. 

4.  The  reference  of  th^.  petition  to  take  testimony  was.  not 
trial  of  the  case  in  any  sense,  so  as  to  preclude  a  removal, 
ther  evidence  was  to  be  taken  upon  deposition,  and  the  final 
aaring  was  to  be  before  the  court.  The  petition  for  removal 
as  made  in  proper  time,  and  makes  a  clear  case  on  its  face 
)r  a  removal,  and  there  is  nothing  in  the  record  to  contra- 
ict  the  facts  there  set  forth,  and  if  the  plaintiff  wishes  to  p^t 
lem  in  issue  he  can  only  do  it  by  plea  in  abatement  to  the 
irisdiction,  in  this  court. 

The  case  will  be  docketed  in  this  court. 


r'.Z 


•    Cakdbe  &  Co.  V.  Thb  Citizens'  iNStmAiross  Go. 

{Circuit  Court,  D.  Connetticut.    ,  1880.) 

Inscrajtce— Policy— Obai,  Promise— CostoM—CrroBRCK. 

Motion  for  a  new  trial. 

Bhipman,  D.  J. .  This  is  a  motion  for  a  new  trial  of  an 
jtion  at  law  upon  an  insurance  policy.     The  case  was. tried 
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to  the  jary  and  a  yerdiet  was  directed  for  the  plaintiff, 
the  questions  which  are  actually  presented  in  the  bill  of  < 
ceptions  are  neither  novel  nor  intricate,  it  is  not  necessa 
in  my  judgment,  to  consider  them  at  length.     The  questio 
are  fourfold. 

1.  Was  evidence  admissible  to  show  an  oral  promise 
agreement,  alleged  to  have  been  made  by  the  plaintiff  pr 
to  the  issuing  of  the  policy  and  not  inserted  therein,  tl 
npon  the  future  happening  of  a  certain  event  the  policy  shoi 
become  void?  The  policy  was  issued  in  accordance  with  i 
permission  and  authority  conferred  by  the  defendant.  Tb< 
was  no  mistake  in  its  terms,  which  were  clear  and  defini 
The  defendant  did  not  intend  to  insert  the  oral  condition 
the  policy.  The  policy  did  contain  numerous  express  con 
tions,  npon  the  happening  of  which  it  should  become  vo 
The  decision  in  Inswrcmce  Company  v.  Mowry,  96  U.  8.  5' 
is  decisive  npon  the  point. 

2.  Was  evidence  admissible  of  an  alleged  custom  of  ins 
ance  companies,  alleged  to  have  been  known  to  the  agent 
the  plaintiff,  that  upon  the  happining  of  a  future  event  1 
policy  should  become  void,  which  condition  was  not  inser 
among  the  numerous,*  detailed,  and  clearly-expressed  con 
tions  subsequent  to  the  policy.  This  unexpressed  conditi 
was,  in  my  opinion,  inconsistent  with  the  written  terms  of  i 
contract,  and  was  excluded  therefrom  by  necessary  impli 
tion,  for  the  policy  apparently  fully  expresses  the  terms  uj 
which  it  was  issued,  and  the  conditions  upon  which  it  wae 
become  void.  It  is  not  admissible  to  add  to  the  careful 
drawn  and  accurately-defined  provisions  of  an  express  & 
tract,  like  an  insurance  policy,  a  new  stipulation  contained 
an  unexpressed  custom.  Partridge  v.  Ing.  Co.  15  Wall.  61 
Oelrkke  v.  Ford,  23  How.  49. 

3.  Should  the  question  of  termination  by  mutual  cons 
have  been  submited  to  the  jury?  It  is  not  necessary  to  c 
sider  whether  this  defence  was  set  up  in  the  notice,  for 
evidence  of  termination  by  consent  was  so  scanty  that  th 
was  no  real  question  to  submit.  Pleasantg  y.  Fant,  22  Wi 
116 ;  Commisiionera  v.  Clark,  94  U.  8.  278. 
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4.  NotiiiBg  need  be  said  in  regard  to  eanoeUation,  because, 
ipon  the  defendant's  testimony,  the  policy  neyer  was  can- 
felled,  even  under  the  nsages  of  insoianoe  oompaqies  and 
kgents  in  the  city  of  New  York. 

The  motion  for  a  new  trial  is  denied,  and  stay  of  execution 
i  removed. 


.  CSOHTBAOT— WAaEiWTT    OT    QXTAUTT. 


f 


Vkst,  Bradlby  &  Gary  Manuf'g  Co.  v.  Ansonia  Brass  & 
Copper  Co. 

WinmU  Court,  D.  Ootmeoticut.   ,  i880i  \lii^ 


Si 


Assumpsit.  "3 1^  **" 

Cliurles  22.  IngersoU,  for  plaintiff.  ^'^ 

Wootter  dt  Torrance,  tox  defendanit.  |X.-^ 

Shipman,  D.  J.    This  is  an  action  of  general  a$aump*it  which 

raa  tried   by  the  court,  the  parties  having  by  agreement 

raived  a  trial  by  jury.     The  plaintiff's  aoeoont,  upon  which  i*::^ 

he  suit  was  brought,  is  for  clock  springs  of  various  kinds  which  [II  -• 

rare  famished  by  the  plaintiff  to  the  defendant  between  July  lli^ 

,  1876,  and  February  23, 1876,  upon  the  defendant's  orders.  ci^ 

'he  principal  of  the  account  was  $1,552.     It  is  not  denied  ^''CJ 

y  the  defendant  that  it  received  the  goods  which  were  thus  '^'-'^ 

imiBhed,  and  that  they  have  not  been  paid  for.    The  ddfence 

I  the  recoupment  of  damages  resulting  from  the  breach  of 

le  plaintiff's  warranty  of  the  quality  of  the  clock  spring 

rhich  it  sold  to  the  defendant. 
In  the  Bununer  of  1874  the  .plaintiff,  through  Itx.  Alahson 

ary»  its  authorized  agent,  solicited  from  the  defendant  orders 

>r  clock  springs.     The  defendant  was  largely  engaged  in  the 

lanufacture  of  clocks.     The  plaintiff  was  an  extensive  steel- 

[>riiig  manufacturer,  and  had  just  commenced  to  make  pol-  j 

ihed.  clock  springs.     The  defendant  had  been  buying  its 

srings  from  Edward  E.  Dunbar,  of  Bristol.    The  Dunbar 

jring  was  of  excellent  quality  and  had  a  good  reptitation.    Mr. 

arey,  before  any  orders  were  given,  showed  the  defendant 
v.4,no.2— 10 
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his  samplofl  of  springs  and  received  speoimens  of  Ui€  D^nb 
spring,  and  hfMltwo  interviews  with  tbe  defendantts  sqperi 
tendent  and  the  foreman,  Of  the  movement  departweut 
Ansonia,  and  one  interview  with  the  superintendent  apd  t 
New  York  ugent  at  New  York  A.t  Ansonia,  Mr.  Gary  sa 
that  he  (meaning  the  plaintiff)  would  guaranty  his  sprin 
to  be  equal  to  the  Dunbar  spring,  and  that  they  would  ri 
more  evenly  than  those  which  the  defendant  was  using, 
was  understood  that  plaintiff's  springs  would  be  but  sev 
and  a  half  feet  in  length,  while  the  Dunbar  spring  was  ni 
feet  long.  The  representation  and  the  guaranty  of  Ga 
were  that  his  seren-and-a-half-foot  spring  would  be  equal 
efiSciency  to  the  nine-foot  spring  of  Dunbar.  The  eight-d 
spring  of  Dunbar  ran  with  uniformity  at  least  eight  da^ 
This  guaranty  was  given  as  an  inducement  to  the  defenda 
to  become  the  plaintiff's  customer.  The  additional  indue 
ments  were  a  lower  price  than  that  of  the  Dunbar  spring  a: 
an  exchange  trade. 

While  these  negotiations  ^ere  going  on,  and  before  a 
orders  had  been  given  to  the  defendant,  Mr.  Gary  sent  defec 
ant,  on  September  24, 1874,  one  of  the  plaintiff's  eloek  sprini 
and  wrote  the  defendant,  among  other  things,  as  follows:  "0 
thing  we  can  guaranty,  that  they  [the  springs]  will  run  mc 
uniform  than  anything  you  have  ever  used,  and  will,  aL 
guaranty  them  equal  to  any  French  spring  made." 

Samples  were  sent  by  the  plaintiff  and  tested  to  a  certs 
extent.  These  negotiations  finally  culminated  in  an  expe 
mental  order  for  500  springs,  about  November  1,  18' 
which  were  sent  November  12,  1874,  and  the  defenda 
replied  that  he  would  have  them  thoroiighlj)^  tested  and  gi 
a  decision.  The  test  was  apparently  satisfactory,  for  ord< 
followed  and  continued  to  be  given  until  February  23,  18' 
at  which  date  goods  to  the  amount  of  about  $14,450  h 
been  furnished  and  had  been  paid  for,  with  the  exception 
the  bill  of  $1,552,  now  in  suit.  During  the  first  part  of  1 
time,  modifications  in  thickness  and  in  minot  particnli 
were  suggested  or  directed  by  the  defendant,  which  sugg 
ticns  were  complied  with. 
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The  representations  which  were  made  by  the  plaintiff  were 
ot  mere  expressions  of  opinon,  bat  amounted  to  a  warranty 
I  quality ;  and  this  warranty  was  not  intended  to  be  tempo- 
iry,  and  to  terminate  with  the  selection  of  particular  sizes 
ad  dimensions,  but  it  was  intended  to  be  a  guaranty,  for  a 
!asouable  time  after  the  defendant  had  given  its  custom, 
lat  the  plaintiff's  springs  should  be  equal  in  quality  and 
fioiency  to  the  Dunbar  springs  of  nine  feet  in  length,  which 
ere  used  for  the  same  respective  purposes.  The  defendant 
id  not  test  its  movements  except  by  starting  them  in  run- 
ing  order.  They  were  speedily  put  into  oases,  or  they  were 
3xed  and  sent  to  the  New  York  ofi&ce.  There  the  movements 
ere  fitted  and  were  set  running.  The  eight-day  movements 
m  eight  days  and  no  imperfection  was  apparent.  They 
ere  sold  to  wholesale  dealers,  and  by  them  to  retailers. 

After  awhile  complaints  began  to  come  back  to  the  defend*- 
at  in  regard  to  these  clocks,  and  it  was  discovered  that  the 
wrings  lost  their  elasticity  after  being  wound  a  number  of 
mes,  and,  being  seven  and  a  half  or  eight  feet  long,  they  ran 
own  before  the  expiration  of  the  eight  days.  There  was  a 
ant  of  permanent  power  in  the  spring,  but  to  what  the  lack 
as  due  the  plaintiff's  witnesses  did  not  know.  This  defect 
usted  only  in  the  eight-day  springs,  and  it  existed  both  in  th^ 
me  and  strike  springs.  Qocks  were  returned,  orders  were 
}untermauded,  and  defendant  subjected  to  annoyance,  loss 
(  reputation,  and  to  direct  peduniary  damage.  The  testi- 
lony  as  to  the  general  annoyance  to  which  it  was  subjected 
y  reason  of  this  imperfection  was  abundant.  The  evidence 
B  to  items  of  direct  pecuniary  damage  was  not  abundant. 
he  plaintiff's  bill  and  interest  thereon,  to  September  35, 
879,  was  $1,984.55.  The  immediate  and  direct  pecuniary 
amage  to  the  defendant,  resulting  from  the  plaintiff's  breach 
f  warranty  upon  said  eight-day  clock  springs,  was,  with  inter- 
jt  from  the  dates  of  the  respective  items  of  damage,  at  least 
le  sum  of  $1,984.55,  and  I  do  not  find  affirmatively  that  it 
cceeded  said  sum. 

I  therefore  find  the  issiie  for  the  defendant,  and  that 
ddgment  should  be  for  the  defendant  to  recover  its  costs. 


f  :r 

:■■<:: 


Digitized  by 


Google 


i:i  h 


I'll    I 


U8 


rXDEBAIi  BEPOBTBB. 


Ondebdone  V.  Eamnino  and  another. 


{CireuU  Court,  B.  D.  Nm  York. 


-,  1880.) 


1.  &FKmaEMENT — PRKLrMnuABT  I»JtrNcnoif . — A  motion  for  a  prelimi 

injunction  will  be  granted  to  restrain  the  manufacture  and  sa 
lemon  squeezers  with  a  conical  or  flat  bed,  upon  the  ground  that 
infringe  a  patent  for  similar  lemon  squeezers  with  a  convex  bed,  ^ 
such  patent  was  issued  originally  to  the  defendant  and  sold  b; 
wife,  together  with  the  tools  and  stock,  to  the  plaintiff. 

2.  Bame— NovEMT — Vendob  and  Vbhdeb — In  such  case,  on  such 

tion,  the  defendant  will  not  be  heard  to  dispute  the  novelty  or  u 
of  the  invention  described  in  the  patent. 

Foster,  Wentworth  d  Foster,  for  plaintiff. 

E.  H.  Brown  and  E.  M.  Wight,  for  defendants. 

Benedict,  D.  J.  This  case  comes  before  the  court  npc 
motion  for  a  preliminary  injunction  to  restrain  the  defenc 
from  making  and  selling  certain  forms  of  lemon  squeez 
upon  the  ground  that  they  infringe  upon  a  patent  foi 
improvement  in  lemon  squeezers  issued  to  Josephine  F.  1 
ning  and  Isaac  Williams,  as  assignees  of  the  defendant  J 
Fanning,  dated  July  15,  1879,  and  numbered  217,519. 

The  plaintiff's  patent  was  originally  issued  upon  the  aj 
cation  of  the  defendant  and  his  oath  that  he  believed  bin 
to  be  the  original  and  first  inventor  of  the  improven 
described  in  the  patent  issued  in  accordance  mth  such  a{ 
cation.  Subsequently  Josephine  P.  Fanning  assigned 
one-half  interest  in  the  patent  to  the  plaintiff.  Therea 
Isaac  Williams  assigned  to  the  plaintiff  the  undivided  1 
part  of  his  interest  in  the  patent.  Williams,  having  reft 
to  join  as  complainant  in  the  bill,  has  been  made  a  defi 
ant ;  but  John  Fanning  alone  is  charged  with  having  infrii 
the  patent. 

There  -is  no  controversy  in  regard  to  the  description  oi 
machines  which  the  defendant  John  Fanning  is  making.  1 
are  in  two  forms,  each  form  precisely  similar  to  the  mac 
described  in  the  plaintiff's  patent,  with  the  single  excej 
that  the  perforated  bed,  on  which  the  lemon  is  placed  \ 
subjected  to  the  action  of  the  presser,  is  in  one  case  sli( 
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onioal  in  form,  and  in  the  other  flat,  while  in  the  plaintiff's 
aachine  this  bed  is  slightly  convex.  Upon  a  motion  like  the 
resent,  when  the  defendant  is  the  original  inventor  of  the 
laintiff's  maohkie,  upon  whose  application  the  patent  was 
jBued,  and  wher^  the  patent  was  sold  to  the  plaiatiS  under 
be  circumstances  stated  in  the  moving  papers,  no  injustice 
riU  be  done  by  refusing  to  permit  the  defendant  to  be  heard 
}  dispute  the  novelty  or  utiUty  of  the  invention  described  in 
le  patent.  The  only  question  that  I  feel  bound  to  consider 
pon  this  motion  is  whether  the  machines  being  made  by  the 
efendant  constitute  an  infringement  of  the  plaintiff's  patent 
pon  which  the  plaintiff  sues.  The  contention  on  the  part 
I  the  plaintiff  is  that  these  machines  do  infringe  upon  the 
lird  and  fourth  claims  of  that  patent.  These  two  claims  of 
le  plaintiff's  patent  are  for  a  combination  of  certain  old 
ements  in  such  a  way  as  to  produce  certain  results.  As 
»fore  stated,  the  defendants'  machines  present  the  same 
ements,  combined  in  the  same  way,  as  in  the  plaintiff's 
achine,  save  only  that  in  the  defendants'  machine  the  form 
'  the  bed  is  different.  In  regard  to  the  machines  made  by 
le  defendant,  wherein  the  bed  is  slightly  conical,  it  has  been 
it  faintly  denied  that  the  action  of  the  machine  is  sub- 
antially  similar  to  plaintiff's  machine.     It  is  manifest  that 

produces  the  same  result  in  the  same  way.  The  conical 
id  in  the  defendants'  combination  is  the  equivalent  of  the 
nvez  bed  in  the  plaintiff's  combination.  No  invention  was 
quired  to  substitute  a  oonioal  bed  for  a  convex  bed,  nor  was 
ly  different  result  attained  thereby.  This  form  of  machine, 
erefore,  is  an  infringement  upon  the  plaintiff's  patent,  and 

to  this  form  the  plaintiff  is  entitled  to  an  injunction.  In 
s^ard  to  the  other  form  of  machine  made  by  the  defendant, 
lere  the  perforated  bed  is  flat  instead  of  convex,  as  in  the 
i,intiff's  machine,  the  identity  is  not  so  obvious  as  in  the 
se  of  the  conical  bed,  but  I  incline  to  the  opinion  that  this 
rm  is  also  an  infringement  upon  the  plaintiff's  patent. 
16  effect  of  the  convex  form  of  perforated  bed  in  the  plain- 
f's  machine  is  to  spread  the  lemon  when  subjected  to  the 
tion  of  the  presser;  and  there  is  evidence  in  the  moving 
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papers  that  a  lemon  placed  upon  a  flat  bed  of  the  defendai 
machine,  when  subjected  to  the  operation  of  ^he  presser,  t 
be  spread  out  in  the  same  manner  as  in  the  machine  vrl 
the  bed  is  convex.  If  this  be  the  fact,  all  the  other  points 
the  machine  being  the  same,  it  is  not  seen  how  it  can  be  si 
cessfully  contended  that  making  the  bed  flat  instead  of  sligh 
convex,  as  in  the  plaintiff's  machine,  changes  the  eombii 
tion  or  avoids  the  plaintiff's  patent.  But  it  is  said  if  a  f 
bed  be  held  to  be  the  equivalent  of  a  conical  bed,  the  pla 
tiff's  patent  is  void  for  want  of  novelty ;  and  several  patei 
have  been  put  in  evidence  which  it  is  supposed  auticipi 
the  plaintiff's  patent,  unless  it  be  confined  to  the  convex  b< 
I  do  not,  however,  discover  in  any  one  of  these  prior  patei 
the  combination  described  in  the  third  and  fouiiib  claims 
the  plaintiff's  patent,  considering  these  claims  to  covet 
combination  having  any  form  of  perforated  bed  that  v 
spread  the  lemon  when  subjected  to  the  action  of  the  press 
But  if  there  be  a  doubt  here,  the  plaintiff  is  entitled  to  t 
benefit  of  it  upon  the  motion.  Under  the  circumstances 
this  case,  equity  requires  that  the  defendant,  upon  whc 
application  the  plaintiff's  patent  was  granted,  and  whc 
wife  sold  the  patent,  together  with  tools  and  stock,  to  t 
plaintiff,  and  who  is  wholly  insolvent,  should  not  be  permiti 
to  make  machines  so  nearly  similar  to  that  described  in  t 
plaintiff's  patent,  and,  by  disposing  of  them  at  a  lower  pri 
destroy  the  value  of  the  property  bought  of  his  wife,  ur 
his  i-ight  to  do  so  has  been  established  by  final  decree,  a 
this  the  more  when,  as  here,  the  defendant  is  the  only  pers 
who  disputes  the  plaintiff's  claim  to  the  exolGsive  right 
make  such  machines. 
The  motion  for  injunction  ia  therefore  granted. 
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Bowsfl  and  others  v.  MoNxal. 


{Oireuit  Court,  If.  D.  Nev  York. 


-,  1880) 


.  Patkht — EvTDENCK— File  "Wrappers. — FUe  wrappers  are  not  compe- 
tent as  evidence,  in  a  snit  on  a  patent,  to  show  the  reduction  to  prac- 
tice and  use  of  inventions  claimed  to  be  prior,  so  as  to  invalidate  such 
patent. 

C.  E.  Spragm,  for  plaintiffs. 

W.  S.  Farwell,  for  defendant. 

Blatchfo&p,  C:  J.  In  this  case  a,  motion  is  mode  bj  the 
[efendant  that  copies  of  three  file  wrappers,  contents,  and 
Ira  wings,  in  the  matter  of  three  several  letters  patent,  may  be 
aade  a  part  of  defendant's  exhibits  {^nd  proofs,  with  the  same 
iffecl  as  if  they  had  been  pnt  in  eridenoe  when  said  three 
etters  patent  were  put  in  evidence,  or  that  the  suit  be  referred 
lack  to  the  examiner,  with  leave  to  the  defendant  to  intro- 
[uce  such  evidence,  or  that  it  be  referred  back  for  both  par- 
ies to  introduce  farther  proofs;  and  that  the  interlocutory 
lecree  made  herein  be  so  far  opened  as  that  the  defendant 
lave  leave  to  reargue  the  case,  after  such  new  evidence  shall 
lave  been  received,  with  the  same  effect  as  though  the  same 
lad  never  been  argued. 

The  object  of  introducing  in  evidence  such  file  wrappers 
8  stated  to  be  to  show  that  the  inventions  described  in,  the 
ieveral  patents  were  made  at  dates  as  early  as  the  oaths  to 
he  specifications.  That  is  not  the  proper  way  to  show  the 
eduction  to  practice  and  use  of  the  inventions  claimed  to  be 
>rior,  BO  as  to  invalidate  the  plaintiffs'  patent.  That  must  be 
ihown  by  direct  evidence  of  the  construction  and  use  of  the 
nachines.  Nothing  from  the  patent-of^e  can  be  admitted 
n  evidence  of  earlier  dates  than  the  patents.  All  such  evi- 
lence  would  be  hearsay  and  secondary.  A  patent  is  allowed, 
>y  statute,  to  speak  as  a  public  grant;  but  the  preliminary 
)apers  are  merely  the  declarations  of  third  persons  not  par- 
ies to  this  suit,  or  connected  with  them  in  interest  or  title. 
Che  evidence  is  not  competent. 
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It  may  be  added  that  if  the  three  file  ^rrappers  were  e 
petent  as  evidence,  no  sufficient  legal  ezoose  is  shown  for 
having  sooner  applied  for  leave  to  introducia  them. 

The  motion  is  denied  in  all  its  branches. 


Gbowbui,  Mastbb  of  Stbam-Ship  Bohan  v.  The  Bchoom 
Thbbesa  Wolf.* 

(DMriet  0»wt,  B.  D.  Pennsylvania.    October  1, 1880.) 

L  ADHiBAiyrT— Cross  Libel— Adhirai.tt  Kulb  53— When  Claiue 
NOT  Arise  from  Bahe  Cause  or  Action. — Open  a  libel  in  rem,  i 
for  damages  caused  by  a  collision,  a  cross  libel  cannot  be  sustai 
for  salvage  on  account  of  services  reodorod  to  the  injured  vessel  a 
the  collision.  Such  a  claim  does  not  arise  out  of  the  cause  of  sc 
on  which  the  libel  is  founded,  within  the  meaning  of  the  flftj-tl 
admiralty  rule. 

In  Admiralty. 

In  this  case  a  libel  in  rem  had  been  filed  by  the  mastei 
the  schooner  Theresa  Wolf  against  the  steam-ship  Boman, 
damages  caused  by  a  collision  off  Great  Egg  harbor,  aUei 
to  have  been  occasioned  by  the  negligence  of  those  in  cha 
of  the  steam-ship.  The  owners  of  the  latter  filed  an  ans' 
denying  negligence  on  the  part  of  the  steamer,  and  alleg 
that  the  cause  of  the  accident  was  the  neglect  of  those 
charge  of  the  schooner  to  exhibit  a  torch.  Subsequen 
the  schooner  not  being  within  the  jorisdiotion  of  the  cour 
cross  libel  was  filed  by  the  master  of  the  steam-ship,  on  bel 
of  himself  and  of  the  crew  and  of  the  owners  of  the  stei 
ship,  alleging  that  when  the  collision  oc&urred  the  master  i 
crew  of  the  schooner  abandoned  her,  whereupon  the  mai 
of  the  steam-ship  sent  men  on  board,  fastened  a  line  to  1 
and  towed  her  into  New  York  harbor,  for  which  services 
claimed  salvage,  and  asked  that  the  original  libellant  mi 
be  ordered  to  enter  security  in  the  usual  form  and  amoi 

♦Reported  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  bar. 
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'  that  prooeediitgs  on  his  libel  might  be  stayed,  nnder  ad> 

iialty  rule  53  of  the  United  tjtates  supreme  court.* 

To  this  cross  libel  the  original  libeUant  filed  inter  alia  the 

llowing  exception : 

Second.  Because  the  cross  libel  in  this  case  does  not  con- 

in  such  counter  daim  arisiag  out  of  the  same  cause  of  ao- 

m  for  'vrhioh  the  original  libel  'vras  filed,  as  is  contemplated 

'  rule  68  of  the  supreme  court  in  admiralty. 

John  A.  Toamey,  {Henry  B.  Edmunds  with  him,)  for  exoep« 

tns. 

H.  O.  Ward,  contra. 

BuTLBB,  D.  J.    The  second  exception  is  well  taken.    The 

dm  set  out  in  the  cross  libel  does  not  grow  or  arise  out  of 

e  cause  of  action  on  which  the  libel  is  founded.    The  case  is 

i,  therefore,  embraced  in  the  fifty-third  admiralty  rule  pre* 

ribed  by  the  supreme  oonrt. 

Cross  Hbel  dismissed. 


Pom  and  others  v.  Ths  Swiss  Lloyd  Lrs.  Co.' 

{Dittria  Court,  D.  Oaltfomia.    October  13, 1880.) 

BBAWOBTHnrBSB— Ikflibd  WABKAirrr— Bbbaoh— y bbrbx  UNPBOTnnD 
WITH  QBOuiny-TAaKiJi  Rbabohablt  Fit  vob  thk  BnoESoais  ov  ▲ 
YoTAOB— Crra.  Oooa  or  Oaufobbia,  H  2681, 2683. 

Libel  on  Policy  of  Insurance. 

HaU  McAUUter,  for  libellants. 

MUton  Androt,  for  respondent. 

HomuN,  D.  J.    Section  2681  of  the  Oivil  Code  of  Oalifor- 

a  is  as  follows :  "In  every  marine  insurance  upon  a  ship,  or 

Bight  or  freightage  or  upon  anything  which  is  the  subject  of 

*Kule  63  to  as  follows :  "  Whenever  a  cross  libel  to  filed  upon  any 
unter  ctoim  arising  out  of  the  same  canse  of  action  for  which  the  origi- 
i  libel  was  flled,  the  respondents  in  the  cross  libel  shall  give  security  la 
e  usual  amount  and  form  to  respond  in  damages,  as  claimed  in  said 
OSS  libel,  unless  the  court,  on  cause  shown,  shall  otherwise  direct ;  and 
I  proceedings  upon  the  original  libel  shall  be  stayed  until  such  security 
all  be  given." 
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marine  insurance,  a  "warranty  is  implied  that  the  ship  is  si 
worthy."  . 

Section.  2683 :  "When  the  insaraoce  is  made  for  a  epe 
fied  length  of  time,  the  implied  warranty  is  not  oompli 
with  unless  the  ship  be  seaworthy  at  the  commenaement 
every  voyage  she  may  nndertake  during  that  time." 
■  The  policy  in  this  case  contains  the  following  clause :  "7^ 
teenth.  It  is  hereby  farther  agreed  by  and  between  the  assui 
and  insnrers  that  the  provisions  of  the  Civil  Code  of  Califi 
nia  shall  be  conclusive  and  binding  as  regarding  the  warrai 
of  seaworthiness,  liability  of  insurers  in  case  of  prior,  subi 
quent,  or  simultaneous  insurance,  and  such  other  questic 
as  are  therein  legislated  upon  and  not  otherwise  provided  J 
in  this  policy."  The  provisions  of  the  Code  thus  becai 
doubly  obligatory  upon  the  parties.  .  In  the  great  case 
Gib8<m  V.  Small,  4  House  of  Lords  Cases,  853,  it  was  fina 
settled,  by  the  law  of  England,  that  on  a  time  policy,  effect 
on  a  vessel  then  at  sea  there  is  no  implied  condition  tb 
the  ship  should  be  seaworthy  on  the  day  when  the  poli 
attached. 

Whethep,  in  a  time  policy,  ther<  is.  not  an  implied  warrar 
of  seaworthiness  at  the  commencement  of  the  risk,  so  far 
it  is  in  the  owner's  power  to  eflfect  it,  and  whether,  whf 
several  voyages  axe  contemplated,  the. owner  is  not  bound 
^ercise  reasonable  care  and  pains  to  repair  any  damages  t 
vessel  may  have  sustained,  and  to  put  her  in  a  seawort 
condition  before  commencing  a  new  voyage,  was  not  decide 

Even  if  it  be  considered  that  in  such  oases  there  is  no  tec 
nical  warranty  of  seaworthiness,  yet,  if  the  ship  shoe 
come  into  a  port  in  a  damaged  conditipn  befpre  or  after  t 
ctommenoement  of  the  risk,  and  the  owner  or  his  agents  m 
lect  to  make  reasonable  and  practicable,  repairs,  and  the  v< 
sel  be  lost  in  consequence,  it  would  seem  that  policy,  h 
manity,  and  due  regard  for  the  rights  of  shippers  shoii 
forbid  a  recovery  by  the  owner  from  the  insurers  for  a  Ic 
attributable  to  the  insufficiency  of  the  ship.  Bee  opinion 
Lord  St.  Leonards  in  Gibson  v.  Small,  ubi  supra ;  opinion 
Lord  Campbell,  contra.    Also  opinion  of  Mr.  Justice  Grier 
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^onea  v.  The  Int.  Co.  Wall.  Jr.  280-1.  In  this  state  these 
aestions  are,  as  we  have  seen,  definitely  settied  by  the  Ux  loci 
on^aettts. 

I  have  made  the  foregoing  observations  beoaase  it  seemed 
0  be  supposed  at  the  hearing  that  the  provisions  above 
ited  of  our  Code  were  a  startling  and  unprecedented  inno* 
ation  upon  well  settled  and  universally  acknowledged  priu' 
iples — First,  as  the  law  of  the  place  where  the  contract  was 
aade  and  where  it  was  to  be  executed,  (1  Parsons  Ins.  183 ; 
lox  V.  U.  S.  6  Pet.  208;  1  Gall.  371;)  ani,  secondly,  because 

he  obligation  of  that  law  was  expressly  recognized  and  agreed  ^ 

a  by  the  parties  to  the  contract.  ::.:,  ;j 

The  schooner  Caroline  Mills  was  insured  at  this  port  for  ''irS        I 

ne  year  from  the  fifteenth  of  April,  1878,  "to  be  engaged  as  *  |g;^_ 

n  inter-island  trader  among  the  Sandwich  Islands."     She    .  '.7-'^^ 

roceeded  from  this  port  to  Hilo,  Sandwich  Islands,  where,  by  '::.b'Z 

irection  of  her  owner,  she  commenced  a  voyage  from  Hilo  L..-' 

3  Honolnln  via  the  way  ports.  On  the  ninth  day  of  the 
oyage,  after  stopping  and  discharging  cargo  at  several  way 
orts,  she  was  driven  ashore  and  totally  lost  at  the  port  of 
lonokoa.  !. .  1- 

The  defence  set  up  is  breach  of  the  implied  warranty  of  ■'  ^  ' 

saworthiness,  in  this :  that  the  vessel  was  not  provided  with  z.  Z 

round  tackle  reasonably  fit  to  perform  the  services,  and  to  ''  TT 

leet  the  ordinary  exigencies  of  the  voyages  contemplated  by  ''•■■^C. 

tie  parties. 

This  is  the  only  issue  in  the  'case,  and  upon  it  the  evidence 
javes,  in  my  judgment,  little  room  for  doubt. 

1.  It  is  not  denied  that  at  the  owner's  suggestion  the  mas> 
it  "re-enforced"  his  chain  cables  by  attaching  to  the  anchors 
ix-inch  hawsers.  This  arrangement  the  experts  condemn  as 
nproper  and  inadmissible,  partly  from  the  impossibility  of 
ividing  the  strain  with  any  approach  to  equality  between  a 
bain  cable  and  a  hempen  hawser,  owing  to  the  great  differ- 
nee  in  elasticity  of  the  materials  of  which  they  are  composed, 
nd  partly  f rotn  the  liability  of  the  hawsers  to  beo(Mne  chafed, 
r  be  cut  by  the  chain  or  by  rocks  on  the  bottom-— a  danger 
lore  than  ordinarily  great  in  the  inter-island  navigation  of 


"■   ..... 


Digitized  by 


Google 


156 


nDERAIi   RBPOBTBB. 


the  Hawaiian  islands,  owing  to  the  presence,  almost  invari 
bly,  of  eoral  reefs  The  fact  that  this  mode  of  strengthenii 
his  ground  tackle  was  resorted  to,  seems  to  involve  die  ta 
admission  that  the  cables  alone  were  insufficient. 

The  master  himself  testifies :  "I  knew  the  chaina,were  ( 
and  weak,  so  I  attached  a  hawser  to  the  anchors  to  strength 
the  chains. "  The  mate,  whose  testimony  is  in  some  resp« 
more  favorable  to  the  libellants  than  that  of  the  mast 
says :  "The  reason  the  hawsers  were  attached  to  the  anch< 
waa  because  the  chain  cables  were  weak." 

2.  The  loss  of  the  vessel  does  not  appear  to  have  be 
caused  by  any  sudden,  unforeseen,  or  irresistible  violence 
wind  or  sea.  No  storm  prevailed.  It  is  even  doubt 
whether  the  trade  winds  which  caused  the  vessel  to  part  1 
cables  blew  with  any  unusual  violence. 

The  master,  who  had  been  as  saUor  and  master  engaged 
the  inter-island  navigation  for  80  years,  says:  "The  wi 
was  as  usual  for  that  place.  Easterly  trade  winds,  mod< 
ately  strong,  and  the  usual  long,  heavy  swell;  and  the  si 
on  the  rocks  was  not  high."  And  he  adds:  "If  the  cbai 
had  held,  the  vessel  would  have  been  in  no  danger.  I 
weather  was  perfectly  safe  for  anchorage  off  Honokoa. 
have  anchored  there  in  much  worse  weather  in  safety. " 

The  mate's  account  of  the  cause  of  the  disaster  is  sligh 
different.  He  says:  "It  was  occasioned  by  the  wind  a 
weather,  which  was  heavier  than  usual.  The  wind  was  qu 
high  that  day;  weather  bad,  sea  rough.  I  have  been  at  tl 
place  seven  times  before ;  never  saw  it  so  rough  before.  * 
The  wind  was  high,  and  a  heavy  swell  was  setting  directly 
shore.  The  usual  wind  is  more  to  the  east,  which  sets  1 
swell  along  the  shore  at  this  place." 

It  is  apparent  from  this  testimony  that  though  the  v 
Desses  differ  as  to  whether  the  wind  blew  with  any  unusi 
strength,  yet  they  both  agree  in  ignoring  the  existence  of  £ 
storm  or  extraordinary  violence  of  the  elements  which  a  w 
iound  vessel  could  not  have  anticipated  and  suocessfully 
countered. 
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It  appears  from  the  mate's  testimony  that  when  tbe  vessel: 
Ad  approached  to  within  a  eoni^e  of  miles  of  the  shore,  the 
laster  deeided  '*tq  stand  off  shore  again  and  to  wait  a  little 
rnger  to  see  if  the  weather  wonld  allow  of  his  anchoring  in 
Eifety."  This  was  at  6  a.  k.  The  mate  then  went  below  and 
id  not  eome  on  deck  again  nntil  1 1 :  30  a.  h.,  at  the  anchor- 
ge,  where  the  disaster  occurred. 

I  do  not  understand  that  the  skill  and  competency  of  the 
laster  are  impeached.  His  experience  as  master  engaged 
1  the  inter-island  navigation  is  of  20  years.  He  is  still  in 
le  employ,  and  appears  to  retain  the  confidence,  of  the 
wner.  When,  therefore,  after  deciding  to  stand  off  and  wait 
ntil  the  weather  should  permit  him  to  anchor  in  safety,  he 
asolved  to  stand  in  and  bring  his  vessel  to  anchor,  it  must 
e  inferred  that  the  state  of  the  wind  and  weather  were  such 
B  in  his  judgment  to  justify  the  attempt.  The  result  showed 
ither  that  he  committed  an  inexcusable  blunder  in  placing 
is  vessel  in  a  position  where  ground-tackle  of  the  usual  and 
roper  strength  would  be  wholly  incapable  of  holding  her,  or 
Ise  that  she  was  unprovided  with  such  tackle ;  for  it  is  to  be 
oted  that  the  vessel  can  scarcely  be  said  to  have  come  to 
achor  at  all,  for  the  chains  and  hawsers  on  both  anchors 
arted  almost  instantly  when  the  vessel  surged  upon  them. 

I  think  the  proofs  in  the  case  leave  no  reasonable  grounds 
nr  doubt  as  to  which  of  the  alternatives  above  stated  must 
B  adopted,  and  that  the  disaster  must  be  attributed  to  the 
eaknesB  and  insufficiency  of  the  gronnd'taokle  of  the  vessel, 
ad  not  to  the  stupid  temerity  of  the  master  in  exposing  his 
Bssel  to  a  visible  and  obvious  peril  which  he  had  no  right  to 
ippose  her  capable  of  encountering. 

I  have  not  thought  it  material  to  enter  upon  the  inquiry 
hether  tite  chains  with  which  the  vessel  was  provided  were 
t  sufficient  size  for  a  vessel  of  her  tonnage  engaged  in  the 
oasting  trade  from  this  port.  The  fact  that  it  was  thought, 
ecessary  to  re-enforce  them  by  hawsers  is,  as  before  re- 
tarked,  an  admission  that  they  were  not  strong  enough  for 
le  inter-island  navigation  on  which  she  was  about  to  enter. 


:-c:    j 

■ha 


Digitized  by 


Google 


158 


VVDBBAIi  BKPOBT^B. 


and  the  resnlt  showed  that  they  were  inadequate  to  meet  t 
ordinary  incidents  of  that  navigation,  or  perform  the  servi 
which  the  master  felt  justified  in  expecting  of  them. 
Libel  dismissed. 


i 


Thb  Two  Bbothebs. 

(Distrust  Court,  W.  D.  TennetiM.    — 


-,  1880.) 


1.  FiAADtKO — Sbt-Off. — An  indebtedness  for  a  honse  cannot  be  plead 
in  admiralty  as  a  set-ofl  to  a  claim  for  unpaid  wages  as  pilot  and  ci 
penter  of  a  vessel,  in  the  absence  of  an  allegation  that  it  was  agrc 
that  the  work  performed  as  pilot  and  carpenter  should  be  taken 
payment  for  such  house. 

In  Admiralty. 

John  B.  Clough,  for  libellant. 

J.  M.  Gregory,  for  respondent. 

Hammond,  D.  J.  This  is  a  libel  by  Jesse  M.  Tate  agaiE 
the  steam-boat  Two  Brothers,  claiming  for  unpaid  wages 
pilot  and  carpenter  on  said  vessel.  The  claimant,  John 
Leaton,  sets  up  in  his  suoswer  "that  at  the  time  of  libellan 
shipping  on  said  boat  as  carpenter  *  *  libellant  w 
indebted  to  him  in  the  sum  of  20  days'  work,  10  to  be  p( 
formed  by  libellant,  and  10  by  another  competent  man,  sa 
work  being  by  contract  a  balance  due  respondent  for  a  frai 
house  sold  to  libellant."  And,  in  reply  to  the  article  claii 
iiug  for  wages  as  pilot,  he  says  "that  on  or  about  the  ten 
day  of  June,  1878,  he  sold  to  libellant  a  small  frame  ootta 
residence  situated  at  Fulton,  TenneBsee,  valued  at  abc 
$125,  with  privilege  to  libellant  to  remove  it  from  the  pla 
where  located  to  a  lot  near  by,  furnished  for  the  purpose 
respondent  to  libellant.:  that  it  was  to  be  paid  for  in  wo: 
and  that  when  libellant  settles  for  that,  ae  in  justice  a 
equity  he  should  doj  there  will  not  be  due  libellant  any  bi 
whatever."     It  is  elsewhere  said  in  the  answer  that  "ot 
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fair  setdemeni"  there  will  be  due  respondent  five  dollartffrom 
ibellant.  • 

If  this  anjwer,  which  is  excepted  to  by  libellant,  so  far 
IS  it  seeks  the  benefit  of  the  set-off,  had  alleged  an  agree- 
nent  that  libellant  would  do  this  work  as  pilot  or  carpenter 
or  respondent  on  this  boat,  in  payment  of  what  was  dne  by 
lim  for  the  house,  the  defence  would  be  a  good  one.  Itwoold 
lot  be,  strictly  speaking,  pleading  a  oommon-law  contract  as 
b  set-off,  but  setting  up  a  special  maritime  contract,  which,' 
aken  as  a  whole,  would  show  that  the  libellant  had  no  cause 
if  action  and  had  been  paid  for  his  services.  Bat  I  do  not 
ind  any  allegation  of  snch  an  agreement.  The  answer  only 
ays  that  the  libellant  was,  at  the  time  he  shipped  on  this 
oat,  indebted  to  the  respondent  for  the  house ;  in  one  place 
t  says  he  was  indebted  in  "20  days'  work,"  and  in  the  other, 
a  the  balance  due  on  $125,  the  price  of  the  house.  This  is 
learly  pleading  the  indebtedness  for  the  house  as  a  set-off, 
nd  is  by  all  the  authorities  inadmissible.  2  Pars.  Mar.  L. 
17;  2  Pars.  Ship,  433;  WUldrd  v.  Dorr,  8  Masm.  161; 
)ain8  V.  The  Jamet  and  Catharine,  1  Baldw.  544;  Snow  v. 
'arruth,  1  Sprague,  824;  Bearse  v.  Ropee,  Id.  831;  NichoU 
.  Trimlett,  Id.  361;  Dexter  r.Munroe,  2  Sprague,  89;  KeH' 
edy  V.  Dodge,  1  Ben.  811,  315;  The  Lady  CampheU,  -SHagg. 
dm.  14,  note ;  sustain  the  exceptions. 


CouiLLARD  V.  Steamship  Victoria. 

(m»tr\ct  Court,  D.  Mattaohutettt.    1880.) 

Neolioence — Feixow  Smivants. — ^The  owners  of  a  Teasel  are  not 
responsible  tor  Injuries  sustained  by  a  stevedore,  throng  the 
negligence  of  a  fellow  servant,  while  unloading  the  cargo. 

Balverson  t.  Nisen,  3  Sawy.  662. 

Malone  v.  Wettem  TransportatUm  Co.  6  Bias.  315. 

B.  L.  Barney  and  E.  J.  Hadley,  proctors  for  libellant. 
Brooks,  Ball  &  Storey,  for  claimants. 
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N&Lsosr,  D.  J.  The  libellani:,  while  employed  as  a  ate 
dore,in  shifting  coal  in  the  between-decks  of  the  British  stea 
ship  Victoria,  then  lying  at  the  wharf  in  East  £oston,  ¥ 
injured  by  falling  into  the  lower  hold,  through  a  hatchw 
which  was  negligently  left  open  by  other  persons  employ 
on  board  in  discharging  cargo,  and  this  libel  is  brought 
recover  damages  for  the  libellant's  injaries.  It  is  unnec 
sary  to  decide  whether  the  libel  is  properly  brought  agaii 
the  vessel,  for  it  is  clear  it  cannot  be  maintained  against  1 
vessel,  unless  it  could  also  be  maintained  against  the  owne 
and  I  am  of  the  opinion  that  the  owners  are  not  iresponsi 
for  the  accident.  There  is  no  evidence  in  the  case  that  J 
steam-ship  was  improperly  constructed  or  equipped,  or  tl 
the  officers  and  men  on  board  were  incompetent  or  unsui 
ble,  or  ihat  the  accident  was  caused  by  any  other  failure 
duty  on  the  part  of  the  owners.  The  libellant,  and  the  p 
sons  through  whose  negligence  the  hatchway  was  left  opt 
were  fellow  servants,  engaged  in  the  same  general  empL 
ment  of  the  owners.  It  is  too  well  settled  to  admit  of  disci 
sion  that  the  master  is  not  responsible  to  those  in  his  e 
ploy  for  injuries  resulting  from  the  negligence,  carelessne 
or  misconduct  of  a  fellow  servant.  Halwrson  v.  Nisen,  3  Sa^ 
562;  Malone  v.  Western  Transportation  Co.  6  Biss.  315. 

Libel  dismissed. 
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Gbooan  V.  The  Town  of  Hatwabd, 

(Cinmit  Court,  D.  California.    October  6,  1880.) 

Dbdioattoit  of  LAin>  fob  Pcbuo  Pcbposks— Deferittok.— "A  dedica- 
tion of  land  for  public  purposes  is  simply  a  devotion  of  it,  or  of  an 

easement  in  it,  to  such  purposes  by  the  owner,  manifested  l^  gome 

clear  declaration  of  the  fact." 
Bamb — Wrbn  Irhktocable.— Such  dedication  Is  irreyocable  when 

third  parties  have  been  induced  to  act  upon  it,  and  part  with  valne  in 

consideration  of  it,  although  it  has  not  been  formally  accepted  by 

the  public  authorities. 
Sake — Same. — In  such  case  the  irrevocable  character  of  the  dedication 

is  not  affected  by  the  fact  that  the  property  is  not  at  once  subjected  to 

the  uses  designed.  'jf ' 


Botean's  EMcuton  ▼.  Th»  Town  of  Portland,  8  B.  Hon.  232. 


•c 


■*  ■• 


JP! 


Bame — Adverse  Ocohfatiozi. — No  one  can  acquire  by  adverse  occnpa-  •*  I~ 

tion,  as  against  the  public,  the  right  to  a  street  or  square  dedicated  to  ii?  ^r^ 

public  uses.                                                                         •  "^  2^ 

SoatOey  v.  The  O^  of  San  Franeiteo,  50  Cal.  2tS.  t'"^ 

People  V.  Pope,  63  Cal.  437.  _,  •  -" 

Androt  d  Page,  for  plaintiff.  ;^  :«»• 

Mastiek,  Belcher  d  MasHek,  for  defendant.  "* 

Field,  C.  J.     This  is  an  action  for  the  possession  of  a  parcel  '^  •  -" 

land  situated  in  the  town  of  Hay  ward,  Alameda  county.  '.  '^-j 

le  plaintiff  traces  title  to  the  premises  from  one  Guillermo  •; ,  Z, 

istro,  to  whom  a  grant  of  land,  of  which  they  are  a  part,  was  '■  [  CJ 

ide  by  the  former  Mexican  government.     The  grant  was  i.  ■  '^ 

afirmed  by  the  tribunals  of  the  United  States,  under  the 
t  of  March  8,  1851,  and  a  patent  was  issued  to  the  con- 
mee. 

The  defendant,  the  town  of  Haywara,  claims  that  the  prem- 
)3  are  a  part  of  a  tract  dedicated  by  Castro  to  the  public 
B  of  the  town  preTiously  to  the  conveyance  under  which  the 
lintiff  asserts  title.  The  main  question  for  determination 
ates  to  the  validity  and  permanence  of  the  alleged  dedi- 
tion. 

The  facts  of  the  case,  as  disclosed  by  the  evidence,  are 
efly  these : 

In  1854,  Castro,  being  desirous  of  founding  a  village  or 
m  on  his  land,  selected  for  that  purpose  a  portion  of  it, 
r.4,no.3 — 11 
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which  included  his  residence,  as  a  site  for  the  town, 
caused  it  to.  be  surveyed  into  blocks  .and  streets,  and  ha 
map  made  on  which  the  streets  were  named  and  the  blc 
numbered.  Upon  this  map  the  town  was  designated  ! 
Lorenzo.  The  map  showed  that  the  streets  were  to  be 
feet  wide,  and  that  the  blocks  were  to  be  400  feet  in  len 
and  800  feet  in  width.  One  of  the  blooks — the  one  boun 
on  the  north  bj  Webster  street,  on  the- east  by  Castro  str 
on  the  west  by  Watkins  street,  and  on  the  south  by  Clay  sti 
— ^was  marked  "Plaza"  on  the  map.  The  premises  in  c 
troversy  are  a  part  of  this  block. 

One  of  the  streets,  called  Castro  street,  was  coincident  ii 

the  county  road  running  between  San  Leandro,  the  cou 

seat,  and  San  Jose,  the  county  seat  of  Santa  Clara  coui 

The  map  was  filed  by  Castro  for  record  on  the  second 

December,  1854.     Subsequently  two  sales  of  parts  of  bloc 

'  bounded  by  streets  as  laid  down  on  {his  map,  were  made 

I  him.    In  1856,  for  the  purpose,  as  is  said,  of  securing  to  h: 

;  self  a  lawn  or  yard  in  front  of  his  house,  he  caused  the  sti 

bearing  his  name  to  be  resurveyed,  and  he  located  it  66  J 

i  further  west  than  it  was  located  according  to  the  map  of  18 

>  The  block  occupied  by  him  as  his  residence  was  thus  widei 

:  66  feet,  and  all  other  blocks  and  streets  west  of  him  w 

pushed  66  feet  to  the  westward.    A  new  map  was  then  mi 

of  the  town,  showing  the  streets  and  blocks  as  thus  chang 

and  on  the  eighth  of  April,  1856,  was  filed  in  the  office  of 

recorder  of  the  county.     Soon  afterwards  Castro  street  \ 

opened,  and  the  county  road  made  to  conform  to  it,  and  sii 

then,  now  a  period  of  over  20  years,  has  been  coutinou 

used  as  a  street  of  the  town  and  as  part  of  the  public  hi 

way  from  San  Leandro  to  San  Jose.    A  copy  of  the  map  t 

exhibited  in  the  office  of  Castro  to  parties  seeking  to  porch 

lots  in  the  town,  and  lots  were  sold  by  him  and  his  agent,  { 

deeds  executed  with  reference  to  it,  or  the  lots  were  boimi 

by  streets  designated  upon  it.     The  block  marked  "Pla: 

was  spoken  of  by  them  as  reserved  for  public  use,  and  s« 

of  portions  of  it  were  refused  for  that  reason. 

The  plaintiff  derives  whatever  title  he  has  from  the  p 
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laser  at  a  sale  zaade  in  IS 04  upon  a  foreclosure  of  mortgages 
3on  the  tract  of  laud  embracing  the  to^u  of  San  Lorenzo,  exe- 
ited  by  Castro  in  1858,  1859,  and  1862. 
The  name  of  the  town  was  subsequently  changed  from  San 
orenzo  to  Hayward,  and  under  this  latter  name  Was  incor- 
)rated  by  the  legislature  in  March,  1876.  The  act  of  incor- 
>ration  authorized  the  board  of  trustees  created  by  it  "to 
ovide  for  enclosing,  improving, .  and  regulating  all  public 
ounds  at  the  Expense  of  the  town, "  and,  of  course,  to  take 
ntrol  of  them  for  that  purpose. 

Sometime  prior  to  January  6,  1877,  Luis  Castro,  Bon  of 
lillermo,  as  county  surveyor,  by  direction  of  the  board  of 
istees,  made  a  survey  of  the  town  in  accordance  with  the 
ip  of  1856,  and  the  survey  was  finally  approved  and  the 
ip  officially  adopted  by  an  ordinance  passed  January  6, 
77. 

The  plaintiff,  Grogan,  at  the  time  claiming  under  convey- 
ces  from  Castro  and  the  holder  of  the  mortgages  mentioned, 
ibsequently  the  purchaser  on  their  foreclosure,)  constructed 
.rehouses  on  a  part  of  the  block  marked  on  the  map  as  the 
'laza,"  and  occupied  them  from  1864  to  1877.  In  the  latter 
Eir  these  warehouses  were  burned  down,  and  soon  afterwards 
i  authorities  of  the  town  took  possession  of  the  ground  as 
rt  of  its  public  plaza.  Hence  the  present  suit. 
Under  this  statement  of  the  case  there  ought  to  be  no 
abt  as  to  the  judgment  of  the  court.  In  the  light  of  adju- 
ations,  almost  without  number,  in  the  courts  of  the  several ' 
,tes,  and  in  those  of  the  United  States,  the  law  as  to  what 
istitutes  a  dedication  of  private  property  to  public  pur- 
ses, so  as  to  be  beyond  the  recall  of  the  original  owner, 
uld  seem  to  be  settled. 

A.  dedication  of  land  for  public  purposes  is  simply  a  devo- 
a  of  it,  or  of  an  easement  in  it,  to  such  purposes  by  the 
ner,  manifested  by  some  clear  declaration  of  the  fact.  If 
thing  beyond  the  declaration  be  done — if  there  be  no  acoept- 
36  by  the  public  of  tho  dedication,  and  no  interest  in  the 
)p6rty  be  acquired  by  third  parties — the  dedication  may  be 
lalled  at  the  pleasure  of  the  owner.    But  if  the  dedication 
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be  accepted  by  the  pablio  authorities  of  the  place  where  tl 
property  is  situated,  or  contracts  for  a  valuable  considerate 
be  made  by  others  founded  upon  a  supposed  appropriation 
the  property  to  the  uses  indicated,  the  dedication  becom 
irrevocable.  In  the  one  case  the  acceptance  completes  tl 
transfer  of  the  property,  or  easement  in  it,  from  the  owner 
the  pnblio;  in  the  other  case,  the  contract  with  the  own 
estops  him  from  asserting  any  interest,  except  in  comm< 
with  the  purchasers  from  him. 

In  the  present  case,  the  intent  of  Castro  to  dedicate  ti 
streets  and  the  block  marked  "Plaza"  in  the  town  of  S( 
Lorenzo  was  manifested  in  the  most  open  and  public  ma 
ner.  The  filing  in  the  office  of  the  county  recorder  of  ti 
map  containing  a  designation  of  the  streets  and  blocks,  as  8 
apart  for  public  uses,  was  a  public  declaration  of  the  fac 
Whether,  if  nothing  further  had  been  done  by  him,  the 
would  have  been  any  such  interest  acquired  by  the  public  ; 
to  forbid  a  subsequent  assertion  of  ownership,  may  be  que 
tioned.  But  when  by  the  sale  of  the  property,  by  referen 
to  the  map  filed,  or  bounded  by  streets  marked  upon  it,  oth 
parties  had  become  interested  in  the  property  set  apart  f 
public  uses,  the  owner  was  precluded  from  asserting  his  ori 
inal  rights.  The  sale  by  the  map,  or  with  reference  to  t 
streets  upon  it,  was  a  sale  not  merely  for  the  price  named 
the  deed,  but  for  the  further  consideration  that  the  stre< 
and  public  grounds  designated  on  the  map  should  forever 
open  to  the  purchaser,  and  to  any  subsequent  purchasers 
the  town.  This  was  an  essential  part  of  the  consideratic 
The  purchaser  took  not  merely  the  interest  of  the  grantor 
the  land  described  in  his  deed,  but,  as  appurtenant  to  it,  : 
easement  in  the  streets  and  in  the  public  grounds  namf 
with  an  implied  covenant  that  subsequent  purchasers  shot 
be  entitled  to  the  same  rights.  The  grantor  could  no  mc 
recall  this  easement  and  covenant  than  he  could  recall  a 
other  part  of  the  consideration.  They  added  materially 
the  value  of  every  lot  purchased. 

No  foimal  acceptance  by  the  public  authorities  of  the  de< 
cation,  upon  which  the  counsel  for  the  plaintiff  so  much  inai 
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essential.  No  such  acceptance  could  have  been  had  until 
town  was  organized  by  the  legislature.  Until  then  there 
)  no  officers  of  the  public  to  express  an  acceptance,  and 
;ro  held  the  legal  title  of  the  property  dedicated  in  trust 
he  public,  being  precluded  by  his  sales  from  the  assertion 
wnership  freed  from  the  public  easement.  A  formal 
ptance  by  the  public  authorities  of  a  dedication  may  be 
ssary  to  impose  upon  them  the  duty  of  protecting  the  prop- 
and  keeping  it  in  a  condition  to  meet  the  uses  designed, 
J,  for  instance,  to  open  and  repair  a  street,^  but  it  is  in 
aspect  essential  to  complete  the  dedication  and  preclude 
Driginal  owner  from  revoking  it.  The  dedication  is  irrev- 
le  when  third  parties  have  been  induced  to  aot  upon  it 
part  with  value  in  consideration  of  it.  Nor  is  this  irrev- 
•le  character  of  the  dedication  affected  because  the  prop* 
is  not  at  once  subjected  to  the  uses  designed.  In  many 
mces,  perhaps  the  greater  number,  there  may  be  no  pres* 
aeed  of  the  land  for  the  purposes  contemplated,  as  in  the 
of  streets  and  parks  laid  out  upon  a  tract  added  to  an 
ting  city  to  meet  its  supposed  future  growth,  or,  as  in  the 
ent  case,  upon  a  tract  selected  as  a  site  for  a  new  town, 
ach  cases  it  is  understood  that  the  property  will  only  be 
ected  to  the  uses  intended  as  it  may  be  from  time  to  time 
led  to  meet  the  growth  of  the  place.  If  an  immediate 
ection  were  required  in  such  cases,  the  object  of  the  dedi- 
)n  would'be  defeated. 

B  already  indicated,  adjudications  in  cases  similar  to  the 
now  before  the  court  are  numerous,  and  in  all  of  them, 
out  exception,  the  views  here  expressed  are  sustained. 
of  them — Rowan's  Executors  v.  The  Toum  of  Portland,  8 
ion.  232 — may  be  mentioned  as  especially  learned  and 
ructive  upon  the  subject. 

he  change  in  the  position  of  some  of  the  streets  66  feet 
iier  west  of  their  original  position,  as  shown  on  the  map 
854,  when  only  two  sales  had  been  made,  does  not  appear 
ave  met  with  any  objection  from  the  previous  purchasers; 
the  subsequent  sales  according  to  the  map  of  1856,  and  the 
roval  by  the  trustees  of  the  town  of  the  survey  of  1877, 
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made  in  accordance  'with  it,  would  seem  to  obviate  all  obje 
iions  to  the  change,  even  if  the  plaintiff  were  in  a  position,  i 
he  is  not,  to  contest  its  validity. 

The  mortgages,  apon  the  foreclosure  of  which  the  land  wi 
sold  and  the  grantor  of  the  plaintiff  acquired  his  title,  were  ex 
cnted  after  this  dedication  had  become  irrevocable,  and  tl 
purchaser  at  the  mortgage  sale  took  whatever  rights  he  acquire 
in  subordination  to  the  interest  of  the  public,  represented  sin< 
the  incorporation  of  the  town  by  its  authorities. 

As  tc  the  defence  that  the  statute  of  limitations  of  the  sta 
has  barred  the  action,  it  is  sufficient  to  refer  to  the  decisioi 
of  the  supreme  court  of  California  in  Hoadley  v.  The  City 
San  Francisco,  50  Cal.  265,  and  People  v.  Pope,  53  Cal.  43 
According  to  them,  no  one  can  acquire  by  adverse  occupatic 
as  against  the  public  the  right  to  a  street  or  square  dedicate 
to  public  uses.  The  construction  given  by  the  supreme  cou 
of  the  state  to  the  local  statute  is  conclusive  upon  this  cour 
It  follows  that  the  finding  of  the  court  upon  the  issues  pr 
sented  must  be  for  the  defendant,  and  judgment  wiU  accon 
ingly  be  entered  in  its  favor. 


Brooks  and  others  v.  FabwxiiIi  and  ottiers. 
(C^etUt  Court,  D.  OAvraOa.    October  20, 1880.) 

1.  BsuoTAL — Rbtiew. — Questlona  passed  upon  in  a  state  court  cannot 
reviewed  upon  the  removal  of  the  cause  to  the  circuit  court. 

X  Fraotiok— Sbrviob  of  Pbocbss— Kon-Bbsidekt. — h.  party  going  in 
another  state  as  a  witness,  or  as  a  party  under  process  of  a  court, 
attend  upon  the  trial  of  a  cause,  is  exempt  from  process  in  such  stt 
while  he  is  necessarily  attending  there  in  respect  to  such  trial. 
P»k»  V.  HotelMss,  1  Wall.  Jr.  269. 
Tht  Juneau  Bank  v.  McSpedan,  6  Bias.  64. 

,  for  plaintiffs. 

,  for  defendants. 

HiLLBTT,  D.  J.    Brooks  and  the  Purdy  Silver  Mining  CJo 
pahy  brought  suit  in  the  district  court  of  Arapahoe  coun 
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inst  John  V.  Farwell  and  another,  in  March  last.  Farwell 
eared  and  filed  a  motion  to  quash  the  summons,  or  service 
;he  summons,  alleging  in  an  afSdavit  accompanying  the 
iion  that' he  had  been  in  attendance  upon  court  in  another 
;  brought  by  one  of  the  plaintiffs,  and  that  he  was  a  resi- 
t  and  citizen  of  the  state  of  Illinois,  and  had  come  here 
essarily  for  that  purpose,  and  so  was  exempt  from  service 
lein  attendance  on  the  court.  Upon  hearing, that  motion 
court  denied  it,  but  gave  leave  to  the  defendant  to  set  up 
same  facts  in  an  answer  in  the  nature,  it  is  said,  of  a  plea 
ibatement.  Thereafter  the  cause  was  removed  into  this 
rt,  and  the  plaintiff  now  asks  for  judgment,  claiming  tiiat 
answer  cannot  be  received;  that  it  is  not  according  to 
course  of  pleading  under  the  Code ;  that  any  answer  that 
Y  be  filed  must  go  to  the  complaint,  and  that  nothing  can 
iverred  against  the  summons,  or  service  of  the  summons, 
iray  of  answer.  As  to  that  question,  it  must  be  assumed 
t  that  was  passed  upon  in  the  district  court  of  Arapahoe 
uty,  in  overruling  the  motion  to  quash  the  sfervice  of  the 
imons.  In  allowing  the  defendant  to  file  an  answer  set- 
;  up  the  same  matters,  the  court  must  have  held  that  that 
I  the  proper  practice — the  proper  course  of  procedure, 
it  being  decided  there,  cannot  be  reviewed  or  in  any  man- 
set  aside  in  this  court.  We  do  not,  on  the  removal  of  a 
se  from  a  court  of  the  state,  review  or  attempt  to  reverse 
proceedings  that  may  have  been  had  there  before  the 
loval  of  the  cause  into  this  court.  As  to  all  questions  that 
passed  upon  in  the  state  court  before  the  removal  of  the 
se,  they  are  fully  and  finally  determined  so  far  as  this 
rt  is  concerned,  and  can  only  be  reviewed  in  the  supreme 
rt  of  the  United  States,  if  there  be  error  in  them ;  so  that 
I  plea  is  to  be  received  as  well  pleaded  here,  and  as  to  the 
•ter  of  the  plea  there  can  be  no  doubt  as  to  its  sufficiency. 
I  authorities  are  clear  to  the  point  that  a  party  going  into 
ither  state  as  a  witness,  or  as  a  party  under  process  of  a 
rt,  to  attend  upon  the  trial  of  a  cause,  is  exempt  from  pro- 
}  in  such  state  while  he  is  necessarily  attending  there  in 
Dect  to  such  trial.    Having  been  brought  into  such  foreign 
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state  by  process  of  law,  he  cannot,  while  there,  be  called 
answer  in  another  action.    Parker  v.  Hotchkiss,  1  Wall,  i 
The  Juneau  Bank  v.  McSpedan,  5  Biss.  64. 
The  motioa  will  be  denied. 


HoYT  and  others  v.  Wbight. 
(Oireuit  Court,  D.  Colorado.    October  14, 1880.) 

1.  Rbhovai.— JcRiBOiOTioir— PLBADma.— Want  of  Jurisdiction  mxist 

pleaded,  where  an  objection  to  the  removal  of  a  cause  is  made  up 
that  ground,  and  mch  defect  is  not  apparent  upon  the  &ce  of  t 
record  in  the  state  court,  or  the  petition  for  removaL 

2.  SAME!— Same— Convey ANOK  by  PAKTYToSmr.— A&?na;ld«conveyat 

of  the  property  in  controversy,  by  a  party  to  the  suit,  for  the  expr 
purpose  of  conferring  jurisdiction  upon  the  federal  court,  will  f  omj 
no  gpround  for  remanding  a  cause  to  a  state  court. 

Petition  to  Remand. 

,  for  plaintiffs. 

,  for  defendant. 

Hallett,  D.  J.  In  cases  removed  from  a  court  of  the  stai 
if  there  is  in  the  record,  either  in  the  state  court  or  in  t 
petition  for  removal,  anything  showing  want  of  jurisdiction 
this  court,  the  party  objecting  to  the  removal  may  rely  up 
that  by  motion  to  have  the  cause  remanded.  If,  taking  t 
facts  appearing  in  the  record  and  petition  to  be  true,  tl 
court  has  jurisdiction,  the  party  objecting  to  the-  jurisdicti 
must  make  his  objection  by  plea  to  the  jurisdiction, — that 
he  must  allege  the  facts  in  a  manner  in  which  issue  may 
joined,  and  according  to  the  course  and  practice  of  the  oou 
so  that  they  may  be  properly  determined, — and  it  has  be 
determined  by  the  supreme  court  that  the  method  of  doi 
that  is  by  plea  to  the  jurisdiction,  and  in  that  way  on 
Upon  such  a  plea  we  know  what  course  is  to  be  pursued; 
know  how  to  consider  it,  how  to  ascertain  its  sufficiency,  a 
how,  if  issue  be  joined  upon  it,  to  reach  a  conclusion  as 
the  matter  of  fact. 
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lis  paper  is  called  a  petition  to  remand,  and  in  it  the 
ler  Bets  np  a  matter  which  is  not  shown  in  the  record, 
IS  a  pleading  it  is  something  that  we  know  nothing  about, 
we  could  not  take  any  notice  of  it,  if  the  matters  alleged 
were  such  as  would  be  Bu£Gcient  to  remand  the  cause,  if 
;  but  the  matter  stated  in  the  petition  is  not  in  itself  a 
ad  for  remanding  the  case.  It  is  alleged  that  Mr.  Mills 
a  party  to  this  suit  in  the  state  court,  and  an  owner  in 
)roperty  in  controversy ;  that  he  conveyed  his  interest  in 
property  to  one  of  his  associates,  one  of  the  plaintiffs, 
thereupon  moved  on  behalf  of  the  other  plaintiffs  to 
ifer  the  cause  to  this  court;  thai  this  was  done  for  the 
ose  of  conferring  jurisdiction  npon  this  court;  "that  the 
and  conveyance  by  Mr.  Mills  to  his  co-plaintiff,  Wright, 
the  discontinuance  of  the  action  as  to  himself  in  the  dis- 
court  of  the  county  of  Ouray  and  state  of  Colorado,  was 
B  for  the  sole  and  avowed  purpose  of  giving  this  court 
diction  of  said  ease."  If  that  is  true  exactly  as  stated, 
no  ground  for  remanding  the  case,  provided  the  sale  was 
ict  made.  A  party  having  property  may  sell  it  for  the 
ess  purpose  of  enabling  his  vendee  to  sue  in  this  court, 
if  it  be  a  real  sale  and  not  a  sham,  that  is  no  objection 
le  jurisdiction;  but,  if  the  transfer  is  merely  colorable, — 
otwithstanding  the  transfer,  he  still  retains  his  interest 
le  property,  and  is  still  the  owner  of  it, — then  it  would 
collusive  proceeding,  which,  of  course,  would  not  confer 
diction.  The  question  in  stich  a  transaction  as  this  is 
;her  there  was  a  real  transfer  of  the  interest  by  which 
rendee  in  the  conveyance  obtained  a  title,  or  whether  it 
colorable  merely;  whether  Mr.  Mills  still  retains  his 
rest  in  it.  If,  by  plea  to  the  jurisdiction  in  the  fcurm  which 
escribed  by  law,  the  defendant  here  is  able  to  allege  that 
Mills,  being  a  party  to  this  suit  in  the  state  court,  witb- 
consideration,  or  in  any  way  which  was  not  effective  to 
sfer  his  interest,  and  merely  for  the  purpose  of  giving  this 
i  jurisdiction,  transferred  his  interest  to  one  of  the  other 
ies,  and  thereupon  caused  the  suit  to  be  removed,  that 
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may  be  ground  for  remanding;  otherwise  we  must  retain  the 
case  here.  I  do  not  see  that  any  order  is  to  be  made  here; 
we  take  no  notict  whatever  of  the  petition. 


Ormsby  v.  Union  Pacific  Ry,  Co. 
(CiretiU  Court,  D.  Colorado.    October  13,  1880.) 

1.  Demckub— Pleaduks. — ^A  demurrer  "to  ao  mucb  of  the  answer  as 

sets  up  the  special  contract"  will  not  be  received  by  the  court 

2.  Railboad — CoNTBACT — Rkabonableness. — A  contract  between  a 
51  railroad  company  and  a  shipper  of  horses  stipulated  that  for  In- 
::  Juries  to  the  animals  shipped  over  the  line  of  the  road  the  owner 
••  should  make  a  demand  In  writing  of  the  agent  of  the  company 
*  before  removing  them  from  the  place  of  destination,  or  from  the 
..                                         place  of  delivery. 

)^  Ueli,  that  this  clause  of  the  contract  was  not  applicable  where 

I  the  Injury  was  the  Illness  of  the  animals,  and  the  extent  of  such 

Illness  could  not  be  known  uitll  their  removal  from  the  cars,  and 
£  probably  not  for  some  little  time  after  such  removaL 

Z  Demurrer. 

'■    '      ■)  for  plaintiff. 

.r  ■     ■'  ■   ,  for  defendant. 

*;  Hallett,  D.  J.     In  the  ease  against  the  railroad  company, 

T  the  plaintiff  alleges  that  he  shipped  certain  horses  over  its 

line,  and  that  they  were  detained  on  the  way,  at  a  place 
called  Brookville,  for  a  space  of  24  hours,  in  consequence  of 
which  they  were  sick,  and  two  of  tfarem  died ;  that  he  was  put 
to  expense  in  taking  care  of  all  of  them,  and  that  some  of  them 
depreciated  in  value — those  that  were  not  wholly  lost.  To 
this  the  defendant  sets  up  that  there  was  a  special  contract 
in  relation  to  the  shipment  of  these  horses ;  but  the  special 
contract  does  not  in  any  way  provide  for  the  detention  of  the 
stock  on  the  way.  It  says  nothing  on  that  subject ;  so  that, 
as  far  as  the  first  defence  alleged  here  is  concerned,  the  con. 
tract  is  not  at  all  pertinent  to  anything  that  is  alleged  in  the 
declaration.  The  plaintiff,  in  demurring  to  it,  says  that  he 
demurs  to  so  much  of  the  answer  as  sets  np  the  special  con- 
tract   We  do  not  receive  a  demurrer  on  such  a  speoifica- 
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tion  as  that.  The  olerk  would  not  know,  nor  would  anybody, 
what  is  meant  by  saying  "we  sustain  the  demurrer  to  so  much 
oi  the  answer  as  sets  up  the  special  contract." 

There  are  in  the  answer,  however,  some  things  which  are 
ill  denial  of  the  complaint,  as  that  there  was  any  detention 
of  the  horses  on  the  way;  that  the  horses  were  of  the  value 
alleged ;  and  there  is  a  charge  of  new  matter :  that  the  horses 
were  sick  before  they  were  taken  upon  the  railroad  at  all,  and 
that  tbey  died  in  consequence  of  such  sickness.  All  that  is 
properly  in  answer  to  the  complaint ;  and  as  to  what  is  irrel< 
evant  and  has  nothing  to  do  with  the  matters  alleged  in  the 
complaint,  if  the  demurrer  could  be  sustained  upon  that 
ground  at  all,  it  would  have  to  point  out  by  line  and  word 
certain  parts,  so  that  we  should  know  whore  we  began  and 
when  we  came  to  the  end. 

As  to  the  last  clause  of  the  answer,  which  may  be  taken  to 
be  an  independent  answer  in  itself,  that  sets  up  a  provision 
in  the  contract  that  for  injuries  to  the  animals  shipped  over 
the  line  of  the  road  the  owner  should  make  a  demand  in 
writing  of  the  agent  of  the  company  before  removing  them 
from  the  place  of  destination,  or  from  the  place  of  delivery. 
It  may  be  that  for  some  injuries  this  claiise  in  the  agreement 
would  be  effectual;  but  here,  according  to  the  charge  of  the 
complaint,  the  injury  was  illness  of  the  animals,  which  could 
hardly  be  discovered  until  they  should  be  removed  from  the 
car ;  and  this  clause  in  the  contract  would  require  the  parties 
to  hold  them  there  at  the  depot  ground,  I  suppose,  until  they 
could  ascertain  whether  they  were  in  good  condition  or  not. 
That  would  be  very  unreasonable  indeed.  As  to  such  matters 
as  are  charged  in  the  complaint — an  illness  occurring  to  ani- 
mals, the  extent  of  which  could  not  be  known  until  they 
should  be  removed  from  the  car,  and  probably  not  for  some 
little  time  after  their  arrival  here — it  may  be  said  that  this 
clause  in  the  agreement  is  of  no  effect;  that  the  railroad  com- 
pany  could  not  make  any  such  provision  in  respect  to  stock 
shipped  over  their  line.  The  demurrer  will  be  sustained  to 
the  last  clause  or  paragraph,  or  whatever  it  may  be  called, 
of  the  answer,  and  overruled  to  the  other. 
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NOETHEEN     PaO.    E.    Co. 


V.   BabnesvuiLe  &  M.  B. 
others. 


Co. 


{Oireuit  Oourt,  D.  Minnesota. 


1880.) 


1.  Bridob — Natioablb  Rivbr — Nuisance— JsjuNonoif. — A  prelimi] 
injunctton  to  restrain  the  erection  of  a  bridge  across  a  navigable  t 
wUl  not  b«  allowed,  where  it  is  shown  that  such  bridge  will  not  b 
obstruction  necessarilj  atnounting  to  a  nuisaiice. 

Application  of  plaintiff  for  prelimin^jy  injunction  to 
strain  defendants  from  erecting  a  draw-bridge  across  the  1 
river  of  the  north. 

Oilman  <6  CUm^h,  for  the  application. 

Bigelow,  Flandrau  d  Clark,  Geo.  B.  Young,  and  J2. 
OcdiuiiM,  against. 

Nelson,  D.  J.  It  is  not  clear  to  my  mind  that  the  c( 
plainant  can  maintain  this  suit  in  which  an  injimctioi 
prayed.  The  Northern  Pacific  Bailroad  Company  was  el 
tered  to  construct  and  operate  a  railroad  from  Lake  Supei 
to  the  Pacific  ocean.  The  authority  to  build  a  road  betw 
these  two  points,  thus  giving  almost  a  continuous  route 
transportation  east  and  west  across  the  continent,  gave 
ichief  value  to  its  franchises.  The  road  was  not  to  be  b 
for  the  purpose  of  securing  the  trade  upon  the  navigable  ' 
ters  it  crossed  on  its  route,  although  the  navigation  of  tb 
waters  might  increase  its  revenues,  and  I  am  not  fully  sa 
fied  that  this  navigation  is  so  important  that  the  value  of 
railroad  would  be  seriously  injured  by  anything  that  obstruc 
it.  But,  concede  that  an  obstruction  to  the  navigatior 
the  Bed  river  of  the  north,  a  navigable  river  which  it  crosi 
would  seriously  impair  the  value  of  the  road  and  aff 
injuriously  the  private  interests  of  the  company  so  tha 
could  enjoin  such  obstruction,  the  question  is  then  preseu 
will  the  contemplated  bridge,  to  be  erected  by  the  said 
f endants,  be  an  obstruction  and  a  nuisance  ? 

If  it  will  be  a  nuisance  to  the  company,  no  legisla 
authority  for  its  construction  by  the  state  of  Minnesota  w 
justify  its  erection,  and  no  authority  from  the  legisla tui 
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DakolBk  ierritory  ooald  prevent  its  abatement  as  a  naisanoe 
nnless  sanctioned,  perhaps,  bj  the  congress  of  the  United 
States.  It  is  doubtful  whether  the  bridge  is  authorized  to  be 
bant  by  the  legislature  of  the  territory  of  Dakota,  but  this 
point  it  will  only  be  proper,  in  my  opinion,  to  consider  when 
an  objection  to  its  construction  is  made  by  the  United  States. 
The  state  of  Miimesota,  if  it  objects,  can  be  heard  in  its  own 
courts.  An  examination  of  the  affidavits  filed  by  the  defend* 
ants  shows  that  the  bridge  will  not  be  an  obstruction  neces- 
sarily amounting  to  a  nuisance,  and  following  the  principle 
adopted  by  the  United  States  supreme  court  in  the  Wheeling 
Bridge  Case,  as  I  understand  it,  I  shall  not  interfere  with  the 
erection  of  the  bridge  proposed  by  the  defendants  at  this 
time.  They  may  take  the  responsibility  of  its  construction 
and  if  it  should  be  settled  after  it  is  built  that  it  is  a  nni- 
sance,  and  injuriously  affects  the  complainant's  private  inter- 
est, it  will  be  abated. 
Motion  for  injunction  denied. 


i* 


AuDSHBBiD  and  others  ».  Woodward. 
{(Xreuit  Court,  D.  Maine.    Bcptember,  18S0.) 

1.  JuDaMENT— Pasties  Conclttdki) — ^Notioe.— A  judgment  la  conda- 
sive  upon  all  parties  directly  Interested,  both  as  to  tbe  validity 
and  amount  of  a  claim,  where  such  parties  have  received  notice 
of  the  pendency  of  the  suit 
RobJ)in»  T.  The  OUy  of  CMoago,  4  WaD.  667. 

Chas.  P.  Mattocks,  for  plaintiffs. 

C  W,  Larrabee,  for  defendant. 

Fox,  D.  J.  This  is  an  action  for  the  recovery  of  the  price 
of  a  cargo  of  coal,  furnished  by  the  plaintiffs  to  the  defendant 
in  March  last,  at  the  agreed  rate  of  $2,95  per  ton,  amounting 
to  $2,301,  together  with  the  further  sum  of  $62.40,  advanced 
by  plaintiffs  to  the  master  on  account  of  his  freight  money. 
The  coal  was  loaded  at  Weehawken  on  board  the  bark 
Castalia,  bound  to  Portland. 
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The  defendant  doea  apt  d^spnte  eitber  of  the  items  cI 

in  the  gxesent  suit,  but  the  controversy  between  the  pai 

upon  the  defendant's  right  to  a  set-off  of  the  sum  of  $3: 

paid  by  him  to  the  master  of  the  Castalia  for  demurn 

,  Weehawken,  together  with  the  expenses  of  counsel.     0 

.  arrival  of  the  Castalia  at  this  port  a  libel  was  filed  b 

master  against  her  cargo  of  coal,  claiming  damages  i 

.  nature  of  demurrage.    The  cargo  was  seized  by  the  ma 

.  and  afterwards  bonded  by  the  defendant.     Seasonable : 

of  the  libel  was  given  to  the  plaintiffs  by  the  defendan 

they  vfeiB  requested  by  him  to  give  instructions  as  1 

;  mattei:,  to  which  they  replied,;  "they  had  no  advice  to 

The  defendant  notified  them  tbat  he  should  hold 

chargeable,  and  that  they  were  bound  to  indemnify  him 

such  suit,  but  they  did  not  appear  in  defence  of  the  cat 

in  a^y  way  ]:ender  any  aid  to  the  defendant.     The  case 

to  trial  in  the  district  court,  and  after  a  full  hearing 

court  decreed  to  the  libellant  the  sum  of  $250  as  dan 

on  account  of  the  improper  detention  of  said  vessel,  to| 

with  the  costs,  which  amount  was  subsequently  paid  b; 

defendant. 

The  judgment  of  the  district  court  in  that  suit  wf 
only  conclusive  upon  the  defendant,  but  also  upon  the 
tiffs  in  this  suit,  both  as  to  the  validity  of  the  claim 
presented  and  the  amount  of  damages.  This  is  fully  t 
by  the  supreme  court  of  the  United  States  in  Bobbins  ^ 
City  of  Chica{io,  4  Wall.  657. 

The  only  reqtai^ing  qu^tion  is  whether  the  plaintif 
bound  to  indemnify  the  defendant  against  the  claim  ( 
ship,  by  reason  of  the  cargo  being  subjected  to  this  lit 
through  their  fault. 

The  bargain  for  the  coal  was  made  wholly  by  tele 
and  letter.  Quite  a  number  of  su(ih  communications  pass 
tween  the  parties  on  the  sixteenth  and  seventeenth  of  Febi 
and  it  is  sufficient  to  say  that  the  result  was,  that  on  the  : 
bargain  was  concluded  between  them,  by  which  the  pla 
sold  and  the  defendant  purchased  the  cargo,  the  same 
loaded  before  the  20th.     The  same  day  the  defendant 
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tered  the  Gastalia,  then  iA  New- York,  to  proceed  to  Weehaw- 
^en  for  the  cargo.  Her  master  reported  at  the  Bhipping  of- 
See  of  the  Pennsylvania  Coal  Company,  who  were  tb  famish 
the  coal,  on  the  plaintiffs'  account,  on  the  eighteenth  of  Febru- 
ixy  about  5  o'clock  in  the  afternoon.  The  next  morning  the  ' 
ressel  was  in  readiness  for  loading,  and  the  master  demanded 
iiis  cargo.  It  was  not  furnished  him  until  the  fourth  of 
^larch. 

After  the  bargain  was  completed  between  these  parties  for 
the  purchase  of  the  coal,  the  plaintiffs  telegraphed  to  the 
iefendant,  on  the  seventeenth  of  February,  as  follows :  "Pitts- 
ton  Company  cannot  load  before  February  20th ;  therefore, 
}ffer  off."  As  this  was  sent  after  the  bargain  was  completed, 
it  could  have  no  effect,  unless  sanctioned  by  the  defendant, 
[nstead  of  consenting  thereto,  on  receipt  of  the  telegram  he 
a<t  once  replied :  "I  have  assumed  obligation  to  furnish  the 
Boal,  and  have  chartered  vessel  for  the  same,  and  expect  you 
to  comply  with  your  proposition ; "  and  this  telegram  he  con- 
firmed by  letter  the  same  day. ' 

The  plaintiffs  replied  "thfet  they  would  go  to  New  York  and 
endeavor  to  have  the  company  furnish  the  coal,"  and  on  the 
18th  they  advised  the  defendant,  by  telegram,  "that  the 
Aompany  would  load  the  Gastalia."  Upon  this  state  of  facts, 
the  contract  being  that  the  Gastalia  should  be  loaded  by  the 
20th,  and  she  being  in  readiness  prior  to  that  date,  but 
the  cargo  not  having  been  furnished  to  her  until  some  days 
after,  it  is  clear  that  this  delay  was  caused  by  the  plaintiffs, 
or  by  the  company  from  whom  they  were  to  procure  the  cargo. 
Neither  the  vessel,  nor  the  defendant  being  in  fault,  the  plain- 
tiffs are  primarily  accountable  for  the  damages  which  the 
defendant  has  thus  sustained  by  the  delay. 

They,  however,  rely  on  two  grounds  why  they  should  not 
thus  be  held  responsible — First,  they  contend  that  the  delay 
in  loading  was  occasioned  by  the  great  draught  of  the  Gastalia; 
and,  second,  that  as  the  tides  were  at  Weehawken  in  the  latter 
part  of  February  the  vessel  would  have  grounded  in  the  load- 
hag  dock  if  fully  loaded,  and  thereby  would  have  interfered 
with  other  vessels ;  that,  in  fact,  she  was  loaded  as  soon  as 
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the  water  and  state  of  the  tides  permitted.  Two  replies  i 
be  made  to  this  suggestion — First,  the  fact  is  by  no  m( 
established  that  the  Castalia  would  have  grounded  if  she 
been  fully  loaded  on  the  twentieth  of  February.  The  evid( 
is  that  her  master  sounded  in  the  dock  and  reported  there 
sufficient  water,  and  he  repeatedly  demanded  his  cargo. 
ondly,  the  record  in  the  district  court  in  the  suit  for  demur: 
is  conclusive  that  the  ship  was  not  in  fault,  but  that  she 
entitled  to,  and  did  recover,  damages  for  the  delay  occasic 
by  the  neglect  to  furnish  her  with  a  cargo  at  the  time  st 
lated  in  the  contract.  After  the  notice  given  to  the  plaintif 
was  their  duty  to  have  appeared  in  that  suit  and  then  ii 
posed  this  defence,  if  they  would  avail  themselves  of  it. 
having  done  so  they  must  abide  the  consequences  of  t 
neglect,  and  are  not  now  at  liberty  in  this  suit  to  contest 
matters  involved  in  the  claims  made  in  that  libel,  one  of  wl 
was  whether  the  ship  had  a  valid  claim  for  demurrage.  !1 
poiat  having  been  there  adjudicated  in  her  favor,  the  san 
no  longer  open  for  controversy. 

The  remaining  cause  suggested  by  the  plaintiffs,  for  w' 
they  should  be  exonerated  from  liability  to  indemnify 
defendant,  is  that  the  Castalia  had  no  legal  claim  for  dei 
rage,  as  she  was  loaded  in  her  turn,  and  by  the  rules  of 
coal  company  vessels  were  to  be  loaded  as  they  reportec 
the  office  of  the  company;  but  this  defence  to  the  set-ofi 
the  opinion  of  the  court,  is  also  closed  to  the  plaintiffs 
the  decree  of  the  district  court  determined  that  there  wj 
valid  claim  in  the  ship's  behalf  forthe  damages  caused  by 
delay  to  provide  her  with  a  cargo.  If  the  ship  was  boun 
wait  her  turn,  and  was  loaded  in  her  turn,  then,  of  con 
there  was  no  fault  on  the  part  of  the  plaintiffs,  and  no  ^ 
ground  for  claiming  demurrage ;  but  this  question  is  invol 
directly  in  the  decree  in  the  district  court,  and  was  there  a( 
dicated,  and  such  decree  is  binding  on  the  parties  to  this  ca 
If  this  view  of  the  effect  of  the  decree  of  the  district  codr 
however,  erroneous,  and  the  question  is  now  open  for  con 
eration,  the  same  result  must  follow,  as  by  the  contract 
tween  the  parties  to  the  present  suit  the  cargo  was  to  be  loa 
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before  the  20th.  The  Gastalia  reported  the  18th.  If  her  cargo 
bad  been  in  readiness  for  her  she  ooold  have  been  loaded 
in  24  hours.  The  bargain  between  these  parties  was  fixed 
and  definite  as  to  the  time  the  vessel  was  to  6e  ready  for  her 
cargo,  and  the  cargo  provided  for  her.  It  was  not,  therefore, 
at  all  dependent  upon  any  roles  of  the  coal  company  as  to 
loading  vessels  in  turn. 

These  plaintiffs,  by  express  agreement,  stipulated  that  the 
ship  should  be  loaded  by  a  certain  day,  and  they  must  abide 
by  their  contract;  and  the  fact  that  the  coal  was  to  be  pro* 
cored  by  the  plaintiffs  from  a  third  party,  by  whose  rules  ves- 
sels were  to  be  loaded  in  turn  as  they  reported,  can  have  no 
effect  upon  the  rights  of  the  parties  here  in  court.  Such  roles 
may,  perhaps,  exonerate  the  coal  company  from  liability  to 
the  plaintiffs,  if  the  plaintiffs  were  cognizant  of  them,  and  by 
their  dealings  with  the  company  assented  fo  and  became 
bound  by  them.  It  is  not  shown  that  the  defendant,  at  the 
time  he  purchased  this  coal  of  the  plaintiffs,  had  any  knowl- 
edge  of  the  alleged  custom  of  the  coal  company  in  this  respect. 

It  cannot,  therefore,  be  considered  as  in  any  way  modifying 
the  express  contract  between  these  parties,  that  the  vessel 
should  be  loaded  by  the  20th,  and  the  plaintiffs  must  be  held 
accountable  for  the  delay,  and  must  make  good  to  the  defend* 
ant  the  damages  he  has  thereby  sustained. 

The  claim  in  set-off  is  therefore  allowed. 


Mason,  Beceiver,  etc.,  v.  OuarozD. 
(Oireuit  Court,  W.  D.  W.»c  n  tin.    November  4, 1880.) 

1.  Leasb. — Neither  the  reservation  of  rent  nor  any  particular  form  of 

words  is  essential  to  the  creation  of  a  lease. 

2.  CoHTBAor— MAsraB  add  Tkhakt. — Contract  construed,  and  A«Id,  under 

the  circiunstances  of  the  case,  not  to  create  the  relation  of  master  and 
servant  between  the  parties. 

Fi»k  V.  Formington  Manufg  Co.  14  Pick.  491,  followed. 

Vatiuy  T.  Olifffrd,  46  Wis.  168,  construing  same  contract,  disap- 
Droved. 
v.4,no.8— 12 


Digitized  by 


Google 


178°  FEbEBlL   BEPOBTEB. 

S.  V.  Pinnejf  and  W.  F.  Vila»,  for  plaintiff. 

Raymond  dt  Haseltine,  for  defendant. 

BuNN,  D.  J.  This  action  is  brought  to  recover  the  v 
of  a  certain  quantity  of  lumber  destroyed  by  fire,  charge 
have  originated  from  sparks  proceeding  from  the  defends 
shingle  mill  in  a  dry  time  and  during  a  high  wind, 
case  came  on  for  trial  at  the  June  term,  1878,  and  was  i 
by  a  jury.  The  plaintiff,  among  other  things,  to  bug 
his  action,  which  was  grounded  upon  the  defendant's  n 
gence,  introduced  a  written  contract,  of  which  the  follow 
is  a  copy : 

"It  is  hereby  agreed  by  and  between  A.  F.  Dodge,  of 
city  of  Stevens  Point,  in  the  county  of  Portage,  and  stai 
Wisconsin,  and  William  J.  Clifford,  of  the  same  place, 
said  Dodge  shall  work  and  operate,  during  the  milling  sei 
of  1879,  a  certain  shingle. mill  situate  in  the  city  of  Ste' 
Point,  which  mill  is  now  in  the  possession  and  under  the 
trol  of  said  Clifford,  and  shall  manufacture  shingles  from 
to  be  furnished  by  said  Clifford  as  hereinafter  stated. 

"It  is  fuiiher  agreed  by  and  between  said  parties  that 
Clifford  shall  pay  to  said  Dodge  the  following  rates  for  n 
ufacturing  said  shingles :  for  the  brand  known  as  Star  A 
cents  per  thoasand;  and  for  the  brand  known  as  Shadei 
42  J  cents  per  thousand. 

"It  is  further  agreed  by  and  between  said  parties  that 
shingles  shall  be  made  and  put  up  in  a  good  and  workn 
like  manner,  and  that  said  Dodge  shall  hire  and  pay  all 
men  employed  in  the  manufacture  of  said  shingles,  and  s 
provide  all  brands,  band  irons,  oil,  nails,  and  files  in  the  n 
ufacture  of  said  shingles,  and  shall  pay  for  repairing 
breaks  in  the  machinery  of  the  said  mill  when  the  cost  of 
repairs  shall  not  exceed  five  dollars ;  any  break  in  the 
chinery  of  said  mill,  the  repairing  of  which  will  cost  n 
than  five  dollars,  to  be  paid  for  by  said  Clifford. 

"It  is  further  agreed  by  and  between  said  parties  that 
Dodge  shall  load  all  shingles  so  manufactured  as  afore 
on  the  switch  of  said  mill ;  said  Clifford  to  pay  all  expe: 
for  loading  said  shingles  over  and  above  the  sum  of  |1.2S 
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u,  until  such  time  as  a  new  side-track  to  said  mill  shall  be 
nnpleted.  After  the  completion  of  said  side-track  said  load- 
ig  to  be  done  by  the  said  Dodge,  and  included  in  said  amount 
>  be  paid  for  manufacturing  said  shingles. 

"It  is  further  agreed  by  and  bet'ween  said  parties  that  said 
lifford  shall  remove,  or  cause  to  be  removed,  all  slabs  and 
afuse  timber  from  the  grounds  of  said  mill,  so  that  the 
mount  of  said  slabs  and  refuse  timber  on  the  grounds  of  said 
lill  shall  not  at  any  time  exceed  10  cords. 

"It  is  further  agreed  by  and  between  said  parties  that  said 
lifford  shall  take  an  account  of  all  shingles  manufactured 
uring  each  week  at  the  end  thereof,  and  shall  credit  said 
)odge  with  the  amount;  and  it  is  further  agreed  by  and 
etween  said  parties  that  said  Clifford  shall  settle  with  said 
>odge  on  the  first  day  of  each  month,  and  shall  at  that  time 
ay  said  Dodge  the  amount  due  for  manufacturing  said 
bingles  at  the  price  above  stated. 

"It  is  further  agreed  by  and  between  said  parties  that  said 
lifford  shall  furnish  to  said  Dodge  good  and  suitable  logs 
)r  shingles  to  be  manufactured  as  aforesaid,  said  logs  to  be 
elivered  in  the  mill  boom  by  said  Clifford,  and  that  said 
lifford  shall  keep  said  mill  in  good  running  order,  and  fur- 
ish  logs  as  aforesaid  in  sufficient  number  to  keep  said  mill 
inning  during  the  running  season  of  1877. 

"It  is  further  agreed  by  and  between  said  parties  that  all 
lingles  less  than  four  inches,  clear  from  knots  in  butt,  may 
9  packed  and  sold  by  said  Dodge  for  his  separate  use  and 
enefit,  or  said  Clifford  shall  have  the  right  to  take  said 
Singles,  less  than  four  inches  clear,  by  paying  said  Dodge 
5  cents  per  M.  for  manufacturing  good  shingles. " 

It  appeared  from  the  evidence  that  Dodge,  at  the  time  of 
le  accident,  was  running  the  defendant's  mill  under  this  con- 
■act  without  any  personal  interference  or  control  by  the  de- 
sndant;  and  the  sole  question  is  whether  the  effect  of  the 
)ntract  is  to  give  possession  and  control  of  the  mill  to  Dodge, 
3  lessee  or  otherwise,  so  as  to  make  him  liable  and  relieve 
le  defendant;  or  whether  Dodge  is  the  agent  or  servant  of 
lifford,  so  as  to  render  Clifford  liable  for  Dodge's  negligence. 
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When  the  plaintiff  had  rested  his  oase  defendant's  com 
moved  the  court  to  direct  a  verdict  for  the  defendant,  ( 
after  argument  a  verdict  was  so  directed,' with  leave  to 
plaintiff  to  have  the  question  reviewed  on  a  motion  for  a  i 
trial  before  the  fall  bench  for  misdirection  to  the  jury. 

The  case  tarns  on  a  pure  question  of  law.  There  was 
evidence  tending  to  show  personal  negligence  on  the  pari 
the  defendant,  and  he  is  not  liable  unless  the  negligence 
Dodge  is  imputed  to  him  by  reason  of  their  relation  of  ma: 
and  servant  created  by  the  contract.  —  — - 

Does  the  contract  create  that  relation,  or  has  it  the  e£ 
to  put  the  possession  and  control  of  the  mill  into  the  ha: 
of  Dodge  daring  the  running  season  ?  Some  of  the  provisi 
of  the  contract  are  equivocal  in  their  bearing,  and  are  entii 
consistent  with  either  view.  But  the  question  can  be  fa 
determined  only  by  a  comprehensive  view  of  the  various  { 
visions  taken  together,  and  the  effect  to  be  given  them  a 
whole.  And  we  still  think,  after  long  and  careful  conside 
tion  of  the  contract,  that  the  defendant  is  not  liable.  ' 
question  is  not  whether  the  contract  is  technically  a  leas< 
the  premises,  but  whether  the  effect  is  to  put  the  mill  in 
control  of  Dodge  in  his  own  right,  and  beyond  the  control ) 
interference  of  Clifford.  If  such  is  the  effect,  and  we  thin 
is,  then  Dodge  and  not  Clifford  is  liable  for  the  negligent 
Dodge  and  his  workmen  in  running  the, mill.  The  rule  t 
the  tenant  and  not  the  landlord  is  liable  for  his  own  neglig 
acts  in  the  use  of  the  premises  is  not  an  arbitrary  rule, 
is  founded  upon  deep  and  abiding  principles  of  justice.  ' 
ground  of  the  action  in  such  cases  is  the  personal  neglige 
of  the  defendant.  But  if,  without  fault  on  his  part,  he  '. 
placed  the  use  of  the  premises  beyond  his  own  personal  c 
trol,  in  respect  to  the  very  matters  whereof  the  complain^ 
made,  then  it  is  but  simple  justice  that  he  should  not  be  li 
liable. 

It  is  true,  there  was  no  rent  in  terms  reserved  by  the  c 
tract.  Nevertheless,  it  is  evident  that  Clifford  gets  his  i 
in  the  diminished  cost  of  the  shingles.  Neither  is  the  i 
«rvation  of  rent  essential  to  a  lease,  nor  any  particular  f( 
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'  words;  bnt,  as  Bacon,  in  his  Abridgment,  says,  "what- 
ret  words  are  sufficient  to  explain  the  intent  of  the  parties, 
lat  the  one  shall  divest  himself  of  the  possession  and  the 
her  come  into  it  for  such  a  determinate  time,  such  words, 
hether  they  run  in  the  form  of  a  license,  covenant,  or  agree- 
lent,  are  themselves  sufficient,  and  will,  in  construction  of 
w,  amount  to  a  lease  for  years." 

This  instrument  is  in  form  an  agreement.  Sy  its  terms 
odge  was  to  work  and  operate  the  mill  during  the  milling 
sason  of  1877,  which  meant  from  April  to  November.  The 
ords,  "which  said  mill  is  now  in  the  possession  and  under 
le  control  of  said  Cliflford, "  are  merely  descriptive  of  the 
roperty  then  in  the  hands  of  Cliflford,  and  throw  no  light 
pon  the  intended  relation  of  the  parties  after  the  contract 
as  made.  Dodge  was  to  manfacture  shingles  at  certain 
riceis  per  thousand — 60  cents  for  one  brand,  and  42}  cents 
>r  another — from  logs  to  be  furnished  by  Cliflford.  Dodge 
as  to  hire  and  pay  all  the  men,  furnish  all  brands,  band 
ons,  oil,  naOs,  and  files,  and  pay  for  repairing  all  breaks  in 
le  machinery,  the  cost  of  which  should  not  exceed  five  dollars, 
nd  Qiflford  for  all  that  cost  more  than  that  sum.  Clifford  was 
I  put  the  mill  in  good  running  order,  and  furnish  good  and 
litable  logs  for  shingles,  in  sufficient  quantities  to  keep  the 
till  running  during  the  season.  Dodge  was  to  load  aU 
lingles  on  the  cars,  on  the  switch  of  the  mill,  Cliflford  to  pay 
le  expense  over  and  above  $1.25  per  car  until  a  new  side- 
tick  should  be  completed,  and  after  that  the  loading  was  to 
e  wholly  at  Dodge's  expense.  These  are  the  main  provis- 
os of  the  contract,  and  we  think  their  effect  is  to  give  the 
ossession  and  control  to  Dodge  for  the  purposes  therein  in- 
icated. 

On  one  occasion  the  evidence  shows  they  applied  to  Gifford 
)  shut  down  his  mill  when  the  wind  was  blowing,  and  he 
sferred  them  to  Dodge,  saying  that  Dodge  had  control  of  the 
lill,  and  that  he  (Gifford)  had  nothing  to  do  with  the  run- 
ing  of  it,  and  I  think  he  was  right.  Dodge  was,  in  his  own 
'ay,  and  according  to  his  own  judgment  and  skill,  and  at  his 
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own  expense  and  for  his  benefit,  to  rqn  and  operate  the  i 
for  a  determmate  period,  without  interference  or  control  h 
Clifford  or  any  one,  Clifford  divesting  himself  of  the  con 
foi:  the  time  being  for  the  purposes  indicated  in  the  contn 
and  this  is  essentially  what  constitutes  a  lease,  and  is  inc 
sistent  with  the  relation  of  master  and  servant. 

Apply  any  of  the  usual  tests:   Could  Clifford,  any  t: 
during  the  running  season  of  1877,  turn  Dodge  out  of 
mill,  or  deprive  him  of  the  control  of  it  ?    Or  oould  he  c 
trol  Dodge  in  the,  running  of  the  mill  ?    Could  he,  under 
contract,  say  to  Dodge,  "This  mill  mast  be  run  on  such  t 
such  days,  and  during  such  and  such  hours,  and  not  otl 
wise  ?    If  there  is  a  dry  time,  or  the  wind  is  likely  to  c( 
up,  no  fire  shall  be  made  and  the  mill  must  not  run."     Cc 
he  say  who  should  be  hired  and  who  not,  or  how  many  ha 
should  be  employed,  or  what  each  should  do,  or  regulate  tl 
time  or  wages,  or  judge  of  their  competency  ?    Could  he  > 
charge,  or  compel  Dodge  to  discharge,  an  incompetent  or  ci 
less  hand  employed  in  the  management  of  the  mill  in  tb 
very  respects  wherein  the  negligence  of  a  workman  mi 
cause  damage  to  third  persons?     We  believe  he  conld 
exercise  such  control,  or  do  any  of  these  things,  under 
contract;  but  that,  on  the  contrary.  Dodge  was  entitled  to 
possession  and  management  of  the  mill  during  the  life  of 
contract  as  against  Clifford  and  all  the  world.    But  if 
could  not  control  Dodge  in  the  running  of  the  mill.  Do 
was  not  his  servant,  and  it  is  difficult  to  see  on  what  p: 
ciple  of  justice  Clifford  can  be  made  liable  for  the  perse 
negligence  of  those  whom  he  has  no  authority  to  control. 
Dodge  bad  been  a  hired  servant  by  the  day  or  month,  Cli£ 
would  Lave  had  full  control  of  his  actions  and  the  men 
ployed  in  the  mill.    He  could  then  say  how  and  whea 
mill  should  be  run.    In  such  case  it  would  be  but  sin 
justice  to  impute  the  negligent  acts  of  the  servant  don< 
the  course  of  his  employment  to  the  master,  and  hold  '. 
liable  for  the  consequences. 

Again,  suppose  there  were  other  expenses  attending 
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mnniag  of  the  mill;  besides  those  expressly  provided  for  in 
the  contract,  upon  whom  would  the  burden  fall  ?  I  think 
upon  Dodge,  as  the  proprietor  for  the  time  being. 

In  Fisk  T.  Farmington  Mam^g  Co.  14  Pick.  491,  the  de- 
fendants were  owners  of  a  cotton  factory  and  mill  power, 
and  had  purchased  from  the  plaintiff  the  right  of  drawing  off 
the  water  from  his  pond  through  his  land  below.  The 
defendant  had  made  a  written  contract  with .  one  Bird,  by 
which  Bird  was  to  run  the  mill  one  year,  and  to  manufacture 
for  the  defendants  cotton  shirtings,  from  cotton  to  be  furnished 
by  them,  delivered  at  Boston,  and  for  which  the  company 
agreed  to  pay  Bird  three  and  a  half  cents  per  yard  for  the  cloth 
so  manufactured  by  him  at  the  end  of  each  month.  The  cot- 
ton was  to  be  used  prudently  and  with  care  by  Bird,  and  the 
mill  kept  in  good  running  order  by  and  at  his  expense,  except 
the  main  gearing,  which  was  to  be  repaired  by  the  company 
if  necessary ;  the  waste  to  be  accounted  for  by  Bird,  or  deliv- 
ered to  the  company.  Bird,  while  running  the  mill,  caused 
the  water  to  be  let  off  so  rapidly  as  to  overflow  the  plaintiff's 
meadow,  and  injure  his  hay  and  grass.  The  action  for  the 
damages  so  caused  was  brought  against  the  company  who 
owned  the  mill,  and  the  court  held  that  the  effect  of  the  con- 
tract was  to  give  possession  and  control  of  the  mill  to  Bird, 
and  that  the  defendants  were  not  liable. 

This  case  is  very  nearly  allied  in  its  facts  to  the  one  at 
bar, — more  nearly  so  than  any  other  in  the  books, — and  we 
think  it  an  authority  in  point.  We  are  aware  that  since  the 
trial  of  this  case  the  same  question  has  been  determined  other- 
wise by  the  suprenoe  court  of  Wisconsin.  See  Whitney  v.  Clif- 
ford, 46  Wis.  138.  That  case,  depending  on  the  same  state 
of  facts,  was  pending  in  the  circuit  court  for  Portage  county 
at  the  time  this  case  was  tried  and  decided  in  this  court. 
After  the  hearing  here,  the  other  case  was  brought  on  for 
trial  in  the  state  court  and  the  same  decision  rendered  at  the 
circuit  as  was  made  in  this  court.  An  appeal  was  taken,  and 
pending  the  motion  for  a  new  trial  in  this  case  the  supreme 
court  made  a  decision  reversing  that  of  the  circuit  court;  and 
if  it  were  a  qdestion  of  local  law  we  should  feel  bound  by 


Digitized  by 


Google 


184 


nSDRBAIi  BEPOBTEB. 


thai  decision.  But  the  case  is  one  involving  the  proper  o< 
structioD  of  a  written  contract,  which  is  a  question  at  gene 
law,  upon  which  the  parties  have  a  right  to  the  independ 
judgment  of  this  court.  And  after  carefnl  and  earnest  ci 
sideration  of  the  opinion  in  that  case,  we  are  unable  to  eon 
in  the  conclusion  arrived  at. 

The  motion  for  a  new  trial  is  denied. 


Fabhbbs'  Loin  &  Tbtjst  Go.  v.  L.  G.  &  S.  W.  Bt.  Go.' 


H 
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{Cireuit  Court,  D.  Indiana. 


-,  1880.) 


1.  Bailkoas— Reokivxb— Ln^unuxBD  Dahaom— OsmBa  or  C!odb 

CONKTBUOnOH. 


-,  for  plaintiff. 
-,  for  defendant. 


Dbummond,  G.  J.  On  the  first  daj  of  August,  1874, 
city  of  Logansport  entered  into  a  contract  with  the  Loga 
port,  Grawfordsville  &  Southwestern  Railway  Gompany,  £ 
the  Detroit,  Eel  Biver  &  Illinois  Railroad  Gompany,  the  obj 
of  which  seems  to  have  been  to  cause  a  certain  portion  of 
Logansport,  Grawfordsville  &  Southwestern  Railway  Cc 
pany's  road,  which  was  at  that  time  unfinished,  to  be  cc 
pleted  so  that  it  should  extend  to  the  city  of  Loganspo 
and  to  have  a  bridge  constructed  across  the  Wabash  rii 
and  to  secure  to  the  city  of  Logansport  the  permanent  lo 
tion  and  maintenance  of  the  car  manufacturing  and  mach 
shops  of  both  roads;  and,  as  a  consideration,  the  city 
Logansport  agreed  to  issue  $80,00d  in  bonds  of  the  city,  p 
able  in  20  years,  with  interest  at  7  per  cent.  The  railr< 
companies  agreed,  respectively,  one  or  the  other,  to  whi 
ever  it  might  belong  under  the  contract,  to  go  on  and  c 
struct  the  bridge,  and  finish  the  road,  and  build  and  estab: 
the  miachine  shops  at  Logansport.  The  contract  containt 
provision  that  the  shops  were  to  be  commenced,  and  so 
completed,  as  to  be  of  sufficient  capacity  to  do  the  work  ; 
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repairs  of  the  companies,  on  or  before  the  first  day  of  Novem* 
bar,  1875,  and  they  were  to  be  increased  in  size  and  capacity 
as  the  business  of  the  raihroads  might  require.  "And  it  ia 
farther  agreed  by  the  parties  to  this  agreement  that  should 
the  said  railroad  companies,  or  either  of  them,  fail  to  faith* 
folly  and  honestly  perform  all  the  agreements  in  this  contract 
on  their  part,  they,  or  either  of  them,  shall  pay  to  the  city  of 
Logansport,  as  agreed,  and  liquidated  damages,  the  sum  of 
140,000,  without  relief  from  valuation  or  appraisement  laws." 
At  the  time  this  contract  was  made,  it' was  executed  by  the 
defendant  company  through  its  president,  S.  D.  Schuyler. 
Afterwards,  and  soon  after  this  contract  was  made,  the 
Logansport,  Crawfordsnlle  &  Southwe^em  Railway  was 
placed  in  the  custody  of  a  receiver,  by  the  order  of  this  court, 
[n  September,  1874,  the  receiver,  who  had  been  president  of 
the  railway  company,  and  who  had  executed  this  contract  as 
such,  made  application  Jp  this  court  to  enable  him  to  carry 
aut  the  terms  of  the  contract,  and  on  the  third  day  of  October, 
1874,  the  court  made  an  order  in  compliance  with  the  appli* 
cation  of  the  receiver.  The  order  states  that  a  portion  of  the 
road,  viz.,  about  five  miles  in  length,  extending  from  Clymer 
station  to  the  city  of  Logansport,  was  unfinished,  and  that 
the  same,  when  completed,  would  constitute  part  of  the  original 
line  of  the  road,  and  that  it  would  then  enure  to  the  bianefit 
9f  the  mortgage  lien  holders  on  the  road.  The  order  refers 
to  the  fact  that  the  construction  of  the  bridge  across  the 
Wabash  river,  at  the  city  of  Logansport,  was  necessary.  It 
&lso  speaks  of  the  fact  that  the  city  of  Logansport  had  donated 
the  sum  of  $80,000  to  complete  the  unfinished  portion  of  the 
road,  and  that  the  Detroit,  Eel  River  &  Illinois  Railroad  Com- 
pany was  interested  in  the  extension,  and  proposed  to  ad- 
ronce  and  give  in  aid  of  the  same  the  further  sum  of  $15,000. 
The  order  refers  to  the  sum  of  $96,000,  composed  of  the 
{80,000  on  the  part  of  the  city  of  Logansport,  and  $15,000 
on  the  part  of  the  Detroit,  Eel  River  &  Illinois  Railroad  Com* 
pany,  which  were  to  be  advanced  on  behalf  of  the  object 
nrhich  the  receiver  had  in  view.  The  order  then  proceeds  to 
state :    "And  that  the  whole  sum  necessary,  in  addition  to  the 
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said  gifts  and  advances,  to  be  expended  \>j  said  receiver, 
complete  said  road  and  bridge,  will  not  exceed  the  sum 
'$30,000.  It  is  now  ordered  that  he  (the  receiver)  do  expe; 
such  sum  for  the  purpose  aforesaid,  and  that  he  be  empower 
to  enter  into  all  contracts  and  agreements  that  shall  be  i 
quired  for  the  purpose  of  the  extension  aforesaid.  And  as 
all  the  moneys  that  may  be  expended,  and  all  liabiliti 
incurred,  by  said  receiver  in  carrying  out  the  provisions 
this  order,  the  e&mings  of  said  road  are  charged  as  with 
first  lien,  prior  to  all  encumbrances  on  said  road." 

The  application  of  the  city  of  Logansport  is  (the  railw 
company  having  been  sold  under  the  order  of  this  court 
the  foreclosure  proceedings  of  the  mortgagees)  that  a  porti 
of  the  purchase  money,  which  is  now  in  the  possession  of  t 
court, '  shall  be  appropriated  towards  the  payment  of  t 
penalty  which  is  imposed  by  this  contract  of  August  1,  18' 
on  both  the  railway  contracting  parties;  and,  of  course, 
this  railway,  whose  property  has  been  sold.  The  prpceeds 
the  sale  being  now  in  the  hands  of  the  court,  the  question 
whether  this  can  be  done.  I  think  it  cannot,  and  that  i 
court  cannot  make  this  order,  nor  grant  the  city  of  Logai 
port  the  relief  which  it  asks.  This  is  a  penalty  in  the  natt 
of  liquidated  damages,  which  the  city  of  Logansport  impoE 
on  each  of  these  contracting  parties  as  a  consideration 
which  it  agreed,  on  its  own  part,  to  issue  these  bonds,  a 
which  have  been  issued.  There  can  be  no  doubt,  I  think, 
to  what  is  the  true  construction  of  this  order  of  the  coa 
that  it  intended  simply  that  the  earnings  of  the  road  shoi 
be  held  and  become  a  prior  lien  as  against  all  encumbran< 
upon  the  road  for  the  $30,000,  or  whatever  sum  was  necessi 
overandabovethe$95,000which  was  given  by  the  other  part 
to  complete  this  work.  This  being  an  expenditure  of  moi 
made  by  the  receiver,  under  the  direction  of  the  court, 
would  be  an  unreasonable  construction  of  the  order  to  h 
that  it  included  not  only  the  money  which  the  receiver  mij 
spend,  but  that  which  had  been  appropriated  by  the  oitj 
Logansport,  and  by  the  Detroit,  Eel  Biver  &  Illinois  Bailr( 
Company.     The  provisions  of  the  order  which  the  recei 
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\,B  to  carry  out,  and  for  which,  when  executed,  the  earnings 

the  road  were  to  be  charged,  as  a  first  lien,  prior  to  all 
cumbrances,  was  simply  whatever  might  be  spent  by  him 
er  and  above  these  two  amounts.     And  it  may  be  added, 
at  the  receiver  did  not  bring  to  the  knowledge  of  the  court, 

his  original  and  supplemental  petition,  the  precise  facts  of 
e  case,  and  so  far  as  we  know  they  did  not  appear  to  the 
art.  The  petition  did  not  set  up  this  contract,  but  only 
at  this  money  had  been  appropriated  by  the  city  of  Logans- 
rt,  and  by  the  Detroit,  Eel  Biver  &  Illinois  Bailroad  Com- 
ny.  It  said  nothing  about  the  contract,  or  the  penalty 
lich  had  been  imposed  by  its  terms  upon  each  of  these  rail- 
ly  companies,  but  the  receiver  simply  camo  to  the  court  and 
ked  for  an  order  to  make  this  expenditure  of  money,  for  the 
irpose  of  eonstmeting  the  bridge,,  which  would  extend  the 
ad  to  Logansport  and  make  the  line  complete.  It  is  said 
at  this  is  a  part  of  the  road  which  has  been  sold  under  the' 
cree  of  the  court,  and  that  the  mortgagees  have  the  benefit 

the  contract  which  was  made  and  the  expenditnre  of  the 
oney.  That  is  so,  but  the  contract  which  the  city  of 
)gansport  made  was  with  the  companies,  and  that  city  may 
,ve  a  valid  claim  against  them.  Of  course,  as  this  company 
insolvent,  we  know  that  the  contract  is  worth  nothing,  but 

that  respect  it  is  not  different  from  a  great  many  other 
editors  who  made  contracts  with  this  same  railway  com- 
,ny,  and  who  do  not  pretend  to  come  into  court  and  ask  for 
lything,  because  they  know  they  are  not  entitled  to  relief. 

is  the  misfortune  oi  the  city  of  Logansport,  in  common 
th  that  of  a  great  many  creditors.of  this  and  other  insolv- 
t  railway  companies. 
I  may  add,  that  the  application  which  is  made  by  the  city 

Logansport,  as  the  20  years  have  not  yet  expired,  does  not 
Lege  it  has  paid  these  bonds,  nor  does  it  even  claim  it  has 
bid  the  interest  on  them.  The  court  does  not  know  judi- 
Eilly  that  the  city  of  Logansport  has  ever  spent  a  dollar.  It 
true,  it  may  be  said  to  be  liable  on  these  bonds.  That  is 
question  we  are  not  now  called  upon  to  decide,  bat,  so  far 
I  the  application  is  concerned,  they  do  not  claim  that  they 
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have  paid  anything,  I  take  it  that  the  main  object  wl 
the  city  of  Logansport  had  in  making  this  contract,  an( 
causing,  this  subscription  under  the  law  of  this  state  I 
proper  application  of  the  voters  to  the  city  council,  was  tc 
the  railroad  finished  to  the  city  of  Logansport,  and  probi 
to  have  the  machine  shops  constructed  there.  That  it 
failed  in  that  object  is  its  misfortune,  and  I  do  not  think 
court  can  give  relief  by  appropriating  any  portion  of 
money  now  in  the  hands  of  the  court  to  the  payment  of 
claim,  and  it  will,  therefore,  be  dismissed. 


Ex  parte  Gbibsleb, 

(Oireuit  Court,  If.  D.  lainoCt.    October  80, 1880.) 

Bttpbsvibos  of  Eleotionb — Poweb  to  ARBseT. — Under  the  auth 
of  the  acts  of  congress  a  duly  qualified  supervisor  of  elections  hai 
right,  in  the  absence  of  the  United  States  marshal  and  his  depi 
to  preserve  order,  and  to  arrest,  without  warrant  or  process,  any 
son  who  interferes  with  him  in  the  discharge  of  his  duty  as  sucl 
pervisor. 

Same— Registhation. — ^It  is  the  duty  of  such  supervisor,  among  < 
things,  to  see  that  no  person  is  improperly  registered,  and  he 
therefore  object,  if  the  circumstances  warrant  it,  to  the  registn 
of  a  person  offering  himself  for  such  purpose. 

Same— iNTEBFSBBin^— Opfbobbiocb  LANauAOB.— The  use  of  o 
sive  and  opprobrious  language  may,  without  any  overt  act,  const 
an  interference  with  such  supervisor  in  the  discharge  of  his  duty 

XJNrTED  States — Registration  of  Voters — Election  of  Mem; 
OF  Congresb. — The  United  States  has  tHe  right  to  Interfere  h 
cases  where  there  is  a  registration  of  voters  for  an  election  of  men 
of  congress,  and,  when  that  interference  occurs  under  the  author! 
a  statute  of  the  United  States,  there  can  be  no  law  which  is  param 
to  it,  nor  is  such  law  in  derogation  of  the  rights  of  the  states. 

ExparU  Siebold,  100  U.  a  871. 

Facts  in  this  case  considered,  and  Juid  to  constitate  an  arrest  an< 
an  assault  by  a  duly-qualified  supervisor  of  elections. 

Habeas  Corpus. 

Mr.  Leake,  Dist.  Att'y,  for  the  United  States. 

Mr.  Cameron,  for  the  City. 
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Dbtjmmokd,  C.  J.  The  only  question  in  the  case  is  -whether 
he  petitioner  was  legally  arrested,  fined,  and  imprisoned  for 
he  act  which  wSiS  done  by  him,  as  it  appears  from  the  evi- 
ence  before  the  court.  The  facts  seem  to  be  substantially 
hese :  That  the  relator  was  appointed  by  this  court  a  super- 
isor  of  election  ander  the  acts  of  congress,  and  qualified  as 
uch,  and  went  before  one  of  the  boards  of  registration  in  the 
irst  ward  of  the  city  of  Chicago,  to  discharge  his  duty  as 
uch,  and  remained  there  during  the  most  of  the  day  on  the 
wenty-sixth  of  October.  The  registration  took  place  in  the 
iBual  way  under  the  laws  of  the  state,  and  about  8  or  balf- 
tast  8  o'clock  in  the  evening,  a  man  who  called  himself  Miller 
•resented  himself  for  registration,  and  some  questions  were 
tut  to  him  by  the  judges  and  answers  made,  which  threw 
ome  doubt  upon  his  right  to  registration.  They  were  of  such 
,  character  as  to  induce  the  relator,  as  supervisor,  to  object 
0  his  registration,  and  in  consequence  of  that  an  altercation 
jGse  between  the  supervisor  and  Dwyer,  who  came  with 
filler,  as  to  his  right  to  vote.  Dwyer  claimed  to  vouch  for 
diller,  and  that  he  was  entitled  to  registration.  The  super- 
isor  insisted,  on  the  other  hand,  that  he  was  not. 

There  seems  to  be  but  little  doubt  that,  prior  to  the  act  of 
iolence  which  is  complained  of,  there  was  offensive  language 
ised  by  both  parties.  The  supervisor,  while  insisting  that 
Oler  should  not  be  registered  as  entitled  to  vote,  may  have 
ind  perhaps  did  act  in  a  manner  somewhat  offensive.  He 
s  obviously  a  man  of  quite  excitable  temperament — he 
bowed  that  as  a  witness  on  the  stand — and  it  is  possible, 
herefore,  he  did  not  act  in  as  discreet  and  prudent  a  way  as 
i  man  of  different  temperament  would  have  done.  It  is  also 
rue,  I  think,  that  Dwyer  became  excited  and  used  improper 
,nd,  perhaps,  opprobrious  language  to  the  supervisor;  but  it 
B  to  be  recollected  that  while  we  can  consider,  for  the  pnr< 
)Ose  of  determining  what  color  is  to  be  given  to  a  transaction, 
he  language  which  is  used,  we  have  to  look  at  the  acts  them- 
elves,  in  order  to  determine  whether  they  are  legal.  And  we 
Qust  consider  the  different  relations  of  these  two  persons,  who 
lave  both  used  violent  language  to  each  other,  and  the  cir- 


I^'r! 


Digitized  by 


Google 


190 


rEOEBAIi  BSFOBTBB. 


K 
r 


cumstances  of  the  case.  Dwyer  waB  a  volunteer  there, 
was,  BO  to  speak,  an  outsider.  He  may  have  had  the  ri 
to  oome  in  and  give  his  testimony  in  favor  of  the  person  'v 
was  presenting  his  claims  for  registration ;  but  Geissler  ^ 
there,  clothed  with  the  authority  of  law,  and  entitled  to 
protection  of  the  law,  as  an  officer  of  the  United  Sta; 
They,  therefore,  occupied  entirely  different  positions. 

I  can  have  no  doubt  that,  under  the  authority  of  the  acti 
congress,  Mr.  Geissler  had  the  right,  in  the  absence  of 
marshal  and  his  deputies,  as  was  the  case  liere,  to  prese 
order,  and  to  arrest,  without  warrant  or  process,  any  pen 
who  interfered  with  him  in  the  discharge  of  his  duty  a 
supervisor.  It  was  his  right,  among  other  things,  to  see  t 
no  person  was  improperly  registered.  He  could,  theref< 
object,  if  the  oircumstances  warranted  it,  to  the  registrat 
of  a  person  offering  himself  for  registration;  and  that  the  ( 
cumstances  did  warrant  it,  is  clear,  because  some  of 
judges  themselves  were  in  doubt  as  to  his  right,  and  theref 
the  objection  of  the  supervisor  was  properly  made. 

There  can  be  no  doubt,  either,  that  no  person  had  a  rij 
to  molest  or  interfere  with  the  supervisor  in  the  discharge 
his  duty,  even  by  the  use  of  offensive  and  opprobrious  L 
guage.  That,  without  any  overt  act,  might  be  a  molestat 
and  interference  with  the  supervisor  in  the  discharge  of 
duty.  Neither  can  there  be  any  doubt  that  there  was  m 
or  less  disturbance  and  disorder,  which  followed  the  use 
excited  language.  According  to  the  weight  of  the  eviden 
as  I  understand  it,  the  supervisor  did  tell  Mr.  Dwyer  not 
interfere,  or  "to  stop,"  or  "shut  up,"  or  that  he  would  bej 
out ;  to  which  Dwyer  returned  opprobrious  language,  thre 
ening  to  strike  the  supervisor;  and  thereupon  the  supervis 
having  insisted  he  should  be  removed  or  turned  out,  and  sj 
ing  that  if  no  one  else  would  do  it  he  would  himself,  sei: 
Mr.  Dwyer,  as  some  of  the  witnesses  say,  by  the  throat,  a 
others  say  by  the  collar,  or  by  the  breast.  It  does  not,  p 
haps,  matter  in  what  particular  way.  He  did  not  str 
Dwyer,  and  was  himself  immediately  struck  by  Dwyer.  1 
question  is  whether  what  was  done  by  the  supervisor  was 
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innnance  of  his  authoritj  as  an  officer  of  the  United  States 
here  present  under  the  law. 

I  do  not  justify  in  all  respects  the  manner  of  the  action  of 
he  supervisor.  It  would  have  been  much  more  creditable 
0  him  if  he  had  shown  more  equanimity  of  temper ;  if  he 
lad  not  become  so  excited,  and  if  he  had  not  returned  sharp, 
lad  language  to  the  same  kind  of  language.  But  we  must 
aake  allowance  for  the  infirmities  of  human  nature ;  and  we 
annot  suppose  that  a  man  will  always  be  unruffled  when  be  is 
ttacked,  and  when  opprobrious  language  is  used  towards  him. 
'he  question  is,  after  all,  had  he  the  right  to  do  what  he  did  ? 

Had  he  the  right  to  preserve  order?  Had  be  the  right  to 
rrest  Dwyer  ?  And  was  he  in  the  discharge  of  his  duty  as 
.  supervisor  ?  And  the  fact  that  he  may  not  have  done  it  in 
uch  a  quiet,  smooth,  regular  sort  of  way  as  other  men  of  a 
ifferent  temperament,  does  not  render  the  principal  act  ille- 
al.  In  other  words,  if  a  man,  in  arresting  another,  where 
le  has  the  right  to  arrest  him,  pushes  him  with  more  force 
ban  perhaps  may  be  necessary,  it  cannot,  in  general,  affect 
be  question  of  the  legality  of  the  arrest.  So  here  it  may  be 
bat  the  supervisor  did  not  act  as  other  men  of  a  cooler  tem- 
erament  might  hare  acted  under  the  circumstances ;  but  he 
ad  the  right,  I  think,  to  arrest  Dwyer,  and  to  preserve  order 
J  removing  him  from  the  room.  The  difference  between  the 
wo  men,  as  I  have  stated,  is  that  the  one  was  an  outsider 
nd  the  other  was  clothed  with  the  authority  of  the  law. 

There  seems  to  be  some  misapprehension  in  the  public 
lind  as  to  the  rights  of  the  officers  of  the  United  States  in 
ases  of  this  kind,  as  though  they  were  interfering  with  the 
Lghts  of  the  state  or  of  the  city.  It  is  not  so.  The  United 
tates  has  the  undoubted  right  to  interfere  in  all  cases  where 
lere  is  a  registration  of  voters  for  an  election  of  members  of 
sngress,  and  where  that  interference  occurs  under  the  author- 
J  of  a  statute  of  the  United  States,  there  can  be  no  law 
hich  is  paramount  to  it;  and,  as  the  supreme  court  of  the 
nited  States  has  said,  there  is  nothing  in  derogation  of  the 
ghts  of  the  states  in  this.  Ex  parte  Siebold,  100  U.  Sy  371. 
le  should  move  on  harmoniously  in  the  one  case  as  in  the 
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other — each  within  its  respective  sphere — the  United  Sti 
as  a  national  government,  and  the  state  as  a  govemm 
clothed  with  all  the  powers  which  affect  us  as  individuals — 
lives,  our  liberties,  our  property,  our  relations  to  each  othei 
citizens  of  the  state.  But  when  the  question  of  nationa 
and  of  the  rights  of  the  United  States  as  a  nation  arises  i 
has  to  be  decided,  then  the  national  power  and  sovereig 
override  what  is  sometimes  called  the  sovereignty  of 
state.  Undoubtedly,  therefore,  the  national  government '. 
the  right  to  prescribe  in  what  manner  representatives  in  c 
gress  shall  be  elected,  and  how  security  is  to  be  given  to 
rights  of  electors,  in  order  to  ascertain  who  are  legally  eleci 
So  that,  while  I  have  criticised  the  action  of  the  supervi 
in  the  performance  of  his  duty,  as  I  think  the  circumstau 
warrant,  and  also  the  conduct  of  those  who  interfered  v 
him,  stiU  I  must  hold,  under  the  law,  that  he  was  acting 
the  line  of  his  duty,  and  that  it  was  not  competent  for  t 
state  authority  to  interfere  with  him  in  the  exercise  of 
right  as  a  supervisor. 

The  only  question  about  which  I  have  had  any  doubt  si 
hearing  the  testimony  in  the  case,  is  whether  what  the  a 
ervisor  did  could  be  treated  as  in  the  nature  of  a  mere 
satilt  upon  Dwyer,  and  not  as  an  arrest.  If  it  had  been  d 
without  the  prior  words  and  adts  proved;  if,' for  example, 
circumstances  which  occurred  prior  to  the  seizure  of  Dw 
had  not  been  as  they  were, — namely,  that  he  had  requet 
Dwyer,  no  matter  in  what  form  of  language,  not  to  in 
fere  in  any  way;  that  he  had  called  upon  others  to  put  1 
out,  or  to  arrest  him, — then  it  would  have  been  different ; 
having  done  that — having  said  what  he  did — ^I  must  hold  1 
the  act,  which  otherwise  might  have  been  merely  an  assa 
must  be  regarded  simply  as  a  seizure,  with  perhaps  more 
lence  than  was  necessary,  to  remove  the  man  from  the  ro 
because  he  said  "If  no  one  else  will  remove  him  I  wiU  do 
The  prisoner,  therefore,  will  be  discharged  from  custody. 
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{Oireuit  Chtirt,  D.  OaUfomia.    October  22, 1880.) 

.  iHDicrrMEST— Wabraiit  of  Rkmovai/— Dibtsict  Judge— Rev.  Bt. 
i  1014.— 'Where  a  district  judge  is  applied  to  for  a  warrant  of  removal, 
and  it  appears  from  the  indictment  on  wliich  the  warrant  is  aslied  that 
the  act  alleged  does  not  constitute  an  oSence  against  the  United  States, 
or  that  no  trial  can  be  had  in  the  district  to  which  the  removal  is 
sought,  it  is  his  duty  to  refuse  the  warrant. 
*  Jn  re  JBiuU,  3  Dillon,  116. 
'  InnOlark,  2 Ben.  640. 

L  MAHSLAuaHTEB- Pilot— KBatiosNOB— Rev.  Bi.  4  5344.— Section  5344 
of  the  Revised  Statutes  provides  that  "  every  captain,  engineer,  pilot, 
or  other  penon  employed  on  any  steam-boat  or  vessel,  by  whose  mis- 
conduct, negligence,  or  inattention  to  his  duties  the  life  of  any  person 
is  destroyed,  •  *  *  *  shall  be  deemed  guilty  of  manslaughter." 
Sdd  that,  under  this  section,  destruction  of  life  is  the  essence  of  the 
offence. 

Haieai  Corptu. 

Philip  Teate,  U.  8.  Dist.  Att'y,  for  the  United  States. 

MUton  Andros,  for  petitioner. 

HorFUAN,  D.  J.  The  return  of  the  marshal  shows  that  he 
Lolds  the  prisoner  by  virtue  of  a  commitment  by  United 
states  Commissioner  O'Beime,  commanding  him  to  receive 
nto  his  custody  and  safely  keep  the  said  Thomas  Doig  to 
kwait  the  aotionin  the  premises  of  the  United  States  district 
adge  for  the  district  of  California.  The  offence  for  which  the 
>etitioner  was  committed  is  described  in  the  commitment  as 
ollows :  "That  on  or  about  the  nineteenth  of  April,  1880,  in 
he  district  of  Oregon,  and  within  the  jurisdiction  of  the  dis- 
rict  court  of  the  United  States  for  said  district,  he,  the  said 
Dhomas  Doig,  having  then  and  there  control  and  manage* 
nent  of  a  certain  steam-vessel  called  the  Great  Republic,  as 
I  pilot,  did,  by  his  misconduct,  negligence,  and  inattention  to 
lis  duty  as  said  pilot,  cause  the  death  by  drowning  of  the  first 
ifficer  and  others  of  the  crew  of  said  ship  or  vessel,  whose 
lames  are  to  me  imknown."  The  complaint  on  which  the 
)riginal  warrant  of  arrest  was  issued  charged  the  prisoner 
irith  the  offence  of  manslaughter  on  the  high  seas,  but  it 
tppears  by  the  commitment,  and  is  admitted  by  the  district 
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attorney,  that  the  only  evidence  produced  to  the  committi 
magistrate  was  a  certified  copy  of  an  indictment  found  by  \ 
grand  jntj  of  the  United  States  for  thei  district  of  Oregon, 
It  is  contended,  on  behalf  of  the  petitioner,  that  the  indi 
ment  nowhere  alleges  the  crime  to  have  been  committed 
the  high  seas  or  within  the  district  of  Oregon;  bat,  on  1 
contrary,  it  affitmatively  appears  that  the  offence,  if  any,  -v 
committed  in  Washington  territory.  The  district  attorr 
objects  to  the  consideration  by  the  court  of  this  gaestion,  a 
contends  that  the  duty  of  the  district  judge  in  the  premisei 
purely  ministerial,  and  restricted  to  issuing  a  warrant  for 
removal  of  the  prisoner  "to  the  district  where  the  trial  is 
be  had."  Rev.  St.  1014.  This  view  of  the  powers  and  dul 
of  the  district  judge  in  this  class  of  cases,  or  of  the  pow 
and  duties  of  the  circuit  or  district  court,  when  the  prisone; 
brought  before  it  on  habeas  corpus,  cannot  be  maintained, 
the  case  of  In  re  Buell,  3  Dillon,  116,  the  question  was  present 
under  circumstances  very  similar  to  those  of  the  case  at  the  h 
to  the  circuit  court  for  the  eighth  circuit.  Buell  was  arres 
and  committed  in  Michigan  for  trial  in  the  District  of  Golnm 
on  an  indictment,  found  in  that  district,  charging  him  ^ 
having  written  a  libel  therein,  which  he  afterwards  publisl 
in  Detroit.  It  was  contended  there,  as  here,  that  the  quest 
of  the  sufficiency  of  the  indictment  was  for  the  court  in  wh 
it  was  found,  and  not  for  the  district  judge  on  an  applicat 
for  the  warrant  of  removal.  On  this  Judge  Dillon  observ 
"I  cannot  agree  to  the  proposition  in  the  breadth  claimed 
it  in  the  present  case.  The  provision  devolves  on  a  h 
judicial  officer  of  the  goveniment  a  useful  and  important  di 
In  a  country  of  such  vast  extent  as  oura,  it  is  not  a  light  n 
ter  to  arrest  a  supposed  offender,  and,  on  the  mere  ordei 
an  inferior  magistrate,  remove  him  hundreds,  it  maybetli 
sands,  of  miles  for  trial.  The  law  wisely  requires  the  j 
vious  sanction  of  the  district  judge  to  such  removal.  Id 
technical  defects  in  an  indictment  should  not  be  regard 
but  a  district  judge  who  should  order  the  removal  of  a  p 
oner,  when  the  only  probable  cause  relied  on  or  shown  ■ 
an  indictment,  and  that  indictment  failed  to  show  an  oflFe 
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gainst  the  United  States,  or  ahowed  an  offenra  not  oommit- 
ed  or  triable  in  the  district  to  which  the  removal  is  sought, 
rould  misconceive  his  duty,  and  fail  to  protect  the  liberty  of 
he  citizen.  It  is  the  constitutional  right  of  the  citizen  to  be 
ried  in  the  district  in  which  the  offence  imputed  to  him  is 
alleged  to  have  been  committed,  and  not  elsewhere.  Article 
I.  §  2." 

The  case  of  In  re  Clark,  2  Ben.  540,  is  not  opposed  to  this  view 
if  the  duty  of  the  district  judge  in  cases  of  this  description. 
[?he  prisoner  was  remanded,  but  the  court  advised  that,  upon 
iuch  a  proceeding,  "the  indictment  must  be  held  sufficient 
mlesa  it  be  so  defective  in  the  material  averments  that  it  would 
«  the  manifest  duty  of  the  court  before  which  it  was  presented  by 
he  grand  jury  to  decliaie  to  take  action  upon  it."  Independently 
if  these  authorities,  I  should  have  felt  no  hesitation  in  hold* 
Dg  that,  where  a  district  judge  is.  applied  to  for  a  warrant  of 
emoval,  and  it  appears  from  the  indictment  on  which  the 
rarrant  is  asked  that  the  act  alleged  does  not  constitute  an 
>Sence  against  the  United  States,  or  that  no  trial  can  be  had  in 
he  district  to  which  the  removal  is  sought,  it  is  his  duty  to  re- 
use the  warrant.  I  proceed  to  consider  whether  the  indictment 
n  this  case  is  so  defective  in  material  averments  that  it  would 
ye  the  manifest  duty  of  the  court  to  which  it  was  presented 
o  decline  to  take  action  upon  it.  The  indictment  alleges,  in 
lubstance,  that  Thomas  Doig,  on  the  nineteenth  of  April, 
[879,  in  the  district  of  Oregon,  and  within  the  jurisdiction  of 
he  district  court  of  the  United  States  for  the  district  of  Ore- 
gon, was  a  pilot  of  steam  vessels  from  and  over  the  Columbia 
:iver  bar  and  along  the  Columbia  river  to  Astoria,  in  said  dis- 
;rict  of  Oregon.  This  is  the  only  jurisdictional  averment  to 
)e  found  in  the  indictment.  The  instrument  then  alleges 
;hat  on  the  said  nineteenth  of  April,  1879,  the  steamer  Great 
ilepublic  was  "making  a  voyage  from  San  Francisco,  in  the 
itate  of  California,  to  Portland,  in  said  district  of  Oregon, 
'  *  *  and  had  on  board  then  and  there  the  said  Thomas 
;)oig  as  pilot,  etc. ;  that  said  steamer,  with  said  officers,  etc., 
>n  board,  arrived  on  her  said  voyage  off  the  Columbia  river 
)ar,  at  or  near  the  automatic  buoy,  at  12 :32  a.  h.  of  the  nine- 
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teenth  of  April ;  that  the  master  then  and  there  delivered 
vessel  to  Doig  to  be  by  him  navigated,  etc.,  as  pilot  as  af( 
said,  •  »  •  over  the  said  Columbia  river  bar  and 
Astoria,  as  aforesaid ;  that  said  Doig  received  the  vessel,  e 
into  his  exclusive  charge  as  such  pilot,"  etc. 

The  indictment  further  avers,  in  substance,  that  the  ni 
was  too  dark  to  admit  of  the  vessel  being  safely  navigat 
that  it  was  the  duty  of  said  Doig,  as  pilot  as  aforesaid 
detain  the  vessel  outside  the  said  bar  until  she  could  be  nt 
gated  in  safety;  that  he  neglected  his  duty  in  that  behalf,  i 
that  he  then  and  there  misconducted  himself  as  such  pi 
and  negligently  undertook  then  and  there  to  takd  and  ni 
gate  the  said  vessel  in  said  darkness  over  the  said  Colum 
river  bar,  and  to  Astoria  aforesaid,  and  that  by  reason  of 
said  misconduct,  negligence,  and  inattention  to  his  duty 
pilot  as  aforesaid,  he,  the  said  Thomas  Doig,  as  such  pi 
ran  the  said  vessel  ashore  on  Band  island,  in  said  Colum 
river,  and  said  vessel  was  then  and  there  wrecked  and  I 
and  the  certain  persons,  whose  names  are  to  the  jurors 
known,  were  by  the  said  misconduct,  etc.,  of  said  Thoi 
Doig,  as  pilot  as  aforesaid,  then  and  there  drowned ;  that 
reason  of  said  misconduct,  etc.,  and  the  destruction  of 
lives  of  said  officers,  the  said  Doig  became,  and  was,  an( 
guilty  of  manslaughter,  contrary  to  the  form  of  the  statu 
etc.  The  section  of  the  Eevised  Statutes  under  which  i 
indictment  is  drawn,  is,  so  far  as  is  material  to  this  case 
substance  as  follows:  "Every  captain,  engineer,pifo<,  *  * 
by  whose  misconduct,  negligence,  or  inattention  to  his  du 
the  life  of  any  person  is  destroyed,  •  ♦  •  shall  be  deei 
guilty  of  manslaughter." 

It  is  not  sufficient,  under  this  statute,  that  the  officer 
been  guilty  of  misconduct,  negligence,  and  inattention  to  di 
Human  life  must  have  been  destroyed.  The  destructioi 
life  is  the  essence  of  the  offence.  Misconduct,  however  gr 
is  innocent  under  this  section  unless  it  be  the  oanse  of 
manslaughter.  It  is  evident,  therefore,  that  the  offende 
guilty,  not  when  the  misconduct  or  negligence  occurred 
may  be  at  the  beginning  of  the  voyage  or  trip  of  the  steam 


Digitized  by 


Google 


nr  BB  Doia. 


187 


it  wbere  that  miscondnot  bore  fruit  by  causing  the  death  of 
homan  being.  The  first  clanse  of  the  indictment  merely 
rers,  as  we  have  seen,  that  Thomas  Doig,  on  the  nineteenth 

April,  1879,  in  the  district  of  Oregon,  and  within  the  juris* 
ction  of  the  court,  was  a  pilot,  etc.  It  does  not  even  allege 
lat  he  was  then  engaged  within  the  district,  or  within  the 
risdiotion  of  the  court,  in  the  performance  of  his  duties  as 
Lch  pilot.  It  further  avers  that  on  the  nineteenth  of  April, 
179,  the  Great  Bepablio  was  "making  a  voyage  from  San 
rancisco  to  Portland,"  and  Ibat  on  that  day  she  arrived  off 
le  Columbia  river,  at  or  near  the  automatic  buoy ;  that  Doig 
len  and  there  took.charge  of  her,  and  that  by  his  misconduct 
le  was  wrecked  on  8and  island,  where  the  loss  of  life  by 
■owning  occurred. 

It  is  not  alleged  that  the  steamer  was,  at  any  time  while 
oig  had  charge  of  her,  within  the  jurisdiction  of  the  court. 

is  not,  averred  that  she  was  on  the  high  seas,  or  that  she 
as  within  the  district.  It  is  not  averred  that  the  automatic 
loy,  where  the  alleged  misconduct  commenced,  is  within  the 
risdiction  of  the  court,  or  within  the  district  of  Oregon;  nor 

either  of  these  averments  made  with  respect  to  Sand 
land,  where  the  deaths  by  drowning  occurred,  and  where 
e  offence  of  manslaughter  was  committed.  But  this  is  not 
1.  It  affirmatively  appears,  from  an  examination  of  the 
atutes  which  define  the  northern  boundary  of  Oregon,  an 
spection  of  the  official  charts  of  the  coast  survey,  and  the 
stimony  of  an  expert  who  identifies  the  natural  objects 
,lled  for  in  the  description  of  the  boundary  line  contained 

the  statutes  and  laid  down  on  the  chart,  that  Sand  island 
not  within  the  district  of  Oregon,  but  is  within  the  bonnda- 
98  of  Washington  territory.  The  offence  is,  therefore,  not 
sticiable  in  the  district  of  Oregon,  and  the  United  States 
lurts  of  Oregon  are  without  jurisdiction  to  try  the  offender, 
lie  analogy  between  this  case  and  In  re  Buell,  decided  by 
idge  Dillon,  is  thus  seen  to  be  perfect.  In  that  case,  as  in 
is,  the  indictment  showed  on  its  face  that  the  offence  was 
>t  committed  within  the  jurisdiction  of  the  court  in  which 
e  indictment  was  found.   The  prisoner  must  be  discharged. 
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United  States  v.  Coppebsuith. 

[(Xreuit  Court,  W.  D,  Ttnmmee.    ,  1880.) 

X.  FBLONT — OOTIKTBRrETITNa  —  FBBXMFTOnY   CHATLEirORa  —  KXT.  St.  f 

819.— Bection  819  of  the  Bevised  SUtutes  provides  that,  "  when  the 
offence  charged  ia  treason  or  a  capital  offence,  the  defendant  ghall 
be  entitled  to  twenty  and  the  United  States  to  five  peremptory  chal- 
lenges.   On  the  trial  of  any  other  felony  the  defendant  shall  be  en- 
<  titled  to  ten  and  the  United  States  to  three  peremptory  chaUengcs; 
'   -and  in  all  other  cases,  civil  and  criminal,  each  party  shall  be  entitled 
to  three  peremptory  challenges."    Held,  that  the  offence  of  nttering 
-and  passing  counterfeit  coin  was  not  a  felony  within  the  terms  of  thi» 
.  'Bection. 

Indictment  for  counterfeiting. 
-    W.  W.  Murray,  Diet.  Att'y,  and  J.  B.  Clough,  Ass't  Dist. 
Att'y,  for  the  United  States. 

Oeorge  Oantt,  for  defendant. 

Hammond,  D.  J.  The  defendant,  being  on  trial  for  eonnter- 
feiting  the  coin  of  the  United  States,  has  peremptorily  chal- 
lenged three  of  the  jurors  tendered  to  him,  and  claims  the 
right  to  challenge  another,  and  any  number  to  the  extent  of 
10,  under  section  819  of  the  Bevised  Statutes.  He  iuBists 
that  the  offence  of  making  counterfeit  coin  ia  a,  felony  at  com- 
mon law,  and  therefore  a  felony  in  the  purview  of  that  sec- 
tion ;  he  also  insists  that  being  punishable  by  imprisonment 
a,t  hard  labor,  which  necessarily  implies  confinement  in  a 
penitentiary,  it  is  a  felony  according  to  the  ordinary  accepta- 
tion of  the  term  in  American  law ;  that  congress  used  the 
term  in  that  sense  in  this  statute,  and  did  not  intend  to  indi- 
sate  capital  offences  already  provided  for  by  the  same  section 
9f  the  Bevised  Statutes. 

Section  819,  above  referred  to,  is  as  follows:  "Whoi  the 
)ffence  charged  is  treason  or  a  capital  offence,  the  defendant 
ifaall  be  entitled  to  twenty  and  the  United  States  to  five  per- 
emptory challenges.  On  the  trial  of  any  other  fdony,  the 
iefendant  shall  be  entitled  to  ten  and  the  United  States  to 
three  peremptory  challenges,  and  in  all  other  cases,  civil  and 
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criminal,  eaob  party  shall  be  entitled  to  three  peremptory 
ehalleDges,"  etc. 

It  is  apparent  that  it  was  here  intended  to  designate  by  the 
term  "any  other  felony,"  other  o£fences  than  capital  offences, 
for  they  are  otherwise  specially  provided  for  by  this  Ejection. 

Prior  to  legislation  by  congress  this  matter  of  peremptory 
challenges  in  the  federal  ooarts  was  in  some  oonfusion  until 
the  supreme  eoart  declared  thai  they  might,  by  rule,  adopt 
the  state  practice.  •  U,  S.  t.  Shackleford,  18  How.  688 ;  U.  S. 
V.  Douglat,  3  Blatchf.  207;  U.  8.  v.  Reed,  Id.  435,  447,  and 
note;  U.  S.  v.  Cottingham,  Id.  470;  U.  S.  v.  Tallman,  10 
Blatchf.  21 ;  U.  S.  v.  Devlin,  6  BlatoTif.  71. 

When  we  obuld  resort  to  the  state  practice  it  was  generally 
found  that  legislation  had  accurately  regulated  the  right  of 
challenge  by  distinctly  classifying  offences  with  such  statu- 
tory definitions  as  left  no  room  for  doubt.  But  since  congress 
has  legislated  we  can  no  longer  look  to  the  state  laws  for 
guidance,  nor  to  the  common  law,  but  only  to  the  acts  of  con- 
gress themselves,  which,  unfortunately,  have  only  increased 
the  confusion  by  the  use  of  an  indefinite  term.  I  am  not 
advised  of  any  reported  case  construing  this  section,  nor  of 
the  practice  in  regard  to  it,  except  that  it  is  said  at  the  bar 
that  heretofore  in  this  district  10  challenges  have  not  been 
allowed  in  any  case  where  the  offence  charged  was  not,  by  the 
statute  creating  it,  declared  to  be  a  felony.  The  first  act  of 
congress,  passed  March  8,  1865,  (13  St.  500,)  after  provid- 
ing for  treason  and  capital  offences,  as  is  done  by  this  section 
819,- provided  that,  "on  the  trial  of  any  other  offence  in  which 
ike  right  of  peremptory  challenge  now  exists,  the  defendant  shall 
be  entitled  to  ten  and  the  United  States  to  two  peremptory 
challenges."  The  criticism  of  Judge  Conkling,  in  the  fifth 
edition  of  his  Treatise,  page  632,  on  this  act,  demonstrates 
how  indefinite  were  the  terms  used,  and  he  concludes  that  the 
section  was  nugatory  as  to  all  crimes  except  treason  and  cap- 
ital offences :  because  the  right  of  peremptory  challenge,  he 
says,  only  exists  in  cases  ot  felony,  and  now  nothing  is  felony 
except  capital  offences.  In  this  criticism  the  learned  district 
judge  of  Oregon  seems  to  concur,  for  he  also  declares  the  sec- 
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tion  nugatory.  U.  S.  t.  Randall,  1  Deady,  524,  548.  T 
strange  to  say,  the  act  of  June  8,  1872,  (17  St.  282,)  subs 
tutee  this  -votd  felony  for  the  phrase  in  the  act  of  1865  whi 
was  thus  oondenmed,  because  it  limited  the  right  of  peren 
tory  challenges  to  cases  of  felony,  and  thereby  left  it  impos 
ble  to  determine  under  the  act  of  1865  to  what  cases  it  shoii 
apply.  Perhaps  a  proper  construction  of  the  act  of  March 
1865,  taken  in  connection  with  the  law  as  it  then  stood  und 
the  decision  in  the  case  of  Untied  States  t.  Shackleford,  tupt 
and  the  act  of  1840,  would  have  been  to  look  to  the  sU 
practice  to  determine  in  what  oases  the  right  of  perempto 
challenge  "now  exists,"  and  to  allow  10  challenges  in  all  su 
cases ;  for  the  state  practice  then  furnished  not  only  the  n 
as  to  number,  but  the  rule  as  to  the  kind  of  offence  in  whi 
the  right  of  peremptory  challenge  existed,  as  we  have  alrea 
seen.  There  would  have  been  some  certainty  in  this,  but  n( 
there  is  no  other  course  but  to  determine  by  the  common  It 
what-eongress  meant  in  this  section  of  the  Revised  Statut 
by  the  words  "any  other  felony."  If  congress  uses  a  commo 
law  term  in  defining  a  crime,  or  in  any  statute,  we  must  loi 
to  the  common  law  for  a  definition  of  the  term  used.  2  Al 
Vt.  171;  Conk.  Treatise,  178,  (5th  Ed.;)  U.  S.  v.  Palmer, 
Wheat.  610;  U.  S.  v.  WiUon,  Baldw.  78,  93;  U.  S.  v.  Be 
ney,  5  Blatchf.  294,  296;  U.  S.  v.  Magill,  1  Wash.  4fi 
The  Massachusetts  Code  commissioners,  many  years  ago, 
enumei-ating/e2rmte«  within  the  provisions  of  their  Code,  in 
note,  add  that  the  meaning  "of  the  word  'felony'  (as  by  the 
defined)  is  limited  to  the  use  of  the  word  in  this  Code,  and 
not  to  be  confounded  with  the  common.law  signification 
the  same  term,  whatever  that  meaning  may  be,  for  it  it 
matter  of  no  Utile  difficulty  to  settle  it."  Beport,  title  "Exp 
nation  of  Terms  Cited;"  1  Hale's  P.  C,  (A.  D.  1847)  576,  no 
The  supreme  court  of  Alabama  said,  in  Rarriton  v.  Stc 
55  Ala.  239,  241,  that  it  is  not  easy  to  determine  in  all  ca 
what  are  felonies  and  crimen  falsi.  "To  predicate  of  eua.  ac 
says  the  supreme  court  of  Ohio,  "that  it  is /eZoniou*,  is  sim 
to  assert  a  legal  conclusion  as  to  the  quality  of  the  aot ;  s 
unless  the  act  charged,  qf  itself,  imports  a  felony,  it  is  : 
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made  so  by  the  applioation  of  this  epithet.  Indeed,  the  tenp 
felony  has  no  distinct  and  well-defined  meaning  applicable  to 
oor  BTstem  of  oriminal  jiuiBpradence.  In  England  it  has  a 
well-kno'wn  and  extensive  signification,  and  comprises  every 
species  of  crime  which  at  common  lav  worked  a  forfeiture  of 
goods  and  lands.  But  under  our  Oriminal  Code  the  word 
'/«2onioiu,'  although  occasionally  used,  expresses  a  significa- 
tion no  less  vague  and  indefinite  than  the  word  'erimitw.V 
Matthewt  V.  StaU,  4  Ohio  St.  589,  543.  In  the  constitution 
of  Tennessee  the  words  "eriminai  charge"  are  held  to  be 
synonymous  with  "cri)7ie$"  which  is  said  to  mean,  tech< 
nically,  "felonious"  offences.  McOinnia  v.  State,  9  Humph. 
43. 

The  term  "felony"  appears  to  have  been  long  used  to  sig- 
nify the  degree  or  class  of  crime  committed,  rather  than  the 
penal  consequences  of  the  forfeiture  occasioned  by  the  crime 
according  to  its  original  signification.  1  Archb.  Gr.  PI.  1, 
note;  1  Bubs,  on  Crimes,  43. 

Capital  punishment  by  no  means  enters  into  the  true  defi- 
nition of  felony.  Strictly  speaking,  the  term  comprised  every 
species  of  crime  which  occasioned  at  common  law  the  total 
forfeiture  of  either  lands  or  goods,  or  both.  That  was  the 
only  test.  Felonies  by  common  law  are  such  as  either  con- 
cern the  taking  away  of  life,  or  concern  the  takiiig  away  of 
goods,  or  concern  the  habitation,  or  concern  the  obstruction 
of  the  execution  of  justice  in  criminal  and  capital  causes,  as 
escapes,  rescues,  etc.  1  Hale's  P.  0.  411.  These  crimes 
were  of  such  enormity  that  the  common  law  punished  them  by 
forfeiture:  (1)  the  offender's  wife  lost  her  dower;  (2)  his 
eluldrai  became  base  and  ignoble  and  his  blood  corrupted; 
(3)  he  forfeited  his  goods  and  chattels,  lands  and  tenements. 
The  superadded  punishment  was  either  capital  or  otherwise, 
according  to  the  degree  of  guUt;  that  is,  the  turpitude  of  the 
oSenaeat>  There  were  felonies  not  punishable  with  death,  and 
on  the  other  hand  there  were  offences  not  felonies  which 
were  so  punishable.  However,  the  idea  of  felony  was  so 
generally  connected  with  capital  punishment,  that,  erro- 
neously, it  came  to  be  understood  that  all  crimes  punishable 
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'with  death  were  felonies;  and  so,  if  a  siatnte  created  a  new 
offence  and  declared  it  a  felony,  bat  prescribed  no  pnnisb- 
ment,  by  implication  of  law  it  was  panishable  viith.  death. 
This  has  been  changed  by  statute,  and  now,  where  a  felony  is 
created  and  no  puniehmeut  prescribed,  it  is  transportation 
for  seven  years,  or  imprisonment,  with  or  withoot  hard  labor, 
not  exceeding  two  years;  and  for  a  second  felony,  transporta- 
tion for  life.  7  and  8  Geo.  IV.  The  punishment  for  a  mis- 
demeanor at  common  law  was  fine  or  imprisonment,  or  both, 
unlimited,  but  in  the  most  aggravated  cases  seldom  exceed- 
ing two  years.  Tomlin's  Diet,  title  "Felony;"  4  Black.  Com. 
94;  3  Inst.  43;  4  Bacon's  Abridg.  title  "Felony"  and  title 
"Forfeiture;"  Viner's  Abridg.  title  "Forfeiture;"  1  Hale's  P. 
C.  411, 574;  1  Archb.  Cr,  Pr.  1,  and  note,  and  p.  185 ;  1  Bass,  on 
Crimes,  42;  1.  Bish.  Cr.  Law,  §§  580-590;  U.  S.  t.  WilRam$, 
1  Cranch's  C.  C.  178;  Adams  r.  Barrett,  6  Ga.  404,  412; 
State  V.  Dewer,  66  N.  C.  572;  U.  S.  v.  Smith,  5  Wheat.  153, 
159;  U.  S.  V.  Stoats,  8  How.  41. 

Tested  by  the  common  law,  then,  this  term  has  no  very 
exact  and  determinate  meaning,  and  can  apply  to  no  cases 
in  this  country  except  treason,  where  limited  forfeitare  of 
estate  is  allowed.  But  technically  that  is  a  crime  of  a  higher 
grade  than  felony,  although  it.  imports  also  felony.  If  it  be 
conceded  that  capital  punishment  imports  a  felony,  there  can 
be  none,  at  common  law,  except  capital  crimes.  But  that  test 
is  untechnical  and  founded  in  error.  It  does  not  always  ap- 
ply, and  it  is  as  arbitrary  to  say  thai  a  crime  punished  capi- 
tally is  a  felony,  as  it  is  to  say  that  one  punished  by  impris- 
onment in  the  penitentiary  is  a  felony.  Our  ancestors 
brought  with  them  the  common4aw  gradations  of  crime,  as 
they  stood  in  their  day,  and  although  they  organized  a  gov- 
ernment which  is  wholly  destitute  of  a  oriminal  common  lav, 
its  influence  has  always  prevailed  to  produod  incongruities 
arising  out  of  an  attempt,  even  when  creating  new^ffences, 
unknown  to  any  law  except  our  own  peculiar  system,  to  keep 
up  its  gradations  of  crime.  The  supreme  eoort,  in  the  case 
last  cited,  points  out  the  distinction  between  the  use  of  the 
word  "felony"  as  descriptive  of  an  offence,  and  aa  desoriptivs 
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of  tlie  pTinisliment ;  prcmouiioes  it  the  merest  tepfanicalitj,  and 
holds  that  where  a  statute  creates  an  offenoe  and  declares  it 
a  felony  it  is  not  neoessary  to  plead  a  felonious  intent.  Boar. 
Diet.  "Pelonionsly."  The  court  also  speake  of  "the  moral 
degradation  attaching  to  the  punishment  actually  inflicted,"" 
and  intimates  that  it  is  about  all  that  is  left  to  us  of  the  com- 
mon-law idea  of  felony.  There  is  just  as  much  of  moral  deg- 
redation  in  an  offence  called  by  the  statute-makers  a  misde- 
meanor, if  punished  degradingly,  as  if  with  the  same 
character  of  punishment  they  call  it  a  felony. 

In  American  law;  forfeiture  as  a  consequence  of  crime  being 
generally  abolished,  the  word  "felony"  has  lost  its  original 
and  characteristic  meaning,  and  it  is  rather  used  to  denoto 
any  high  crime  punishable  by  death  or  imprisonment.  Bur- 
rill's  Diet,  title  "Felony."  The  term  is  so  interwoven  with 
our  criminal  low  that  it  should  haye  a  definition  applicable 
to  its  present  use ;  and  this  notion  of  moral  degradation  by 
confinement  in  the  penitentiary  has  grown  into  a  general 
understanding  that  it  constitutes  any  offence  a  felony,  just 
as,  at  common  law,  the  idea  of  capital  punishment  became 
inseparably  connected  with  that  of  felony.  There  is,  there- 
fore, jnuch  force  in  the  suggestion  of  counsel  that  since  we 
cannot  define  this  word,  as  used  in  this  statute,  by  the  com- 
mon law,  it  must  be  understood  that  congress  used  it  in  this 
modem  sense.  Because,  where  the  words  of  a  statute  con- 
strued techilically  would  be  inoperative,  but  construed  accord- 
ing to  their  common  signification  would  have  a  reasonable 
operation,  this  courts  do  sometimes  adopt  the  latter  construc- 
tion. Yet  it  will  be  found  that  this  modem  idea  of  felony  has 
come  into  general  use  by  force  of  state  legislation  on  the  sub- 
ject, so  far  as  it  is  legally  established.  From  a  very  early 
day,  and  as  a  necessity,  the  state  legislatures  have  passed 
laws  defining  and  enumerating  felonies  as  those  crimes  pun- 
ishable by  confinement  in  the  penitentiary;  and  this  has 
come  to  be  the  law  in  nearly  every  state.  In  Tennessee  the 
law  of  1839  elaborately  enumerates  felonies,  and  punishes 
them  with  hard  labor  in  the  jail  or  penitentiary,  and  the  act 
.  of  187^,  ol»pter  57,  makes  all  crimes,  punishable  by  confine- 
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meni  in  the  penitentiaiy,  felonies,  and  bo  defines  the  tei 
G.  &N.  316;  Acts  1873,  p.  87.  We  have  no  each  legifi 
tion  by  congress.  Section  5891  of  the  Bevised  Statutes  is  li 
ited  to  offences  committed  in  places  ceded  to  the  Unii 
States,  and  adopts  the  state  law  as  to  such  offences  if  i 
otherwise  provided  for;  and  of  coarse,  in  snoh  cases,  if  1 
offence  is  a  felony  by  state  law,  it  becomes  a  felony  by  t 
section. 

There  is  no  uniformity  in  the  legislation  of  oo&gress  as 
the  ponishment  of  criminal  offences,  and  we  often  find  sta 
tory  misdemeanors  punished  more  severely  than  statuti 
felonies ;  and  while  some  of  the  statutes  prescribe  hard  lal 
as  a  part  of  the  punishment,  when  necessarily  the  conlli 
ment  must  be  in  some  prison  where  it  can  be  so  enforced,  on  i 
other  hand  the  simple  imprisonment  prescribed  may  beco: 
confinement  with  hard  labor  by  selecting  a  prison  where  it  i 
part  of  the  discipline ;  so  that  we  often  find  prisoners  oonvic 
of  the  sameoffence,  and  sentenced  to  the  same  punishment,  i 
dergoingin  fact  different  punishments.  Ex  parte  KartUndi 
93  U.  S.  396.  In  this  case  it  is  held  that  it  ia  not  the  int< 
tion  of  our  statutes  to  limit  confinement  in  the  penitentii 
to  those  offences  where  hard  labor  is  imposed.  Bev.  Bi 
5539.  We  find  it,  therefore,  impracticable  to  apply  any  si 
test  as  that  prescribed  by  the  state  legislation  above  mc 
tioned^  a«  the  legislation  of  congress  now  stands,  to  the  det 
mination  of  the  meaning  of  the  word  "felony"  as  nsed 
section  819  now  nnder  consideration. 

But,  aside  from  this,  nothing  is  better  settled  than  that 
cannot  look  to  the  state  laws,  in  the  criminal  jurisprudei 
of  the  United  states,  for  the  characteristic  elements  which 
to  make  up  an  offence,  and  enter  into  it  as  a  part  of  its  1^ 
ttatus',  nor  to  the  common  law;  nor  even  to  the  character 
the  punishment.  The  federal  courts  take  no  cognizance 
state  statutes  in  criminal  proceedings,  and  deduce  no  crii 
nal  jurisdiction  from  the  common  law,  which  has  no  foi 
-directly  or  indirectly,  to  make  an  act  an  offence  not  made 
by  congress;  tbpugh  in  all  matters  respecting  the  aocu 
tion  and  trial  of  offenders,  not  otherwise  provided  for,  we 
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referred  to  the  laws  and  usages  of  the  state  when  the  judioial 
syBtemwaa  organized.  1  Abb.  Pr.  197;  2  Abb.  Pr.  171;  U. 
S.  T.  Beid,  12  How.  361;  U.  S.  v.  Lancaster,  2  McLean,  431; 
U.  S.  T.  Petertm,  1  Wood.  &  M.  306, 309 ;  U.  S.  t.  Shepherd,  1 
Hughes,  520,  522;  U,  S.  v.  TayUyr,  Id.  514,  517;  U.  S.  t. 
MaxweU,  3  Dill.  275,  276;  U.  S.  v.  Shepard,  1  Abb.  431;  U. 
S.  T.  Crots,  1  MoArth.  149;  U.  S.  v.  Black,  1  Sow.  211;  U. 
S.  V.  Ebert,  1  Cent,  L.  J.  205;  17.  S.  v.  WiUiams,  1  Cliff.  6; 
U.  S.  V.  Barney,  5  Blatchf.  294;  IT.  S.  v.  JTotfcijM,  3  Cr.  C.  C. 
441,  451;  U.  S.  v.  Hammond,  2  Woods,  197;  U.  S.  v.  Afafliitt, 
1  Wash.  C.  C.  463. 

In  those  cases  where  the  state  laws  have  been  adopted  as 
in  section  5391  of  the  Bevised  Statutes,  they  stand  as  if  the 
act  of  congress  had  defined  the  offences  in  the  Very  words  of 
the  state  law;  and  in  those  cases  where  congress  has  been 
content  to  denounce  the  offence  by  its  common-law  name,  as 
in  murder  and  rape,  for  example,  (Bey.  St.  5339,  6354.)  they 
stand  as  if  congress  had  re-enacted  the  common  law  totidem 
verbit.  And  in  such  cases,  unquestionably,  if  the  crime  be  a 
felony  at  common  law  or  by  state  statute,  it  is  a  felony  under 
the  act  of  congress ;  and  if  not  punished  capitaUy  would  fall 
within  the  designation  of  "any  other  felony,"  as  used  in  this 
section  819,  by  force,  not  of  the  common  law  or  state  statute, 
but  of  the  federal  statute.  Murder  is  a  felony  at  common 
law,  but  it  may  be  doubted  if  rape  is,  it  having  been  made  so 
by  statute.  Merton,  2;  1  Hale's  P.  C.  226.  If  this  latter 
offence  were  not  punished  capitally,  and  we  were  confined,  as  in 
some  of  the  states,  to  the  ancient  common  law,  and  not  that 
existing  at  the  time  of  the  revolution,  it  would  become  a  very 
difficult  matter  to  determine  how  it  was  to  be  ruled  under 
this  section  819.  This  is  mentioned  to  illustrate  the  almost 
inextricable  perplexity  which  arises  from  the  use  of  this 
word  "felony"  in  the  present  state  of  our  law,  in  acts  of  con- 
gress, without  some  statutory  definition  of  it.  It  does  not 
follow,  however,  because  we  can  find  no  common-law  defini- 
tion of  this  term  which  will  give  it  and  this  statute  operation 
according  to  that  law,  and  are  forbidden  to  adopt  the  defini> 
tion  found  in  the  modem  use  of  it  in  state  statutes,  that  this 
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clause  of  ihe  section  is  nugatoiy.    'Pae  authorities  cited  she 

■that  congress  has  the  undoubted  power  to  create  felonies  b 

legislation  operating  within  the  limitations  of  its  jnrisdictio 

over  crimes,  and  that  from  time  immemorial  legislatures  hai 

ing  general  jnrisdiotion  over  criminal  offences  have  added  fe 

•onies  to  the  common-law  list.     U.  S.  v.  Tynen,  11  Wall.  8< 

•Statutes  create  felonies  either  by  declaring  offences  to  be  fe 

Monies  in  express  terms,  or  impliedly,  as  in  the  ancient' sta1 

•utes,'by  enacting  that  the  defendant  should  have  judgment  < 

•life  and  member  where  the  word  "felony"  is  omitted,  orwhei 

the  statute  says  an  act  under  particular  circumstances  sha 

be  deemed  to  have  been  feloniously  committed.     1  Arch.  Ci 

■\J  Fr.  1,  and  note;  1  Buss,  on  Grimes,  43;  and  authorities  abov 

'/.;;  cited.     Now,  where  the  common  law  operates,  this  declare 

•^  tion,  express  or  implied,  entailed  the  consequences  of  foi 

:2  '     feiture,  and  if  the  statute  fixed  no  punishment  there  wa 

'^  superadded  by  the  ancient  law  the  penalty  of  death,  and  no^ 

2.  in  England  transportation,  and  in  our  American  states  con 

^3  finement  in  the  penitentiary.    But  it  is  manifest  that  th 

'■';,  jurisprudence  of  the  United  States,  as  long  as  section  5326  c 

the  Be  vised  Statutes  and  other  prohibitions  of  forfeiture  c 

estate  and  coiruption  of  blood  as  a  punishment  for  crim 

'.  oontinues  to  be  the  law,  and  as  long  as  congress  adopts  n 

I  general  legislation  punishing  felonies  as  such,  either  capi 

tally  or  otherwise,  the  declaration  that  an  offence  shall  be  i 

■~  felony  in  an  act  of  congress  is  merely  hratum  fidmen,  excep 

80  far  as  it  inclines  the  legislative  mind  to  affix  a  more  sever 

penalty  for  the  commission  of  the  offence.     Notwithstandinj 

this,  however,  it  has  been,  until  recent  years,  the  constan 

habit  of  congress  to  declare  offences  created  by  it  either  fel 

onies  or  misdemeanors  in  express  terms,  or  to  leave  them  t 

be  misdemeanors  by  making  no  declaration  on  the  subjecl 

^here  is  n6  doubt  that  offences  are  felonies  when  so  declarei 

to  be,  and  the  accused  is  entitled  in  such  cases,  where  no 

punished  capitally,  to  10  challenges  under  this  section  81  £ 

and  this  is  about  the  only  substantive  eJBfeet  such  a  declara 

tion  has,  unless  it  be  that  it  furtheil  gives  the  accused  th 

right  to  be  proceeded  against  only  by  indictment  and«-  th 
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fifth  amendment  .to  the  constitution;  though  it  has  been  judi-^ 
oialiy.  declared  that  under  our  system  a  felony  is  not  an 
infamom  crime  in  the  sense  of  that  amendment.  U.  S.  v. 
Croat,  supra,  and  the  other  authorities  above  cited.  It  would 
seem,  therefore,  that  it  is  rather  to  the  advantage  than  the 
disadvantage  of  the  offender  to  have  congress  declare  his  of- 
fence  a  felony.  Be  this  as  it  may,  the  clause  under  consider- 
ation  may  operate,  in  other  than  capital  cases,  .to  give  the 
defendant  10  challenges  in  the  following  classes  of  cases: 
First,  where  the  defence  is  declared  by  statute,  expressly  or 
impliedly,  to  be  a  felony;  second,  where  congress  does  not 
define  an  offence,  but  simply  punishes  it  by  its  common-law 
name,  and  at  common  law  it  is  a  felony;  third,  where  con- 
gress adopts  a  state  law  as  to  an  offence,  and  under  such  law 
it  is  a  felony. 

It  only  remains  to  be  determined  whether  the  offence 
charged  in  this  indictment  comes  within  either  of  these  cate- 
gories. Making  counterfeit  coin  was  by  the  ancient  common 
law  treason,  and  subsequently  a  felony,  while  uttering  or 
passing  it  was  only  a  misdemeanor.  Fox  v.  Ohioj  5  How. 
410,  433;  Tomlin's  Diet,  title  "Coin;"  1  Hale's  P.  C.  210, 
224;  U.  S.  V.  McCarthy,  4  Cranch's  C.  C.  304;  U.  S.  v.  Shep. 
herd,  1  Hughes,  521.  The  act  of  1790  (1  St.  115)  declares 
counterfeiting  the  public  securities  a  felony,  and  punished  it 
with  death.  .  The  act  of  1825  reduced  the  punishment  to  hard 
labor  not  exceeding  10  years.  4  St.  119.  The  act  of  1806, 
the  first  to  protect  the  coin,  declared  counterfeiting  a  felony 
punishable  by  imprisonment  at  hard  labor.  3  St.  404.  The 
act  of  1825  declared  counterfeiting  the  coin  a  felony  punish- 
able with  imprisonment  at  hard  labor  not  exceeding  10  years. 
4  St.  121.  The  act  of  1873  declared  counterfeiting  treasury  • 
notes  a  felony,  as  did  the  acts  of  1847  and  1861.  9  St.  120; 
12  St.  123;  17  St.  434.  Counterfeiting  postage  stamps  was 
declared  felony  by  the  acts  of  1851  and  1853.  9  St.  589 ;  10 
St.  266.  Counterfeiting  three-cent  pieces  was  by  the  act  of 
1865  made  a  misdemeanor.     13  St.  518. 

Thfi  Bevised  Statutes  drop  this  classifieatioti,  as  does  the 
act  of  1877,  and  these  offences  are  no  longer  declared  felo- 
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nies.  Bev.  St.  5414,  6457,  5464;  19  St.  228.  And  thisdem. 

onstrates  that  the  legislative  will  no  longer  declares  this 
offence  a  felony,  and  we  think  the  felony  feature  is  impliedly 
repealed.  It  is  argned  very  earnestly,  however,  that  the 
effect  of  this  i?  only  to  leave  it  a  felony  as  at  common  law. 
We  have  already  shown  that  under  our  system  there  is  no 
common-law  felony  unless  oongress  merely  defines  a  crime 
which  is  a  felony  at  common  law  by  its  common-law  name. 
If  the  act  said  "counterfeiting"  shall  be  punished  as  pre- 
scribed, it  would  be  a  felony;  but  it  does  not  say  so;  it  defines 
the  offence  for  itself,  and  does  not  declare  it  a  felony  for  the 
obvious  reason  that  such  a  declaration  would  not  change  the 
character  of  the  crime  or  the  pnnisbment,  and  would  be 
wholly  useless.  Besides,  it  would  be  absurd  to  punish  the 
misdemeanors  of  uttering  and  passing  counterfeit  coin  with 
precisely  the  same  punishment,  all  defined  in  the  same  sec- 
tion, and  then  say  it  was  the  intention  of  congress  to  give  a 
defendant  charged  with  making  the  counterfeit  ten  challenges, 
and  another  defendant  who  passed  it  only  three,  while  both 
offences  are  defined  and  punished  by  the  same  section  and 
with  the  same  punishment.  There  is  no  substantial  reason 
for  such  a  distinction.  One  crime  is  just  as  heinous  as  the 
other  in  the  sense  of  this  statute,  and  are  upon  an  equal  foot- 
ing. 

It  is  ruled  that  the  defendant  can  have  bat  three  ohaI< 
lenges. 


•  In  re  Mabtin,  Bankrupt. 

(DUtria  Court,  W.  D.  Pmntylvania.    October  18, 1880.) 

1.  UscHAinc'B  Lien  —  Computation  of  Timb.  —  In  compatlng  the  sii 
montha  within  which  a  mechanic's  lien  can  be  filed,  under  the  statutes 
of  Pennsylvania,  (Purd.  Dig.  1034,  pla.  44,  46,)  either  the  day  on 
which  the  last  work  is  done,  or  the  day  on  whicb  the  claim  is 
filed,  must  be  excluded. 

Swr  exceptions  to  the  report  of  the  commissioner  distribut- 
ing proceeds  of  real  estate. 
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-,  for  plaintiff. 
-,  for  defendant. 


AoHESOiT,  D.  J.  I  have  oarefnll;  read  and  considered  the 
testimony  in  this  case  and  briefs  of  counsel  sabmitted  to  me, 
and  am  of  opinion  that  the  commissioner  was  right  in  bis 
finding  that  the  last  work  by  Dyer  Loomis,  the  mechanics' 
lien  creditor,  npon  the  bankrupt's  building,  under  the  origi> 
nal  contract,  was  done  on  October  5, 1874.  It  is  true,  the  rais- 
ing of  the  party  wall  seven  feet  above  what  was  called  for  by 
that  contract  was  for  the  accommodation  of  Chambers,  the 
adjoining  owner  and  builder,  and  was  in  pursuance  of  an 
independent  contract  between  him  and  the  bankrupt.  But 
the  raising  of  that  wall  merely  postponed  the  work  of  topping 
out  the  chimneys  on  the  party  wall  until  it  was  carried  up  the 
additional  height.  By  the  clear  preponderance  of  the  evi- 
dence it  appears  that  on  October  5,  1874,  the  chimneys  were 
tupped  out,  and  also  some  filling  in,  or  chinking,  done 
under  the  frieze.  This  work  was  certainly  necessary  to  com- 
plete the  original  contract,  for  without  it  the  bankrupt's  house 
would  have  been  unfinished. 

But,  as  the  claim  was  not  filed  until  April  5,  1875,  it  is 
strenuously  contended  that  the  lien  was  lost.  To  this,  how- 
ever, I  cannot  assent.  By  section  14  of  the  mechanics'  lien 
law  of  June  16,  1836,  (Purd.  1033,  pi.  44,)  the  lien  remains 
"until  the  expiration  of  six  months  after  the  work  shall  have 
been  finished  or  materials  furnished,  although  no  claim  shall 
have  been  filed  therefor;  but  such  lien  shall  not  continue 
longer  than  the  said  period  of  six  months,  unless  a  claim  be 
filed  as  aforesaid,  at.  or  before  the  expiration  of  the  same 
period."  The  phraseology  of  the  act  of  April  14,  1855, 
(Purd.  1034,  pi.  46,)  is  somewhat  different,  but  manifestly  it 
made  no  change  in  the  law  in  respect  to  the  time  for  filing  the 
claim.  Its  purpose  was  merely  to  link  together  the  items  of 
an  account  where  there  was  no  contract  for  the  whole,  or 
no  order  which  would  embrace  the  whole  within  a  single 
undertaking.  DiUer  v.  Burger,  68  Pa.  St.  432.  Clearly,  in 
computing  the  six  months  under  these  two  recited  acts, 
either  the  day  on  which  the  last  work  is  done,  or  the  day  on 
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which  the  claim  is  filed,  must  be  excladed.  Therefore,  th 
claim  here,  filed  April  5,  1875,  was  in  time. 

This  construction  bf  the  meohanios'  lien  law  is  in  accor 
with  all  the  later  authorities  upon  the  vexed  question  of  th 
oompatation  of  time.  Cramelien  T.  Brink,  29  Pa.  St.  524 
Thus  it  was  decided  in  Oreen'a  Appeal,  6  W.  &  S.  327,  tha 
under  the  act  of  the  twenty-sixth  of  March,  1827.  the  fiy 
years  from  the  day  of  the  entry  of  a  judgment  within  whicl 
it  must  be  revived  by  teire  facias,  are  exclusive  of  the  dayoi 
which  the  judgment  was  entered.  And  in  Menget  v.  Friei 
73  Pa.  St.  137,  it  was  held  that  where  a  debt  was  due  Octc 
ber  6,  1862,  suit  brought  October  6,  1668,  was  in  time  t 
escape  the  bar  of  the  statute  of  limitations.  "Time  is  to  b 
computed  excluding  the  day  on  which  the  act  is  done  froi 
which  the  count  is  made,"  is  the  rule  as  expressed  in  Briabe 
V.  Wilson,  60  Pa.  St.  462. 

As  respects  credits,  it  seems  to  me  the  commissioner  ha 
made  all  proper  allowances,  and  correctly  reports  the  balanc 
due  on  this  lien. 

And  now,  October  18,  1880,  the  exceptions  to  the  commit 
sioner's  report  are  overruled,  and  said  report,  and  the  distr 
bution  therein  made,  confirmed  absolutely. 


YoYLEB,  Assignee,  v.  Faresb. 

{Cireuit  Court,  D.  IndiaiM.    ,  1880.) 

Bankboptct — Judgment — Lien — Ajdministbatok's  Bond — lLi.tRa 
Statdteb. — Under  the  statutes  of  Illinois  an  assignment  in  bankrupti 
does  not  defeat  the  lien  of  a  judgment  recovered  against  the  bankruj 
upon  an  administrator'B  bond,  where  the  suit  upon  the  bond  was  insi 
tuted  prior  to  the  filing  of  the  petition  in  bankruptcy,  although  tl 
Judgment  was  not  obtained  until  after  such  petition  had  been  filed. 
Jn  re  JoAyn,  2  Biss.,  explained. 

,  for  plaintiff. 

.  for  defendant. 


Drummonp,  G.  J.     The  facts  which  give  rise  to  the  oontr 
versy  in  this  case  may  be  very,  briefly  stated.     Thomas  J.  Bo< 
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nan,  bankrapt,  as  the  admiQistrator  of  an  estate,  had  given 
,  bond  nnder  the  law  of  this  state  for  the  faithful  performance 
f  his  duties  as  such  administrator.  On  the  twenty-seventh 
ay  of  April,  1876,  a  suit  was  brought  in  the  state  court  upon 
he  bond.  Under  the  law  of  this  state  such  a  bond  is  given 
0  the  state,  and  the  suit  was  instituted  in  its  name.  A 
adgment  was  recovered  in  th6  suit,  which  seems  to  have  been 
or  the  benefit  of  the  defendant  in  this  case,  Andrew  J.  Par- 
:er.  Rodman,  who  executed  the  bond,  became  a  bankrupt 
>y  a  petition  filed  on  the  sixth  of  June,  1876,  and  an  assign- 
aent  was  made  under  the  bankrupt  law  of  his  property  to 
he  assignee,  which,  of  course,  related  back  to  the  time  the 
letition  in  bankruptcy  was  filed.  Judgment  was  not  re- 
overed  in  the  suit  on  the  bond  against  the  bankrupt  until 
ifter  the  petition  in  bankruptcy  was  filed,  and  the  question 
n  the  case  is  whether  the  assignee  is  entitled  to  the  property, 
ir  the  parties  interested  in  the  bond  of  the  administrator. 
'.t  is  claimed  on  the  part  of  the  assignee  that  the  assignment 
:ut  oflF  by  relation,  on  the  6th  of  June,  when  the  petition  was 
iled,  and  before  judgment  on  the  administration  bond  was 
endered,  the  lien  which  the  judgment  gave  on  the  property 
)f  the  bankrupt.  The  law  of  this  state  declares  that  in  suits 
nstituted  by  the  state  upon  bonds  given  to  the  state,  that 
be  liens  upon  judgments  shall  relate  back  to  the  time  of  th4 
nstitution  of  the  suit;  and  the  judgment  which  was  rendered 
n  the  state  court  declared  that  in  conformity  with  the  law 
;he  lien  should  relate  back  to  the  twenty-seventh  of  April, 
1876,  when  the  suit  was  commenced.  If  the  lien  operated 
from  that  time  upon  the  property,  of  course  it  cut  off  any 
2laim8  which  the  assignee  might  have,  because  a  petition  in 
bankruptcy  was  not  filed  until  after  a  suit  on  the  bond  was 
commenced.  That  is  the  controversy  between  the  parties.  ' 
'  I  think  that  I  must  hold,  under  the  law,  that  the  priority 
of  right  is  on  the  part  of  the  creditors  under  the  adminis- 
trator's bond,  and  not  on  the  part  6i  the  assignee.  The 
bankrupt  law  was  not  intended  to  destroy  any  liens  created 
by  the  state  law.  It  is  true  that  it  was  quite  within  the 
bounds  of  possibility  that,  although  the  suit  was  commenced 
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on  the  27th  of  April,  no  jadgment  might  have  been  enl 
upon  the  bond,  or  might  not  bo  entered  finally  for  an  in 
nite  time;  still,  under  the  law  of  this  state,  when  the 
was  commencedon  saoh  instrument,  an  inchoate  lien  had  ti 
effect  on  all  the  property  of  the  bankrupt  within  the  jorii 
tion  of  the  court,  and  whenever  jadgment  was  finally  ent 
it  operated  by  relation  to  the  time  when  the  suit  was  < 
menced.  The  liens  of  judgments  depend  very  much,  in 
I  may  say  exclusively,  in  a  case  at  law,  upon  the  partic 
legislation  of  each  state.  In  some  of  the  states  we  know 
a  lien  of  a  judgment  operates  from  the  first  day  of  the  1 
when  the  judgment  is  rendered.  In  some  states  it  opei 
from  the  last  day  of  the  term  when  the  judgment  is  rendc 
In  other  states  it  operates  from  the  time  the  judgmei 
rendered,  irrespective  of  the  first  and  last  days  of  the  t 
In  this  case  there  is  an  express  statute  upon  the  subject, 
as  I  understand,  the  supreme  court  of  this  state  has  held 
administrator's  bonds  are  within  the  terms  of  this  law, 
that  a  lien  upon  such  a  judgment  relates  back  to  the  tim( 
suit  was  commenced.  Then  there  was  an  inchoate  hei 
the  27th  day  of  April,  on  the  property  of  the  bankrupt,  w 
became  consummated  by  relation  when  the  judgment 
rendered,  and  it  out  off,  therefore,  any  claim  which 
assignee  might  have  on  the  bankrupt's  property  which  rel 
back  to  a  time  subsequent  to  that  of  the  coinmencemei 
the  suit.  It  is  insisted  with  a  great  deal  of  force,  on  the 
of  counsel,  that  it  has  been  decided  in  In  re  Joalyn,  2  ] 
235,  that  the  lien  of  a  landlord,  which  he  acquires  by  vi 
of  a  distress  warrant,  is  similar  to  that  acquired  by  this  j 
ment  creditor,  and  that  the  same  principle  which  opei 
upon  a  lien  of  attachment  and  destroys  it,  also  operates  i 
the  lien  of  the  judgment.  That  case  was  decided  under 
peculiar  legislation  of  Illinois  in  relation  to  proceeding 
landlords  to  enforce  their  rights  against  tenants.  It  reqi 
that  when  a  distress  warrant  should  issue  and  seize  the  p 
erty,  that  there  should  be  a  suit,  or  an  inquiry  by  the  c( 
as  to  the  amount  due ;  and  what  was  found  due  was  in 
nature  of  a  judgment,  on  which  execution  could  issue  agi 
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the  property.  This  conrt  held  that  within  the  spirit  of  the 
bankrupt  law  that  must  be  considered  subject  to  the  same 
rules  and  regulations  and  principles  as  cases  of  attachment 
against  the  bankrupt's  property,  and  that  it  should,  just  as  in 
that  case,  dissolve  and  put  an  end  to.  the  attachment  or  lien 
of  the  landlord :  provided,  between  the  day  of  the  issue,  and 
the  levy  on  the  distress  warrant,  and  the  time  of  the  judgment 
and  execution  issued  under  the  orders  of  the  court,  the  peti- 
tion in  bankruptcy  was  filed.  I  stiU  adhere  to  the  view  which 
I  took  in  that  case,  as  to  the  effect  of  the  peculiar  legislation 
of  Illinois  in  relation  to  the  enforcement  of  the  rights  of  land- 
lords against  their  tenants ;  and,  as  was  stated  in  that  case, 
I  think  it  was  not  strictly  within  the  letter  of  the  bankrupt 
law,  but  within  its  general  scope  and  spirit.  In  this  case  it 
can  hardly  be  said  that  the  same  principle  applies.  Here  is 
an  express  provision  of  law,  which  declares  that  the  judgment 
on  an  administrator's  bond  shall  be  a  lien  from  the  very  day 
of  the  commencement  of  the  suit.  It  was  undoubtedly  com- 
petent for  the  state  to  enact  such  a  law,  and  the  bankrupt 
law,  as  I  think,  preserved  the  lien  which  the  law  of  the  state 
thus  created,  and  it  is  the  duty  of  the  federal  court  to  sus- 
tain it. 

Without  going  at  greater  length  into  the  considerations 
which  operate  upon  the  mind  of  the  oouxt,  I  shall  affirm  the 
judgment  of  the  district  oooxt. 
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Broadnax  v.  TheCbntbal  Stock  Yabd  &  Tbahsit  Compj 
(Ctrmtit  Oowrt,  D.  Nmt  Jtrt»p.    September  28, 1880.) 

L  Bb-imubd  Lsttkbb  Pai'eht  No.  fi,925,  dated  June  23,  1874,  for 
prorement  In  apparatus  for  rendering  lard  and  tallow  and  other 
mal  matter,  and  for  crisping  and  drying  the  refuse  thereof,  hM,  ui 
the  circumstances  of  this  case,  not  infringed  by  the  defen^^t  co; 
ration. 

%,  gAHB — IirvitHTiON. — The  gist  of  the  invention  is  the  apparatus,  or  c 
bination  of  parts,  and  not  any  particular  instrumentality  by  whic 
Is  put  into  operation. 
Beymowr  v.  Marih  2  O.  G.  675. 
Whedar  v.  The  GUpjm-  Moutr  Oo.  U.  442. 

8.  BufB—SAKB—RB-usDa—QiJiiK.— A  re-issue  is  not  therefore  void  wl 
fiiBt  claims  the  instrumentality  by  which  the  combination  or  appar 
may  be  used. 

4.  Same — Sahb — Constbuctiok.— An  invention  need  not  In  fact  be  < 

structed,  in  order  to  preserve  a  patent,  when  the  patentee  is  a  clt 

of  the  United  States,  and  the  Invention  is  capable  of  constructioA 

operation  from  the  model  and  specifications  filed  in  the  patent-of 

W/udtr  V.  Tha  Clipper  Mower  Go.,  mpra. 

In  Equity. 

Amos  Broadnax,  for  complainant. . 

Leon  Abbot,  for  defendant. 

NncoN,  D.  J.  The  bill  is  filed  in  this  ease  against  the'defe 
ant  corporation  for  infringing  re-issned  letters  patent,  '. 
5,925,  dated  June  23,  1874,  for  improTement  in  appara 
for  rendering  lard  and  tallow  and  other  animal  matter,  t 
for  crisping  and  drying  the  refuse  thereof.  The  original 
ters  patent,  numbered  81,473,  were  granted  to  the  complf 
ant  September  1,  1868.  The  bill  of  complaint  alleges  t 
the  first  claim  of  the  re-issue  has  been  infringed.  This  ch 
is  for  a  stationary  tank  enclosed  in  a  stationary  heating  oht 
ber,  and  fitted  with  a  horizontal  rotating  stirrer,  by  wh 
the  material  under  treatment  is  thrown  over  and  over  wl 
it  is  being  rendered  or  dried. 

The  principal  defences  insisted  upon  at  the  hearing  'n 
— First,  that  the  re-issued  patent  was  void,  (a)  because 
re  issue  embraced  more  than  the  original  patent;  {b)  beca 
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the  alleged  inrentiioii  was  not  new;  and  (c)  because-itwas  use* 
less  and  inoperative.  Second,  that  ihe  dericeB  nsed  by  the 
defendants  did  not  infringe. 

If  either  defenee  prevail  there  mnst  be  a  decree  for  tiie 
defendants.  What  is  the  complainant's  patent?  It  has 
reference  to  mechanism  or  a  combination  of  ingredients  for 
the  separation  of  grease  or  tallow  from  animal  tissue  or 
fiber.  Two  modes  have  long  been  in  use  for  accomplishing 
this  result — one  by  steam  and  hot  water,  where  the  rough 
faf;  or  ofFal  is  pat  into  a  tank  or  kettle,  and  steam  is  injected 
jn  a  sufficient  quanti^  and  temperature  to  liquify  the  fat; 
and  the  other  by  the  application  of  dry  external  heat  to  the 
vessel  containing  the  tissue  or  fiber,  whereby  the  fat  is  melted 
and  then  drawn  off  in  various  ways.  One'  is  known  as  the 
wet  and  the  other  aa  the  dry  rendering.  Two  of  the  defend- 
ant's expert  witnesses,  Quimby  and  Beilly,  agree  that  the 
former  process  is  so  much  more  efficient  than  the  latter,  in 
separating  the  fat  from  the  animal  fiber,  that  the  residaum 
obtained  requires  a  different  treatment  to  prepare  it  for  use, 
The  elimination  of  the  grease  or  tallow  is  so  much  more  oom« 
plete,  that  it  is  only  necessary  to  evaporate  the  suri^us  water 
to  have  the  re»daal  mass  fit  for  commercial  purposes;  wh«reas, 
by  the  dry  process,  so  much  of  the  fat  still  adheres  to  the  fiber 
that  loss  would  ensue  unless  independent  mechanical  treat* 
ment  is  resorted  to,  by  pressure  or  squeezing,  to  remove  the 
adhering  fat  before  the  scraps  or  cracklings  are  prepared  for 
fertilizers. 

The  complainant  has  sought  to  remedy  the  practical  incon- 
venience and  expense  resulting  from  the  need  of  these  sep- 
arate processes  for  rendering  and  drying,  by  claiming  in  his 
re-issue  suoh  a  combination  of  a  heating  chamber,  tank,  and 
stirrer  that  the  material  is  rendered  and  the  refuse  dried  ij(i 
one  continuous  process  in  the  same  apparatus. 

In  the  original  letters  patent,  the  patentee,  in  stating  the 
history  of  the  art,  describes  both  tnethods  and  suggests  the 
principal  objection  to  each.  The  object  of  his  invention  was 
to  remedy  these  defects  by  furnishing  a  combination  of  instru- 
mentalities, all  of  which  were  old,  but  claimed  to  be  new  in 
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their  combination  and  results.  He  does  not  pretend  thai 
combination  has,  tn  itself,  f^7  oapacity  to  produce  any  ui 
result,  and  nowhere  therein  does  he  indicate  that  it  ma 
used  except  in  connection  with  external  diy  heat.  Bn 
the  re-issue,  he  states  broadly  that  his  invention  extend 
whatever  form  the  apparatus,  in  its  various  forms,  may  t 
or  in  whatever  form  the  heat  may  be  applied,  or  howevei 
furnace  may  be  combined  with  the  apparatus. 

The  counsel  for  the  defendant,  at  the  bearing,  insisted 
this  was  an  enlargement  of  the  scope  of  the  patent; 
more  was  claimed  than  was  suggested  in  the  original; 
that  hence  the  re-issue  was  void,   not  being  for  the  si 
invention. 

I  do  not  think  the  re-issue  is  obnoxious  to  such  a  cha 
In  view  of  the  state  of  the  art,  an  apparatus  for  rendering 
fat  and  drying  the  refuse  of  animal  matter  is  patents 
apart  from  any  connection  with  other  instrumentalitief 
which  it  is  to  be  made  operative  and  efficient.  Becanse 
mode  only  is  indicated  in  the  original,  the  patentee  is 
shut  up  to  the  one  mode  in  the  re-issue,  as  long  as  it  is 
of  the  essence  of  the  invention.  The  law,  indeed,  reqi] 
him  to  disclose  some  mode  by  which  it  can  be  rendered  p 
tically  useful,  but  it  does  not  follow  that  he  is  confine< 
that,  and  may  use  no  other.  The  gist  of  the  invention  it 
apparatus,  or  combination  of  parts,  and  not  any  partic 
instrumentality  by  which  it  is  put  in  operation.  Seymou 
Marsh,  2  0.  G.  675 ;  Wheeler  v.  The  Clipper  Mower  Co. 
442.  It  may  be  proper  also,  in  this  connection,  to  allnd 
another  ground  of  opposition  to  the  complainant's  pat 
urged  by  the  defendant  in  the  argument. 

The  proof  was  that  the  complainant  bad  never  put 
alleged  invention  into  practical  use,  and  it  was  insisted  i 
this  fact  that  the  inventor  coold  not  maintain  a  suit  fo: 
infringement.  But  this  is  not  the  law,  when  the  patent) 
a  citizen  of  the  United  States.  In  Wheeler  v.  The  Cli 
Mower  Co.,  supra.  Judge  Woodruff,  in  considering  this  oi 
tion  to  the  validity  of  a  patent,  says:  "If  the  inventioi 
such  that  when  the  thing  invented  shall  be  oonstru 
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according  to  the  model  and  specifications  filed,  it  vill  operate 
BQCoessfally,  as  a  practical  and  nsefol  thing,  the  inventor 
has  satisfied  the  law,  and  his  patent  is  valid.  He  is  not 
bound  by  law  to  construct  it,  in  order  to  preserve  his  patent." 

In  our  investigation  into  the  design  and  aim  of  the  patent 
we  are  favored  with  the  testimony  of  the  patentee  himself, 
who  is  also  complainant  in  the  case,  and  who  ought  to  be  a 
competent  authority  on  the  question  of  what  the  inventor 
intended  to  embrace.  He  says,  at  foUo  552  of  the  record, 
that  "the  essential  principle  of  my  [his]  invention  consist» 
of  a  tank  enclosed  in  a  hot  chamber,  by  which  the  heat  can 
be  kept  in  the  material  without  danger  of  burning  it,  and  of 
an  instrument  introduced  into  the  tank  by  which  the  material 
can  be  continually  stirred  or  agitated  in  such  manner  as  to 
continually  present  new  particles  of  the  material  under  treat* 
ment  to  the  drying  surface  of  the  tank,  and  to  the  free  heat 
contained  in  the  tank." 

Accepting  this  as  an  accurate  description  of  the  complain* 
ant's  patent,  the  remaining  questions  are :  (1)  does  the  de- 
fendant corporation  infringe  the  combination?  and  (2,)  if 
they  are  infringers,  is  the  combination  of  the  complainant 
new  ?  The  defendants  disclose,  in  their  answer  and  by  their 
testimony,  the  mechanism  which  they  employ  in  rendering  the 
fat  and  drying  the  refuse.  They  allege  that  upright  boilers 
are  used  in  one  portion  of  their  factory,  separate  and  apart 
from  the  place  where  the  scraps  or  residuum  are  dried.  "In 
these  boilers,"  it  is  further  stated,  "the  animal  matter  is 
placed,  and  steam  is  injected  therein  in  the  ordinary  way 
until  the  lard  or  tallow  is  boiled  out.  The  lard  or  tallow  is 
then  drawn  off  from  above  the  water  contained  in  the  boiler 
through  any  ordinary  stop-cock  in  the  side  of  the  boiler.  The 
water  isthen  drawn  off,  and  the  refuse  animal  matter  is  dumped 
into  a  tank  underneath,  from  which  it  is  taken  and  put  into 
an  ordinary  screw-press,  for  the  purpose  of  expelling  the  ex- 
cess of  water.  The  scrap  or  residuum  is  then  taken  to 
another  part  of  the  factory  and  placed  in  an  ordinary  hori- 
zontal steam-jacketed  boiler.  In  this  boiler  there  is  a  hori- 
zontal shaft  with  radial  arms.     The  steam  is  then  let  into  the 
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jacket  of  the  boiler  and  the  shaft  is  tamed.  The  resal 
the  opsration  is  that  the  animal  matter  is  reduced  to  a  i 
dry  powder  of  almoRt  pure  animal  fiber.  The  powder  is 
from  odor,  and  is  used  as  an  article  of  commerce,  and,  by 
son  of  the  great  percentage  of  nitrogen  it  contains,  anc 
reason  of  the  absence  of  oleaginous  matter  from  it,  it  is  fi 
for  immediate  use  in  the  manufacture  of  fertilizers." 

The  witness  Quimby  says,  (fol.  1128)  :  "Exactly  wha 
done  by  the  defendants  is  fully  and  correctly  stated  in  t 
answer  to  this  suit,  which  I  have  read."  He  further  test 
that  the  defendant's  rendering  is  exclusively  by  the  wet 
cess,  in  a  number  of  upright  boilers,  substantially  like 
rendering  tank  described  in  the  patent  re-issued  to  Eben( 
Nilson,  May  7,  1850;  that  when  the  tallow  is  all  rend* 
the  scrap  is  removed  from  the  boilers,  and,  after  the  exi 
of  water  ia  pressed  out  of  it,  is  carried  to  another  part  of 
premises  and  deposited  in  a  number  of  horizontal  ste 
jacketed  stationary  cylinders,  in  which  it  is  dried  by 
action  of  revolving  arms ;  that  the  rendering  and  drying 
thus  two  distinct  operations,  and  are  not  conducted  as  pi 
of  one  process  in  the  same  apparatus,  but  are  separately  ( 
ducted  in  two  different  kinds  of  apparatus,  respectively  s 
ated  in  two  different  parts  of  their  premises.  It  is  in  carrj 
on  this  second  stage  of  the  process,  to-wit,  in  drying  the  so 
after  the  rendering  and  pressure,  that  the  complainant  c 
siders  his  patent  to  be  infringed.  He  regards  the  borizoi 
steam- jacketed  stationary  cylinders,  containing  a  horizoi 
shaft  with  radial  arms,  as  equivalents  for  the  constituent 
the  combination  described  in  the  first  claim  of  his  re-iss 
pi^tent. 

Whether  he  is  correct  in  this  depends  npon  whether  a 
eral  or  narrow  construction  is  given  to  his  claim.  Any  c 
struction  broad  enough  to  constitute,  the  defendants  inf 
gers,  it  seems  to  me,  would  render  his  patent  void,  for  It 
ing  the  essential  qualities  of  usefulness  and  novelty.  A 
a  careful  consideration  of  what  is  fairly  embraced  in  the  ] 
ents  granted  respectively  to  John  C.  AppenzeUer,  on  the  2 
of  January,  1858,  (defendant's  Exhibit  G ;)  and  to  Mattl 
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Hodkinson,  on  the  29tb  of  November,  1859,  (defendant's 
Exhibit  J;)  and  to  Eston,  Jr.,  and  Thiry,  on  the  27th  of 
Febmary,  1866,  (defendant's  Exhibit  M,)— it  is  difficult  to 
hold  that  what  the  defendant  oses  infringes  the  complainant's 
patent,  -without  at  the  same  time  reaohing  the  conclusion 
that  these  several  patents  are  anticipations  of  the  claimant's 
claim.  I  find  in  them  the  stationary  tank,  the  heating  cham- 
ber, and  the  horizontal  rotary  stirrer  in  such  juxtaposition, 
and  bearing  such  relations  to  each  other,  that  it  is  quite  as 
easy  to  say  that  the  complainant's  patent  infringes  them,  as 
to  affirm  that  the  defendants'  infringe  the  complainant's. 
Recognizing  the  fact  that  a  limited  construction  may  be  given 
to  the  patent,  which  will  allow  it  to  stand,  I  will  not  say  that 
it  is  void  for  want  of  novelty;  but  there  must  be  a  decree  ijn 
favor  of  the  defendants,  on  the  ground  that  they  do  not  in- 
fringe. 

Let  a  decree  be  entered  dismissing  the  complainant's  bill, 
with  costs. 
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Nat.  Car-Beakb  Shoe  Co.  v.  L.  S.  &  M.  S.  By.  Co. 

Nat.  Car-Brake  Shoe  Co.  v.  The  I.  C.  R.  Co. 

{Cireua  Court,  Jf.  D.  Minoii.     October  11,  1880.) 

Patest  No.  40,166  —  Second  Culos.  —  LNVBUfasMBNT. —  The  second 
claim  of  patent  No.  40,156,  issued  October  8,  1863,  to  James  Bing, 
for  an  unprovement  in  car-brake  slioes  for  railway  cars,  hdd,  in- 
fringed under  the  circumstances  of  this  case. 

Lnvkntion —  CoNSTRncTioN. — ^"In  construing  an  invention,  effect  must 
be  given  to  the  whole  of  the  description  contained  in  the  specifica- 
tion and  claiiQS. 

Baub— Same.— A  patent  contained  two  claims— 7)&'«t,  for  a  certain 
"lateral .  rocking  motion"  of  the  one  part  of  a  combination  upon  that 
of  the  other ;  tecond,  for  such  combination  with  certain  additional 
elements,  "  the  whole  being  constructed  and  arranged  sulwtantially 
as  specified."  EM,  that  such  second  claim  could  be  infringed  \>j  a 
machine  not  containing  such  "lateral  rocking  motion,"  where  such 
motion  was  not,  in  terms,  referred  to  by  the  said  claim. 

In  Equity. 


lb 


Digitized  by 


Google 


!     i  M      I 


IIIMH 


M 


i 

1 

! 

WW  d 

!^ 

rf* 

•^i 

'21 

mm^ 

^ 

g 


320 


THDBSAIi  BBPOBTIB* 


Banning  d  Banning,  tot  oomplamant. 

George  Payton,  for  defendant. 

Dbumhond,  G.  J.  These  two  cases  depend  mainly  a 
the  oonstraction  whioh  is  to  be  given  to  plaintiff's  paten 
October  6,  1863.  The  counsel  for  the  respective  pai 
differ  as  to  this  construction.  According  to  the  view  of 
plaintiff's  counsel,  the  patent  should  receive  a  liberal 
enlarged  construction,  speaking  of  it  in  one  sense.  Acc( 
ing  to  the  view  of  the  defendant's  counsel,  the  construe 
should  be  more  narrow.  The  original  patentee  was  Ja; 
Bing.  No  controversy  is  made  as  to  the  title  of  the  plaii 
to  the  patent.  The  patent  is  for  an  improved  shoe  for 
brakes,  constructed  in  two  parts,  a  model  of  which  I  hole 
my  hand.  That  part  which  rubs  against  the  periphery  of 
wheel  of  the  ear,  and  produces  the  retarding  motion,  is  oa 
the  sole.  The  other  part  is  called  the  shoe.  Now,  in  c 
sideriog  his  invention,  we  must  give  effect  to  the  whole  of 
description  contained  in  the  specification  and  claims.  ' 
patentee  starts  out  with  declaring  that  his  invention  is — Fi 
the  construction  of  the  two  parts  of  the  shoe,  in  the  pecu 
manner  which  is  described,  so  that  the  part  in  contact  -v 
the  wheel  oan  accommodate  itself  to  the  same.  He  goes 
to  describe  that  the  periphery  of  a  car-wheel  is  bevelled, 
that  the  object  of  his  peculiar  construction  of  the  shoe 
the  sole  is  that  the  part  which  comes  in  contact  with 
periphery  of  the  wheel  may  accommodate  itself  to  the  wh 
He  claims  that  his  invention  consists,  secondly,  in  a  pecu 
combination  of  the  two  parts  of  the  shoe,  the  clevis  by  wl 
the  shoe  is  suspended  to  the  truck,  and  the  bolt  which  seci 
the  clevis  to  the  shoe,  and  the  two  parts  of  the  shoe  to  e 
other.  Then  he  describes  the  shoe  by  giving  in  detail 
manner  in  which  the  parts  are  constructed,  and  their  relati 
to  each  other,  and  to  the  periphery  of  the  wheel ;  and  thei 
describes  the  peculiar  manner  in  which  the  wheels  of  the 
are  constructed  and  beveled.  One  of  the  main  things  ( 
nected  with  the  construction  of  these  two  parts,  is  that 
shoe  has  two  lugs  which  pass  outside  of  a  lug,  a,  of  the  e 
and  a  bolt  fastens  them  together.    There  is  also  a  lug,  d 
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the  sole,  vhioh  fits  into  a  sort  of  mortise  or  opening  in  the 
shoe,  BO  as  to  enable  the  oscillating  or  vibratory  motion, 
Trhich  he  speaks  of,  to  take  place.  After  describing  the  diffi- 
cultieB  which  exist  in  fitting  the  shoe  to  the  periphery  of  the 
wheel,  he  says :  "These  difficulties  are  avoided  by  my  inven- 
tion, inasmuch  as  the  sole,  B,  is  permitted  to  have  a  lateral 
rocking  motion  on  the  shoe,  and  can  at  once  accommodate 
itself  to  the  bevel  of  the  wheel,  or  to  any  variation  caused  in 
that  bevel  by  the  lateral  movement  of  the  axle."  Then  he 
says :  "Another  improvement  in  my  invention  is  the  pecul* 
iarly  simple  arrangement  of  the  clevis  which  supports  the 
shoe ;  the  bolt,  G,  serving  the  purpose  of  connecting  the  clevis 
to  the  shoe,  and  the  latter  to  the  sole." 

It  seems  as  though  the  patentee,  in  thus  describing  his 
invention,  intends  two  things :  in  the  first  place,  to  describe 
the  construction  and  sole  in  such  a  way  that  the  latter  is 
accommodated  to  the  ordinary  bevelled  periphery  of  the  wheel ; 
and,  secondly,  he  intends  to  describe  a  combination  of  these 
various  parts,  consisting  of  the  shoe  and  the  sole,  the  clevis 
by  which  the  shoe  is  suspended  to  the  truck,  and  the  bolt 
which  secures  the  clevis  to  the  shoe,  and  the  two  parts  of  the 
shoe  to  each  other.  This  appears  to  have  been  the  intention 
of  the  patentee,  and  the  claims  seem  to  carry  out  that  inten- 
tion. There  are  two  claims.  The  first  is :  "The  shoe.  A,  and 
sole,  B,  both  being  constructed  and  adapted  to  each  other 
substantially  as  described,  so  that  the  sole  can  hc^e  a  lateral 
rocking  viovement  on  the  shoe,  for  the  purpose  specified." 
There  can  be  no  doubt  what  was  in  the  mind  of  the  patentee 
in  making  the  first  claim.  If  we  take  out  the  bolt,  the  rock- 
ing motion  can  be  seen  in  the  model  by  moving  the  two  (the 
shoe  and  the  sole)  one  upon  the  other.  And  to  accomplish 
that  the  bolt  is  somewhat  loose,  and  one  of  the  lugs  of  the 
sole,  a,  has  to  be  tapered  more  or  less,  as  he  describes  it. 
The  question  is  whether  there  is  necessarily  found  in  the 
second  claim,  as  an  essential  part  of  it,  without  which  it  does 
not  exist  as  a  valid  claim  and  there  can  be  no  infringement, 
this  construction  of  parts  which  produce  the  rocking  motion. 
This  claim  ifi    "The  combination  of  shoe,  A,  sole,  B,  clevis,  D, 
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and  bolt,  G,  tlie  whole  being  conatmoted  and  airanged  sab 
etantially  as  specified."  It  wUl  be  observed,  the  words  ar 
" constructed  and  arranged." 

I  am  inclined  to  think  there  may  be  an  inftingement,  an( 
this  may  be  a  valid  elaim,  independent  of  what  is  set  forth  ii 
the  specifications,  as  he  describes  the  invention,  "firstly,  "an( 
in  the  first  claim,  without  its  possessing  the  rooking  motion 
and,  therefore,  that  the  view  which  the  plaintiff's  coilnse 
take  of  the  construction  of  the  patent  is  correct.  I  hav< 
already  called  attention  to  the  manner  in  which  the  invento: 
divides  his  invention  into  two  parts — Fwit,  so  that  the  sole  oai 
accomodate  itself  to  the  periphery  of  the  whed;  and,  teeondly 
the  peculiar  combination  of  the  two  parts  of  the  shoe,  the  elevii 
hy  which  the  shoe  is  suspended  upon  the  truck,  and  the  bol 
which  secures  the  clevis  to  the  shoe,  and  the  two  parts  to  oacl 
other;  and  also  to  that  part  of  the  specification  in  which  h( 
says  that  the  difficulties  which  have  heretofore  existed  art 
avoided  because  of  the  shoe  having  this  lateral  roekini 
motion.  He  then  says  his  invention  or  device  has  anothe: 
iviprovement,  and  that  consists  in  what  he  describes  "secondly' 
as  his  invention,  in  the  first  part  of  his  specification:  th< 
peculiarly  simple  arrangement  of  the  clevis  which  supporti 
the  shoe ;  the  bolt,  G,  serving  the  purpose  of  connecting  th 
clevis  with  the  shoe,  and  the  latter  to  the  sole.  Whether  o: 
not  the  combination  of  the  second  claim  contains,  as  an  essen 
tial  element,  this  lateral  rocking  motion,  in  order  to  make  i 
a  valid  claim,  and  whether  it  must  be  found  in  an  infringini 
machine,  is  the  question.  If  this  rocking  motion  was  all  tha 
was  in  the  mind  of  the  inventor,  I  think  it  may  be  asked 
with  a  good  deal  of  significance,  what  was  the  necessity  o 
his  dividing  his  inventions  into  two  parts,  as  he  did  in  hi 
specification,  and  also  in  the  claims.  He  may  have  had  ii 
his  mind  that  the  device  which  he  was  describing  was  con 
structed  in  the  way  which  he  has  specified;  but  still  he  claim 
a  combination,  which  he  describes  in  his  second  claim,  and 
think  it  may  be  a  valid  combination,  independent  of  th 
lateral  rocking  motion,  which  he  speaks  of  in  the  first  claim 
and  in  various  parts  of  the  specification.    If  it  is^ot  so,  the 


Digitized  by 


Google 


ITAT.  OAB-BBAEE  SHOE  CO.  V.  L.  S.  A  V.  B.  BT.  00>        323- 

all  that  would  be  necessary  to  prevent  infringement  -would  be 
to  change  slightly  the  iOrm  of  the  lug,  a,  of  the  sole,  or  to 
tighten  the  bolt,  G.  I  do  not  understand  that  in  the  various 
patents  that  have  been  put  in  evidence  there  is  anything 
which  successfully  attacks  the  device  invented  by  the  pat- 
entee, and  which  would  prevent  it  from  taking  effect  as  the 
subject  of  a  valid  patent.  It  is  true,  before  this  invention 
there  were  devices  by  which  the  two  parts  of  the  shoe  were" 
separated,  when  that  which  was  jp,pplied  to  the  periphery  of 
the  wheel  was  worn  out,  or  so  worn  that  it  could  be  no  longer 
successfully  used ;  but,  after  all,  that  is  not  the  invention  of 
the  patentee  in  this  case.     His  invention  is  the  peculiar  con-  (^ 

struction  of  the  shoe  in  these  two  parts,  put  together  and  S* 

separated  in  the  way  described.     And  while  it  may  be  the  O. 

duty  of  the  court  to  limit  the  patentee  strictly  to  the  claims  .  ^' 

which  he  has  set  forth,  still,  it  is  also  the  duty  of  the  court  ,  Qj 

to  give  effect  to  the  invention  of  the  patentee,  provided  the  |3I 

court  can  see  that  he  has  described  and  claimed  it,  and  so  I  —" 

think  the  second  claim  may  be  infringed,  although  there  may  ^ 

not  be  in  an  infringing  machine  the  lateral  rocking  motion  Jj; 

described  in  the  first  claim.  — 

With  this  construction  of  the  patent,  it  seems  to  me  there  '  ^m 

carmot  be  much  doubt  but  that  the  devices  of  the  defendants,  JJ 

in  both  cases,  infringe  the  plaintiff's  patent.  The  variations 
are  not  substantial,  but  are  more  in  form  than  in  substance. 
So  that,  on  the  whole,  I  find  that  the  plaintiff  ia  entitled  to  a 
decree  in  each  case. 


5 


Digitized  by  VsOOQIC^^^^^I 


221 


TBDBBAL  BBPOBTZB. 


Nat.  Gas-Bbaeb  Shob  Go.  v.  D.,  L.  &  K.  B.  Go. 


-,  1880.) 


(0(reui<  CouW,  E.  D.  Michigan.     - 

1.  Patent  No.  40,156,  issued  October  6, 1863,  to  James  Bing,  for  ai 
provement  in  car-bralie  shoes  for  railway  cars,  hM,  not  infri 
under  the  circumstances  of  this  case. 

S.  Bake — Infrikokmsnt — Evidencb. — Where  a  device  was  not  intc 
as  an  evasion  of  a  patent,  but  was  intended  for  an  entirely  diS 
purpose,  and  the  infringement,  if  any,  was  purely  accidental 
evidence  of  such  infringemmt  must  be  so  clear  as  to  admit  ( 
other  reasonable  construction, 

,  for  complainant. 

,  for  defendant. 

Bbowm,  D.  J.  This  is  a  bill  in  equity  for  the  alleged  infri 
xnent  by  the  defendant  of  patent  No.  40,156,  issued  Oct 
6, 1863,  to  James  Bing,  for  an  improvement  in  car- brake  s! 
for  railway  cars.  The  case  was  submitted  upon  the  plead 
and  stipulation  of  the  parties  as  to  the  facts. 

The  validity  of  the  patent  is,  for  the  purposes  of  this  i 
admitted,  but  the  defendant  denies  the  infringement,  and 
is  the  only  issue  in  the  case.  It  seema  that  in  the  const 
tion  of  car- wheels  the  tires  or  peripheries  are  slightly  beve 
outward  from  the  flanges,  in  order  to  secure  a  slight  outv 
pressure  upon  the  rails  and  to  relieve  the  flanges  of  s 
portion  of  the  strain  put  upon  them  in  holding  the  wh 
upon  the  track;  and  that  in  stopping  the  cars  it  is  desin 
that  the  brakes  should  be  bevelled  in  an  opposite  directioi 
correspond  and  fit  closely  to  the  bevel  of  the  wheels,  althc 
this  is  not  always  done. 

Various  patents,  English  and  American,  were  introdt 
by  the  defendant,  to  exhibit  the  state  of  the  art  prior  to 
issue  of  complainant's  patent.  It  appears  from  them 
car  brakes  were  originally  constructed  in  a  single  pi 
attached  to  the  end  of  a  beam  running  across  the  car.  ! 
method  of  construction,  however,  was  open  to  the  object 
that  when  that  portion  of  the  shoe  (technically  called 
sole)  applied  to  the  flanges  was  worn  out,  the  whole  i 
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became  worthless.  To  remedy  this,  a  separate  iron  sole  was 
proTided  and  bolted  to  a  piece  of  wood  known  as  the  shoe, 
and  attached  to  the  end  of  the  beam.  When  the  sole  became 
worn  it  coold  then  be  unbolted,  taken  off,  and  reversed,  or 
discarded,  and  a  new  sole  be  attached  to  the  shoe  without 
iujury  to  the  latter.  One  of  these  devices,  taken  from  the 
Michigan  Central  Bailroad,  was  introduced  as  an  exhibit 
onder  the  name  of  the  "Michigan  Central  Bailroad  Shoe." 

Plaintiff's  invention  was  a  new  departure.  In  stating  the 
nature  of  his  improvement  he  says:  "My  invention  relates 
to  the  construction  of  shoes  or  rubbers  for  oar-wheels,  and 
consists — Firstly,  in  constructing  the  shoe  of  two  parts,  in  the 
peculiar  manner  described  hereafter,  so  that  the  part  in  con- 
taot  with  the  wheel  can  accommodate  itself  to  the  same. 
*  *  *  Even  when  the  usual  shoes  are  properly  fitted  to 
the  bevelled  peripheries  of  the  wheels  the  lateral  movement 
of  the  axles,  as  the  wheels  traverse  curves  of  the  track,  is  such 
that  ordinary  shoes  cannot  fit  accurately  at  all  times.  An- 
other evil  attending  the  use  of  ordinary  shoes  or  rubbers  is 
that  as  the  lateral  movement  of  axles  takes  place  an  undue 
strain  is  imparted  to  the  brake-beam.  These  difficulties  are 
avoided  by  my  invention,  inasmuch  as  the  sole,  £,  is  permitted 
to  have  a  lateral  rocking  motion  on  the  shoe,  and  can  at 
once  accommodate  itself  to  the  bevel  of  the  wheel,  or  to  any 
variation  caused  in  that  bevel  by  the  lateral  movement  of 
the  axle." 

His  improvement,  in  brief,  consists  in  having  the  sole 
loosely  fitted  to  the  shoe,  so  that,  when  pressed  against  the 
periphery  of  the  wheel,  the  sole  accommodates  itself  to  the 
bevel  of  the  wheel,  however  much  or  little  it  may  be.  The 
claims  of  the  patent  are  stated  as  follows :  Fintly,  the  shoe, 
A,  and  the  sole,  B,  both  being  constructed  and  adapted  to  each 
other  substantially  as  described,  so  that  the  sole  can  have  a 
lateral  rooking  movement  on  the  shoe  for  the  purpose  speci- 
fied; secondly,  the  combination  of  the  shoe,  A,  sole,  B,  clevis, 
D,  and  bolt,  G,  the  whole  being  constructed  and  arranged  sub- 
stantially as  specified. 

The  device  of  the  defendant,  undoubtedly,  resembles  this  in 
v.4,no.3 — 16 
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Bome  partiodlars.  It  contains  a  bolt  and  a  clevis,  by  vl 
the  sole  is  'attached  to  the  shoe,  and  is  made  removable  s 
ply  by  -withdrawing  the  bolt,  as  in  plaintiff's  invention.  ] 
quite  obvioas,  however,  that  it  was  not  intended  as  an 
fringement  or  evasion  of  the  plaintiff's  patent,  and  that 
object  of  the  device  was  to  render  the  sole  reversible,  so  t 
when  "worn  npon  one  side  it  could  be  taken  off  the  shoe  i 
turned  upside  down. 

Whether  it  be  an  infringement  of  the  plaintiff's  first  cli 
depends  upon  two  questions :  Ftrtt.  Does  the  sole  have  a 
eral  rocking  movement  on  the  shoe  for  the  purpose  specif 
viz.,  to  accomodate  itself  to  the  bevel  of  the  wheel?  Secc 
If  this  result  is  produced,  is  it  produced  by  means  used  by 
plaintiff,  or  by  a  mechanical  equivalent  thereto  ? 

Whether  the  defendant's  device  has  the  lateral  rod 
movement  must  be  determined  as  a  question  of  fact,  and 
an  actual  inspection  of  the  devices,  one  of  which,  as  weU 
a  model,  is  made  an  exhibit  in  the  case.  The  model  i 
tainly  contains  no  possibility  of  such  a  rocking  movement.  '. 
sole  is  firmly  attached  to  the  shoe — as  firmly  as  if  it  ^ 
bolted  to  it,  as  in  the  Michigan  Central  exhibit.  Plain 
however,  claims  that  this  is  not  a  fair  representation  of 
shoe  used  by  the  defendant.  On  an  examination  of  the  i 
shoe  actually  employed  upon  the  defendant's  cars,  I 
satisfied  that  if  there  be  any  rocking  movement  at 
it  is  dbe  to  a  slightly  imperfect  construction,  or  to  W( 
and  that  in  either  case  it  does  not  sufficiently  answer 
purpose  of  the  plaintiff's  patent.  In  a  case  of  this  ki 
where  it  is  obvious  defendant's  device  was  invented  for 
entirely  different  purpose,  and  was  not  intended  as  an  evaf 
of  the  plaintiff's  patent,  the  infringement,  if  any  exists,  h( 
purely  accidental,  it  seems  to  me  the  evidence  of  aci 
infringement  should  be  so  clear  as  to  admit  of  no  other : 
sonable  construction.  If,  upon  the  other  hand,  I  were  st 
fied  that  an  evasion  was  attempted,  I  should  be  disposer 
resolve  any  doubts  I  might  have  upon  the  question  of 
fringement  or  mechanical  equivalents  as  favorably  as  poB£ 
ior  the  complainant. 
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It  is  true  that  when  defendant's  shoe  is  hung  loosely  by  the 
elevis  it  has  a  looking  movement  like  that  of  the  plaintiff's, 
but  when  pressed  forciby  against  the  wheel  the  sole  accom- 
modates itself  to  the  shoe  and  not  to  the  periphery  of  the 
wheel,  and  consequently  no  rocking  movement  is  produced ;  or, 
if  there  be  sny  at  all,  it  is  so  slight  as  to  have  no  perceptible 
effect.  The  fact  that  the  sole  of  the  defendant's  shoe  is  worn 
principally  upon  one  side,  is  strong  evidence  to  show  that  it 
has  not  accommodated  itself  to  the  bevel  of  the  wheel.  Nor 
am  I  satisfied  that,  conceding  that  defendant's  shoe  has  a 
lateral  rocking  motion,  it  is  produced  by  the  means  employed 
by  the  plaintiff  or  by  a  mechanical  equivalent  thereto.  It  is 
useless  to  set  forth  here  at  length  the  difference  between  the 
two  devices,  as  no  description  we  could  give  would  be  com- 
prehended without  an  actual  inspection  of  the  models.  The 
pirincipal  distinction  between  the  two  is  that  in  the  plaintiff's 
patent  the  sole  is  attached  to  the  shoe  only  at  one  end  by  a 
bolt  passing  through  a  lug  of  the  sole  and  two  corresponding 
lugs  of  the  shoe,  the  clevis  by  which  the  shoe  is  supported 
being  attached  to  this  bolt.  The  other  end  of  the  sole  is  not 
attached  to  the  shoe  at  all,  but  has  a  pyramidal  projection, 
fitting  into  a  corresponding  socket  in  the  sole,  by  which  the. 
latter  is  prevented  from  escaping  entirely,  and  the  lateral 
motion  is  produced.  In  defendant's  device  the  sole  contains 
a  lug  at  either  end  fitting  to  two  corresponding  lugs  in  the 
shoe,  and  is  fastened  at  one  end  by  a  bolt  and  at  the  other  by 
a  clevis.  I  am  not  satisfied  that  one  is  the  mechanical  equiv- 
alent of  the  other. 

As  this  finding  disposes  of  both  of  plaintiff's  claims,  an 
order  will  be  entered  dismissing  the  bill. 
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MaodonaIiD  V.  Shbpabd  and  others. 
[Circuit  Court,  D.  Massachtuettt.    October  15, 1880.) 

1,  Patent  No.  155,534,  dated  September  29,  1874,  ctoimlng,  as  a 

article  of  manufacture,  a  skirt  protector  for  ladies'  dresses,  hav 
luted  or  plaited  border,  bound  with  or  composed  of  enamelled  ( 
or  other  water-proof  material,  sustained. 

2.  Same — iNFRDfQKSoarr — Evtdesce. — The  proof  of  infringement  It 

case  held  sufflclent,  in  the  absence  of  contradictioo. 

In  Equity. 

Complainant,  fro  ««,  and  Benj,  F.  Butler,  for  oomplaiii 
E.  N.  Dickerton  and  J.  S.  Hdmee,  for  defendants.  , 
Lowell,  G.  J.  The  plaintiff's  patent.  No.  155,534,  d 
September  29, 1874,  claims,  as  a  new  article  of  manufaci 
a  skirt  protector  for  ladies'  dresses,  having  a  flated  or  pit 
border,  bound  with  or  composed  of  enamelled  cloth,  or  o 
water-proof  material.  As  originally  granted,  it  was  f< 
skirt  "facing  or  protector,"  but  the  facing  was  disolaimei 
November,  1874.  The  records  of  the  interference  case  ' 
one  Chase,  and  of  the  case  in  this  court  before  my  pr 
cessor,  are  made  part  of  this  record. 

In  the  interference,  (6  Q.  G.  359,)  the  commissioner 
cided  in  favor  of  the  patentee,  and  said,  among  other  thii 
"Macdonald  made  this  invention  in  1861,  and  between 
time  and  1865  she  attached  water-proof  skirt  protector 
four  of  her  own  dresses.  Short  dresses  became  fashion 
in  1865,  and  therefore  nothing  more  was  done  with  this 
vention  until  the  year  1872,  when  long  dresses  were  ai 
the  style,  and  Macdonald  then  commenced  ezperimenj 
preparatory  to  filing  an  application  for  a  patent." 

He  afterwards  says  that  an  attempt  has  been  mad 
argument  to  confound  skirt  facings  with  skirt  proteci 
"These  articles,"  he  rejoins,  "are  entirely  distinct  in  f( 
and  are  used  for  a  different  purpose.  Enamelled  cloth 
been  used  for  the  former,  but  there  is  nothing  in  the  re 
to  show  that  it  has  been  used  for  protectors."  He  then  n 
to  the  patent  of  Lucinda  Humphrey,  and  finds  that  oil-ci 
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which  is  described  by  her,  ooold  not  be  used  for  a  protector 
operating  like  plaintiff's;  and,  as  to  Maokey's  patent,  he 
says  it  is  for  a  facing  which  only  extends  to  the  edge  of  the 
skirt,  and.  that  braid  is  the  protector  to  Mackey's  skirt.  He 
then  considers  the  plea  of  abandonment  and  decides  against  it. 

The  grounds,  then,  upon  which  the  patent  was  granted 
were,  an  invention  earlier  than  Chase's,  namely,  in  1861 ;  that 
it  had  not  been  abandoned ;  and  that  it  was  not  anticipated 
by  a  skirt  "facing"  which  extended  only  to  the  bottom  of  the 
dress  and  was  bound  in  with  it  by  a  piece  of  braid. 

It  is,  ondoubtedly,  true  that  the  discrimination  between  a 
protector  and  a  facing  had  not  been  made  in  common  speech 
at  the  time  of  this  decision.  Facings  are  protectors,  in  a 
broad  sense,  and  they  were  called  so  before  protectors,  in  the 
sense  of  the  patent  and  disclaimer,  had  come  into  use.  The 
commissioner  foimd  that  enamelled  cloth  was  used  for  facings 
of  skirts  before  Miss  Maodonald  made  her  invention.  He 
might  have  added  that  they  were  called  "protectors;"  but 
since  strips  of  water-proof  material  have  been  used  to  bang 
below  the  skirt  and  braid  to  protect  both'  the  name  is  more 
generally  applied,  as  the  office  applied  it,  to  this  latter  article. 

Judge  Shepley's  decision  agrees  entirely  with  that  of  Mr. 
Leggett,  though  whether  he  had  the  latter  opinion  before 
him  I  do  not  know.  In  Macdonald  v.  Blackmar,  9  0.  6.  746, 
he  says :  "I  see  no  reason  to  doubt  that  she  (Miss  Macdon- 
ald) was  the  first  and  original  inventor  of  this  article,  as  dis- 
tinguished from  a  skirt  facing,  which  is  an  entirely  different 
article,  and  from  a  skirt  protector,  which,  being  made  of 
wigan  or  similar  material,  was  substantially  useless  for  the 
purpose  as  compared  with  the  complainant's  invention." 

Judge  Blatchford  has  found,  upon  a  preliminary  hearing 
by  affidavits,  that  the  date  fixed  by  the  oommisioner  for  the 
plaintiff's  invention  was  rightly  fixed.  He  also  agrees  with 
me  that  the  invention  includes  a  plain  as  well  as  a  fiuted  or 
plaited  form  of  water-proof  skirt  protector.  18  0.  G.  193. 
This  is  a  somewhat  nice  question  of  construction,  but  I  still 
think  it  the  better  opinion. 

The  evidence  in  this  case  brings  out  very  clearly  that 
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enamelled  eloth  yras  used  for  protecting  skirts  a  long  time 
and  perhaps  before  1861 ;  bat  it  is  not  proved  to  my  s 
faction  that  it  was  nsed  as  a  protector  in  the  present  se 
I  think  it  was  probably  made  into  facings.  The  evident 
the  -witnesses  who  sold  it  is  not,  and  could  not  well  be, 
distinct  upon  this  point,  as  they  were  none  of  them  wo: 
or  dress-makers.  This  case  does  not  vary  substantially  i 
the  facts  proved  or  taken  for  granted  before  the  commissii 
and  before  the  late  circait  judge,  unless  the  evidence  of 
complainant  herself  in  cross-examination  will  have  that  ef 

The  complainant,  in  her  anxiety  to  prove  that  the  Morr 
"protector,"  which  was  a  strip  of  enamelled  cloth,  sold  foi 
piirpose  of  protecting  skirts,  was  used  as  a  facing,  and  no 
a  protector  in  the  more  recent  sense,  has  sworn  that  ename 
cloth  of  that  sort  would  not  be  useful  as  a  protector,  beci 
it  would  show  its  white  or  non-enamelled  side  below  the  di 
and  because  its  edge  would  fray,  and  that  this  was  the  i 
enamelled  cloth  to  be  had  in  the  market  in  1861  and  ] 
after.  "If  this  be  so,"  say  the  defendants,  in  substa 
"how  can  you  maintain  that  you  invented  this  thing  by 
use  of  such  eloth  in  1861  ?"  I  think  the  answer  to  this  a: 
ment  is  that  the  plaintiff  has  always  insisted  that  her  us 
the  invention  before  1865  was  experimental.  So  strongly 
this  put  by  her  in  the  Blackmar  Case,  that  the  defendi 
argued  that  she  had  experimented  without  success,  and 
abandoned  her  supposed  invention.  Judge  Shepley  founc 
the  commissioners  had  found,  thai  there  was  no  aban< 
ment.  Of  course,  if  the  invention  was  put  into  public  ub 
1861,  the  patent  is  void;  but  this  point  was  not  taken  be 
the  commissioner  or  before  Judge  Shepley.  The  pateni 
account  of  it  is  that  she  took  some  pains  to  correct  the  del 
of  the  old  enamelled  cloth,  but  did  not  fully  reach  a  satisfac 
result  until  she  had  some  cloth  specially  prepared  for 
after  she  had,  as  the  commissioner  says,  resumed  her  e^ 
iments  in  1872. 

It  is  always  ground  for  suspicion  and  scrutiny  that  a 
entee  with  one  breath  carries  back  his  invention,  and 
the  next  declares  it  to  have  been  so  incomplete  that  hit 
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8  only  experiment&l.  Tbia  is  what  the  plaintiff  does,  and 
at  the  office  and  Judge  Shepley  appear  to  decide  that  she 
entitled  to  do.  I  am  not  p;repared  to  dissent  from  this  oon- 
sion. 

Fhe  only  evidence  of  infringement  is  from  the  plaintiff 
:self,  who  produces  a  strip  of  water-proof  cloth  with  a  strip 
India  rubber  sewed  to  its  lower  edge,  which  she  swears  is 
iictly  what  she  has  seen  sold  by  the  defendants,  as  and  for 
rt  protectors.  This  appears  to  me  a  sufficient  proof  of 
ringement  in  the  absence  of  contradiction. 
Decree  for  the  complainant. 


TniUioBB  V.  MooBB,  Owner,  and  another. 

{DisMet  Court,  D.  Maryland.    November  8, 1880.) 

[JBBI,— Pakent— ABDDcnoK  OF  BoN.— A  parent  may  maintain  a  libel 
in  admiralty  for  the  wrongful  abduction  and  carrying  to  Bea  of  a  eon. 

roBT — Mastbb — Shif-Owsbh. — A  ship-owner  Is  liable  for  sach  tort 
o£  the  master,  where  the  master  is  in  command  of  the  vessel  as  the 
agent  of  the  owner. 

Lbduction — Dakaoss.— 'J?«I<!,  under  the  circumstances  of  this  case, 
that  the  owner  of  the  ship  was  not  liable,  but  that  the  master  was 
answerable  in  the  sum  of  |160  to  the  mother  of  the  minor  for  the 
abduction  of  her  sou. 
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[n  Admirality.     Libel  tn  pertonam. 

Applegarth  dt  Hagner,  for  libellant. 

I.  A.  L.  McGlwe,  for  respondents. 

MoBBis,  D.  J.    This  is  a  cause  of  damage  brought  by  the 

sUant  against  the  owner  and  master  of  the   schooner 

omas  W.  Moore,  for  damages  for  the  abduction  and  ill> 

atment  of  her  son,  Henry  Johnson,  a  youth  of  about  16 

irs  of  age. 

Ihe  libel  alleges  that  libellant  is  the  only  surriving  parent 

her  said  son,  and  entitled  to  his  services  and  wages,,  and 

have  care. and  custody  of  him;  that  about  September  26^ 
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1879,  her  son  -was  shipped  on  board  said  scdiooner,  (then  em- 
ployed in  dredging  for  oysters  in  the  Chesapeake  bay,)  with- 
out her  knowledge  or  consent,  and  detained  in  said  employ- 
ment until  the  eighth  of  March  following;  that  her  son  was, 
during  that  time,  exposed  to  the  rigor  of  a  severe  winter,  en- 
dured great  hardships,  was  frequently  beaten  and  cmelly 
treated  by  said  master,  and  allowed  to  suffer  for  want  <A 
proper  food  and  medicines,  and  that  when  discharged  he  was 
badly  frost-bitten  and  sick,  and  is  still  disabled  from  work; 
that,  in  consequence,  libellant  was  put  to  expense  for  his  core 
and  medical  treatment,  and  is  still  deprived  of  his  earnings, 
and  is  advised  that  he  will  never  completely  recover  his  abil- 
ity to  labor. 

The  libellant  is  a  colored  woman,  living  in  Washington,  and 
the  proof  shows  that  her  son,  when  shipped  on  respondent's 
vessel,  was  about  16  years  of  age,  and  was  living  with  his 
mother,  and  gave  to  her  whatever  he  earned  at  any  work  he 
could  get  to  do.  It  appears  that  he,  together  with  Bevenl 
other  colored  boys,  were  induced  by  a  colored  man  in  Wash- 
ington to  leave  their  homes  and  come  with  him  to  Baltimore, 
and  were  there  taken  by  him  to  the  office  of  a  man  who  pro- 
cures seamen  for  oyster  vessels,  where,  the  respondent  Lewis 
being  present,  they  signed  shipping  articles  to  serve  Lewis 
during  the  oyster  season  at  seven  dollars  per  month  on  any 
vessel  he  should  designate.  They  received  seven  dollars 
apiece  advance,  which  was  taken  by  the  man  who  shipped 
them,  and  then  they  went  at  once  aboard  the  schooner  Thomas 
W.  Moore  and  proceeded  down  the  bay  on  her,  the  respond- 
ent Lewis  being  master  in  command.  Lewis  employed  the 
schooner  in  connection  with  two  other  o^ter  vessels  on  the 
Chesapeake,  each  taking  its  turn  to  bring  the  whole  catch  of 
oysters  to  Baltimore,  and  the  other  two  remaining  to  continue 
dredging.  Johnson,  the  libellant's  son,  was  transferred  from 
one  of  these  three  boats  to  another  during  the  whole  oyster 
season,  and  did  not  get  back  to  Baltimore  for  some  five 
months  after  he  was  shipped.  He  then  at  once  returned  to 
his  mother  in  Washington.  She  had  known  nothing  of  his 
intention  to  leave  his  home,  and,  havjog  been  unable  to  leani 
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anything  abont  him,  bad  saffered  great  anxietv,  and  had 
given  him  up  for  dead.  His  feet  and  hands  -were  badlj  frost- 
bitten, and  he  had  a  severe  cold.  His  mother  vas  obliged 
to  narse  him  and  have  a  physician  attend  him  for  about  two 
months,  and  at  the  time  of  the  hearing  (September,  1880,)  he 
had  not  entirely  recovered  his  strength,  and  was  some-what 
crippled  in  his  feet. 

That  a  i>arent  may  maintain  a  libel  in  admiralty  for  the 
wrongful  abduction  of  his  son  and  carrying  him  to  sea  is  well 
settled;  and  also  that  for  such. a  tort  committed  by  the  master 
the  ship-owner  would  be  liable  as  well  as  the  master,  if  the 
master  was  in  command  of  the. vessel  as  his  agent;  but  where 
the  master  is  owner  pro  hoc  vice,  and  not  commanding  the 
vessel  as  agent  for  the  owners,  they  are  not  in  such  oases  held 
personally  liable  for  his  torts. 

I  find  that  in  this  case  the  master  had  the  possession,  con- 
trol, and  management  of  the  vessel,  and  was  to  man  and  victual 
her.  He  paid,  as  hire  to  the  owner,  a  proportion  of  her  gross 
earnings,  but  the  owner  had  no  control  over  her  employment. 
80  they  both  testify,  and  that  the  owner's  share  of  the  ves- 
sel's earnings  were  usually  deposited  for  him  by  the  master 
with  a  merchant  in  Baltimore,  and  that  for  months  at  a  time 
he  knew  nothing  of  the  vessel's  whereabouts,  and  that  he  Imew 
nothing  of  the  stripping  of  this  boy.  I  think,  therefore,  that, 
as  against  the  owner,  the  libel  must  be  dismissed. 

I  come,  then,  to  oonsiddt  the  merits  of  the  case  against 
Captain  Lewis,  the  master.  Looking  at  all  the  testimony  in 
the  light  most  favorable  to  him,  and  giving  him  the  benefit 
wherever  there  is  any  conflict  of  testimony,  there  is  no  doubt 
in  my  mind  that  he  is  shown  to  have  knowingly  committed  a 
wrong  against  the  libellant,  for  which  he  must  respond  in 
damages. 

The  boy,  Johnson,  claims  that  he  stated  in  Captain  Lewis' 
presence,  in  the  shipping  office,  that  he  was  under  21  years 
of  age.  Captain  Lewis  'denies  this,  and  swears  that  the  first 
he  knew  of  it  was  when  Johnson  told  him  he  was  under  age 
after  he  had  been  two  days  on  board,  and  that  Johnson  then 
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said  that  the  men  who  shipped  him  persuaded  him  to  sa] 
was  21,  and  told  him  he  would  get  more  wages  if  he  wc 
say  BO. 

I  think  that  in  this  Captain  Le'fris  has  told  the  truth,  ai 
am  not  all  disposed  to  think  he  would  hare  taken  the  bo 
he  had  said,  in  the  shipping  office,  that  he  was  only 
but,  conceding  this  to  be  so,  and  also  that  there  was  notb 
in  the  boy's  appearance  that  should  have  suggested  inqu 
by  his  own  admission  he  had  notice  of  this  boy's  age 
days  aft^r  they  sailed.  Johnson  says  that  at  that  time 
told  the  captain  how  he  had  run  away  from  home,  and  t 
hewanted  to  write  to  his  mother  and  to  return  to  her.  The  c 
tain  could  not  have  at  once  returned  him ;  but  the  testim< 
shows  that  at  least  every  two  weeks  one  of  these  three  vess 
which  were  oystering  together,  came  up  to  Baltimore. 

The  captain  not  only  did  not  return  him,  but  kept  him 
five  months,  requiring  him  to  work,  first  on  one  boat  and  tl 
on  another,  at  labor  of  the  hardest  kind,  subject  to  gi 
exposure,  during  all  the  winter  months.  He  paid  no  attent 
to  the  request  of  the  boy  to  be  allowed  to  return  home, 
made  no  inquiry  to  see  if  his  statements  were  true,  and 
allowed  the  mother  to  remain  in  ignorance  with  regard  to 
son,  and  a  prey  to  prolonged  anxiety. 

Continuous  service  on  an  oyster  vessel  in  4he  Chesapea 
during  the  winter  months,  involves  labor  and  exposure  wb 
hardy  adults  are  none  too  able  to  endure,  and  no  conti 
requiring  it  should  be  made  except  with  those  who  fi 
comprehend  what  they  are  undertaking.  To  keep  sucl 
youth  as  Johnson,  unused  to  exposure  and  hard  labor,  for : 
months  in  such  service,  was  to  risk  his  health  and  his  abi 
during  the  rest  of  his  life  to  earn  his  living  by  labor.  I  thi 
out  of  consideration  all  Johnson's  allegations  of  const 
beatings  and  of  insufficient  food.  His  testimony  in  tl 
matters"  is  not  supported  by  any  other  witness  and  is  com 
dieted  by  several.  He  had  never  before  been  on  a  vessel,  i 
I  have  no  doubt  that  his  natural  slowness  and  want 
familiarity  with  the  duties  expected  of  him  brought  upon  1 
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some  rough  treatment,  which  he  has  exaggerated,  and  in  this 
action,  except  for  wrongs  the  consequence  of  which  have 
resulted  in  pecuniary  loss  to  the  mother,  no  recovery  can  be 
bad.  The  testimony  of  the  libellant  and  the  physician  who 
treated  Johnson  establish  that  he  returned  home  badly  crip- 
pled with  frost-bitten  feet  and  hands,  and  suffering  the  effect^ 
of  a  very  severe  cold,  all  the  result  of  exposure,  and  that  he 
required  careful  nursing  and  treatment  for  two  months,  and 
six  months  afterwards,  at  the  time  of  the  hearing,  was  not 
entirely  well.  It  also  appears  that  of  the  seven  dollars  a 
month  be  was  to  receive  the  seven  dollars  advance  went  to 
the  men  who  procured  him  for  shipment,  and  nearly  all  the 
b&lance  was  retained  by  the  master  to  pay  for  the  necessary 
clothing  supplied  to  him  during  the  winter,  so  that  when  he 
was  discharged  there  was  coming  to  him  in  money  only  $3.75. 
He  brought  none  home  with  him. 

The  pecuniary  loss  to  the  mother  has  been  the  expense  and 
labor  she  has  been  put  to  in  curing  her  son  of  the  sickness 
brought  on  by  his  exposure,  and  the  loss  of  bis  earnings  and 
services  consequent  upon  Ms  abduction  and  subseqaent  disa*' 
bilities. 

As  all  the  parties  concerned  are  in  very  bumble  circum- 
stances, it  is  not  my  purpose  to  award  any  large  sum  as 
damages.  A  large  sum  would  more  than  compensate  the 
mother  for  actual  pecuniary  loss,  and  would  probably  be  rain- 
ous  to  the  respondent.  Under  all  the  oiroomBtanoes  I  think 
$150  the  proper  sum  to  be  allowed. 
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MssoHAKTs'  Stbau-Ship  Co.  or  Chaslbstoh,  Soxtie  Cai 
UNA,  V.  The  Schoomeb  S.  C.  Tbton. 


(Dittriot  Court,  D.  Maryland, 


-,  U80.) 


L  C01.1.1B10H  —  SoHooiTBB   Aim  Bteakeb  —  KriDKNGa  Covruorat 
SoHooKXB  Held  at  Faui/t. 

In  Admiralty. 

John  H.  Tkomaa,  for  libellants. 

Brown  dk  Smith,  for  respondents. 

M0BRI8,  D.  J.  The  ease  for  the  steamer,  aa  stated  in  \ 
libel,  is  that  she  left  the  port  of  Baltimore  on  the  afternoon 
the  eighth  November,  1879,  with  eight  passengers  and  a  f 
cargo  of  merchandise,  on  one  of  her  regular  voyages  from  B 
timore  to  Charleston,  Soath  CaroUna;  that  about  9:45  p. 
the  night  being  starlight,  with  a  slight  haze  on  the  Water,  i 
wind  a  seven-knot  breeze  from  the  southward,  the  stean 
going  on  her  course  S.  by  E.  one>half  E.  down  the  Chei 
peake  baiy,  at  nine  miles  an  hour,  having  all  her  regu 
tion  lights  burning,  and  her  second  mate,  with  an  ezperiem 
seaman,  in  the  pilot-house,  and  two  lookouts  in  the  be 
when,  about  eight  miles  above  Cove  Point,  one  of  the  lookoi 
reported  a  red  light  one  and  one-half  points  over  the  stea 
ex'Bport  bow;  that  the  second  mate  and  the  man  at  the  wh 
satisfied  themselves  that  the  light  was  on  a  sail  vessel  ab* 
one  and  one-half  miles  off,  coming  up  the  bay  with  a  f 
wind,  and  ported  the  helm  of  the  steamer  so  that  she  fell 
about  one  point  and  a  half ;  that  when  the  said  vessels  w 
within  800  or  400  yards  from  each  other,  and  were  sufficieu 
apart  not  to  justify  any  apprehension  of  danger,  the  schoo] 
being  still  on  the  steamer's  port  bow,  and  showing  only  her 
light,  the  schooner  suddenly,  and  without  cause,  starboarc 
her  helm  and  showed  both  her  lights;  that  the  steam( 
helm  was  then  put  hard  a-port,  and  her  engines  stopped,  ] 
said  vessels  were  so  near  together  that  the  schooner  stn 
the  steamer  amidship  on  her  port  side,  cutting  her  to 
water's  edge,  and  doing  her  such  damage  that  she  sank 
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abont  10  minates  in  water  Bome  six  fathoms  deep;'  thiat  the 
passengers,  ofiQcers,  and  crew  6i  the  steamer  escaped  in  the 
small  boats,  and  got  aboard  of  the  schooner,  and  were  brought 
to  Baltimore. 

The  answer  of  the  claimants  of  the  schooner  S.  C.  Tryon 
alleges  that  the  schooner  was  coming  up  the  bay  on  the 
starboard  tack,  making  six  knots  an  hour,  with  the  wind  from 
southward  and  eastward,  her  course  being  N.  by  W.  one-half 
W.,  her  master  in  charge  of  the  deck,  a  lookout  in  the  bow,  and  a 
man  at  the  wheel;  that  the  lookout  reported  the  steamer's 
mast  head  light  about  five  miles  off,  and  from  a  half  a  point 
to  a  point  on  the  schooner's  starboard  bow ;  that  a  few  min- 
utes after  this  light  was  reported  the  red  light  of  a  sailing  ves- 
sel was  discovered  directly  astern  of  the  schooner,  and  150 
yards  distant,  gaining  rapidly  on  the  schooner,  so  that  a 
collision  seemed  imminent,  unless  the  schooner  fell  off  and 
gave  the  sailing  vessel  room  to  pass ;  that  the  schooner  did 
fall  off  for  a  few  seconds,  going  about  40  feet  from  the  line 
of  her  original  course,  and  then  resumed  her  course  of  N.  by 
W.  one-half  W.;  that  the  steamer,  which  afterwards  turned 
out  to  be  the  Falcon,  continued  to  bear  one  point  on  the 
schooner's  starboard  bow,  and  was  about  three  miles  distant 
when  the  schooner  resumed  her  course;  that  about  five  min- 
utes later,  the  steamer's  red  and  green  lights  being  then  visible, 
the  master  of  the  schooner  exhibited  to  the  steamer  a  lighted 
torch ;  that  the  steamer  kept  her  course,  continuing  to  bear 
one  point  on  the  schooner's  starboard  bow,  until  she  got  very 
near  to  the  schooner,  when  all  at  once  the  steamer  ported 
her  helm  and  started  across  the  course  of  the  schooner;  that 
as  soon  as  the  steamer  made  this  attempt  a  collision  became 
inevitable,  and  for  the  purpose  of  easing  the  blow,  and  pre- 
venting the  steamer  from  running  over  the  schooner,  the 
helm  of  tiie  schooner  was  put  "hard  down,"  causing  the 
schooner  to  go  to  starboard,  and  the  order  had  hardly  been  exe- 
cuted when  the  vessels  came  together,  the  port  bow  of  the 
schooner  striking  the  steamer's  port  side,  at  an  angle  of  about 
60  degrees,  between  the  stern  of  the  steamer  and  the  stem  of 
the  schoon». 
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It  isobvionB  that  the  statements  eontained  in  the  libel  anc 
in  the  answer  are  in  direct  oonfiiet  and  are  utterly  irrecon 
cilable.  The  steamer's  case  is  that  the  schooner  was  ap 
preaching  her  on  the  port  bow,  exhibiting  her  red  light.  Th« 
schooner  alleges  that  she  was  approaching  the  steamer  oi 
the  starboard  bow,  exhibiting  her  green  light.  The  steamei 
claims  to  have  been  going  to  starboard  to  get  farther  awaj 
from  the  schooner's  red  Ught.  The  schooner  claims  that  sh< 
was  already  on  the  starboard  side  of  the  steamer,  and  that  th( 
steamer,  by  going  to  starboard,  went  across  her  bows  and 
brought  about  the  collision.  There  was  no  excuse  for  anj 
mistake,  as  the  night  was  starlight,  and  clear  enough  to  sec 
lights  at  the  distance  of  five  miles,  and  these  two  vessels  had 
been  approaching  nearly  head  on,  and  profess  to  have  been 
observing  each  other's  lights  for  at  least  a  quarter  of  an  hour. 

After  examining  most  patiently  the  testimony  of  all  the 
witnesses  on  board  the  colliding  vessels,  I  have  not  found  in 
the  statements  of  those  who  testify  for  either  side  anything 
in  itself  indicative  of  an  intention  not  to  tell  the  truth.  The 
navigation  of  both  vessels  would  seem  to  have  been  in  the 
hands  of  experienced  and  faithful  men,  and  it  has  been  witl 
great  reluctance  that  I  have  found  that  a  decision  of  tbii 
controversy  must  discredit  witnesses  on  one  side  or  the  other 

There  were  on  the  steamer,  during  the  whole  time  the  ves 
sels  were  approaching  each  other,  at  least  one  lookout  or 
duty  in  the  bow,  and  part  of  the  time  two.  In  the  pilot-house 
there  was  the  second  mate,  who  had  nothing  to  do  but  t( 
watch  the  navigation  of  the  ship,  and  a  wheelsman,  whose 
sole  duty  it  was  to  attend  to  the  steering.  So  that  there  were 
at  least  three  men  on  the  steamer  attending  to  duties  not  a 
at  all  difficult  for  men  of  their  experience  to  perform,  an< 
who  could  hardly,  without  the  grossest  obtuseness,  have  al 
escaped  seeing  the  lights  of  the  schooner.  That  the  red  ligh 
of  some  vessel  on  the  steamer's  port  bow  was  reported  severe 
minutes  before  the  collision  is  confirmed,  if  Captain  Eirby'i 
testimony  is  to  be  believed.  He  was  sitting  in  his  room  ad 
joining  the  pilot-house,  smoking.  He  heard  the  mate  answe 
"Aye,  aye,  I  see  it;"  heard  him  give  the  order  "Port  a  little.' 
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He  heard  the  wheel  more,  and  then  the  order  "Steady;"  and. 
some  minutes  later  he  heard  the  mate  say,  "Confound  that 
fellow,  he  has  altered  his  course,"  and  give  the  order  "Hard 
a-port."  Hearing  that,  he  says  he  jumped  up  and  went  into 
the  pilot-house,  and  saw-  the  schooner  very  near  and  beading 
for  the  steamer  at  an  angle  of  about  45  degrees  on  her  port 
bow. 

Then,  if  we  look  at  the  schooner,  we  find  that  there  were 
on  the  deck  of  the  schooner  the  master,  the  lookout,  and  the 
wheelsman,  all  of  them  (judging  from  the  testimony)  experi- 
enced mariners,  and  all  of  them  attending  to  their  respective 
duties.  Their  testimony  supports,  in  every  particular,  the 
allegations  of  the  answer,  and  is,  so  far  as  I  can  see,  con- 
sistent with  itself  and  to  all  appearance  worthy  of  credit. 
They  asseverate  that  the  steamer  was  never  on  their  port 
side,  bat,  from  the  time  she  was  first  seen  by  them  until  just 
prior  to  the  collision,  continued  steadily  about  a  point  on  the  3' 

schooner's  starboard  bow,  showing  all  the  time  both  her  3' 

lights.     It  did,  upon  first  impression,  seem  to  me  impossible  *" 

that  to  the  schooner,  which  was  moving  six  miles  an  hour,  a  Z'- 

steamer,  which  was  moving  nine  miles  an  hour,  could  continue  ^'. 

for  15  or  20  minutes  to  show  both  her  lights  a  point  over  the  ""' 

schooner's  port  bow;  but,  without  better  information,  how-  5 

ever,  than  I  now  have  of  such  matters,  I  am  not  prepared  to  !? 

find  that  the  fact  that  the  steamer  was  porting  her  helm  and 
all  the  time  altering  her  course  more  or  less  to  starboard,  :^ 

might  not  have  produced  that  result. 

There  are,  however,  some  few  facts  developed  by  the  testi- 
mony of  persons  not  on  either  of  the  colliding  vessels,  which, 
after  careful  consideration,  have  brought  me  to  a  decision  of 
the  questions  I  am  required  to  pass  upon. 

The  answer  alleged,  and  the  master  of  the  schooner  and 
her  crew  more  circumstantially  stated,  that  there  was  from 
the  first  sighting  of  the  steamer  another  sailing  vessel  about 
150  yards  astern,  off  the  schooner's  starboard  quarter;  and 
one  theory  of  the  claimants  is  that  it  was  the  light  of  this 
vessel  that  those  on  the  steamer  were  observing;  that,  by 
reason  of  their  negligent  lookout,  those  on  the  steamer  neyev 
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saw  either  of  the  lights  of  the  sehooner,  nor  the  torch  whic 
she  exhibited,  and  that  it  was  not  nntil  in  the  effort  to  avo: 
this  other  sailing  vessel,  which  was  to  the  eastward  of  tl 
schooner  Tryon,  and  whose  red  light  the  steamer  did  see,  thi 
the  steamer  brought  her  head  so  much  over  to  the  westwai 
that  she  crossed  the  schooner's  bow  and  then  for  the  fin 
time  saw  her  lights,  and  supposed  that  the  other  vessel  ha 
changed  her  course  and  that  the  lights  were  on  her.  Th: 
theory  was  not  withont  some  support  from  the  facts  an 
probabilities  of  the  case,  and  tended  to  reconcile  many  of  tt 
conflicts  in  the  testimony  of  the  opposing  witnesses. 

After,  however,  much  of  the  testimony  on  both  sides  ha 
been  taken,  that  other  sailing  vessel  was  discovered,  and  si: 
turned  ont  to  be  an  oyster  pongy,  called  the  Patterson 
Bash.  And  the  testimony  of  her  master  and  mate  was  the 
offered  by  the  libellants.  Their  testimony  is  that  of  persor 
who  actually  saw  the  collision,  and  who  had  a  fair  opportunit 
of  observing  much  that  led  to  it ;  persons,  too,  who  have  n 
interest  in  this  controversy,  and  who  are  strangers  to  the  pai 
ties  interested  in  it.  It  is  testimony,  therefore,  I  thin] 
which  in  a  case  of  such  conflict  is  entitled  to  weight,  so  fs 
as  it  is  intelligently  given,  and  so  far  tends  to  prove  fad 
which  may  have  been  within  the  knowledge  of  the  witnessei 

The  master  of  the  Patterson  &  Bash  states  that  he  ws 
coming  up  the  bay  to  Baltimore  with  a  load  of  oysters,  an 
that,  as  his  was  a  small  boat,  he  got  nearly  astern  of  th 
schooner  Tryon,  and  kept  her  all  the  time  about  a  half  a  poii 
to  the  westward  on  his  port  bow,  as  a  guide  to  steer  his  hot 
by,  and  as  a  protection  to  him  from  approaching  steamen 
that  he  saw  the  steamer's  lighta—Jirst,  her  mast-head  ligh 
and  afterwards  her  side  lights  also,  and  that  the  steamc 
bore  as  did  the  sehooner,  about  half  a  point  on  his  po] 
bow ;  that  at  the  distance  of  about  a  mile  the  steamer  shut  i 
her  green  light  and  showed  only  her  red  light,  indicating  tht 
she  had  gone  to  westward ;  that  he  maintained  his  positio 
with  regard  to  the  schooner,  keeping  her  about  200  yarc 
distant  and  about  half  a  point  over  his  port  bow,  antil  tb 
ftohooner  gcit  to  be  some  200  or  300  yards  from  the  steame: 
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in  both  he  and  the  mate  testify  that  they  observed  the 
>oner  go  off  to  the  westward,  and  he  then  said  to  the  mate 
•6  wonld  be  a  collision.  He  says  he  was  near  enough  to 
r  the  order  given  on  the  schooner,  "Hard  down !  Hard 
n  I"  repeated  twice,  and  immediately  afterwards  he  heard 
crash  of  the  collision. 

oth  master  and  mate  testify  that  for  some  time  prior  to 
collision  they  had  seen  only  the  red  light  of  the  steamer, 

such  was  their  nearness  to  the  schooner  that  they  under- 
>  to  say  that  the  schooner  could  not  postibly  have  teen  the 
mer's  green  light.     They  testify  that  for  a  little  while  be- 

the  collision  the  schooner  bore  off  to  the  westward,  and 
;  withont  that  change  in  her  course  she  would  have  gone  . 

or  three  hundred  yards  clear  to  the  eastward  of  the 
mer.  Some  of  this  testimony  consists  of  mere  deductions 
inferences  of  the  witnesses,  and  is  to  be  received  with  great 
don ;  but  in  part  it  is  a  statement  of  facts  which  must  be 
spted  as  true,  and  the  inferences  are  mostly  such  as,  I 
k,  necessarily  result  from  the  facts. 
;  must  be  accepted  as  a  fact  that  the  master  and  mate  of 
Patterson  St  Bash  first  saw  both  of  the  lights  of  the 
mer,  and  then  to  them  her  green  light  disappeared  and 
r  saw  only  her  red  light,  and  continued  to  see  only  the  red 
t  up  to  the  time  of  the  collision.  This  agrees  exactly 
»  the  changes  in  the  steamer's  course  testified  to  by  those 

oard  of  her. 

:ext,  it  must  be  admitted  that  the  Patterson  &  Bash  was 
3  to  the  schooner;  the  master  of  the  schooner  says  about 
yards  off,  and  the  master  and  mate  of  the  Patterson  & 
b.  say  never  over  a  quarter  of  a  mile  off.  From  the  testi- 
ly  of  the  master  and  mate  of  the  Patterson  &  Bash  it 
ears  that  they  kept  the  schooner  nearly  in  a  line  between 
r  boat  and  the  steamer,  so  that  I  am  brought  to  the  con- 
ion  that  the  lights  of  the  steamer  must  have  appeared  to 
le  on  the  schooner  almost  identically  as  they  did  to  those 
he  Patterson  &  Bash.  The  proximity  of  the  Patterson  & 
h  to  the  schooner  at  the  time  of  the  collision  is  confirmed 
.4,no.8— 16 
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by  the  faet  that,  with  the  wind  blowing  strongly  and  directly 
away  from  them,  those  on  the  Patterson  &  Bash  heard  the 
order  given  by  the  master  on  the  schooner. 

It  is  to  be  noticed,  too,  that  the  judgment  of  the  master  of 
the  Patterson  &  Bash,  as  to  the  effect  of  the  alleged  change  of 
coarse  of  the  schooner  in  causing  the  collision,  is  not  a  judg- 
ment made  up  after  the  event,  but,  unless  he  swears  falselj, 
was  what  he  at  the  moment  expressed  to  the  mate  as  soon  as 
he  observed  the  change  of  course,  and  before  he  heard  the 
crash  of  the  collision,  and  when  he  oould  hardly  have  been 
mistaken  as  to  the  relative  positions  of  the  vessels. 

The  production  of  the  testimony  from  on  board  the  Patterson 
&  Bash  gives  rise  to  another  significant  consideration.  Those 
on  board  of  her  had  been  sailing  near  to  the  schooner  for  an 
hour  or 'more,  keeping  nearly  under  her  stern  and  using  her 
as  a  guide  to  st«ady  their  course  by,  yet  they  say  nothing  of  the 
torch-light,  which,  it  is  said,  was  exhibited  on  the  schooner. 
It  is  hardly  possible  that  if  it  was  exhibited  they  should  not 
have  'seen  it.  A  torch  is  not  like  a  fixed  light,  which  must  be 
looked  for  to  be  discovered,  but  it  is  a  blaze  which  illumines 
the  deck  and  sails  of  the  vessel  exhibiting  it,  and  makes  a 
glare  that  it  hardly  seems  possible  that  any  one  within  a  mile 
or  two  could  fail  to  take  notice  of,  and  which  certainly  vould 
have  been  seen  by  persons  on  a  vessel  a  little  astern  and 
not  over  a  quarter  of  a  mile  distant.  Evidence  was  intro- 
duced  by  the  claimants  for  the  purpose  of  showing  that  the 
wheelsman  of  the  steamer  was  not  a  temperate  man,  and 
that  he  had  been  drinking  when  he  went  on  duty  at  8  o'clock. 

This  testimony  was  not  very  convincing,  and  the  fact  has 
been  strenuously  denied,  and  the  charge  receives  no  corrob- 
oration from  the  actions  of  the  wheelsman  as  the  other  testi- 
mony discloses  them.  He  had  been  an  hour  and  thiee-qnar- 
t«rs  on  duty  at  the  time  of  the  collision,  under  the  immediate 
supervision  of  the  captain  and  second  mate,  (the  captain  hav- 
ing been  in  the  pilot-house  until  gome  10  minutes  before  the 
collision,)  and,  if  the  wheelsman  had  failed  to  nndersland  and 
execute  the  orders  given  him,  or  to  have  kept  the  steamer 
steady  on  her  course,  it  would  have  been  quickly  detected,  and 
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it  is  not  to  be  believed  that  they  would  have  penuitted  him  to 
remain  on  duty  if  snob  had  been  his  condition. 

The  whole  theory  of  the  respondents'  ease  is,  not  that  the 
steamer  failed  to  execute  through  bad  steering  some  maneuver 
which  her  officers  attempted  to  make,  but  that  she  failed  to 
see  the  lights  of  the  schooner  at  all  uAtil  in  the  act  of  crossing 
her  bows.  This  would  have  been  a  fault  with,  which  the 
wheelsman  would  have  had  nothing  to  do. 

Evidence  was  also  introduced  for  the  purpose  of  discredit- 
ing one  of  the  steamer's  lookouts  by  showing  that  be  was  in 
the  forecastle  at  the  time  he  stated  he  was  on  duty  and 
observed  the  change  in  the  schooner's  oovirse;  but  this  is 
the  one  of  the  lookouts  who,  it  was  admitted,  was  liable  to  be 
called  off  for  other  duties,  and  was  not  the  one  on  whom 
rested  the  responsibility  of  uninterrupted  attention,  and,  in 
the  consideration  of  the  case,  I  have  excluded  his  evidence. 
Even  if  it  be  true  that  lie  attempted  to  swear  to  facts  which 
he  did  not  observe,  I  do  not  think  it  has  been  shown  that  the 
other  witnesses  for  the  steamer  were  aware  of  it.  It  was 
argued  that  the  steamer's  lookout  was  insufficient  because 
they  never  saw  or  reported  the  lights  of  the  Patterson  & 
Bash.  Thiai,  I  think,  is  fully  accounted  for  by  the  fact  that 
the  Patterson  &  Bash  being  in  a  line  with  the  schooner  and 
astern  of  her,  her  lights  would  have  been  hid  by  the  schooner's 
sails,  which  were  all  boomed  out.  All  the  steamer's  witnesses 
Bpeak  of  a  vessel  which  passed  to  the  eastward  just  after  the 
collision,  when  they  were  in  the  small  boats,  and  which  they 
tried  to  hail,  and  it  seems  probable  this  was  the  Patterson  & 
Bash. 

Although  this  case  is  one  of  great  conflict  of  testimony, 
and  in  which  I  have  had  unusual  difficulty,  the  conclusion  to 
which  I  have  finally  arrived  is  that  the  preponderance  of 
evidence  and  probability  is  in  favor  of  the  libellants,  and  that 
the  decree  mast  be  in  their  favor. 


Digitized  by 


Google 


^W 


ii 


hi,', 

m 


244 


rBDBBAL  BBPOBTEB 


Qbeenuak  and  others  v.  Thb  Stkah-Boat  Nabbaqas 


(District  Court,  8.  D.  Nm  York. 


-,  1880.) 


1.  OoijLmoK  —  Stbauer  Isoayjub  Sup  —  NuiuriucirTH  Adm 
Role. — The  steam-boat  City  Point,  having  the  steamer  Narra] 
in  full  view  on  her  starboard  hand,  and  being  900  feet  from  t 
within  which  the  steamer  was  slowly  moving  out,  and  their 
crossing  so  as  to  involve  danger  of  collision,  was  signalled 
steamer,  after  having  previously  sounded  her  starting  whistle, 
under  these  circumstances,  that  the  nineteenth  rule  was  clearly 
cable,  and  that  the  City  Point  was  bound  to  keep  out  of  the 
the?  Narragansett. 

TTie  Propetier  John  Tasfiar,  6  Ben.  227. 

A  Sams— East  BivbH'— NsauomrcB— Bate  of  Sfebd.— It  is  imi 
and  reckless  navigation  for  a  steamer  to  run  at  the  rate  of  i 
than  nine  miles  an  hour  at  the  distance  of  about  276  feet  fi 
piers  of  the  East  river  situated  on  the  New  York  shore. 

8.  liATB  OF  Sfbed — Statute. — A  statute  imposing  a  penalty  for  r 
along  the  piers  of  the  East  river  at  a  speed  exceeding  10  miles  a 
does  not  necessarily  render  a  less  rate  of  speed  prudent. 

T.  E.  StiUman,  for  libellant. 

W.  R.  Beebe,  for  claimants. 

Choate,  D.  J.     This  is  a  suit  brought  bj  the  owners 
steam-boat  City  Point  to  recover  damages  sustained  I 
through  collision  with  the  Narragansett  in  the  Hudson 
off  pier  33,  at  about  a  quarter  past  5  o'clock  in  the 
noon,  on  the  twenty-sixth  day  of  June,  1877.     The 
Point  was  a  side-wheel  steam-boat  about  204  feet  in  1< 
She  was  then  running  as  an  excursion  boat  between  the  ci 
the  fishing  banks,  and  was  on  her  return  trip.     Having  1: 
passengers  at  pier  2,  she  was  proceeding  up  the  river  o 
way  to  her  next  landing  at  the  foot  of  Tenth  street. 

The  Narragansett  was  a  large  side-wheel  steamer  rn 
between  New  York  and  Stonington,  and,  at  the  time  ( 
collision,  had  started  on  her  regular  trip  for  Stonington 
her  berth  on  the  south  side  of  pier  33,  heavily  loadec 
freight  and  with  a  large  number  of  passengers.  Her  1 
was  about  253  feet.     She  came  straight  oat  from  ht 
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nto  the  river,  and,  when  her  stem  was  a  few  feet  clear  of  the 
ind  of  the  pier,  her  bow  came  in  contact  with  the  starboard 
tide  of  the  City  Point,  a  little  forward  of  herwheel-house.  She 
iras  very  nearly  if  not  quite  stationary  in  the  water  at  the  in- 
itant  of  the  collision,  while  the  City  Point  was  running  at  her 
oil  speed,  about  10  miles  an  hour.  The  effect  of  the  collision 
ras  that  the  guard  and  deck  of  the  City  Point  were  broken  from 
brward  of  the  paddle-box  to  the  after  gangway.  The  face  of 
he  wheel-honse  was  carried  away,  and  her  shaft  was  displaced 
md  her  machinery  entirely  disabled.  The  libellants  claim 
lamages  to  the  amount  of  $17,000. 

The  Narragansett  was  injured  by  having  her  stem  knocked  ■-• 

o  starboard.     Otherwise  she  sustained  no  damage.     The  !^l 

)lace  of  the  collision  is  fixed  with  a  considerable  degree  of  •'I 

sertainty  by  its  being  a  little  more  than  the  Narragansctt's  i*' 

ength  out  from  the  pier,  and  also  by  the  fact  that  the  donkey  ^ 

)oiler  which  fell  from  the  City  Point  was  found  to  be  276  feet  ^ 

lut  from  the  end  of  the  pier.     The  evidence  also  shows  that  " 

he  City  Point  was  coming  up  the  river  at  about  that  distance  •- 

rom  the  outer  line  of  the  piers     She  put  her  wheel  hard  "* 

i-starboard  almost  immediately  before  the  collision,  but  not  ^ 

ong  enough  before  materially  to  affect  her  distance  out  into  '^ 

he  river.     As  she  struck  the  Narragansett  she  put  her  wheel  "^ 

o  port.     This  movement  and  the  headway  she  still  retained  !l 

arried  her  into  pier  36,  where  she  made  fast.  ^ 

The  libel  alleges  that  while  the  City  Point  was  proceeding 
ip  the  river  her  master  saw,  on  his  starboard  bow,  the  Nar- 
agansett  lying  on  the  south  side  of  pier  33,  and  when  the 
Jity  Point  was  about  opposite  pier  30  the  Narragansett  gave 
ne  long  blast  of  her  steam-whistle,  indicating  that  she  was 
ibout  to  leave  her  pier,  to  which  whistle  the  City  Point 
ttstantly  responded  by  giving  two  short  and  distinct  blasts 
f  her  steam- whistle,  a  signal  to  the  Narragansett  not  to 
ttempt  to  cross  the  course  of  the  City  Point;  that  the  Narra- 
ansett  did  not  answer  the  two  blasts  of  the  steam-whistle  of 
be  City  Point,  but,  very  shortly  thereafter,  put  her  wheels  in 
lotion  and  started  forward  to  leave  her  slip  on  a  course 
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crossing  that  of  the  City  Point,  and  involving  risk  of  colli 
that,  in  spite  of  the  precautions  taken  by  the  City  Foini 
Narragansett  stmck  the  City  Point  with  her  stem  about  a 
ships;  that  the  collision  was  caused  by  the  negligence 
improper  conduct  of  those  on  the  Narragansett  in  not  hi 
a  good  and  sufficient  lookout,  in  leaving  their  pier  at  the 
and  on  the  course  they  did,  in  not  keeping  on  the  start 
side  of  and  out  of  the  vray  of  the  City  Point  and  in  not  i 
ping  and  backing  in  time  to  avoid  the  collision,  and 
not  caused  by  any  fault  or  omission  of  those  on  board 
City  Point. 

The  answer  denies  all  fault  on  the  part  of  the  Narra 
sett,  and  charges  that  the  collision  was  caused  entirely  "b; 
gross  mismanagement  of  those  on  the  City  Point;  thai 
was  not  in  her  proper  course,  but  was  passing  unnecess 
and  too  close  to  the  docks,  and  but  about  the  length  o1 
Narragansett  from  the  mouth  of  the  Narragansett's 
that  the  Narragansett  was  about  to  leave  her  dock  wh 
long  blast  of  her  steam-whistle  was  sounded  to  indicate 
she  was  about  to  leave  her  pier ;  to  that  long  blast  no  resp 
was  given  by  any  vessel  or  steam-boat ;  that  thereupon 
engines  were  started  and  she  commenced  to  move  slowh 
into  the 'river;  as  her  bow  emerged  from  the  slip,  the 
Point,  which  had  been  previously  hidden  from  the  sigl 
those  on  the  Narragansett  by  the  sheds  on  the  piers  oi 
southerly  side  of  her  slip,  was  discovered  hugging  the 
on  the  New  Tork  side  and  then  about  abreast  of  piei 
bound  up;  that  immediately  the  Narragansett  blew 
whistle  to  indicate  to  the  City  Point  that  she,  the  Narra 
sett,  would  cross  the  bow  of  the  City  Point,  to  which  si 
the  City  Point,  although  she  then  had  the  Narraganse 
her  starboard  hand,  and  should  have  given  way  and  kep 
of  the  Narragansett's  way,  responded  with  two  whistles 
eating  that  she,  the  City  Point,  would  hold  her  course 
cross  the  bows  of  the  Narragansett;  immediately  a  se 
and  single  whistle  was  blown  by  the  Narragansett,  and 
engines  were  reversed  at  full  speed,  although  she  was  thei 
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partly  without  her  slip,  and  had  it  not  been  for  the  careless 
and  wilful  mismanagement  of  the  City  Point  the  collision 
might  then  have  been  avoided;  the  City  Point  Was  not 
stopped,  but  kept  right  on  at  a  rapid  rate  of  speed,  nor  did  she 
sheer  off,  but  kept  on  a  straight  course,  and  came  into  col- 
lision with  the  bows  of  the  Narragansett  after  she,  the  Nar- 
ragansett,  had  stopped  headway  and  was  moving  astern; 
that  the  collision  was  caused  by  the  fault  of  the  City  Point 
in  being  too  close  to  the  line  of  the  piers,  instead  of  being 
out  further  towards  the  middle  of  the  river,  in  neglecting  to 
stop  when  the  Narragansett  blew  the  long  whistle,  and  also 
when  the  Naragansett  blew,  afterwards,  one  whistle,  in  that 
she  did  not  change  her  course,  but  continued  straight  on  up 
the  river,  in  attempting  to  cross  the  bows  of  the  Naragansett 
when  she  should  have  passed  along-side  of  the  port  side  and 
under  the  stem  of  the  Narragansett,  in  continuing  at  a  high 
rate  of  speed  instead  of  stopping,  and  in  not  avoiding  the  Nar< 
gansett  when  she  had  her  on  the  star  board  hand,  as  the  law 
directs." 

Pier  33,  at  which  the  Narragansett  lay,  was  a  covered  pier, 
with  openings  in  the  south  side  of  the  shed,  so  situated  that 
the  steam-ship's  gangways  were  always  brought  against 
the  same  points  of  the  side  of  the  pier,  and  so  as  to  bring 
her  stem  about  45  feet  inside  the  end  of  the  pier.  The 
stem  of  the  Naragansett  was  45  feet  forward  of  the  front 
windows  of  her  pilot-house.  She  lay  at  the  pier  with  her 
stem  towards  the  river.  Pier  32,  the  next  below  33,  is  a  short 
pier  and  of  no  account  in  this  controversy.  Pier  31,  which 
is  about  210  feet  below  pier  33,  projects  into  the  river  about 
as  far  as  pier  33.  It  is  a  covered  pier,  having  a  shed  upon 
it  which  reaches  within  about  20  feet  of  the  end  of  the  pier, 
and  for  a  distance  of  25  feet  back  from  that  point  rises  to  a 
height  of  27  feet  and  9  inches  above  the  pier.  The  height 
of  the  captain's  eye  above  the  water,  as  he  stands  in  the  pilot- 
house of  the  Narragansett,  when  she  is  loaded,  is  about  31 
feet.  Consequently,  at  low  stages  of  the  tide,  the  shed  on 
pier  31  effectually  shuts  oiit  from  tbdse  in  the  pilot-house  of 
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the  Narragansett,  as  she  lies  at  her  pier,  the  view  down 
jiver  between  the  line  of  the  piers  and  the  line'  drawn  i 
the  pilot-house  by  the  outer  end  of  the  shed  on  pier 
"While  there  is  some  controversy  as  to  whether  or  not  the 
was  at  the  time  of  collision  running  up  the  river,  there  ii 
question  that  when  the  Narragansett  left  her  pier  she  wa 
low  in  the  water  that,  in  fact,  the  shed  on  pier  31  obsci 
the  view  of  the  river  inside  of  the  line  passing  by  this  s 
The  shed  was  not  of  the  same  height  back  of  the  25  i 
and  over  this  lower  part  of  the  shed  a  little  of  the  river  c 
in  to  the  piers  above  pier  21,  which  projects  further  out  t 
those  above  it,  could  be  seen  from  the  pilot-house ;  but 
is  of  no  consequence,  since  there  is  no  claim  that  the 
Point  was  within  the  space  so  exposed  to  view.  The  distt 
at  which  the  City  Point  was  running  up  the  river,  upon 
evidence,  is  not  precisely  fixed,  but  it  lay  between  the  li: 
of  200  and  300  feet.     Her  master  says  about  300  feet. 

It  is  conceded  in  the  case  that  shortly  before  the  colli 
the  City  Point  gave  a  signal  of  two  whistles  in  reply  to  a 
nal  from  the  Narragansett,  but  the  three  chief  points  of 
controversy  as  to  matters  of  fact  in  the  case  are,  what 
nals  the  Narragansett  gave  before  this  signal  from  the 
Point;  to  what  signal  of  the  Narragansett  this  signal  of 
City  Point  was  an  answer;  and  at  what  distance  in  the  i 
the  City  Point  was  at  the  time  she  gave  this  signal, 
subsequent  movements  of  the  two  vessels  are  too  cle 
proved  to  admit  of  doubt. 

It  is  the  contention  of  the  City  Point,  as  plainly  allege 
the  libel,  that  it  was  the  long  starting  whistle  of  the  Na 
gansett  which  the  City  Point  thus  answered;  that  the  ] 
ragansett  had  not  then  started,  but,  "shortly  thereafter," 
her  wheels  in  motion;  and  that  at  the  time  of  this  exoht 
of  signals  the  City  Point  was  about  opposite  pier  30.  I 
the  hearing  and  in  his  brief,  the  learned  counsel  for  the 
Point  takes  somewhat  different  ground,  claiming  that 
Narragansett  did  not  blow  her  starting  whistle  at  all, 
give  any  signal  till  she  had  moved  forward,  so  far  as  to  b 
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the  City  Point  into  view  from  her  pilot-house.  These  two 
positions  are  irreoonoileable,  and  the  inconsistenoj  does  not 
strongly  commend  the  case  of  the  libellant;  bat  I  am  satisfied 
that  the  great  preponderance  of  the  testimony  is  against  the 
the  truth  of  either  theory.  The  evidence  shows  very  satis- 
factorily that  when  the  bell  was  rung  to  start  the  Narragan« 
sett,  at  the  very  same  time  her  long  starting  whistle  was 
blown,  that  at  that  time  the  City  Point  was  not  in  sight  from 
her  pilot-house,  being  hidden  from  view  by  the  shed  on  pier 
31 ;  that  after  the  Narragansett  had  moved  foi^ard  till  her 
stem  was  up,  or  nearly  up,  even  with  the  end  of  her  pier, 
those  ia  her  pilot-house  saw  the  City  Point  as  she  came  in 
sight  by  the  outer  end  of  the  shed;  that  it  was  then  that  the 
Narragansett  gave  the  signal  to  which  the  City  Point  replied 
with  a  signal  of  two  whistles ;  that  this  signal  of  the  Narra- 
gansett was  a  single  sharp  whistle;  that  it  was  intended  as 
a  signal  to  the  City  Point,  and  indicated  that  the  Narragan-  ' 
sett  intended  to  keep  on  across  her  bows,  passing  to  the 
right  of  her ;  that  it  was  so  understood  by  the  City  Point,  but 
that  the  City  Point,  in  giving  the  signal  of  two  whistles,  dis- 
agreed to  this,  and  indicated  her  purpose  to  cross  the  bows  of 
the  Narragansett,  or  to  pass  to  the  left  of  her.  It  is  easy  to 
demonstrate,  from  admitted  or  well-proved  facts  in  the  case, 
that  the  theory  of  the  libel  is  an  impossibility.  To  the  point 
of  collision,  the  stem  of  the  Narragansett  had  moved  forward 
not  more  than  808  feet  from  where  she  lay  at  the  pier.  If 
the  City  Point  was  at  or  near  the  place  stated  in  the  libel 
when  she  gave  the  signal  of  two  whistles  in  reply  to  the  Nar- 
ragansett's  long  starting  whistle, — she,  the  Narragansett,  still 
lying  at  her  pier, — then,  before  the  collision,  she  ran  about 
650  feet  only.  The  distance  fi'om  a  point  midway  between 
piers  29  and  80  to  pier  33  is  600  feet,  and  the  bow  of  the 
City  Point  ran  about  60  feet  beyond  the  point  of  collision. 
The  City  Point  was  mnning  at  least  nine  miles  an  hour. 
She  claims  that  a  strong  flood  tide  was  with  her,  which,  if  so, 
must  be  added  to  her  speed.  On  hearing  the  Narragansett's 
signal  her  master  first  rung  to  slow  and  stop,  but  im> 
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mediatoly,  and  as  qoiokly  as  the  bells  oould  be  rang, 
rang  to  go  ahead  full  speed,  wide  open,  and  thereafter  i 
the  collision  she  was  going  forward  with  accelerated  8pe( 
Immediately  upon  receiving  the  signal  of  two  whistles  fr( 
the  City  Point  the  master  of  the  Narragansett  rang  to  si 
and  back  full  speed,  and  her  engine  was  reversed  as  soon 
was  possible,  and  continued  to  work  full  speed  astern  up 
the  instant  of  collision,  and  the  evidence  is  clear  that  at  i 
instant  of  collision  she  had  no  perceptible  headway  on  h 
The  precise  point  at  which  the  bow  of  the  Narragansett  v 
when  the  order  to  reverse  was  given  is  not  fixed,  bat  I  i 
satisfied  by  the  evidence  of  those  in  her  pilot-hoase  that 
was  given  as  quickly  as  it  could  be  given  on  receiving  i 
reply  of  the  City  Point. 

The  point  made  by  the  learned  comisel  for  the  libella 
that  there  was  delay  in  giving  this  order,  seems  to  be  bai 
upon  the  testimony  of  one  of  the  witnesses  as  to  how 
the  Narragansett  had  run  forward  when  this  order  was  giv< 
Th.s  was  a  matter  of  judgment  merely  as  to  distance.  80 
distance  was  run,  undoubtedly,  from  the  position  when 
single  whistle  was  blown  by  the  Narragansett.  The  Nar 
gansett  kept  on  till  there  was  time  for  the  City  Point 
reply,  and  for  the  master  of  the  Narragansett  to  ring 
bells.  But  the  testimony  of  several  entirely  credible  \ 
nesses  is  to  the  effect  that  the  order  to  reverse  was  given  wi 
out  any  delay,  and  this  must  control  the  mere  judgment  as 
distance  run,  which  is  little  better  than  a  guess  at  b< 
Now,  it  is  entirely  incredible  that  while  the  Nan-agan8( 
assuming  that  she  started  immediately  upon  giving  her  1< 
whistle,  starting  from  a  dead  stdnd-still,  was  running  i 
feet  and  there  coming  to  a  stand-still  again,  the  City  Foi 
at  a  uniform  speed  of  nine  miles  an  hour,  should  have  o 
gone  forward  650  feet. 

The  City  Point,  if  going  nine  miles  an  hour,  made  ' 
feet  in  a  minute.  Experiments  made  with  the  Narragani 
show  that  it  ordinarily  requires  from  one  minute  and  thii 
three  seconds  to  one  minute  and  forty^fiva  seoonds  for  hei 
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go  her  length  in  starting,  and  this  when  her  speed  has  been 
of    course  -constantly   accelerated.     It  is  hardly  possible,  ''l ;  i 

therefore,  to  conclude  that,  considering  her  having  reversed 
her  engines  on  this  occasion  and  come  to  a  dead  stop  vithin 
the  308  feet,  that  she  was  less  than  two  minutes  and  a  half 
in  moving  forward  808  feet.  Probably  she  was  consider- 
ably longer.  In  two  minutes  the  City  Point  must  have 
gone  1,560  feet.     The  testimony  as  to  the  highest  speed  , 

which  the  Narragansett  attained  varies  from  a  mile  and  a 
half  to  four  or  five  miles  an  hoar.    These  are,  of  course,  bat 
judgments  upon  a  point  very  difficult  to  determine  from  mere 
observation,  bat  it  may  probably  be  safely  concluded  that 
her  average  speed  did  not  exceed  three  miles  an  hour,  or  one- 
third  that  of  the  City  Point.     Upon  this  supposition,  while 
she  was  going  308  feet  the  City  Point  must  have  gone  915  feet, 
which  would  place  her  below  pier  29  when  the  Narragansett 
started,  and  about  up  to  pier  28 ;  and  three  miles  an  hour 
for  the  speed  of  the  Narragansett  seems  clearly  an  excess- 
ive estimate.     It  is  entirely  clear,  therefore,  that  the  City  ^ 
Point  cannot  have  been  about  pier  29  or  30  when  she  heard                             Z 
and  replied  to  the  starting  whistle  of  the  Narragansett,  if  that                             '' 
was  the  signal  she  replied  to,  as  stated  in  the  libel.     It  is                             ;| 
probable,  upon  the  proofs,  that  «he  was  considerably  below                             "J 
pier  28  when  the  starting  whistle  was  sounded.     The  testi-                              JJ 
mony  of  Captain  Walden,  of  the  Narragansett,  is,  and  it  is                            ^ 
confirmed  by  the  other  witnesses  in  the  pilot-house,  that  the                            ^ 
City  Point  came  in  view  to  him  when  she  was  at  or  below 
pier  28,  as  she  was  uncovered  by  the  shed  on  pier  31.    It  is 
in  evidence,  on  the  part  of  the  libellant,  that  at  a  point 
207  feet  oat  from  the  end  of  pier  29  the  pilot-house  of  the 
Narragansett,  as  she  lies  at  her  pier,  just  comes  into  view  to 
a  person  on  the  river,  and  at  261  feet  oat  from  pier  28  the 
pilot-bouse  also  comes  into  view.    It  is  most  probable,  upon 
the  evidence,  that  the  City  Point  was  more  than  251  feet 
from  the  piers,  and  it  is,  I  think,  proved  that  when  the  Narra- 
gansett started  the  City  Point  was  not  in  view  from  her  pilot- 
house, but  came  into  view  shortly  afterwards ;  and  when  the 
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Nartaganseti  had  slowly  moved  forward  aboot  40  feett  an 
course,  while  the  Narragansett  was  moving  the  firstlO  feet 
City  Point  was  moving  many  times  that  distance.  It  fol 
that  the  City  Point  must  have  been  below,  and  probably 
siderably  below,  pier  28  when  the  Narragansett  started. 
testimony  on  the  part  of  the  libellant  is  singularly  uniform 
the  City  Point  was  about  off  pier  29  or  30  when  she  h 
and  replied  to  the  starting  whistle  of  the  Narragansett. 
is,  however,  also  very  indefinite  as  to  the  position,  and,  ' 
most  of  the  witnesses,  apparently  not  given  with  referen( 
an  actual  observation  at  the  time  as  to  their  positioi 
relation  to  the  piers.  The  testimony  on  the  part  of  thos 
charge  of  the  Narragansett,  that  when  the  City  Point  anew 
by  a  double  whistle— not  in  reply  to  the  starting  whistl 
the  Narragansett,  but  in  reply  to  another  and  later  signi 
a  single  whistle,  after  she  had  started  and  had  gone  forv 
some  little  distance— the  City  Point  was  as  low  down  as 
28  or  lower,  is  confirmed  by  the  testimony  of  by-standers  ha 
no  interest  in  the  cause;  it  is  consistent,  and  it  alone  is  i 
sistent,  with  the  necessary  deductions  to  be  drawn  from 
distances  run  by  the  two  boats  before  the  collision.  I 
upon  the  whole  testimony,  it  must  be  held  as  proved  tha 
this  exchange  of  signals  the  City  Point  was  down  at  leas 
far  as  pier  28,  a  distance  of  900  feet  from  the  line  on  wi 
the  Narragansett  was  coming  oat,  and  that  those  on  the 
Point  bad  failed  to  notice  the  starting  whistle  of  the  Na 
gansett,  which  had  just  before  been  blown,  although  the 
timony  is  that  it  could  be  heard  two  miles.  This  being 
relative  positions  of  the  two  vessels,  the  Narragansett  b 
in  motion,  though  slowly,  when  she  blew  the  single  whi 
and  the  City  Point  having  the  Narragansett  on  her  starbi 
hand,  and  their  coorses  crossing  so  as  to  involve  dange 
collision,  the  nineteenth  rule  clearly  applies,  and  the 
Point  was  bound  to  keep  out  of  the  way  of  the  Narragan 
The  PropeUer  John  Taylor,  6  Ben.  227. 

It  matters  not  that  the  Narragansett  was  still  within 
slip  when  she  blew  this  whistle.     She  was  in  full  view  oj 
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Oity  Point,  and  it  mast  hiiTe  been  obvious  il  those  on  the  Git  j 
Point  watched  her,  that  she  was  in  motion  and  not  lying  still 
at  the  dock.  They  had  a  full  view  of  her  bow  iuid  of  her 
port  side,  aft,  as  far  as  her  pilot-house,  and  they  could  see 
that  she  was  moving  out,  even  if  they  had  failed  to  notice  the 
starting  whistle  which  was  notice  to  them  that  she  was  about 
to  start  her  engines.  The  master  of  the  City  Point  was  also 
perfectly  familiar  with  the  starting  time  of  the  Narragansett, 
which  was  5  o'clock,  and  he  knew  that  she  was  already  late. 
It  was  a  violation  of  a  positive  role  of  navigation,  therefore, 
for  the  City  Point  not  to  give  way  and  allow  the  Narragan- 
sett  to  proceed.  Instead  of  giving  two  whistles,  which  showed, 
her  purpose  to  go  across  the  bows  of  the  Narragansett,  she 
should  have  slowed  up,  and,  if  necessary,  stopped  till  the 
Narragansett  had  gone  by.  By  giving  the  doable  whistle  she 
forced  the  Narragansett  to  stop  and  back,  which  was  then  the 
only  means  of  avoidii^  a  ooUision. 

The  Narragansett  did  her  utmost,  by  stopping  and  backing, 
to  prevent  a  collision,  and  if  the  City  Point  had  done  the 
same,  upon  finding  that  there  was  a  disagreement  in  the  sig- 
nals, there  would  have  been  no  collision.  It  is  claimed  on 
the  part  of  the  City  Point  that  she  was  unable  to  avoid  a 
collision  by  stopping  and  backing;  that  she  had  neither  time 
nor  space  to  stop  her  headway.  There  is  no  foundation  for 
this  claim.  Upon  the  evidence,  she  could  be  stopped  in  two 
or  three  of  her  lengths,  and  there  is  no  proof  of  a  wind  or 
tide  just  at  that  time  and  place  seriously  increasing  the  diffi- 
culty in  stopping  her.  As  to  the  wind,  it  was  not  sufficiently 
strong  materially  to  affect  the  navigation  of  the  vessels. 
As  to  the  tide,  the  testimony  of  the  witnesses  is  irreconcil- 
able. The  almanac  shows  that  the  flood  tide  bad  been  run- 
ning an  hour  and  a  half,  but  I  think  the  weight  of  the  testi- 
mony is  that  in  that  part  of  the  river  there  was,  at  that  time, 
no  current  up  stream.  It  was  shown  that  the  debris  from 
the  wreck  floated  out  a  little  way  into  the  river,  but  remained 
sabeequently  stationaiy  for  15  or  20  minutes.  But  even  if  the 
tide  was  running  flood,  as  claimed,  the  testimony  will  not  war- 
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rani  the  oonolasion  that  the  City  Point  oould  not  be  stop] 

'within  the  distance  that  she  was  from  the  Narragansett.     j 

testimony  that  she  coald  not  be  stopped  is  based  mainly  on 

i  theory  that  she  was  up  to  pier  80,  which,  as  shown  above 

unfounded.    There  is  a  suggestion  in  the  evidence  that 

{  was  peculiarly  hard  to  handle  and  difficult  to  stop.    While  t 

'  is  not  proved  to  the  extent  of  showing  that  she  could  not 

.  stopped  in  three  times  her  length,  it  would  not  help  her  c 

I  if  it  were  shown ;  since,  if  she  was  so  exceptionally  hard 

'  stop,  it  was  very  imprudent  and  unsafe  for  her  to  run  at : 

speed  so  near  the  docks,  where  she  was  almost  certain  to 

Ji  A  broaght  into  a  position  at  any  minute  requiring  her  to  s 

..  ^T  suddenly  on  account  of  something  coming  out  from  betwi 

^"^  the  piers  and  crossing  her  course. 

'5 ;»  It  follows,  therefore,  that  the  Narragansett  was  not  in  fa 

'Z.'^  for  giving  the  single  whistle,  or  for  keeping  on  her  course 

^^"I  she  received  the  conflicting  signal  from  the  City  Point;  t] 

[|~"  the  City  Point  was  in  fault  in  giving  that  signal  and  in  : 

— '  ?  giving  way  to  the  Narragansett,  and  in  not  stopping  and 

'•■■'■'•<  necessary,  backing,  to  avoid  the  Narragansett,  upon  discov 

*' '"  ing  her  and  receiving  her  signal.     After  receiving  the  sig 

;     :  of  the  City  Point  the  Narragansett  did  all  she  could  to  av 

the  collision  or  diminish  its  dangers.    Her  conduct  in  t 

.  -'f,  respect  was  in  striking  contrast  to  that  of 'the  City  Poi 

l'_ '  The  City  Point  could  have  avoided  the  collision  either 

stopping  and  backing,  or  by  throwing  her  wheel  instac 

hard  a-starboard,  neither  of  which  she  did.     Just  before  i 

vessels  came  together  the  Narragansett  gave  another  sin 

whistle.     The  collision  was  then  inevitable.     The  signal  ^ 

not  called  for  by  the  situation,  but  it  did  neither  good  i 

harm.    It  is  stated  in  the  answer  that  this  whistle  imme 

ately  followed  the  double  whistle  of  the  City  Point,  but  ' 

proof  is  that  it  was  later,  and  just  before  the  vessels  stru 

I  do  not  see  that  it  has  any  material  bearing  on  the  cont 

versy. 

It  is  claimed  that  the  Narragansett  was  in  fault  in  i 
sooner  discovering  the  City  Point;  that  she  should  have  1 
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a  man  posted  on  the  end  of  the  pier  who  would  have  an  on- 
obstmcted  view  op  and  down  the  river,  to  give  warning 
before  she  started  of  anj  approaching  vessel,  or  a  man  on 
top  of  the  wheel-hoase,  from  which  point  an  unobstructed 
view  could  be  had  down  the  river  over  the  shed  on  pier  31. 
It  ma;  be  that  a  case  may  arise  where  a  steam-boat  going 
out  as  the  Narragansett  does,  as  she  blows  her  starting  whistle, 
may  not  by  this  signal  give  a  sufficiently  timely  warning  to 
a  vessel  that  happens  to  be  very  near  and  approaching  from 
above  or  from  below  close  into  the  piers  and  under  cover  of 
the  shed,  so  as  to  enable  the  approaching  vessel  to  avoid  her 
after  hearing  the  starting  whistle.  And  it  is  possible  that  in 
such  a  case  it  may  be  held  negligence  not  to  have  taken 
precautions  to  sett  the  vessel  approaching;  but  that  is  not 
this  case.  The  starting  whistle  was  notice  to  the  City  Point 
that  she  was  just  starting  to  cocme  out,  and  when  she  came 
out  and  made  the  City  Point  there  was  ample  time  and  space 
for  the  vessels  to  avoid  each  other  by  observing  the  ordinary 
rules  of  navigation.  The  only  danger  of  collision,  then,  was 
from  the  violation  of  these  rules  on  the  part  of  the  City  Point. 
The  failure  of  the  Narragansett  to  see  her  had  not  involved  the 
vessels  in  any  risk  of  collision,  and,  if  her  position  had  been 
clearly  understood  when  the  Narraganset  was  ready  to  start,  I 
see  no  reason  why  she  should  not  have  come  out  just  as  she  did ; 
her  signal  to  the  City  Point  was  timely  and  proper.  There  was 
no  occasion  for  the  lookout  on  her  bow  to  report  the  City  Point. 
She  was  not  near  enough  before  the  Narragansett  signalled  her 
to  suggest  any  danger,  and,  by  the  rules,  she  was  required  to 
keep  out  of  the  way.  The  second  mate  was  temporarily  on 
the  lookout,  waiting  for  another  of  the  ship's  company  to  take 
that  post.  He  did  not  think  a  report  necessary,  and  I  am  not 
able  to  say  that  there  was,  in  this  omission,  any  fault  which 
caused  or  contributed  to  cause  this  collision. 

The  proof  is  that  the  piers  between  piers  21  and  33,  and 
above,  are  steam-boat  and  ferry  piers,  to  and  from  which  steam- 
boats are  constantly  passing;  that  several  of  the  sound 
steam-boats  go  out  about  the  hour  the  City  Point  was 
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coming  up  thai  afternoon.  (Considering  the  nse  of  tl 
piers,  and  the  great  number  of  steam-boats  going  in  and  ( 
it  was  imprudent  and  reokless  navigation  for  the  City  P< 
to  run  at  so  great  a  speed  so  near  the  line  of  the  piers, 
statute  of  New  York  is  referred  to  prohibiting  vessels  fi 
running  along  the  piers  on  the  East  river  at  a  speed  exc( 
ing  10  miles  an  hour,  as  if  this  justified  the  City  Point  in 
speed  she  kept  up.  But  imposing  a  penalty  for  exceeding 
miles  by  no  means  makes  any  less  speed  prudent.  The  sf 
must  be  regulated  by  the  dangers  attending  the  navigai 
under  the  particular  circumstances  of  the  case.  There 
no  reason  for  the  City  Point  keeping  bo  close  to  the  p 
except  her  own  convenience  to  make  the  shortest  run  to 
next  landing.  If  she  chose  to  go  so  close  in,  she  was  boun 
proceed  with  the  more  caution,  and  in  such  a  way  that 
could  check  her  headway  easjly,  for  she  was  constantly  lit 
to  have  her  course  crossed  by  other  vessels  proceeding  sic 
out  of  the  docks  and  on  her  starboard  hand. 

Upon  the  whole  case,  it  is  clear  that  the  collision  was  cue 
solely  by  the  gross  carelessness  and  mismanagement  of  tl 
in  charge  of  the  City  Point. 

Libel  dismissed,  with  costs. 
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Clabksoit  and  others  v.  If  anbov. 


{Oireuit  Oovrt,  8.  D.  rem  r*rk.    Korember  15, 1860.) 

I.   RkMOVAIt— OODBTKH  CLAM— AMOUNT  IS  DlBTOTB— AOT  OF  1878,  i  2.— 

When  the  issue  raised  by  a  counter  claim  and  reply  exceeds  the 
amonnt  of  $500,  the  matter  in  dispute  exceeds  liie  sum  of  $500,  within 
the  meaning  of  section  2  of  the  act  of  1875,  relating  to  the  removal  of 
:»u8es,  although  the  original  action  was  brou^t  for  a  less  sum  than 
(MO. 

Motion  to  Eemand. 

Ira  D.  Warren  and  John  Bagsett,  Jr.,  for  the  motion. 

D.  M.  Porter  and  George  H.  Kraeht,  opposed. 

Blatohfobd,  C.  J.  The  plaintiffs  brought  this  snit  against 
the  defendant  in  the  marine  court  of  the  oity  of  New  York  to 
recover  the  snm  of  $195,  as  the  balance  unpaid  on  a  sale  of 
the  fixtures  of  a  store  and  bake-house.  The  answer  put  in  in 
the  state  court  sets  up  that  the  plaintiffs,  with  intent  to  de- 
fraud, falsely  represented  to  the  defendant  that  the  bake- 
house was  a  profitable  business  place,  and  that  one  Ott,  a 
former  proprietor  of  it,  had  done  a  profitable  business  at  it, 
and  thus  induced  the  defendant  to  hire  the  store;  that  the 
plaintiffs  also  represented  that  they  owned  the  store  and 
the  bakery  fixtures  in  it,  and  offered  to  sell  them  to  him ;  - 
that  he,  to  secure  for  one  day  the  right  to  purchase  them,. 
paid  to  plaintiffs  fire  dollars  as  a  deposit,  on  the  agreement 
that  if  he  was  not  satisfied  with  the  fixtures  the  five  dollars 
should  be  forfeited;  that  the  defendant,  not  being  satisfied 
with  the  store  and  fixtures,  immediately  notified  the  plaintiffs 
thereof;  that  the  place  had  never  been  a  profitable  business 
place  for  a  bakery ;  that  Ott  closed  it  because  he  could  not 
make  it  pay  the  expense  of  keeping  it;  that  the  fixtures  were 
mortgaged  and  were  owned  by  Ott,  and  not  by  the  plaintiffs; 
that  the  plaintiffs  knew  this;  that  the  defendant,  relying  on 
said  representations  and  believing  them  to  be  true,  rented 
the  store  and  furnished  it  with  new  fixtures,  and  made  repairs 
in  it,  and  fitted  it  up  at  great  expense,  and  hired  help  to  con- 
duct the  business  of  the  bakery;  and  that' he  has  not  realized 
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any  moneys  from  the  business  carried  on  at  the  place,  and 
was  unable  to  make  the  business,  pay  expenses,  but  was 
obliged  to  close  it,  to  his  damage  $750,  which  he  sets  up  sa 
a  counter  claim  against  the  plaintiffs. 

The  answer  denies  all  the  allegations  of  the  complaint  not 
thus  admitted  or  denied,  and  demands  judgment  against  the 
plaintiffs  that  th#  complaint  be  dismissed  with  costs,  and 
that  he  have  judgment  against  the  plaintiffs  for  $750.  This 
answer  was  put  in  September  13,  1880.  A  reply,  sworn  to 
September  16, 1880,  was  put  in  by  the  plaintiff,  replying  "to 
the  allegations  of  counter  claim  contained  in  the  answer," 
and  denying  each  and  every  of  said  allegations. 

On  the  twentieth  of  September,  1880,  the  defendant  pre- 
sented to  the  state  court  a  petition,  signed  and  sworn  to  bj 
him  September  18,  1880,  setting  forth  the  pendency  of  the 
suit  as  an  action  commenced  and  pending  by  the  plaintiffs 
against  the  defendant;  that  the  plaintiffs  are,  and  were  at 
the  time  of  the  commencement  of  the  action,  citizens  of  New 
York,  and  the  defendant  a  citizen  of  New  Jersey ;  "that  the 
matter  in  dispute  in  this  action  exceeds,  exclosive  of  costs,  the 
sum  or  value  of  $500 ; "  that  "the  defendant  has  appeared  in 
this  action,  in  this  court,  and  answered  the  complaint;"  that 
the  action  had  not  yet  been  tried ;  and  that  no  term  had  passed 
since  it  was  commenced  at  which  it  could  be  tried. 

The  petition  prays  that  "the  said  suit  may  be  removed"  to 
this  court.  The  proper  bond  was  given  and  approved  by  the 
state  court,  and  on  the  twentieth  of  September,  1880,  that 
court  made  an  order  ex  parte,  which  recites  the  contend  of 
the  petition  and  the  tenor  of  the  bond ;  and,  "on  reading  and 
filing  a  copy  of  the  pleadings  in  said  action,"  and  the  petition 
and  the  bond,  orders  that  the  petition  and  bond  be  accepted, 
and  declares  that  said  court  will  proceed  no  further  in  the 
suit,  it  being  removed  to  this  court.  Afterwards,  and  before 
the  commencement  of  the  next  term  (rf  this  oourt,  and  before 
a  copy  of  the  record  in  the  state  oourt  was  filed  in  this  eoort, 
that  court  made  an  order  vacating  the  said  order  of  removal. 
The  ground  assigned  for  making  this  second  order,  in  the 
decision  made  by  Judge  MoAdam,the  jadgeof  the  state  court, 
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yr&B  that  the  amoaht  io  dispute  in  the  soii  was  only  the 
amount  stated  in  the  complaint,  and  not  the  amount  claimed 
in  the  counter  claim  set  up  in  the  answor;  and  that  as  the 
matter  in  dispute  did  not  exceed,  exclusive  of  costs,  the  sum 
or  value  of  $500,  the  case  was  aot  one  for  a  removal  under 
section  3  of  the  aot  of  March  3',(  1875,  (iS  U.  8.  St.  at  Large, 
470.)  Notwithstanding  this  second  order,  the  defendant, 
claiming  that  the  suit  was  removed  to  this  court,  filed  in  this 
court,  on  the  first  day  of  this  term,  a  certified  copy  from  the 
state  court  of  the  proceedings  therein,  to  and  including  the 
order  of  removal,  and  entered  an  order  ex  parte,  as  an  order 
of  course,  not  signed  hy  a  judge,  leoiting  the  filing  of  said 
copy  record,  and  ordering  that  the  cause  proceed  no  further  in 
the  state  court,  and  that  it  proceed  in  this  court  in  the  same 
manner  as  if  it  had  been  originally  commenced  therein, 
and  that  the  appearance  of  the  defendant  be  and  was  thereby 
entered. 

The  plaintiffs  now  move  for  an  order  vacating  the  order  so 
entered  in  this  oourt,  and  remanding  this  action  to  the  state 
court,  and  striking  from  the  files  of  this  oourt  the  record 
BO  filed  here.  It  appears  when  the  order  of  removal  was 
made  the  pleadings  in  this  case  were  none  of  them  ex- 
hibited to  the  judge  of  the  state  court,  although  the  order  of 
removal  recited  that  they  were  read.  They  were  presented 
on  the  making  of  the  second  order. 

The  second  section  of  the  act  of  1875  provides  that  "any 
suit,  *  •  •  where  the  matter  in  dispute  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  '$500,'  in  which  there  shall  be 
a  controversy  between  citizens  of  different  states,  •  •  * 
either  party  may  remove  said  suit. "  The  defendant  here  con- 
tends that  the  matter  in  dispute.  On  the  issue  raised  by  the 
counter  claim  in  th«  answer,  and  the  reply  thereto,  exceeds 
1 500,  exclusive  of  costs;,  that  there  is  a  controversy  in  regard 
to  snoh  matter,  made  a  controversy  eonolnsively  by  the  plain- 
tiff, by  his  reply  to  the  counter  claim;  and  that  on  this 
ground  the  defendant  can  remove  the  whole  suit  into  this 
court. 
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Under  the  New  York  Code  of  Civil  Frooedoie,  §  500,  an 
answer  may  contain  a  counter  claim;  that  is,  a  statement 
of  new  matter  constttuting  a  counter  claim.  Such  counter 
claim  (section  501)  most  tend  in  some  way  to  diminish  or 
defeat  the  plaintiff's  recorery,  and  mast  be  one  of  certain 
specified  caoses  of  action.  A  plaintiff  may  (sections  494, 495, 
496)  demur  to  a  counter  claim,  distinctly  specifying  the 
objections,  one  of  which  may  be  that  the  counter  claim  is 
not  of  the  character  specified  in  section  501.  Where  a  counter 
claim  is  established  which  equals  the  plaintiff's  demand,  jadg« 
ment  goes  for  the  defendant.  Where  it  is  leas  than  the  plan- 
tiff's  demand  the  plaintiff  has  judgment  for  the  residue.  Where 
it  exceeds  the  plaintiff's  demand  the  defendant  has  judgment 
for  the  excess,  or  so  much  thereof  as  is  due  from  the  plaintiff. 
Section  503.  The  plaintiff,  if  he  does  not  demur,  may  reply 
to  the  counter  claim,  denying  what  he  controverts.  Section 
514. 

A  counter  claim  is  held  to  be  an  affirmation  of  a  cause  of 
action  against  the  plaintiff,  in  the  nature  of  a  cross-action, 
and  upon  which  the  defendant  may  have  an  affirmative  judg- 
ment against  the  plaintiff.  As  a  cross-action,  setting  forth  a 
cause  of  action  by  the  defendant  against  the  plaintiffs,  and 
demanding  a  judgment  thereon  for  $750,  in  addition  to  the 
dismissal  of  the  plaintiffs'  complaint  and  the  defeat  of  the 
plaintiffs'  claim, — the  claim  in  which  cross-action  is  disputed 
by  the  plaintiffs  by  the  reply, — ^the  counter  claim  clearly  brings 
into  the  suit  a  matter  in  dispute  which  exceeds  $500  in  value. 
Even  if  the  defendant  should  have  judgment  only  for  the  dif- 
ference between  $195  and  $750,  that  would  be  more  than 
$600;  but  he  claims  $750,  and  that  the  plaintiffs  shall  hare 
no  judgment.  There  may  be  two  actions  in  one  point  of 
view.  One  may  be  regarded  as  an  action  by  the  plaintiffs 
against  the  defendant  to  recover  the  $A95.  The  plaintiffs  may 
fail  to  recover  any  part  of  that,  or  they  may  recover  a  part 
of  it,  or  they  may  recover  the  whole  of  it.  The  answer,  and 
the  counter  claim  in  it,  may  have  the  effect,  if  proved,  to 
diminish  or  defeat  the  plaintiffs'  recovery.   Section  501.  If  the 


Digitized  by 


Google 


,  OLABKSOH  V.  UANSOH.  861 

plaintiffs'  leoovery  is  -wholly  defeated,  then  the  defendant, 
beoomea  actor,  and  may  lecover  judgment  for  the  whole  or  a 
part  of  the  $750. 

Still,  both  proceedings  are  in  one  suit,  as  the  word  "suit" 
is  used  in  the  act  of  1875.  The  first  section  of  the  act  of 
1875  uses  the  expressions  "suits  of  a  civil  nature,"  "civil, 
action,"  and  "civil  suit"  as  synonymous.  The  second  sec- 
tion of  that  act  uses  the  expressions  "suits  of  a  civil  nature" 
and  "said  suit"  in  the  same  sense.  The  third  section  of  that 
act  uses  the  expressions  "suit"  and  "such  suit,"  and  "the 
cause"  and  "action"  in  the  same  sense.  The  same  is  true  of 
the  s{uue  words,  and  also  of  the  word  "case,"  when  used  in 
the  subsequent  sections  of  that  act.  In  the  sense  of  sections 
2  and  6  of  the  old  code  of  procedure  of  New  York  (unrepealed) 
the  proceeding  by  the  defendant  against  the  plaintiffs  to  re- 
cover the  $750  is  an  action  and  a  civil  action,  the  defendant 
being  permitted  to  become  actor  in  the  given  case.  The 
statutes  of  New  York  now  use  the  word  "action,"  and  discard 
all  other  terms.  The  proceeding  by  the  defendant  against  the 
plaintiffs  being  a  civil  action,  in  a  suit  of  a  civil  nature,  and 
the  matter  in  dispute  in  it  exceeding,  exclusive  of  costs,  the 
sum  or  value  of  $500,  is  brought  in  the  state  court,  under  the 
authority  of  the  statute  of  New  York,  in  the  form  in  which  it  is 
brought,  although  the  defendant  is  turned  into  a  plaintiff  and 
the  plaintiff  into  a  defendant,  and  jurisdiction  of  the  person  of 
the  plaintiff  is  obtained  by  the  fact  that  the  plaintiff  came 
into  court  and  brought  the  defendant  in  first,  in  the  action 
brought  by  the  plaintiff.  It  clearly  makes  a  case  for  removal. 
Bat  what  is  to  be  removed?  The  act  of  1875  says  that  "said 
suit"  is  to  be  removed.  Is  the  proceeding  or  action  by  the 
defendant,  bis  affirmative  claim,  the  only  thing  that  is  to  be 
removed,  leaving  the  claim  of  the  plaintiffs  to  ^e  litigated  in 
the  state  court,  the  former  olaiiu  being  $750  and  the  latter 
$195? 

In  view  of  the  facts  that  the  suit  is  in  form  one  brought 
by  the  plaintiffs  against  the  defendant,  and  includes  the  plain- 
tiffs' claim,  by  the  voluntary  act  of  the  plaintiffs,  and  is  made 
to  include  the  defendant's  claim  by  the  operation  of  the  stat- 
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ute  of  New  Tork,  and  that  thus  there  is  bat  one  suit,  tboagh 
there  are  two  contrcTersiea  in  it,  and  that  the  whole  suit  is  to 
be  removed,  and  that  either  party  may  remove  it,  and  that 
the  counter  claim  necessarily  "must  tend  in  some  way  to 
diminish  or  defeat  the  plaintiffs'  recovery,"  it  follows  that  the 
whole  suit  is  removed,  including  all  the  issues,  by  the  com- 
plaint, the  answer  and  counter  claim,  and  the  reply. 

The  case  of  West  \.  Aurora  City,  6  Wall.  139,  is  not  in 
point.  The  facts  there  were  not  at  all  like  the  facts  in  this 
case,  and  it  arose  under  a  different  statute. 

In  McLean  v.  St.  Pavl,  etc.,  Ry.  Go.  16  Blatchf.  309,  con- 
struction was  given  to  section  2  of  the  act  of  1875,  to  the 
effect  that  a  suit,  where  the  requisite  citizenship  for  removal 
did  not  exist  when  the  suit  was  brought,  might  become  remov-  ' 
able  by  the  occurrence  of  the  requisite  citizenship  daring  the 
pendency  of  the  suit.  Under  that  ruling  it  must  be  held  that 
it  is  not  necessary  that  the  requisite  amount  in  dispute  should 
appear  to  have  existed  when  the  suit  was  brought.  ,  After 
proceedings  for  removal  are  completed,  a  party  cannot  be 
deprived  of  his  right,  by  any  action  of  the  state  court  or  of  ^ 

the  other  party,  in  reducing  the  amount  appearing  to  be  in  { 

dispute.      Kanouse  v.  Martin,  15  How.  198.     But  there  is  | 

nothing  to  prevent  a  state  court  from  allowing  an  insufficient  I 

amount  in  dispute  to  become  an  adequate  amount,  under  the 
act  of  1875,  or  prevent  such  insufficient  amount  from  becom- 
ing an  adequate  amount  under  that  act  by  the  operation  of 
the  statute  of  New  York  and  the  lawful  acts  of  the  parties  to 
the  suit  thereunder. 

The  motion  to  remand  the  salt  and  for  other  relief  is  de- 
nied, 
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OoNNBOTicoT  Mtjt.  Lipe  In8.  Co.  V.  SoAMMOK  and  others. 
{Oirewit  Omrt,  N.  D.  SUHoii.    ,  1880.) 

1.  POUOT   OF   InsUBAMOB— LlFB   TJ!NAHT~IIkVBR8I0HBB»— MoRTOAOOS 

ABD  MosTQAaEE. — A  policy  of  Insurance  running  in  terms  to  s  life 
tenant,  and  procured  as  additional  security  under  the  covenants  of  a 
mortgage  Jointly  executed  by  sucli  life  tenant  and  tlie  owners  of  the 
reversion,  Add,  under  the  circumstances  of  tliis  case,  to  enure  to  the 
joint  benefit  of  all  the  mortgagors. 

2.  Life  Tenautt— Waiver  of  JseoRAsaa  HomsT— Uobtoaoob  Ain> 

MoBTOAasE. — Held,  further,  that  the  authority  of  such  life  tenant  to 
waive  the  application  of  the  proceeds  of  such  insurance  policy  upon 
the  mortgage  debt  could  not  be  inferred  from  a  general  power  to 
Insure  the  mortgaged  property. 

3.  Same— Same— C!oKBBST—8iLKKCB.—J?«H,  further,  that  consent  to  such 

waiver  could  not  be  inferred  from  the  silence  of  the  owners  of  the 
reversion,  when  they  had  no  knowledge  of  the  transaction. 

4.  Bake — ^Mobtgagee  — AppLicAnoif   of   Iksobancs   Moket. — Seld, 

further,  that  if,  in  any  view  of  the  case,  the  mortgagee  could,  without 
the  knowledge  of  the  owners  of  the  fee,  agree  with  the  life  tenant  to 
place  the  proceeds  of  the  insurance  policy  back  upon  the  mortgaged 
premises,  he  was  bound  to  see  that  such  agreement  was  carried  out, 
and  that  the  money  was  so  used. 
Gordon  v.  Ware  Saeingt  Bank,  119  Mass.  688,  considered. 

6.  SqianY  Pbacticb— Affuclatioh  of  Issitbancb  iSosiai.—Beld,  fur- 
iher,  that  the  rules  of  equity  practice  were  suflSciently  flexible  to 
admit  the  proper  application  of  the  insurance  money  to  the  mort- 
gage debt  in  this  case. 

6.  PoucT  OF  Inbttbakoe — Loss  Payable  to  Mobtqagee — Assiorhemt^ 
OoLLATBBAii  ^ormiXT. — A  provision  in  a  policy  of  insurance,  that 
the  loss  should  be  payable  to  the  mortgagee,  operates  to  give  the  mort< 
gagee  precisely  the  same  rights  and  interest  in  a  policy  which  he 
would  have  had  if,  without  such  words,  the  policy  had  been  assigned 
•8  collateral  security  to  the  mortgage  debt. 
Jones  on  Mortgages,  S  407 

Itham  &  Lincoln,  for  complainant. 

C.  F.  White,  for  defendants  Florence  A.  D.  Beed  and  Ari* 
anna  E.  Scammon. 

Dyeb,  D.  J.  This  a  bill  for  foreclosore  of  a  mortgage  exe- 
cuted to  complainant  in  1866  by  the  defendants  J.  T.  Soam- 
mon,  Florence  A.  D.  Beed,  formerly  Scammon,  and  Arianna 


Digitized  by 


Google 


264  ntDBBiii  taPoaxuR. 

E.  Scammon;  the  two  defendants  last  named  being  daaghters 
of  the  defendant  J.  Y.  Soammon.  The  mortgage  originally 
covered  lot  No.  5,  in  block  No.  11,  in  Fort  Dearborn  addition 
to  Chicago,  and  was  made  to  secure  the  payment  of  $30,000 
and  interest.  It  is  admitted  in  the  bill  that  in  1867  the  sam 
of  $10,000  was  paid  to  apply  on  the  principal,  and  it  is 
alleged  that  the  balance  of  the  original  principal,  namely, 
$20,000,  with  interest,  remains  unpaid,  besides  certain  snms 
of  money  paid  by  complainant  to  redeem  the  mortgaged 
premises  from  tax  sales.  Defences  haye  been  interposed  by 
the  defendants  Florence  A.  D.  Beed  and  Arianna  E.  Scam- 
mon, and  the  case  has  been  beard  upon  their  exceptions  to 
the  report  of  the  master  to  whom  the  cause  was  referred. 

Originally,  the  mortgaged  premises  were  owned  in  her  sep- 
arate right  by  Mary  Ann  H.  D.  Scammon,  then  the  wife  of 
the  defendant  J.  Y.  Scammon,  but  since  deceased.  Upon  her 
death,  the  property  by  descent  passed  to  her  three  children, 
Charles  T.  Scammon,  and  the  defendants  Florence  A.  D.  Beed 
and  Arianna  E.  Scammon,  subject,  however,  to  a  life  estate 
therein  of  their  father.  Subsequently,  but  prior  to  the  exe- 
cution of  the  mortgage  in  suit,  Mr.  Soammon  acquired  the 
interest  of  his  son,  Charles  T.  Soammon ;  so  that  at  the  date 
of  the  mortgage  he  was  the  owner  in  fee  of  an  undivided  on6- 
third  interest  in  the  premises.  This  being  the  state  of  the 
title,  on  the  tenth  day  of  September,  1866,  Mr.  Scammon 
and  his  two  daughters  joined  in  the  execution  of  a  bond  to 
the  complainant,  conditioned  for  the  payment  of  the  sum  of 
$30,000  on  the  tflnth  day  of  September,  1871,  with  interest 
payable  half  yearly  at  8  per  cent. ;  and  to  secure  the  payment 
of-  this  bond  they  executed  the  mortgage  in  question.  This 
bond  and  mortgage  were  given  to  secure  the  repayment  to 
complainant  of  a  loan  then  made  for  the  purpose  of  erecting 
a  building  on  the  premises;  and  the  money  thus  borrowed 
and  secured  was  so  used. 

The  mortgage  contained  a  clause  binding  the  mortgagors  to 
keep  the  buildings  thereafter  erected  on  the  premises  insured 
against  loss  or  damage  by  fire,  and  to  assign  and  deliver  to 
eomplainant  the  policies  of  insurance  therefor,  whenever  such 
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insarance  should  be  effected ;  and  it  was  farther  provided  thai 
the  complainant  should  hold  such  policies  of  insarance  as 
collateral  and  additional  seoarity  for  the  payment  of  the  prin- 
cipal sum,  seoared  by  the  mortgage,  and  interest,  and  should 
have  the,  right  to  collect  and  receive  all  sams  of  money  that 
miprht  at  any  time  become  collectible  ap<m  snob  policies  of 
insarance,  and  apply  the  same,  when  received,  in  the  same 
manner,  as  far  as  possible,  as  was  provided  in  the  mortgage 
in  case  of  a  sale  of  the  mortgaged  premises  under  the  power 
of  sale  therein  contained.  Porsoant  to  these  reqaireme.Hs  of 
the  mortgage  insurance  was  obtained,  in  the  sam  of  $15,000, 
apon  the  bcilding  erected  on  the  premises.  The  policy  of 
insarance,  in  terms,  ran  to  J.  Y.  Scammon  alone,  and  con- 
tained  a  clause  in  the  asual  form :  "Loss,  if  any,  payable  to 
the  Connecticat  Mutual  Life  Insarance  Company." 

On  the  tenth  day  of  September,  1867,  by  agreement  be- 
tween J.  Y.  Scammon  and  his  daughters,  a  partition  of  the 
mortgaged  premises  was  made  by  which  the  soath  one-third 
thereof  was  set  off  to  Mr.  Scammon  as  the  parcel  in  which  he 
shoold  thereafter  have  a  olear  estate  in  fee ;  and  the  north 
two-thirds  were  set  off  to  the  defendants  Florence  A.  D. 
Beed  and  Arianna  E.  Scammon,  to  be  held  by  them  in  fee, 
sabjeot,  however,  to  the  life  estate  of  their  father.  The  ob- 
ject of  this  agreement  of  partition  appears  to  have  been  to 
enable  Scammon  to  convey  the  soath  one-third  of  the  lot  to 
the  Marine  Company  of  Chicago,  and  to  enable  his  daughters, 
at  his  death,  to  hold  the  north  two-thirds  of  the  lot  free  from 
all  other  claims  of  title  under  Mr.  Scammon.  Concurrently 
with  the  making  of  this  partition  $10,000  was  paid  to  com- 
plainant to  apply  on  the  principal  of  the  bond  and  mortgage 
in  suit,  and  the  south  one-third  of  the  mortgaged  premises  so 
Bet  off  to  Mr.  Scammon  was  then  released  by  complainant 
from  the  lien  of  the  mortgage,  and  thereafter  his  interest  in 
the  mortgi^ed  premises  yet  covered  by  the  mortgage  consisted 
of  a  life  estate ;  and  it  is  understood  that  the  building  then 
situated  on  the  premises  stood  upon  that  part  of  the  same 
set  off  under  the  partition  to  Mr.  Scammon'a  two  daughters. 
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This  building  was  totally  destroyed  in  the  great  fire  of  Octo- 
ber, 1871. 

La  settlement  of  the  insurance  on  the  same  the  fire  iusor- 
ance  company  delivered  to  the  defendant  Scammon  a  draft 
for  $15,000,  payable  to  the  order  of  complainant;  and  there- 
upon Scammon,  in  a  communication  addressed  to  the  secre- 
tary of  the  complainant,  informed  him  that  he  had  com- 
menced rebuilding  the  burned  structures,  and  enclosed  therein 
the  draft  received  for  insurance,  and  requested  that  authority 
might  be  given  to  complainant's  Chicago  agent  to  pay  over  to 
him  (Scammon)  or  to  the  Marine  Company,  the  proceeds  of 
the  draft,  to  be  expended  in  such  rebuilding.  This  request 
resulted  in  an  agreement,  made  on  the  fifth  day  of  January, 
1872,  between  complainant  and  J.  Y.  Scammon  alone,  by 
which  it  was  agreed  that  complainant  should  and  did  waive 
its  right  to  apply  the  insurance  money  on  the  mortgage  indebt- 
edness, and  that  this  money  should  be  deposited  in  such  bank 
as  should  be  selected  by  Scammon  and  assented  to  by  com- 
plainant, to  the  credit  and  at  the  risk  of  Scammon,  to  be 
used  in  the  erection  of  buildings  on  the  mortgaged  premises; 
that  this  money  should  be  paid  out  in  the  erection  of  such 
buildings,  fromttime  to  time,  on  the  drafts  or  checks  of  Scam- 
mon, countersigned  by  complainant's  agent,  until  it  should, 
be  thus  fully  expended;  further,  that  such  drafts  or  checks 
should  be  so  countersigned  on  presentation  thereof  to  com- 
plainant's agent,  accompanied  with  the  certificate  of  an  archi- 
tect, that  the  amount  of  such  check  or  draft,  together  with  all 
previous  checks  or  drafts  drawn  or  paid  out  on  such  account, 
had  been  actually  expended  in  permanent  improvements  upon 
the  mortgaged  premises;  further,  that  so  soon  as  the  build- 
ing or  buildings  so  erected  should  be  in  a  situation  to  be 
insured,  Scammon  should  cause  the  same  to  be  insured  in  the 
fair  insurable  value  thereof,  and  assign  the  policies  of  insur- 
ance to  complainant,  and  that  thereupon  all  the  provisions 
contained  in  the  mortgage  should  apply  to  such  insurance. 

By  this  agreement  it  was  further  provided  that  any  receipt 
or  acknowledgment  given  by  complainant,  either  alone  or 
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jointly  with  others,  to  any  snob  insurance  company,  for  the 
purpose  of  facilitating  the  collection  by  Scammon  of  any 
insarauce  money  intended  to  be  placed  back  on  the  mortgaged 
premises,  should  not  be  construed  as  a  collection  of  the 
money  by  complainant  under  the  conditions  of  the  mortgage, 
wherein  it  was  provided  that  complainant  might  collect  and 
apply  such  insurance  money  upon  the  indebtedness  secured 
to  be  paid  thereby,  bat  should  be  regarded  as  merely  enabling 
Scammon  to  collect  such  insurance  money;  and  it  was  ex- 
pressly provided  that  this  money  was  not  to  be  so  applied,, 
and  that  the  mortgage  should  remain  a  lien  on  the  premises 
for  the  full  amount  of  the  principal  sum  mentioned  in  the 
bond,  with  interest,  as  if  said  insurance  money  had  never 
been  collected.  It  was  also  agreed  that  in  case  the  insurance 
money  should  not  be  expended  in  rebuilding,  within  six 
months  from  the  date  of  the  agreement,  then  said  agreement 
of  waiver  should  have  no  effect,  but  that  the  right  of  Scam- 
mon to  use  and  expend  the  same  should  thereupon  cease, 
and  that  complainant  should  have  the  right  to  draw  from  the 
bank  where  the  same  was  deposited,  upon  its  own  check,  said 
insurance  money,  or  so  much  thereof  as  had  not  ihen  been 
aetnally  expended,  and  apply  the  same  in  payment,  pro  tanto, 
of  the  indebtedness  secured  by  the  mortgage. 

Thereupon  complainant,  by  its  secretary,  by  indorsement 
on  the  draft  for  $15,000  received  from  the  fire  insurance  com- 
pany, made  the  same  payable  to  J.  Y.  Scammon,  or  order, 
who  designated  the  Marine  Company  of  Chicago  as  the  bank- 
ing office  in  which  the  insurance  money  should  be  deposited, 
and  delivered  the  same  back  to  Scammon  so  indorsed,  and 
the  proceeds  of  the  draft  were  then  received  by  Scammon 
and  deposited  with  the  Marine  Company.  Thereafter  the 
money  thus  realized  on  account  of  the  insurance,  and 
so  deposited,  was  drawn  out  by  the  defendant  Scammon 
on  his  own  checks  or  drafts,  and  not'  in  pursuance  of  the 
aforesaid  agreement  between  him  and  complainant;  but  new 
straotores  were  not  erected  on  the  mortgaged  premises,  and 
the  proceeds  of  insurance  were  not  used  by  Scammon  for  that 
purpose  as  contemplated  by  the  agreement.    Farther  mate- 
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rial  faota  in  the  case  are  that  vhen  complainant  originally 
took  the  mortgage  in  question,  it,  by  its  agent,  knew  the  state 
of  the  title  of  the  mortgaged  premises ;  that  in  the  erection  of 
the  building  on  the  premises,  in  causing  it  to  be  insured,  and  in 
collecting  rents,  and  paying  premiums  and  taxes,  the  defendant 
J.  Y.  Scammon  dealt  with  the  property  as  if  it  were  his  own;  ! 

and  that  the  entire  business  connected  with  the  loan  from 
complainant,  from  the  time  of  its  original  negotiation  down  to  ' 

the  time  of  the  before-mentioned  agreement  in  relation  to  the 
insurance,  was  transacted  by  the  defendant  Scammon.     The  I 

evidence  tends  to  show  that  he  kept  an  account  with  the  I 

property  on  his  bank  ledger,  in  which  rents  received  by  him  ' 

were  credited;   and  that,  either  in  this  or  in  a  separate  ,' 

account,  moneys  paid  by  him  for  insurance  premiums  were  i 

also  entered.  I 

It  appears,  farther,  that  the  defendants  Florence  A.  D. .  Beed 
and  Arianna  E.  Scammon  knew,  nothing  at  the  time  of  the 
insurance  obtained  upon  the  property,  nor  of  the  agreement 
in  relation  to  the  insurance  money  between  their  father  and 
complainant,  made  in  1872.     There  is  no  doubt  that  when 
complainant  consented  to  the  payment  of  the  insurance  money 
to  Scammon,  it  was  expected  that  it  would  be  used  in  rebuild- 
ing, and  that  it  was  paid  to  and  received  by  him  in  good  faith 
for  that  purpose ;  and  there  is  evidence  to  the  effect  that  the 
officers  of  the  bank  understood  at  the  time  that  this  money 
was  placed  in  the  bank  in  the  character  of  a  special  deposit, 
and  subject  to  the  conditions  of  the  agreement  between  com- 
plainant and  Scammon.    Further,  it  seems  clear  that  Scam- 
mon was  never  expresdy  authorized  by  complainant  to  draw 
out  or  appropriate  the  money  as  he  seems  to  have  done. 
Indeed,  the  performance  of  the  agreement,  under  which  the 
insurance  money  was  surrendered  to  Scammon  and  deposited 
in  the  bank,  seems  to  have  been  abandoned  by  both  parties 
thereto,  as  it  does  not  appear  that  the  contract  was  at  all 
regarded  by  Scammon  in  the  appropriation  of  the  money,  nor 
was  it  insisted  upon  by  complainant,  so  far  as  the  evidence    . 
discloses. 

The  two  mortgagors,  Florence  A.  D.  Beed  and  Arianna  S. 
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Scammon,  according  to  the  evidence,  were  not  consalted 
about  the  disposition  of  the  insurance  money,  and,  80  far  as 
is  shown,  had  no  knowledge  of  an^  gave  no  consent  to  its 
payment  to  their  father,  or  to  its  deposit  in  the  bank;  nor 
have  they  ever  asserted  any  rights  in  relation  thereto  ontil 
the  commencement  of  this  suit. 

Upon  the  case  stated  it  is  insbted  by  the  defendants,  who 
contest  complainant's  right  to  a  decree,  that  the  insurance 
money  in  question  was  in  legal  effect  collected  by  complain- 
ant, and,  in  fact,  came  to  its  bands;  that  complainant  had 
no  authority  to  surrender  the  same  to  the  defendant  J..Y. 
Scammon;  that  its  receipt  by  complainant  constituted  satis- 
faction pro  tanto  of  the  mortgage;  that  the  covenant  in  the 
mortgage  for  insurance  operated  as  an  assignment  of  the 
insurance  fund,  when  collected,  to  the  mortgagee;  and  that 
it  could  not,  under  any  arrangement  made  with  J.  Y.  Scam- 
mon, without  their  consent,  be  legally  paid  back  to  him  and 
the  mortgage  be  still  kept  in  force,  to  their  prejudice,  and  as 
a  continuing  or  renewed  encumbrance  upon  their  interest. 
On  the  other  hand,  it  is  contended  that  the  defendant  J.  T. 
Scammon  had  an  insurable  interest  in  the  mortgaged  prem- 
ises ;  that  aU  of  the  mortgagors  agreed  in  their  mortgage  to 
furnish  insurance  to  the  full  value  of  their  insurable  interests ; 
that  the  two  defendants  who  make  defence  procured  no  insur- 
ance on  the  property  or  their  interest  therein ;  that  the  policy 
of  insurance  run  to  J.  Y.  Scammon  alone,  and,  therefore,  that 
he  could  recover  upon  the  policy  no  matter  what  his  interest 
in  the  property  was;  that  his  daughters  had  no  interest  in 
the  proceeds  of  the  insurance;  that  the  policy  was  held  by 
complainant  as  collateral  security;  that  it  could  elect,  if  it 
chose,  not  to  collect  the  insurance,  and,  if  collected,  it  could 
rightfully  pay  the  money  back  to  the  party  insured;  that  the 
daughters  had  no  interest  or  concern  in  the  transaction,  and 
that  the  insurance  which  was  obtained  only  in  legal  effect 
covered  the  interest  of  J.  Y.  Scammon  in  the  property. 

In  reply  it  is  urged  that  the  insurance  was  procured  as 
additicmal  security  to  the  mortgage ;  that,  though  it  was  taken 
in  the  individual  name  of  J.  Y.  Scammon,  it  was  furnished 
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tmcler  the  eovenaats  of  the  mortgage,  and  that  it  did  not 
enure  to  the  benefit  of  J.  Y.  Soammon  alone,  bat  was  treated 
by  all  the  parties  as,  and  was  in  fact,  a  proceeding  for  the 
benefit  of  all,  and  which  protected  the  interests  of  all. 

Upon  complainant's  theory,  therefore,  the  $15,000  received 
on  account  of  the  insurance  is  not  to  be  treated  as  a  payment 
upon  the  mortgage,  or  as  money  received  by  complainant  which 
it  was  bound  to  apply  upon  the  mortgage;  while,  on  the  theory 
of  the  contesting  defendants,  that  money  should  have  been 
applied  in  payment  of  the  mortgage  indebtedness,  and  its 
receipt  by  complainant  operated  as  a  satisfaction  pro  tanto 
of  the  mortgage,  so  far  as  the  interests  of  those  defendants 
were  involved,  and  bo  left  unpaid  only  the  sum  of  $5,000  and 
interest. 

Upon  the  assumption  that  the  policy  of  insurance  covered 
not  only  the  interest  of  J.  Y.  Soafnmon  in  the  insured  prop- 
erty, but  also  that  of  his  daughters,  it  becomes  important,  first, 
to  inquire  whether,  in  making  the  agreement  with  complainant 
by  which  the  insurance  money  was  surrendered  to  Soammon, 
he  acted  not  only  for  himself  but  also  as  the  authorized  rep- 
resentative of  his  daughters ;  because,  if  in  that  transaction 
he  was  their  authorized  agent,  it  is  obvious  they  could  have 
no  ground  of  complaint,  and  that  would  end  this  controversy. 
Manifestly  he  stood  in  a  twofold  relation  to  the  property — 
First,  as  the  owner  of  the  life  estate ;  and,  secondly,  as  the 
representative,  to  a  certain  extent,  of  the  owners  of  the  rever- 
sion. The  individual  acts  of  Mrs.  Beed  and  Arianna  Scam- 
mon,  in  connection  with  the  property,  done  at  the  time  of, 
and  subsequent  to,  the  original  loan,  appear  to  have  been 
limited  to  the  execution  of  the  bond  and  mortgage  in  the  suit, 
and  the  making  of  the  agreement  of  partition  with  their 
father.  It  must  be  assumed  that  he  was  left  with  unre- 
stricted authority  to  manage  the  property  to  the  extent  of 
erecting  buildings  thereon,  collecting  rents,  paying  taxes, 
and  procuring  insurance.  So  far  as  those  acts  affected  the 
interests  of  the  owners  of  the  fee,  they  must  be  considered  as 
done  under  authority,  express  or  implied.  Moreover,  as  to 
some  if  not  all  of  such  acts,  he  had  not  only  the  legal  right. 
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but  as  the  owner  of  the  life  estate,  receiving  the  rents  and 
profits,  it  was  his  legal  duty  to  do  them. 

As  the  mortgage  contained  a  covenant  to  keep  the  build- 
ings insured,  and  as  the  care  and  management  of  the  property 
were  entrusted  wholly  to  Mr.  Soammon,  it  is  clear  that  his 
act  of  procuring  insurance  as  additional  security  to  the  mort- 
gage was  within  the  scope  of  his  agency  as  the  representative 
of  the  interest  of  his  daughters.  It  was  a  legitimate  incident 
to  the  business  of  managing  and  preserving  the  property. 
But  it  is  not  to  be  overlooked  that  this  and  the  other  acts 
before  specified  were  such  as  touched  the  property  in  its 
character  as  real  estate,  and  the  question  is,  could  authority 
to  make  the  special  agreement  in  relation  to  the  insurance 
money,  so  far  as  it  affected  the  interests  of  his  daughters,  be 
.  implied  from  the  general  power  he  possessed  and  exercised 
over  the  property?  I  am  of  opinion  it  could  not.  In  sup- 
port of  this  conclusion  it  is  to  be  borne  in  mind  that  the 
instrument  which  required  insurance  to  be  obtained,  and 
which  in  its  provisions  controlled  the  destiny  of  the  insurance 
money,  was  executed  not  by  Mr.  Scammon,  for  and  as  the 
agent  of  his  daughters,  but  by  those  persons  acting  for  them- 
selves. The  covenants  and  stipulations  of  the  mortgage  were 
made  effective  by  their  own  signatures  and  seals.  The  origin 
of  the  obligations  and  rights  of  all  the  parties  with  reference 
to  insurance,  and  any  moneys  derived  therefrom,  was  the 
mortgage;  and,  direction  having  been  therein  given  as  to 
the  nltimate  disposition  of  the  same,  so  serious  a  departure 
therefrom  as  a  waiver  of  valuable  rights  and  a  diversion  of 
the  fond  would  involve,  would  require  the  sanction  of  the 
owners  of  the  fee,  so  far  as  their  interests  were  concerned. 
The  waiver  of  rights  established  by  the  mortgage,  the  virtual 
revocation  of  special  contract  provisions,  involved  an  extra- 
ordinary power,  not  falling  within  such  general  control  over 
the  property  as  the  owner  of  the  life  estate  was  accustomed 
to  exercise.  It  was  outside  the  scope  of  his  agency,  and  not 
properly  incident  to  any  general  powers  pertaining  thereto. 
Consent  on  the  part  of  the  owners  of  the  fee  to  any  diversiozi 
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of  the  insurance  moneys   cannot  be  inferred  from  their 
silence,  because  they  had  no  knowledge  of  the  transaction. 

It  will  be  understood  that  all  this  is  said  upon  the  theory 
that  the  contesting  defendants  had  an  interest  in  the  insur- 
ance, and  in  such  application  of  the  insurance  fund  as  the 
mortgage  contemplated;  and  it  is  also  said  in  the  light  of 
the  fact  that  that  fund  was  allowed  to  be  personally  appropri- 
ated by  the  owner  of  the  life  estate,  and  was  not  used  in  rebuild- 
ing. How  far  the  equities  of  the  parties  might  have  been 
affected  if  the  moneys  had  been  used  in  rebuilding,  and 
whether  that  might  not  have  been  regarded  as  a  restoration 
of  the  lost  property,  and  therefore  a  benefit  to  the  parties 
interested  equivalent  to  an  application  of  the  moneys  on  the 
mortgage  debt,  are  questions  not  necessary  here  to  be  consid- 
ered. The  facts,  as  we  now  have  them,  are  that  this  agree- - 
ment  was  made ;  that  the  owners  of  the  fee  were  not  parties 
to  it,  and  never  authorized  it;  that  that  agreement,  even  in  the 
form  in  which  it  was  made,  was  not  performed ;  that  perform* 
ance  was  not  required  by  complainant;  and  that  the  insurance 
moneys  were  ultimately  diverted  so  thaf  they  neither  bene- 
fited the  mortgaged  property  iior  were  applied  upon  the  mort- 
gage debt. 

The  more  difficult  question  is,  had  the  owners  of  the  fee 
any  such  interest  in  this  insurance,  or  any  such  rights  in  the 
ultimate  disposition  of  it,  as  to  enable  them  to  question  the 
transaction  in  relation  thereto  between  their  father  and  com- 
plainant ?  The  proposition  that  the  insuranse  only  covered 
the  interest  of  Mr.  Scammon  in  the  property,  was  urged  with 
so  much  force  on  the  argument  that  I  have  not  been  without 
doubt  in  considering  the  question.  Undoubtedly,  as  life  ten- 
ant, he  had  an  insurable  interest  in  the  property.  And  when 
the  language  of  the  policy,  which  is  that  the  insurance  com- 
pany "do  hereby  insure  J.  Young  Scammon  •  •  •  • 
against  loss  or  damage  by  fire  to  the  amount  of  $15,000 
*  •  *  *  on  the  four-story  and  basement  brick  building," 
etc.,  is  considered,  disconnected  from  other  extrinsic  facts, 
there  is  certainly  force  in  the  view  that  his  interest  only  was 
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insured.  Bat  it  is  io  be  bonne  in  mind  that  the  interests  of 
all  the  mortgagors  in  the  mortgaged  property,  in  common  and 
Tiitboat  severance,  was  pledged  for  payment  of  the  debt. 
Farther,  that  the  mortgage  covenanted  generally  for  insur- 
ance, and  that  it  did  not  specify  the  several  interests  of  the 
covenantors.  The  l^uilding  was  part  of  the  realty,  and  the 
interests  vere  undivided.  They  were  dealt  with  as  a  unit. 
The  obligation,  was  not  in  terms  that  each  mortgagor  should 
cause  his  and  her  interest  to  be  severally  insured  for  the  bene> 
fit  of  the  mortgagee.  Further,  as  before  indicated,  it  was  the 
legal  duty  of  the  defendant  Soammon,  as  the  life  tenant  re- 
ceiving the  rents  and  profits,  to  keep  the  building,  as  an 
entirety,  insured,  and  in  procuring  insurance  he  must  be  held 
the  agent  of  his  daughters  so  far  as  their  interests  were  in- 
volved. And  when  we  consider  the  terms  of  the  policy  of 
insurance,  as  it  is  right  to  do,  in  connection  with  the  cove- 
nants and  stipulations  in  the  mortgage,  and  the  relations  at 
the  time  of  all  the  parties  to  each  other,  the  conclusion  must 
be,  I  think,  that  this  insurance  was  obtained  in  pursuance  of 
the  requirements  of  the  mortgage,  and  under  the  circum- 
stances the  presumption  is  that  it  covered  what  the  mortgage 
specified,  namely,  the  fair  insurable  value  of  the  building,  as 
an  entirety,  and  in  which  were  united  the  undivided  interests 
of  all  the  mortgagors. 

The  view  thus  taken  is  strongly  confirmed  by  the  manner 
in  which  the  insurance  proceeds  were  dealt  with  by  complain- 
ant. The  loss  was  payable  by  the  terms  of  the  policy  to  the 
mortgagee.  The  draft  of  the  fire  insurance  company  was 
payable  to  the  mortgagee's  order.  It  was  evidently  received 
and  treated  as  a  fund  to  be  either  applied  on  the  debt  or  to 
be  used  in  restoring  the  original  security.  The  acts  of  com- 
plainant were  equivalent  to  a  collection  of  the  insurance,  for  it 
had  the  draft  in  hand,  indorsed  it  to  Mr.  Scammon  by  ordinary 
commercial  indorsement,  and  assumed  to  control  the  ultimate 
destiny  and  Qse  of  the  proceeds.  If  the  money  was  to  be 
reUnquiidied  and  not  to  be  applied  on  the  mortgage  debt,  it  is 
clear  that  complainant  understood  that  the  legal  rights  of  the 
parties  required  that  it  be  placed  back  on  the  mortgaged 

v.4,no.4 — 16 


Digitized  by 


Google 


374  ntOlIBAL  SXPOBIBB. 

premises,  and  henoe  the  stringent  proTisions  to  that  end  in 
the  agreement  of  January,  1S73;  and  it  vas,  of  course,  nnder- 
stood  that  the  restoration  of  the  building  on  the  ■  premises 
would  enure  as  well  to  the  benefit  of  the  owners  of  the  fee  as 
to  that  of  the  owner  of  the  life  estate.  So  I  say  complainant 
dealt  with  the  insurance  not  as  Mr.  Scammon's  monej,  but  as 
a  further  security  furnished  under  the  mortgage,  and  as  some- 
thing which  affected  the  rights  of  all  the  mortgagors  in  the 
property,  and  in  which  all  were  interested. 

If  this  be  the  correct  view  of  the  question  the  remaining 
question,  which  relates  purely  to  the  righti  of  the  parties, 
woold  seem  not  to  be  difficult  of  solution.    The  provision  of 
the  policy,  that  the  loss  should  be  payable  to  the  mortgagee, 
operated  to  give  the  mortgagee  precisely  the  same  rights  and 
interest  in  the  policy  which  it  would  have  had  if,  without 
such  words,  the  policy  had  been  assigned  as  collateral  security 
to  the  mortgage  debt.     1  Jones  on  Mortgages,  §  407,  and 
cases  cited.    The  proceeds  of  the  insurance  in  the  hands  of 
complainant  represented  the  insured  property  and  the  inter- 
ests of  all  the  mortgagors  therein.    The  control  exercised 
over  the  same  by  the  mortgagee  was  equivalent  to  an  election 
by  it  tinder  the  pirovisions  of  the  mortgage  to  collect  and  re- 
ceive the  money.    This  being  so,  it  was  complainant's  duty 
to  use  and  apply  it  in  accordance  with  the  spirit  of  the  pro- 
visions of  the  mortgage,  and  for  the  benefit  of  the  parties  ben- 
eficially interested,  imless  they  consented  to  some  other  dis- 
position of  it.     Indeed,  it  is  difficult  to  perceive  why,  upon 
general  principles  of  equity,  so  far  as  the  rights  of  the  owners 
of  the  reversion  were  concerned,  complainant  could  not  have 
been  required  to  have  had  recourse  to  the  insurance  money 
as  collateral  security  for  payment  pro  tanto  of  the  mortgage. 
If,  in  any  view  of  the  equities  of  the  case,  complainant  might, 
without  the  knowledge  of  the  owners  of  the  fee,  agree  with  the 
life  tenant  to  place  the  money  back  on  the  mortgaged  prem- 
ises, it  was  bound  to  see  that  such  agreement  was  carried 
out,  and  that  the  money  was  so  used.     Failing  in  this,  and 
having  as  mortgagee  received  and  undertaken  to  deal  with 
the  insurance  proceeds  as  a  fund  representing  the  property. 
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equity  wUl  consider  that  ae  done  which  ought  to  have  been 
done,  and  must  therefore,  so  far  as  the  interests  of  the  non- 
consenting  mortgagors  are  eoncemed,  charge  complainant 
■with  this  fund  ia.nd  treat  it  as  operative  to  satisfy  the  mort- 
gage fro  tanio. 

The  case  at  bar  is  distinguishable  from  Gordon  v.  Ware 
Savings  Bank,  116  Mass.  588,  which  was  cited  by  the  learned 
counsel  for  complainant  on  the  argument..  That  was  a  ' 
case  where  mortgaged  premises  were  injured  by  fire,  and  the 
amount  of  the  loss  was  paid  by  the  insurer  in  pursuance  of 
its  agreement  with  the  mortgagor  to  the  first  mortgagee,  who 
subsequently  paid  the  amount  to  the  mortgagor  to  be  applied 
in  repairing  the  premises,  so  as  to  make  them  as  valuable  as 
before  the  fire ;  and  in  this  case  it  was  held,  under  the  facts, 
that  the  holder  of  a  second  mortgage  had  no  equity  to  have 
the  amount  so  received  applied  in  reduction  of  the  debt 
secured  by  the  first  mortgage.  The  facts  were  that  at  the 
time  the  first  mortagee  received  the  insurance  money  the 
mortgage  debt  was  not  due,  and  the  mortgagor  did  not  con- 
sent to  the  application  of  the  money  on  the  mortgage ;  and, 
moreover,  and  as  a  controlling  feature  of  the  transaction,  the 
money  was  applied  by  the  mortgagor  to  the  restoration  of 
the  impaired  security,  for  the  benefit  alike  of  all  parties  in- 
terested. These  circumstances,  of  course,  vitally  affected  the 
equities  of  the  second  mortgagee. 

The  point  was  made  on  the  argument  that  the  insurance 
money  could  not  be  applied  on  the  mortgage  debt  without  re- 
ducing the  liability  of  the  defendant  Soammbn  equally  with 
that  of  his  co-obligors  on  the  bond,  which  would  be  manifestly 
wrong.  And  the  question  was  put,  where  can  the  line  be  drawn 
in  the  proposed  application  of  this  money  in  reduction  of  a  lia- 
bility which  is  joint,  and  which  is  secured  by  the  pledge  of  in- 
terests that  are  undivided  ?  The  answer  is  that  the  rules  of 
equity  practice  are  sufficiently  flexible  to  meet  the  case.  The 
life  estate  may  be  charged  with  the  same  burden  of  liability  as 
it  was  originally  chargeable  with,  added  to  which  is  the  personal 
liability  of  the  defendant  Scammon ;  and  the  estate  of  the 
owners  of  the  fee  may  be  chai'ged  with  the  proper  proportion 
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of  liability,  namely,  $5,000,  and  interest.  The  decree  can  pro- 
vide for  a  Bale  of  the  life  estate  as  a  security  for  the  debt, 
unaffected  by  anything  that  has  transpired  between  its  owner 
and  complainant,  and  suitable  provision  can  be  made  touch' 
ing  the  personal  liability  of  the  defendant  Seammon  for  any 
deficiency.  Further,  the  same  decree  can  direct  a  sale  of  the 
interest  of  the  other  mortgagors  to  pay  so  much  of  the  debt 
as  is  in  excess  of  the  (15,000  realized  from  the  insurance. 

To  the  extent  indicated  the  exceptions  to  the  master's  re- 
port will  be  sustained,  and  decree  in  conformity  to  this  opin- 
ion. 


POBTSHOUTH  SlTINaS  BaNS  V.  OlTT  OT  SpBINOFIBU). 

{OirMt»  Oovrt,  8.  D.  Illinois.    ,  1880.) 

L  UcmciPij.  BoKDS— 'QT7K8TIONS  A»  TO  Valiiiitt. — All  questiona  of 
doubt  in  relation  to  the  yalldity  of  municipal  Iwnds  should  be  answered 
in  favor  of  their  legality,  where  the  city  lias  repeatedly  recognized  the 
yalidity  of  such  lionds,  and  lias  paid  interest  on  them  for  a  series  of 
years. 


-,  for  plaintiff. 
-,  for  defendani 


Dbuhuond,  G.  J.  All  questions  of  doubt  in  relation  to  the 
validity  of  these  bonds  should  be  answered  in  favor  of  their 
legality,  because  the  city  has  recognized  their  validity  repeat- 
edly, and  has  paid  the  interest  on  them  for  a  series  of  years. 
Therefore,  under  such  circumstances  as  these,  it  should  appear 
beyond  all  doubt  that  the  issue  of  the  bonds  was  void. 

First,  as  to  the  state-house  bonds :  By  the  act  of  Febraary 
26, 1867,  the  governor  was  authorized  to  convey  to  the  connty 
of  Sangamon  and  to  the  city  of  Springfield,  for  the  use  of  the 
county  and  city,  a  piece  of  land  known  as  the  public  square, 
upon  which  was  located  the  state  house,  for  the  sum  of  $200,- 
000,  and  for  the  further  consideration  that  the  city  and  county 
should  cause  to  be  conveyed  to  the  state  a  certain  parcel  of 
ground  which  was  described.  The  law  authorized  the  county 
of  Sangamon  and  the  city  of  Springfield  to  issue  such  bonda 
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and  lev;  Buoh  taxes  as  might  be  necessary  to  raise  the  sum 
of  $200,000,  and  for  the  purchase  of  the  tract  of  laud  which 
the  city  and  county  irere  required  to  convey  to  the  state.  In 
pursuance  of  this  law  some  of  the  bonds  in  this  case  were 
issued  by  the  city  of  Springfield,  reciting  that  they  were  issued 
under  this  law,  and  for  the  purposes  designated  in  the  law. 
The  oixly  objection  of  any  foree  against  these  bonds  is  that, 
as  the  law  authorized  the  governor  to  convey  the  particular 
lot  of  land  called  the  state-house  square  to  the  county  and 
city,  and  also  authorized  the  county  and  the  city  to  issue' 
bonds,  they  have  not  been  issued  by  the  city  and  county  jointly. 
It  is  true  that  the  law  might  have  been,  and  ought,  perhaps, 
to  have  been,  more  specific  in  relation  to  the  manner  in  which 
the  bonds  should  be  issued,  but  we  have  to  take  as  it  is  and 
construe  the  law.  Under  the  facts  before  the  court  it  seems 
that  the  bonds  in  controversy  here  were  issued  by  the  city 
alone.  Does  that  fact  render  this  class  of  city  bonds  inop- 
erative  ?  I  think  not.  There  are  many  reasons  why  the  con- 
struction which  was  given  by  the  city  and  county  authorities 
-was  proper,  and  such  a  construction  as  the  statute  warranted. 
There  would  undoubtedly  be  great  difficulties  and  embarrass- 
ments connected  with  the  issue  and  payment,  by  taxation  or 
otherwise,  of  bonds  given  by  the  city  and  county  jointly. 
They  are  separate  and  distinct  corporations.  True,  the  city 
is  a  corporation  within  the  county  of  Sangamon,  but  in  the 
administration  of  what  are  called  governmental  affairs,  and 
nearly  all  of  which  concern  the  welfare  of  the  people,  the 
mayor  and  common  council  of  the  city  have  exclusive  author- 
ity. The  county  has  no  juriBdiction  and  control  over  much 
which  pertains  to  the  welfare  of  the  citizens  of  Springfield, 
so  that  it  was  not  unnatural,  I  think,  when  this  statute  came 
to  be  considered  by  the  citizens  of  the  city  and  of  the  county, 
that  an  arrangement  should  be  made  between  them  by  which 
tbey  should  sever  in  the  bonds  which  the  law  contemplated 
should  be  given,  so  that  a  separate  distribution  should  be 
made.  That  it  was,  in  fact,  made,  does  not  particularly  ap- 
pear as  to  the  funds  to  be  raised,  although  it  is  admitted  that 
an  amicable  arrangement  was  made  between  the  respective 
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corporations,  and  the  bonds  were  issned  by  them  separfttelj. 
There  might  be  other  reasons  mentioned  which  might  oanse 
the  oitj  and  county  to  sever  in  the  issne  of  bonds;  bat  enough, 
I  think,  has  been  stated  to  show  that  it  was  not  a  violent  or 
forced  construction  of  this  statute  that  the  two  corporations 
should  issue  bonds  separately.  Under  all  the  circumstances 
of  the  case,  can  the  city  of  Springfield  be  allowed,  at  this 
time,  even  admitting  that  there  was  a  doubt  in  relation  to 
the  point  above  considered,  to  come  in  and  contest  the  valid- 
ity of  these  bonds,  on  the  ground  that  they  ought  to  hare 
been  jointly  issued  with  the  county?  It  ought  to  be  clear 
that  such  issue  was  in  violation  of  the  statute,  and  that  it 
was  not  competent  for  the  city  to  exercise  the  powers  it  did. 
I  think  that  is  not  the  fact. 

Many  of  the  authorities  which  might  be  referred  to  would 
apply  to  a  case  like  this.  These  bonds  were  issned  under 
this  statute.  The  interest  on  them  has  been  paid,  and  their 
legality  and  validity  never  denied,  for  many  years,  and  it 
would  be  hard  on  bona  fide  holders  of  these  bonds  to  allow 
the  city  at  this  time  to  contest  their  validity. 

As  to  the  bonds  given  by  the  city  called  the  water- works 
bonds,  I  have,  daring  the  argument,  adverted  to  the  statute 
upon  the  subject,  but  will  now  briefly  recur  to  it  to  show  that 
these  bonds  are  also  valid.  They  were  issued  under  a  stat- 
ute of  the  state  to  incorporate  the  Springfield  Water-works 
Company.  By  this  statute  there  was  a  special  corporate 
power  created,  which  was  clothed  with  authority  to  do  certain 
acts  in  connection  with  the  administration  of  the  municipal 
affairs  of  the  town,  but  it  was  not  intended  this  corporate 
power  should  be  severed  from  the  city  of  Springfield;  it  was 
to  be  a  power  of  the  city  of  Springfield,  and  to  carry  out, 
through  a  separate  and  distinct  body,  one  of  the  objects  for 
which  the  city  of  Springfield  was  created  as  a  corporation. 
It  was  so  intended  because  it  was  sopposed  that  a  body  of 
men  specially  selected  with  a  view  to  their  qualifications  for 
such  a  duty,  and  having,  to  a  certain  extent,  an  independent 
authority,  would  be  more  competent  to  execute  the  powers 
which  the  legislature  had  in  view  when  it  passed  this  law. 
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The  whole  scope  of  the  law  shows  that  this  special  body  was 
a  part  of  the  manioipality  of  Springfield,  although  independ- 
ent  of  its  functions  and  power.  By  the  eighth  section  of  the 
act  these  commissioners  thus  created  had  authority  to  borrow 
money  if  the  city  council  should  deem  it  expedient;  but  they 
had  not  the  right  to  borrow  independent  of  the  oity  council. 
Money  was  to  be  borrowed  upon  the  credit  of  the  oity.  They 
were  to  have  power  also,  with  the  approval  of  the  city  ooun- 
cil,  to  issue  bonds,  pledging  the  faith  and  credit  of  the  city 
for  their  payment,  principal  and  interest.  These  bonds  were 
to  be  issued  under  the  corporate  seal  of  the  city,  signed  by 
the  mayor  and  clerk,  and  made  payable  at  such  places,  and 
in  such  onrrency,  as  they  should  deem  expedient;  and  such 
bonds  were  not  to  be  issued  nntil  the  city  council  should  ap- 
prove of  their  issue  by  a  vote  of  a  majority  of  all  the  aldermen 
by  law  authorized  to  be  elected. 

Now,  it  clearly  appears,  from  these  provisions  of  the  stat- 
ute, that  although  there  was  a  separate  corporate  body  cre- 
ated by  this  law,  called  the  water  oommissioners,  in  relation 
to  the  issue  of  bonds  they  had  not  authority  of  themselves, 
but  must  act  in  oo-operatlon  and  in  connection  with  the  city. 
They  could  not  take  a  step  without  the  authority  of  the  city, 
and  the  bonds,  when  issued,  were  to  be  issued  under  the 'sig- 
natures of  the  mayor  and  clerk,  and  the  seal  of  the  city,  as 
well  as  on  its  credit.  Now«  it  would  be  a  contradiction  in 
terms  to  say  that  when  all  these  requisites  of  the  law  are 
complied  with,  as  they  have  been  in  this  case,  these  were  not 
the  bonds  of  the  oity,  and  that  ftis  was  not  a  legal  obligation 
of  the  oity  of  Springfield,  because  the  water  commissioners 
co-operated  with  the  city  authorities  in  the  issne  of  the  bonds. 
But  the  statute  pr(>vided  that  the  funds  derived  from' the  sale 
of  the  bonds  were  to  be  exclusively  used  for  the  purposes 
specified  in  this  act,  namely :  for  the  creation  and  continu- 
ance of  the  water-works  which  were  to  supply  the  city  with 
water.  And  the  law  also  provided  that  the  commissioners 
should  have  power  from  time  to  time  to  assess  the  amounts 
to  be  paid  for  water,  and  the  water  rents  were  to  be  a  lien 
upon  the  buildings  supplied  with  water,  which  water  rents 
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'Were  to  paj  for  the  interest  and  liqaidatipn  of  these  bonds. 
In  other  words,  there  was  a  special  fund  raised  in  a  special 
way,  and  to  be  appropriated  to  a  special  purpose,  under  this 
law.  There  can  be  no  doubt  that  this  is  a  debt  of  the  city  of 
Springhbld,  and  for  it.  If  it  becomes  due  and  is  not  paid  the 
city  of  Springfield  is  liable,  and  a  jadgment  can  be  rendered 
against  the  city.  But  as  to  how  that  jadgment  shall  be  paid 
is  another  question,  and  may  depend  upon  the  particular 
provisions  of  law  wliich  are  applicable  to  that  species  of  debt, 
and  which  it  is  not  necessary  now  to  consider,  though  it  may 
become  necessary,  provided  a  judgment  is  rendered  and  the 
parties  for  whom  it  is  rendered  seek  to  have  it  paid.  In 
wliat  manner  that  shall  be  done  it  may  be  for  the  court  to 
determine  under  the  various  provisions  of  law.  Undoubtedly, 
an  ordinary  execution  could  not  issue  against  the  city,  but  it 
would  probably  have  to  be  paid  out  of  the  particular  fund 
which  was  intended  to  be  appropriated  by  law,  under  the  action 
of  the  commissioners,  to  the  debt  itself. 

The  high-school  and  sewerage  bonds  I  may  consider  to- 
gether.    As  I  understand,  the  charter  gives  the  city  the  right 
to  borrow  money.     The  charter  prescribes  what  shall  be  the 
duties  of  the  city  authorities,  and  what  they  shall  have  the 
right  to  do — what  improvements  they  shall  make,  what  build- 
ings  they  may  construct,  and  everything  connected  with  the 
general  welfare  of  a  community  Jike  the  city  of  Springfield. 
It  was  intended,  in  other  words,  by  the  charter,  to  clothe  the 
city  authorities  with  all  the  powers  necessary  for  the  welfare, 
safety,  and  government  of  a  town  or  oity  like  Springfield. 
Certainly,  as  a  part  of  the  duty  thrown  upon  the  city  author- 
ities, it  became  proper  and  right  for  them  to  improve  their 
streets,  to  construct  sewers,  to  build  school-houses,  and  to 
determine  in  what  manner  they  should  be  constructed,  how 
they  should  be  regulated,  and  everything  connected  with  the 
management  and  control  of  schools  and  school-houses.   Now, 
this  being  a  part  of  their  duty  vested  in  them  by  the  charter, 
they  are  authorized   to  borrow  money.     Clearly,  they  are 
authorized  by  the  charter  to  borrowmoney  and  to  issue  bonds 
for  all  legitimate  purposes  connected  with  the  performance  of 
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their  duty,  whether  the  constraetion  of  sehool-hoaseB,  the 
payment  of  the  salaries  of  teachers,  the  improvement  of 
streets,  the  baildin^  of  sewers  or  bridges.  The  charter  does 
not  limit  the  power  of  the  city  to  borrow  money  to  any  par- 
ticular purpose.  It  does  not  say  that  they  shall  borrow 
money  for  this  purpose  or  that  only.  The  clear,  reasonable 
constraetion  of  the  charter  is  that  the  city  authorities  shall 
have  the  right  to  borrow  money  for  any  legitimate  purpose, 
in  ooimection  with  the  aathority  vested  in  them  by  the  charter 
itself.  Therefore,  I  can  have  no  doubt  that  it  was  perfectly 
proper  for  the  authorities  to  expend  money,  and  to  borrow 
for  the  purpose  of  paying  for  saoh  expenditures;  as,  for 
instance,  building  a  school-honse  of  any  grade,  or  making 
sewers,  for  such  purposes  are  certainly  within  the  ordinary 
municipal  duties  of  a  city  council.  The  fact  that  the  charter 
authorizes  the  city  to  impose  taxes  for  the  construction  of 
sohooUhouees,  or  sewers,  or  for  the  improvement  of  streets, 
does  not  take  away  the  powers  of  the  city  also  to  borrow 
money  fbr  those  purposes,  and  the  power  to  issue  bonds  still 
exists,  notwithstanding  the  right  to  impose  taxes  for  the  pur- 
pose of  building  a  school-house  or  constructing  sewers. 

As  to  the  railroad  bonds,  I  do  not  see  how  their  validity 
can  be  successfully  contested.  There  was  authority  given  to 
make  the  subscription,  and  it  was  made,  and  bonds  were 
issued  and  stock  obtained,  and,  in  some  instances,  voted  for, 
as  the  proof  shows.  And  as  to  the  necessity,  in  some  of  the 
cases,  for  a  vote  by  the  people  in  respect  to  the  re-issue  of 
bonds,  I  do  not  see  that  that  was  necessary,  for,  it  being  once 
admitted  that  the  city  authorities  had  the  power  to  issue 
these  bonds,  that,  undoubtedly,  carried  with  it  the  authority 
to  renew  the  bonds,  or  to  take  them  up  and  supply  their  place 
with  other  bonds ;  and  I  do  not  think  it  can  be  expected  that 
those  who  took  bonds  under  such  circumstances — that  is, 
re-issued  bonds — can  be  required  to  look  into  all  /the  details 
connected  with  the  manner  in  which  the  old  bonds  had  been 
taken  up  and  the  new  ones  issued.  It  may  be  that  there 
were  irregularities  connected  with  the  ispue  of  new  bonds. 
I  am  not  saying  that  there  were,  but  suppose  that  there  were. 
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Btill,  I  do  not  tiiink  that  that  -voald  render  the  re-isaned 
bonds  invalid. 

I  have  not  tbonght  it  necessary  to  take  further  time  for  the 
purpose  of  giving  my  general  views  in  relation  to  the  validity 
of  these  bonds.  If  I  took  more  time,  and  looked  into  the  case 
more  fully,  I  might  go  more  into  detail  than  I  have;  but  the 
equity  of  the  holders  of  these  bonds  does  seem  so  strong  that 
no  court,  unless  under  a  sort  of  moral  or  legal  compulsion, 
would  feel  inclined  to  say,  under  all  the  oironmstanceaof  this 
case,  that  these  bonds  were  invalid.  Having  been  issued  for 
so  long  a  time,  the  interest  on  them  having  been  paid,  and 
their  validity  having  been  recognized  again  and  again  in  after 
years  by  the  city  authorities,  it  does  seem  as  though  it  is  too 
late  now,  under  all  the  circumstances  of  this  case,  for  the 
city  to  question  their  validity.  I  therefore  hold  that  they  are 
valid,  and  the  city  is  liable.  It  has  issued  the  bonds,  obtained 
the  money  and  the  benefits  it  has  conferred,  and  lav  and 
equity  declare  that  the  debt  should  be  paid. 


BTBBBon  V.  Thb  Boabd  or  CoxnnT  GomasstomBS  or  Fubbu> 

County. 

(OireuU  Court,  D.  Oolorado.    — ; — ,  1880.) 

1.  Btatdtb  Oovsrsmsa  Statittb— Whkr  Vaud.— A  statnte  construing 
and  explaining  a  prior  statute  k  Talld,  iii  so  far,  at  least,  as  future 
transactions  are  concerned. 

t.  Statute — Railroad — Stock. — A  statute  authorizing  counties  to  tak* 
stock  in  railroads  is  applicable  to  a  railroad  duljr  organized  under  a 
subsequent  statute. 


-,  for  plaintiff. 
-,  for  defendant 


MiUiBB,  G.  J.  The  case  of  Stebbina  agamst  the  board  of 
county  commissioners  is  submitted,  and  at  Judge  Hallett'a 
request  I  have  examined  it,  and  pronounced  t^e  result.  This 
is  a  suit  on  bonds  issued  by  Pueblo  county  in  aid  of  a  rail- 
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road  called  the  Pueblo  &  Salt  Lake  Bailroad,  or  some  such 
name  as  that,  that  were  issued  in  187'*'.  The  defence  to  them 
is  that  the  county  had  no  authority  to  eubscribe  to  stock  in 
any  railroad  at  that  time.  An  act  of  the  territorial  legisla- 
ture  of  li^68  does  authorize  counties  to  take  stock  in  railroad 
companies,  but  tho  argument  is,  and  the  plea  is,  that  at  that 
time  there  existed  no  law  by  which  any  railroad  company 
conld  be  organized  in  the  manner  that  this  company  has  been 
organized ;  that  the  act  of  congress  of  March  2,  1867,  im- 
pliedly forbade  such  organization;  and  probably  that  is  a 
fair  construction  of  that  act.  But,  by  a  subsequent  act  of 
1872,  congi'ess,  as  the  defendant  alleges,  undertook  to  con- 
strue  that  act,  and  in  their  construction  of  it  they  declare 
that  it  should  be  held  to  extend  to  the  right  to  organize  rail- 
road companies.  It  is  denied  that  congress  has  any  right  to 
give  a  construction  to  the  statute  which  will  bind  the  court, 
and  therefore  that  act  of  1867  remains,.and  this  railrpad  I 

has  no  competent  organization  which  will  enable  it  to  take  f 

subscriptions  to  stock.    But,  in  a  case  which  came  up  con-  | 

ceming  taxation  under  the  internal  revenue  law,  which  I  P< 

decided  myself  in  the  supreme  court,  a  very  similar  statute,  f| 

construing  a  former  statute,  is  made  the  subject  of  considera-  | 

tion,  and.  in  that  case  the  court  held  that,  while  it  might  not  I 

be  true  that  rights  existing  prior  to  the  explanatory  ordeclar-  ' 

atory  statute  will  be  affected  by  that  declaratory  statute,  yet,  w 

inasmuch  as  congress  or  any  legislative  body  has  a  right  to 
pass  a  law  for  the  future  that  such  a  statute  shall  be  held  to 
moan  so  and  so,  while  it  may  not  affect  past  transactions,  it  is 
equivalent  to  the  passage  of  a  statute  of  that  character  for  the 
future ;  and,  while  it  is  not  necessary  for  us  to  decide  here 
whether  that  declaratory  statute  would  affect  any  contracts  or 
transactions  prior  to  its  passage,  it  is  sufficient  to  say  that 
after  its  passage  it  became  a  part  of  the  law  ot  1867,  and  it 
was  a  declaration  by  congress  that  railroad  companies  might 
be  organized  in  the  manner  that  this  was  organized,  after 
that  period.  That  was  passed  in  1872,  and  this  corporation 
filed  its  certificate  of  organization  in  1873;  it  therexore  was 
organized  after  the  declaratory  act,  and,  so  far  as  that  is 
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conoemed,  or  any  other  that  I  know  of^  it  was  a  yalid  organ- 
ization. 

It  is  said,  nevertheless,  that  the  act  of  1868,  which  author- 
ized the  counties  to  take  stock  in  railroads,  was  wholly  void, 
because  this  railroad  was  not  organized  according  to  the  lav 
as  it  then  stood ;  but  that  act  of  1868  was  a  continuing  act- 
was  not  made  with  reference  to  this.  There  were  railroad 
corporations  then  in  existence  to  whom  it  might  apply,  and 
it  would  apply  to  any  future  railroad  corporation  properly 
organized.  Therefore,  that  act  of  1868  authorized  the  county 
of  Pueblo  to  subscribe  to  the  stock  of  a  railroad,  properly  or- 
ganized in  1873;  as  it  did  at  the  time,  1874. 

I  think,  therefore,  all  the  objections  taken  to  the  bonds  on 
account  of  the  invalidity  of  the  subscription  are  ineSectoal; 
and  as  that  is  the  only  question,  the  demurrer  will  be  sus- 
tained, and.  plea  held  bad. 

An  appeal  has  been  taken  from  this  ruling  to  the  United 
States  supreme  court. 


Westbbk  UmoK  Tslbobaph  Co.  v.  Eaksas  Faoifio  Bailwat 
Co.  and  others. 

(DiiMet  Ontrt,  D.  (Morado.    ,  1880.) 

.  1.  Ratlhoad— Tklkqraph  Fraschise— Contkaot.— A  railroad,  tuthor- 
ized  and  required  by  the  act  of  its  organization  to  constnict  a  tele- 
grapti  line,  entered  into  a  contract  with  a  telegraph  company  for  tbe 
construction  of  guch  line.  Sdd,  such  contract  conld  not  be  avoided 
by  the  railroad  company,  either  as  a  usurpation  of  its  function  or  for 
want  of  capacity  to  make  it. 

X  Same— Samk — Same— Iixbgai.  CLArsB.— A  clause  of  snch  contract 
contained  an  agreement,  upon  the  part  of  the  railroad  company,  not 
to  transport  men  or  materials  for  any  other  telegraph  company  ttks3 
than  the  regular  rates  for  passengers  and  freight,  and  not  to  give  per- 
mission to  any  such  company  to  erect  another  line  on  its  lands  or 
roadway.  Held  that,  if  such  clause  was  void,  as  in  conflict  witli  the 
act  of  1866,  aiding  the  conatmctioa  of  telegraph  lines,  it  ooold  be 
^eliminated  from  the  contract. 
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S.  Baicb— Saxe-^Same— Officicrb — Rebcibsioit.— Such  contract  also  pro- 
vided for  the  transmission  without  charge,  by  the  telegraph  cotnpan/, 
of  the  family,  private,  and  toeicU  meuages  of  the  executive  officers  of  the 
lailroad.  SM  that,  as  such  free  use  %t  the  telegraph  was  not  lim- 
ited to  the  officers  who  made  the  contract,  it  could  be  rescinded  after 
the  expiration  of  13  years. 

4.  Samb  —  Samz — Saui:  —  Rebcibsion  — Apphophiation. — Held,  further, 
however,  that  such  rescission  would  not  authorize  either  party  to 
appropriate  to  its  own  use  the  joint  property  of  both,  acquired  under 
the  contract,  withont  paying  for  the  same. 

'■ — ,  for  plaintiff. 

,  for  defendants. 

Hallett,  D.  J.  On  the  first  day  of  October,  A.  D.  1876, 
the  Union  Pacific  Bailway  Company,  eastern  division,  after- 
wards known  as  the  Kansas  Pacific  Bailway  Company,  en- 
tered into  a  contract  with  the  Western  Union  Telegraph 
Company  relating  to  the  construction  and  use  of  a  line  of 
telegraph  on  and  along  the  road  of  the  first-named  company. 
This  contract  was  to  continue  25  years.  The  railway  com- 
pany agreed  to  pay  to  the  telegraph  company  the  cost  of 
poles,  wire,  and  insulators  which  had  been  erected  on  the 
line  of  the  road  between  Wyandotte  and  Fort  Riley,  Kansas, 
and  thereafter  to  famish  material  for  extending  the  line  as 
the  road  should  be  built  westward.  The  railway  company 
was  to  furnish  the  materials  and  transportation  for  the  line, 
and  the  telegraph  company  was  to  construct  it  and  keep  it  in 
repair.  The  telegraph  company  wa.s  also  to  furnish  main 
batteries  for  operating  the  line;  and,  until  a  second  wire 
should  be  extended,  both  companies  were  to  use  the  first  in 
common.  After  another  wire  should  be  put  up  by  the  tele- 
graph  company,  the  first  was  to  remain  tot  the  exclusive  use 
of  the  railway  company,  and  thereafter  either  company  could 
have  wires  for  its  own  use,  as  its  bubiness  should  require,  by 
paying  the  cost  thereof.  With  this  arrangement  as  to  build- 
ing, maintaining,  and  operating  the  line,  the  railway  com- 
pany was  to  have  free  use  thereof  for  its  own  business,  and 
the  telegraph  company  to  use  and  operate  it  for  business  in 
general,  from  which  a  profit  might  be  derived.  Each  party 
fulfilled  the  contract  until  the  line  was  built  to  Denver;  and 
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thereafter  they  continued  in  the  1186  and  enjoyment  of  it 
until  on  or  about  the  twenty-seventh  day  of  February  last, 
when  the  officers  of  the  railway  company  took  possession  of 
the  telegraph,  and  have  excluded  the  telegraph  company 
therefrom  ever  since  that  time.  To  prevent  such  action  the 
telegraph  company  filed,  in  the  district  court  of  Arapahoe 
county,  the  original  bill  in  this  cause  against  the  Kansas 
Pacific  Bailway  Company  and  the  American  Dnion  Telegraph 
Company,  and,  on  the  twenty-sixth  of  February  last,  ob- 
tained from  the  judge  of  that  court  an  order  restraining  the 
Kansas  Pacific  Railway  Company  from  interfering  in  any 
manner  with  the  plaintiff's  possession  of  the  telegraph  line. 
A  writ  of  injunction  was  issued  out  of  that  court  pursuant  to 
such  order,  and  due  service  thereof  made  on  the  officers  of 
the  railway  company.  The  latter,  assuming  to  be  officers  of 
another  corporation  called  the  Union  Pacific  Bailway  Com- 
pany, which  was  organized  about  the  first  of  February  last 
by  consolidating  the  Union  Pacific  Railroad  Company  and  the 
Denver  Pacific  Bailway  &  Telegraph  Company  with  the  said 
Kansas  Pacific  Railway  Company,  disregarding  the  writ,  took 
possession  of  the  telegraph  line  for  and  in  the  name  of  the 
said  Union  Pacific  Railway  Company.  The  cause  was  after- 
wards removed  into  this  court,  under  the  act  of  congress  of 
1875,  and  a  supplemental  bill  was  filed,  in  which  the  said 
Union  Pacific  Railway  Company  consolidated,  and  others, 
were  made  defendants  with  the  Kansas  Pacific  Railway  Com- 
pany. In  this  bill,  and  upon  the  argument,  the  right  of  the 
several  corporations  before  mentioned  to  unite  in  the  manner 
pursued  in  organizing  the  Union  Pacific  Railway  Company, 
is  denied ;  and  it  is  claimed  that  the  officers  of  the  railway 
company,  whether  acting  for  the  Union  Pacific  Company, 
assuming  that  company  to  have  been  legally  organized,  or  for 
the  Kansas  Pacific  Company,  were  guilty  of  disobedience  to 
the  writ  of  injunction  issued  from  and  out  of  the  district  court 
of  the  state,  for  which  they  should  be  punished.  When  that 
question  shall  be  considered  it  may  become  necessary  to  ex- 
amine the  proceedings  of  the  several  corporations  looking  to 
consolidation,  and  to  determine  whether  they  are  effectual; 
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ftnd,  if  the  consolidation  shall  be  recognised,  then  it  may  be- 
come  neoessarj  to  determine  whether  the  officers  of  the  con- 
solidated  company  could  lawfully  disobey  a  writ  directed  to 
one  of  the  companies  forming  snch  consolidated  company. 
The  argument  at  the  bar  was  not  directed  to  those  questions, 
bat  rather  to  the  case  made  in  the  supplemental  bill  to  en- 
join the  defendants  from  any  further  use  of  the  telegraph 
line,  except  as  provided  in  the  contract. 

The  validity  and  force  of  the  consolidation  is  not  neoes-  j 

sarily  involved  in  the  issuance  of  a  new  writ,  for  the  consoli-  ! 

dated  company,  if  properly  organized,  can  claim  no  higher  or 
better  right  than  its  predecessor,  the  Kansas  Pacific  Com-  j 

pany.     Upon  the  case  made  in  the  supplemental  bill,  the  I 

rights  of  all  parties  are  referred  to  the  contract,  and,  accord-  * 

ingly,  that  instrument  has  been  attacked  by  defendants  upon  ! 

several  grounds,  which  will  now  be  discussed.  I 

And,  first,  it  is  alleged  that  the  railway  company,  having  I 

authority  from  congress  to  construct  a  line  of  telegraph  as  ' 

well  as  a  railroad,  could  not  delegate  such  authority  to  an-  ! 

other  corporation,  charged  by  law  with  the  duty  of  construct- 
ing a  telegraph  for  the  use  of  the  general  government  and  the  ' 
public.     It  is  said  that  the  railway  company  could  not,  by  I 
contract  or  otherwise,  substitute  another  in  the  performance                              ' 
of  that  duty.     The  contract  shows  that  the  line  was  to  be                              ! 
built  as  required  by  the  act  under  which  the  railway  company                                •' 
was  organized,  and  accepted  by  the  government  in  fulfilment 
of  that  company's  obligations,  as  by  the  act  of  congress  that 
company  is  required  to  operate  its  road  and  telegraph  line  in              -  9 
a  particular  manner,  and  penalties  are  prescribed  for  failure 
therein.     18  St.  112.     It  is  urged  that  the  company  must  be 
vigilant  in  the  performance  of  its  duties,  and  cannot  commit 
into  other  hands  the  functions  with  which  it  is  itself  endowed. 
If,  however,  all  this  should  be  conceded,  its  relevancy  to  the 
present  controversy  is  not  apparent.    The.  telegraph  company 
has  not  assumed  to  act  under  or  in  pursuance  of  the  authority 
given  to  the  railway  company  in  respect  to  telegraph  lines. 
It  claims  to  be  a  corporation  organized  in  the  state  of  New 
york,  with  power  inherent,  to  construct  and  maintain  tele- 
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graph  lines  in  all  parts  of  the  country;  and  it  is  plain  enoogh 
that,  in  conatruoting  the  line  in  controversy,  it  proceeded  in 
the  exercise  of  such  power,  real  or  assumed,  and  not  in  virtue 
of  authority  desived  from  the  railway  company.    It  is  true 
that,  in  constructing  the  line  in  dispute,  the  parties  intended 
that  it  should  be  accepted  by  the  government  in  lieu  of  that 
which  the  railway  oompany  was  required  to  build.    That  cir. 
cumstance  may  affect  the  relations  of  the  government  to  this 
property,  but  it  does  not  prove  that  the  telegraph  company 
sought  or  attempted  to  appropriate  to  its  own  use  the  railway 
company's  franchise.    Acting  in  its  own  right,  and  assuming 
to  have  authority  in  that  respect,  the  telegraph  company  en- 
tered into  a  contract  with  the  railway  company  for  building  a 
telegraph  on  the  right  of  way  of  the  railway  oompany;  and 
the  latter  oompany,  by  making  such  contract,  recognized  the 
right  and  authority  which  the  former  oompany  then  assumed 
to  have.     As  between  the  parties,  the  contract  thus  made 
may  be  and  should  be  considered  without  reference  to  the 
power  conferred  on  the  railway  company  in  respect  to  a  tele- 
graph.  Independently  of  that  authority,  the  railway  oompany 
could  contract  with  any  telegraph  company  in  respect  to  the 
lines  of  the  latter  on  its  right  of  way.     For  convenience  in 
constructing  and  maintaining  these,  as  well  as  to  secure  a 
direct  course,  the  telegraph  lines  of  a  country  are  usually 
built  along  the  lines  of  railway ;  and  the  railway  oompanies 
have  no  necessary  relation  to  them  except  as  common  car- 
riers ;  that  is  to  say,  they  carry  the  material  for  building  and 
repairing  them,  and  the  men  who  do  the  work.     In  some  in- 
stances the  railway  company  owns  and  operates  the  telegraph, 
and  in  others  it  has  an  interest  in  the  line,  by  which  the  use 
of  it  is  secured.     But  these  circumstances  are  entirely  con- 
ventional, and  no  reason  is  perceived  for  denying  to  a  railway 
company  the  right  to  contract  for  a  dozen  lines  of  telegraph 
on  its  right  of  way  with  as  many  different  telegraph  com- 
panies ;  and  the  circumstance  that  the  railway  company  has 
power  inherent  to  construct  a  telegraph  for  itself,  is  not  at  all 
controlling  on  this  point.    It  may  have  its  own  telegraph, 
and  contract  with  other  oompanies  lot  additional  lines  to  any 
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ezioni.  In  that  case  the  right  of  one  company  as  against 
the  railway  company  would  not  depend  in  any  degree  npon 
the  relations  of  the  latter  with  other  companies,  or  with  the 
power  that  created  it.  In  ascertaining  such  right  we  should 
look  only  to  the  contract  between  the  parties,  disregarding 
the  relations  of  each  with  other  parties  as  res  inter  alios  acta. 
So,  in  this  case,  the  controversy  is  not  whether  the  Kansas 
Pacific  Bailway  Company  has  constructed  a  line  of  telegraph 
as  required  by  its  organic  law,  or  has  discharged  any  of  its 
duties  to  the  government.  That  is  a  question  which  concerns 
the  government  only,  and  which  cannot  arise  between  these 
parties,  unless,  indeed,  it  should  be  alleged  that  the  contract 
has  been  violated  in  respect  to  the  service  to  be  rendered  to 
the  government.  In  some  incidental  way  the  question  might 
come  to  the  surface  npon  a  charge  of  a  breach  of  contract, 
but  that  is  not  made  in  this  record,  and  therefore  the  ques- 
tion is  not  presented  in  that  aspect.  Properly  understood, 
the  question  at  issue  is  whether  the  contract  between  these 
parties  shall  be  avoided  on  the  ground  that*  the  telegraph 
company  has  usurped  a  function  of  the  railroad  company,  or 
for  want  of  capacity  in  the  latter  to  make  it.  Upon  that 
question  I  am  of  the  opinion  that  the  objection  is  without 
foundation. 

It  is  also  objected  that  the  fifth  clanse  of  the  contract  is  in 
restraint  of  trade,  and  against  public  policy.  In  that  claqse 
the  railway  company  agrees  not  to  transport  men  or  materials 
for  any  other  telegraph  company  at  leas  than  the  regular 
rates  for  passengers  and  freight,  and  not  to  give  permission 
to  any  such  company  to  erect  another  line  on  its  lands  or 
roadway.  This  stipulation  appears  to  be  in  opposition  to  the 
act  of  congress  of  1866,  to  aid  in  the  construction  of  tele- 
graph lines,  (14  St.  221,)  and  perhaps  it  is,  for  that  reason, 
without  effect;  but,  if  that  view  shall  be  accepted,  that  para- 
graph may  be  eliminated  from  the  contract  without  iinpairing 
other  provisions  of  the  same  instrument. 

The  contract  is  peculiar,  in  that  the  acts  to  be  done  by  the 
parties  respectively,  towards  maintaining  the  line  for  their 
joint  use,  are  obviously  the  essential  feature  of  the  agreement. 

v.4,no.4— 19 
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Gaating  out  the  fifth  paragraph,  the  contract  is  not  affected 
ia  respect  to  consideration.  2  Chitty's  Contracts,  1001;  2 
FarsoTi's  Contracts,  605.  If,  however,  that  paragraph  is  not 
obnoxious  to  the  last-mentioned  statute,  it  is  not  otherwise 
open  to  criticism.  By  its  terms  other  companies  may  have 
men  and  materials  transported  over  the  railway  at  the  usual 
rates,  and  a  telegraph  line  may  be  built  on  other  lands  as 
well  as  those  belonging  to  the  railway  company.  Counsel 
will  find  a  very  good  opinion  on  that  point  in  7  BisseU,  367. 
So,  also,  it  may  be  said  that  a  restrictive  stipulation  in  a  con- 
traot  is  without  force,  where,  as  in  Colorado,  the  law  provides 
for  condemning  lands  for  the  use  of  a  telegraph.  If  the  rail- 
way company  should  refuse  to  allow  another  telegraph  com- 
pany to  build  on  its  lands  because  it  has  agreed  with  the 
plaintiff  so  to  do,  or  for  any  other  reason,  the  law  will  open 
the  way  for  such  other  companies  when  thereunto  requested. 
,  Ths  authority  of  the  railway  company  over  its  right  of  way 
and  its  title  thereto,  as  whether  absolute  or  less,  does  not 
arise  in  this  discussion.  What  has  been  said  must  be  re- 
garded as  referring  to  the  company's  interest  in  the  way,  as 
against  telegraph  companies,  whatever  that  interest  may  be. 
A  third  objection  to  the  contract  is  founded  on  the  fourth 
paragraph,  which  provides  that  the  business  of  the  railway 
company,  and  the  family,  private,  and  tocial  messages  of  the 
executive  officers  shall  be  transmitted  without  charge  between 
all  stations  on  the  line  of  said  railway,  and  also  between  all 
such  stations  and  the  city  of  St.  Louis,  Missouri,  and  elsewhere 
in  the  United  States,  over  all  other  lines  of  the  telegraph  com- 
pany,  with  certain  limitations  therein  specified.  In  so  far  as 
this  relates  to  the  free  use  of  the  lines  of  the  telegraph  company 
by  the  officers  of  the  railway  company,  in  respect  to  their 
private  affairs,  no  attempt  has  been  made  to  sustain  it.  That 
the  contract  was  made  by  and  on  behalf  of  the  railway  com- 
pany, and  that  the  consideration  for  all  the  promises  of  the 
telegraph  company,  including  that  which  relates  to  the  trans- 
mission of  messages,  is  furnished  by  the  railway  company,  is 
too  plain  for  argument;  and  it  must  be  conceded  that  the 
officers  of  the  railway  company,  in  securing  to  themselves 
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personally  the  use  of  the  telegraph,  which  was  of  some  value, 
need  the  corporate  property  for  their  own  advantage,  and 
thus  abused  the  trost  committed  to  their  charge.  We  may 
acquit  them  of  any  intent  to  wrong  their  company,  and  say 
that  the  stipulation  is  an  expression  of  courtesy  on  the  part  of 
the  telegraph  company  towards  those  with  whom  they  were 
intimately  associated  in  business.  In  civility  to  each  other 
officers  of  corporations  may  surpass  the  interests  of  their 
eonstituentB  in  a  manner  which  cannot  be  sanctioned  by  the 
law ;  and  it  should  never  be  said  that  the  obligations  of  civility 
and  courtesy,  as  known  and  recognized  amiong  officers  of  cor- 
porations, may  be  framed  into  contracts  to  bind  their  prin-  ' 
oipallB.  To  trust  so  much  to  the  exuberance  of  generous  j 
hearts  would  seriously  endanger  corporate  property.  Bead 
it  as  we  will,  the  contract  secures  to  the  officers  of  the  rail- 
way company  the  free  use  of  the  telegraph  in  respect  to  their 
private  affairs,  and  no  explanation  can  be  made  that  will 
break  the  force  of  that  statement.  That  the  privilege  thus 
secured  was  of  some  value,  will  not  he  denied;  and  the  fact 
that  the  officers  could  not  have  been  induced  to  accept  the 
like  value  in  any  other  form  is  of  no  weight.  To  insert  such 
a  stipulation  in  the  contract  was  a  misuse  of  the  corporate 
property  for  which  the  contract  itself  may  be  avoided.  Field 
on  Goi^orations,  174.  As  already  stated,  however,  the  rail- 
way company  did  not  disaffirm  the  contract,  but  proceeded 
in  the  execution  of  it  until  recently,  a  period  of  more,  than  13 
years.  In  most  cases  ratification  would  be  implied  from  ench 
use  and  enjoyment,  and  the  contract  would  have  become  irrev- 
ocable. Such  would  be  the  rule  if  the  free  use  of  the  telegraph 
had  been  limited  to  the  oMcers  who  were  concerned  in  mak- 
ing the  contract ;  but  the  provision  extends  to  all  officers  of 
the  company,  as  well  those  who  were  to  come  after  as  those 
who  made  the  contract,  and  thus  it  is  kept  alive  by  continu- 
ous feeding.  In  this,  as  in  other  respects,  the  contract  ap- 
pears to  stand  upon  continually-recurring  acts  of  the  parties. 
The  railway  company  can  hardly  be  charged  with  negligence 
in  failing  to  repudiate  an  agreement  which  continually  sup- 
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plied  its  officers  with  reasons  for  keeping  sileni ;  and  bo  we 
must. say  that  the  railway  company  is  still  at  liberty  to  rescind 
the  contract  if  it  wishes  to  do  so;  but  rescission  does  not  mean 
that  either  party  may  appropriate  to  its  own  use  the  joint 
property  of  both,  acquired  under  the  contract,  without  paying 
therefor.  2  Ghitty's  Contracts,  1089n.  In  so  far  as  the  con- 
tract  has  been  executed  both  parties  are  bound,  and  the  right 
of  each  in  the  property  acquired  pursuant  to  its  provisions 
must  be  respected.  The  seizure  of  the  line  on  the  twenty- 
seventh  of  February,  by  the  railway  company,  was  clearly  as 
illegal  as  if  the  coisCtract  were  free  from  objections.  Whethw 
there  is  any  means  by  which  either  party  may  acquire  the 
interest  of  the  other  in  the  property  in  controversy  is  not  a 
question  now  presented  for  consideration.  Nor  is  it  necessary 
to  ascertain  what  interest  each  party  has  in  the  telegraph 
line.  It  is  enough  that  the  property  is  owned  by  the  parties 
to  the  contract  jointly,  and  that  the  railway  company  has 
wrested  the  possession  from  its  associate  without  warrant  or 
authority  of  law.  The  parties  must  be  restored  to  the  posi- 
tion in  which  they  were  before  the  seizure,  afid  for  that  pur- 
pose the  injunction  will  be  allowed. 

KoTB.    8ee  Wetiej-n  Union  Tdegrapk  Co.  r.  Union  Pae^  BaUwi^  Co.  8 
Fbd.  Bet.  721. 


United  States  v.  Hart. 

{Oirouit  Cowrt,  W.  D.  Trnneuu.    ,  1880.) 

BUCCIS88ION  Tax— CoNBTBUonoK  of  a  Dbbd— Ade^uatk  Coksidbra- 
TiON. — A  deed  from  a  mother  to  her  sons  conveying  land  "  for  and  in 
consideration  of  love  and  affection,  and  tlie  farther  consideration  of 
the  assistance  they  have  rendered  me  siuoe  the  death  of  my  husband," 
is  not  a  deed  of  gift  made  withoat  valuable  and  adequate  considera- 
tion, so  that  the  grantees  take  a  succession  subject  to  a  tax,  within 
the  meaning  of  the  act  of  June  30,  1864.    Bection  132, 13  Bt  2B8. 

W.  W.  Murray,  for,  plaintiff. 
Harris  dc  Tmiey,  for  defendant. 
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Hahkond,  D.  J,  This  oase  is  submitted  for  tlie  ponstrao- 
tion  of  a  deed  from  Nanoy  iBoon  to  bor  boos,  whereby  she  oon- 
veys  to  them  a  tract  of  land  "for  and  in  consideration  of  the 
love  and  affection  that  I  have. for  my  sons,  and  the  further 
consideration  of  the  assistance  they  have  rendered  me  since 
the  death  of  my  husband."  There  is  no  proof  obtainable  of 
the  character  of  the  assistance  rendered  by  the  sons,  nor  of 
the  extent  of  it,  but  it  is  agreed  by  the  parties  that  if  the 
deed  on  the  face  of  it  imports  a  deed  of  gift  without  valuable 
and  adequate  consideration,  the  grantees  took  a  succession 
liable  to  the  tax  imposed  by  the  internal  revenue  act  of  June 
SO,  1864,  (IS  Bt.  288,)  and  the  United  States  is  entitled  to 
recover  the  land  in  this  action  of  ejectment  against  the  defend- 
ant in  possession. 

The  succession  tax  cannot  be  defeated  by  reciting  a  nom> 
inal  consideration  which  would  be  deemed  valuable  in  the 
technical  sense  of  that  term,  for  the  act  of  congress  says  the 
consideration  must  not  only  be  valuable  but  adequate.  Chan- 
cellor Kent  says  that  notwithstanding  the  high  moral  obliga- 
tion of  a  child  to  support  a  parent,  there  is  no  legal  obliga- 
tion to  do  it.  2  Kent.  208.  '  And  while  it  is  true  that  the 
law  implies  no  promise  on  the  part  of  the  parent  to  pay  for 
necessaries,  and  in  the  absence  of  a  contract  to  do  so  will  not 
presume  one,  there  is  no  doubt  that  such  a  contract  may  be 
a  valuable  and  adequate  consideration  to  support  a  deed  of 
bargain  and  sale.  Lynn  v.  Lynn,  29  Fa.  St.  369 ;  Keeler  v. 
Baker,  1  Heisk.  689. 

I  think  it  is  plain,  from  the  recital  of  this  deed,  that  there 
was  some  other  consideration  than  bare  love  and  affection, 
and,  in  the  absence  of  proof  to  the  contrary,  the  recital  of  it 
imports  that  it  was,  in  the  sense  of  the  law,  sujSciently  valua- 
ble and  adequate  to  take  the  oase  out  of  the  category  of  a 
deed  of  gift.  If  the  recital  of  the  further  consideration  ap- 
peared on  the  face  of  it  to  be  nominal  only,  the  ruUng  would 
be  otherwise ;  but  it  does  not  so  appear.  The  assistance  may 
have  been  of  a  kind  which  would  find  no  adequate  compensa- 
tion in  the  transfer  of  this  land,  or  it  may  have  been  very 
slight.    The  grantor  seems  to  have  appreciated  it,  and,  in  the 
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absence  of  ezaet  knowledge,  we  cannot  say  that  it  was  onlj 
nominal,  or  only  necessaries  for  which  she  was  not  bound  to 

pay- 
Judgment  for  the  defendant. 


Mack  &  Go.  v.  MoDanieIi. 

{OircuU  Court,  B.  D.  Arkansat.    October,  1880.) 

1.  Attachm«ht— Removal  of  Pbopbktt  otrr  of  thh  8tat»— Ahkahsas 
BTATCTsa. — A  statute  in  Arkansas  declares  a  creditor  may  have  an  at- 
tachment against  his  debtor  who  "  is  about  to  remove,  or  luts  removed, 
his  property,  or  a  material  part  thereof,  out  of  tliis  state,  not  leav- 
ing enough  therein  to  satisfy  the  plaintiff's  claim,  or  the  claim  of  said 
defendant's  creditors." 

HM,  that  a  merchant  who  did  not  have  property  enough  to  pay  his 
debts,  and  who  invested  a  material  portion  of  his  assets  in  cotton  and 
shipped  it  out  of  the  state,  was  liable  to  attachment  under  this  statute ; 
that  the  plaintiff  did  not  have  to  show  the  removal  was  made  for  a 
fraudulent  purpose ;  and  that  the  fact  that  the  shipments  of  cotton  out 
of  the  state  were  usual  and  customary  with  the  defendant  and  with 
merchants  generally  doing  business  in  the  state,  constituted  no  de- 
fence to  the  attachment. 

Attachment. 

The  plaintiff  sued  out  an  attachment  against  the  property 
of  the  defendant.  The  affidavit  for  the  attachment  was  based 
on  the  sixth  subdivision  of  section  388,  Gantt's  Digest,  which 
declares  the  plaintiff  may  have  an  attachment  against  his 
debtor  who  "is  about  to  remove,  or  has  removed,  his  prop- 
erty, or  a  material  part  thereof,  out  of  this  state,  not  leaving 
enough  therein  to  satisfy  the  plaintiff's  claim,  or  the  claim 
of  said  defendant's  creditors." 

The  defendant  filed  an  affidavit  denying  the  grounds  of 
attachment.  On  the  trial  of  this  issue  it  was  shown  that  the 
defendant  was  a  retail  merchant,  doing  business  at  Arkadel- 
phia,  in  this  state ;  that  at  and  before  the  time  the  attach- 
ment was  sued  out  he  was  insolvent,  and  wholly  unable  to 
pay  his  debts;  that  his  property  consisted  chiefly,  if  not  alto- 
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gether,  of  a  small  stock  of  goods  and  accoimis  and  notes ;  that 
for  some  time  before  and  up  to  the  date  the  attachment  was 
Bned  out  the  defendant  was  eonverting  his  goods  and  credits 
into  cotton,  and  shipping  this  cotton  out  of  the  state.  Within 
60  days  immediately  preceding  the  date  of  the  attachment,  a 
large  and  material  portion  of  his  property  was  thus  converted 
into  cotton  and  the  cotton  shipped  out  of  the  state,  and  at 
the  time,  and  after  this  cotton  was  shipped,  the  defendant  did 
not  have  property  enough  in  the  state  to  pay  his  debts,  or  the 
debt  of  the  plaintiffs,  which  was  overdue,  and  was  for  goods, 
purchased,  and  which  the  defendant  bad  declined  to  pay  or 
secure  for  want  of  ability  to  do  so. 

It  was  further  shown  that  it  was  the  custom  of  merchants 
to  sell  goods  for  cotton  and  receive  payment  of  debts  due 
them  in  cotton,  and  to  ship  such  cotton  but  of  the  state  in  the 
ordinary  coarse  of  their  business ;  and  that  the  purchase  and 
shipment  of  the  cotton  by  the  defendant  was  in  the  usual 
coarse  of  his  business  as  previously  conducted. 

Eben  W.  Kimbcdl,  for  plaintiffs. 

F.  W.  Compton  and  J.  M.  Moore,  for  defendant. 

Caldwell,  D.  J.,  (charging  jury.)  Counsel  for  defendant 
have  argued  with  earnestness  and  ability  that  the  shipment 
of  cotton  oat  of  the  state  by  the  defendant,  though  such  cot- 
ton constituted  a  material  part  of  his  property,  and  though 
he  may  not  have  had  left  in  the  state  enough  property  to  sat- 
isfy his  debts,  is  not  a  removal  of  his  property  out  of  the 
state  within  the  meaning  of  the  statute,  because  such  ship- 
ment was  made  in  the  usual  coarse  of  business  of  the  defend- 
ant, as  a  merchant,  and  was  in  accordance  with  the  usual 
course  of  business  of  merchants  generally  in  this  country. 

It  is  conceded  that  the  shipment  of  cotton  in  this  way  is  in 
accordance  with  the  usual  custom  of  merchants.  Undoubt- 
edly a  merchant  who  pays  his  debts,  or  has  property  enough 
left  in  the  state  to  pay  his  debts,  may  convert  a  part  or  all  of 
his  capital  invested  in  his  business  into  cotton,  and  ship  it 
out  of  the  state,  and  he  is  not  liable  to  attachment  under  this 
section.  Such  a  merchant  is  not  within  either  the  letter  or 
spirit  of  the  statute.    But  because  a  solvent  merchant  who 
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pays  his  debts,  or 'has  property  enongh  oatside  of  his  invest- 
ments  in  cotton  to  pay  bis  debts,  may  do  this,  does  it  follow 
that  an  insolvent  merchant  who  does  not  pay  his  debts,  and 
has  not  property  enongh  left  in  the  state  to  pay  them,  may 
invest  his  means  in  cotton,  and  remove  it  out  of  the  state, 
when  snch  cotton  oonstitntes  a  material  part  of  his  prop- 
erty? 

Confessedly,  the  latter  case  falls  within  the  very  letter  of 
the  statute ;  and  why  not  within  its  meaning  and  spirit?  A 
constraction  that  would  place  the  solvent  merchant  in  snch 
case  on  the  same  plain  with  the  insolvent  merchant  would 
nullify  the  statute,  and  that,  too,  not  in  the  interest  of  mer- 
chants conducting  their  business  according  to  the  recognized 
rules  of  commercial  business  and  integrity,  but  in  the  interest 
of  that  class  who  either  will  not  or  cannot  comply  with  the 
plainest  obligations  imposed  on  merchants  by  law  and  sound 
mercantile  usage. 

It  does  not  lie  in  the  mouth  of  a  merchant  who  is  unable 
to  pay  his  debts,  and  who  refuses  either  to  pay  or  secure  his 
commercial  paper,  and  who  has  not  property  in  the  state  suf- 
ficient to  pay  his  debts,  to  say  that  because  a  solvent  mer- 
chant may  ship  his  cotton  out  of  the  state,  that  therefore  he 
may  do  the  same,  although  it  may  constitute  a  material  part 
of  his  property.  If  a  merchant  in  snch  a  plight  may  do  this, 
he  may  continue  the  process  until  the  last  dollar's  worth  of 
his  property  has  assumed  the  shape  of  cotton  and  been 
shipped  out  of  the  state.  In  such  a  case  a  creditor  is  not, 
under  our  statute,  bound  to  stand  by  and  be  compelled  to  take 
the  risk  of  the  proceeds  of  such  property  returning  to  the  state, 
and  all  other  risks  incident  to  such  business. 

It  would  not  do  for  a  court  to  say  that  an  insolvent  mer- 
chant who  refuses  to  pay  or  secure  his  creditors  for  a  want  of 
ability  to  do  so,  is  carrying  on  business  as  merchants  usually 
do.  Such  a  man  ceases  to  be  a  merchant  in  the  proper  ac- 
ceptation of  that  term.  He  does  not  comply  with  his  legal 
obligations,  nor  conform  to  sound  commercial  usage  and  cus- 
tom in  the  conduct  of  his  business  and  in  his  dealings  with 
his  creditors,  and  has  no  right,  therefore,  to  demand  that  the 
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law  and  his  creditors  shall  treat  him  in  the  same  manner 
that  a  solvent  merchant  doing  business  regularly  as  merchants 
usually  do  would  be  treated.  He  cannot  repudiate  the  duties 
and  obligations  imposed  on  him  as  a  debtor  and  merchant, 
and  at  the  same  time  claim  the  legal  rights  accorded  to  a 
debtor  who  discharges,  or  is  willing  or  able  to  discharge,  his 
obligations  to  his  creditors. 

While  the  single  fact  of  insolvency  of  a  merchant  is  not 
ground  of  attachment,  there  certainly  is  nothing  in  the  law 
or  sound  public  policy  to  encourage  insolvent  men  to  conduct 
a  commercial  business  where  it  is  obvious  that  such  business 
can  only  be  carried  on  at  the  expense  of  unsuspecting  orviO' 
timized  creditors.  If  an  insolvent  man  will  conduct  business 
as  a  merchant  he  cannot,  on  any  pretext,  remove  a  material 
part  of  his  property  out  of  the  state  without  rendering  him- 
self liable  to  the  process  of  attachment.  An  insolvent  debtor 
may  make  a  bona  fide  sale  of  all  or  any  portion  of  his  prop- 
erty  within  the  state,  but  when  he  sends  a  material  portion  of 
his  property  out  of  the  state  for  sale  or  on  speculation  for  his 
own  account,  he  renders  himself  obnoxious  to  process  under 
this  statute.  Insolvent  merchants  have  no  greater  privileges 
under  this  statute  than  any  other  insolvent  debtor.  Every 
debtor  who  removes  his  property  or  a  material  part  of  it  out 
of  the  state,  not  leaving  enough  to  satisfy  the  claims  of  his 
creditors,  is  within  the  statute,  whether  he  be  a  merchant, 
farmer,  or  lawyer,  and  whether  the  property  so  removed  be 
eotton,  cattle,  horses,  or  any  other  kind  of  movable  property. 
And  the  mode  in  which  the  debtor  acquired  the  property  can 
make  no  difference.  Nor  is  the  motive  for  the  removal  ma- 
terial. The  law  does  not  require  that  the  removal  shall  be 
made  with  a  fraudulent  intent  or  for  a  fraudulent  purpose. 
There  is  nothing  unreasonable  or  harsh  in  this  rule,  for  an 
insolvent  man  has  no  legal  or  moral  right  to  insist  on  the  priv- 
ilege of  putting  his  diminished  and  insufficient  assets  to  the 
hazards  of  shipment  beyond  the  state,  when  it  was  obvious 
all  risks  ineident  to  such  action  have  to  be  taken  and  borne  by 
his  creditors. 

No  general  rule  of  interpretation  can  be  framed  applicable 
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lo  every  state  of  case  thai  may  arise  nnder  this  statute ;  and 
it  would  not  be  proper  or  safe  to  enumerate  supposed  cases 
that  would  be  within  or  without  the  statute. 

It  is  sufficient  to  give  the  jury  an  exposition  of  the  statute 
applicable  to  the  facts  of  this  case.  Other  oases  depending  on 
a  different  state  of  facts  will  be  decided  when  they  arise. 
The  jury  are  therefore  instructed  that  if  they  find,  from  the 
evidence,  that  the  defendant  owed  the  plaintiffs  the  debt  sued 
for  in  this  action,  and  that  it  was  due,  and  that  the  defeid- 
ant  was  in  the  habit,  in  the  course  of  his  business  as  a  mer- 
chant, of  investing  his  capital  and  credit  in  cotton,  and  ship- 
ping the  same  out  '^f  the  state,  and  that  the  cotton  thus 
shipped  within  a  period  of  about  60  days,  immediately  pre- 
ceding the  date  of  the  writ  in  this  case,  constituted  a  material 
portion  of  the  defendant's  property,  and  that  after  such 
shipment  the  defendant  did  not  have  enough  property  left  in 
the  state  to  satisfy  his  debts,  then  the  attachment  was  right- 
fully sued  out,  without  reference  to  the  motive  or  intention  of 
the  defendant  in  shipping  such  cotton.  But  if  the  cotton  so 
shipped  did  not  constitute  a  material  portion  of  his  property, 
or  if  he  had  property  left  in  the  state  after  its  shipment  suf- 
ficient to  satisfy  his  debts,  then  the  issue  must  be  found  for 
defendant. 

Verdict  and  judgment  sustaining  the  attachment. 


KoBTHBBN  Pao.  B.  Co.  V.  B.  &  M.  B.  Co.  and  others 

{Circuit  Court,  D.  Minnesota.    ,  1880.) 

L  Injotjotion— Attempt  to  Takb  Pbbhabbht  FoBBEaBioir  of  Laud  fob 
PiTBLio  TJbb — Ibkkparable  Injury. — An  attempt  to  take  permanent 
possession  of  land  for  public  use,  without  the  assent  of  the  owner, 
express  or  Implied,  and  without  payment  or  tender  of  damages  in 
advance,  would,  if  consummated,  he  in  the  nature  of  an  ineparable 
injury,  to  prevent  which  an  injunction  would  ordinarily  be  granted. 

Held,  In  this  case,  that  the  equities  of  the  bill  were  not  fully  denied 
by  the  answer,  and  a  motion  to  dissolve  the  injunction  could  not 
therefore  prevail. 

'     Motion  to  dissolve  preliminary  injunction. 
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GUmdn  dt  Clottgh,  for  plaintiff. 

Bigelow,  Flandrau  dt  Clark,  for  defendants. 

Neison,  D.  J.  It  is  well  settled  that  the  attempt  to  take 
permanent  possession  of  land  for  public  use,  without  the  as- 
sent of  the  owner,  exjH'ess  or  implied,  and  without  payment 
or  tender  of  damages  in  advance,  would,  if  consummated,  be 
in  the  nature  of  an  irreparable  injury,  to  prevent  which  an 
injunction  will  ordinarily  be  granted.  See  High  on  Injunc- 
tions, §  391;  30  Wis.  107;  2  Dillon,  376. 

The  answer  of  defendants  does  not  deny  that  such  attempt 
was  made,  and  the  allegations  of  the  bill  in  that  respect  are 
not  fully  met,  so  as  to  warrant  the  enforcement  of  the  general 
rule,  that  when  all  the  equities  of  the  bill  are  fully  denied  by 
the  answer  the  injunction  must  fall. 

The  charter  of  the  Northern  Pacific  Bailroad  Company 
(section  7)  authorizes  the  company  to  enter  upon  any  land 
necessary  for  the  consti'uction  and  working  of  its  road,  not  to 
exceed  200  feet  in  width  on  each  side  of  the  line;  and  in  case 
the  owner  of  the  land  and  the  company  cannot  agree  as  to 
the  value  of  the  premises  taken,  provision  is  made  for  an 
appraisal  to  be  initiated  by  either  party.  Usually  the  railroad 
company  only  is  authorized  to  commence  proceedings.  When 
the  company,  vaidei  such  a  charter,  takes  possession  of  land 
for  construction  before  proceedings  are  commenced  to  ascer- 
tain the  compensation  to  be  paid,  it  is  not  a  trespasser,  and 
an  injunction  even  would  not  be  allowed  to  prevent  the  con- 
struction of  its  road.  Mills  on  Eminent  Domain,  §  90,  and 
authorities  cited.  This  rule,  however,  would  not  prevail 
where  the  right  of  eminent  domain  is  granted  to  corporations 
l^  the  legislature  of  a  state  whose  constitution  requires 
compensation  to  be  first  paid  or  secured  before  the  property  is 
taken. 

The  right  of  eminent  domain  is  conferred  upon  the  plaintiff 
by  congress  under  the  constitution  of  the  United  States.  The 
state  of  Minnesota  assented  to  the  right  to  so  exercise  it.  Bee 
act  of  Minnesota  legislature  of  March  2,  1 865. 

Under  the  constitution  of  the  United  States  just  compen- 
sation, where  private  property  is  taken  for  public  use,  is  not 
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in  terms  reqnired  to  be  made  before  entry^  Anthoritiea  are 
numerous  that  the  party  condemning  may  thus  enter  even 
where  no  right  is  given  by  the  charter  to  the  owner  to  ini- 
tiate proceedings  for  assessment  of  damages. 

Bat  I  think  the  facts  in  this  case,  aside  from  the  law  as 
laid  down,  show  a  waiver  of  pajnnent  in  advance  of  the  entry 
and  construction  of  the  road  by  Edward  Schriber,  the  owner, 
and  his  heirs.  The  route  of  the  Northern  Pacific  BaUroad 
Company  was  finally  located  over  the  loeus  in  quo  November 
21,  1871.  Edward  Schriber  purchased  it  in  the  month  of 
January  previous  from  the  government.  The  railroad  was 
constructed  in  the  summer  of  1872.  There  was  no  person 
living  upon  the  premises  at  the  time,  and  it  was  uncultivated. 
The  land  being  vacant  at  the  time  of  entry  by  the  plaintiff, 
on  the  definite  location  of  the  route,  and  the  owner  residing 
in  the  state  of  Pennsylvania,  would  not  the  clause  in  the 
company's  charter,  which  authorizes  it  to  enter  upon  vacant 
and  unoccupied  land,  justify  the  entry?  But  conceding  it 
would  not,  yet,  when  the  entry  was  made,  and  the  road  in 
operation,  an  acquiescence  for  the  shortest  period  is  sufficient 
to  warrant  a  belief  that  the  owner  intends  to  waive  all  claims 
except,  perhaps,  for  the  damages,  which  could  be  assessed  as 
well  after  as  before  entry.  Certainly  the  earliest  notification 
to  the  company,  according  to  the  averments  of  the  answer, 
was  long  after  the  construction  by  the  plaintiff  of  its  road 
over  the  land,  and,  though  it  is  alleged  in  the  answer  that 
neither  Edward  Schriber  in  his  life-time,  nor  his  heirs,  knew 
until  1873  that  the  plaintiff  had  constructed  its  road  over 
this  land,  still,  np  to  the  time  of  the  conveyance  of  their 
interest  in  the  strip  which  crosses  the  Northern  Pacific  Bail- 
road,  in  1880,  they  only  notified  the  plaintiff  that  they  held 
it  responsible  for  the  trespass  and  use  of  the  land,  and  have 
never  commenced  any  proceedings  to  assert  their  rights. 

The  plaintiff  has  been  in  possession  of  the  land  since  No- 
vember, 1871,  and  operating  its  road  since  1872.  Under  such 
circumstances  a  license  is  implied. 

It  is  conceded  by  defendants'  counsel  that  the  BamesvUle 
&  Moorhead  Railroad  Company,  as  owner  of  a  strip  purchased 
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from  Scbriber's  heirs,  roztning  across  complainant's  track, 
and  the  laud  necessary  for  operating  its  road,  could  not 
maintain  ejectment.  If  the  company  is  not  a  trespasser, 
and  cannot  be  ousted  by  ejectment,  and  an  injunction  would 
not  issue,  it  has  a  right  of  property  as  well  as  a  license.  Its 
title  would  be  complete  and  perfect  on  the  payment  of  com^ 
pensation  when  ascertained. 

The  plaintiff  insists  that  the  right  to  compensation  is  barred 
under  section  7  of  its  charter,  through  default  of  Schriber  or 
his  heirs  to  claim  such  compensation  within  six  years  after 
the  opening  of  its  road,  and  authorities  are  not  wanting  to 
sustain  this  view,  (1  Bedfield  on  Bailways,  800,  and  note ;) 
but  it  is  not  necessary  to  decide  this  now.  Conceding  the 
right  to  enforce  a  claim  for  compensation,  the  plaintiff  still 
has  a  property  interest  which  can  only  be  taken  by  the  de- 
fendants deriving  title  with  knowledge  of  the  situation,  on 
strict  compliance  with  the  law  of  Minnesota.  The  law  does 
not  authorize  either  party  to  initiate  proceedings  to  condemn; 
it  allows  only  the  one  desiring  the  land. 

No  award  has  been  made— no  compensation  ascertained. 
Unless  consent  or  license  was  given  to  defendants  to  enter 
upon  the  plaintiff's  right  of  way  and  track,  and  construct  the 
crossing,  in  view  of  the  constitution  and  laws  of  Minnesota  by 
virtue  of  which  only  can  it  exercise  the  right,  damages  must 
first  be  appraised  and  paid  or  secured  previous  to  entry.  Bee 
Gooley 's  Constitutional  Limitations,  title,  "Eminent  Domain ; " 
30  Wis.  105;  85  Mich.  265, — ^the  latter  a  railway-crossing 
case. 

No  damages  having  been  appraised,  nas  permission  or 
license  been  granted  so  as  to  prevent  the  plaintiff  from  resist- 
ing the  occupancy  of  its  land  and  track  for  that  purpose?   > 

The  amended  answer  of  defendants  sets  up  a  license  to 
make  a  crossing  over  plaintiff's  track,  given  by  it,  and  alleges 
that  the  plaintiff,  also,  by  representations  encouraged  the 
building  of  defendants'  road,  and  gave  it  to  understand  that 
it  would  assist  in  effecting  the  crossing,  and  interpose  lo 
objections  thereto.  The  answer  is  sworn  to  by  B.  B. 
Angus,  James  J.  Hill,  and  A.  B.  Stiokney ;  and  an  affidavit 
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sworn  to  by  B.  B.  Angus,  which  was  read  on  the  hearing  dt 
the  original  application  for  injunction,  purports  to  give  in 
some  detail  what  these  representations  were,  and  he  says  H. 
E.  Sargent,  the  plaintiff's  general  manager,  knew  that  the 
defendants  intended  to  cross  plaintiff's  line,  and  made  no 
objection  to  the  manner  or  the  point  at  which  said  crossing 
was  to  be  made,  but  at  his  own  request  was  furnished  by  the 
defendants'  chief  engineer  with  a  description  of  said  proposed 
Mossing,  and  a  diagram  and  model  of  a  frog  which  would  be 
required  at  said  point,  and  that  said  Sargent  then  agreed  and 
promised  to  construct  said  frog  at  the  shops  of  said  plaintiff 
at  Brainerd,  in  this  state. 

'  The  affidavits  of  the  president  and  secretary  of  the  com- 
pany, and  of  the  general  manager,  denying  any  consent  to.the 
intended  crossing,  are  read  in  reply,  and  a  copy  of  a  letter 
written  by  one  of  the  defendants,  Stickney,  superintendent  of 
construction  of  the  BamesviUe  &  Moorhead  Bailroad,  dated 
September  3,  1880,  and  addressed  to  H.  E.  Sargent,  general 
manager  of  the  Northern  Pacific  Bailroad,  is  also  produced, 
purporting  to  enclose  a  tracing  of  the  proposed  crossing,  with 
a  request  that  the  crossing  frpgs  should  be  made  at  the  plain- 
tiff's shops  and  charged  to  the  Bamesville  &  Moorhead  Bail- 
road Company;  also  a  copy  of  a  letter,  dated  September  9, 
1880,  addressed  to  J.  J.  Hill,  general  manager  of  the  St.  Paul, 
Minneapolis  &  Manitoba  Bailway,  and  one  of  the  principal 
officers  of  the  Bamesville  &  Moorhead  Bailroad  Company,  by 
^argent,  stating  that  in  the  matter  of  the  Bamesville  &  Moor- 
head line  crossing  the  Northern  Pacific  near  Moorhead,  "I  am 
directed  to  forbid  your  doing  so,  or  entering  the  Northern 
Pacific  Bailroad  Company's  right  of  way,  which  is  a  strip  200 
feet  wide  on  each  side  of  the  main  track." 
'  This  was  certainly  a  formal  revocation  of  any  parol  license 
to  enter  upon  the  Northern  Pacific  track  or  right  of  way,  con- 
«eding  that  consent  or  license  was  given,  which  is  very  doubt- 
ful. Again,  the  power  of  the  general  manager  of  the  North- 
«m  Pacific  Bailroad  to  bind  the  company  in  a  matter  of  this 
kind  is  not  clear,  but  if  he  could  grant  such  license,  as  is 
claimed  by  defendants,  still  the  law  is  well  settled  that  a 
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parol  license  can  be  revoked  before  acted  upon,  wbiob  is  thei 
case  here.  Bigelow  on  Estoppel,  227-8;  28  N.  Y.  297;  1 
Selden,  668. 

I  am  satisfied  upon  consideration  of  tbe  case,  after  the  full 
and  able  argument  of  counsel  on  both  sides,  that  the  mo- 
tion to  dissolve  the  injunction  must  be  denied,  and  it  is  so 
ordered. 


In  re  Fowleb.  ; 

{Oireuit  Court,  8.  D.  Nea  York.    ,  1880.* 

EXTBADITIOir  — EvlDEHCB  — AC!T  OF  Jdnb  19,  1876,  (19  IT.  8.  St.  Af 
Larob,  597)— Rev.  St.  {  5271.— The  act  of  Jntie  19, 1876,  (19  U.  8.  St. 
at  Large,  597,)  amending  section  S271  of  the  Revised  Statntes,  relating 
to  cases  of  extradition,  provides :  "  In  every  case  of  complaint  and  of 
a  hearing,  upon  the  return  of  a  warrant  of  arrest,  any  depositions, 
varrants,  or  other  papers  offered  in  evidence  shall  be  admitted  and 
received  for  the  purpose  of  such  hearing,  if  they,  shall  be  properly  and 
legally  authenticated,  so  as  to  entitle  them  to  be  received  as  evidence 
of  the  criminality  of  the  person  so  apprehended  by  the  tribunals  o^ 
the  foreign  country  from  which  the  accused  party  shall  have  escaped ; 
and  copies  of  any  such  depositions,  warrants,  or  other  {Mkpers  shall,  if 
authenticated  according  to  the  law  of  such  foreign  country,  be  in  like 
manner  received  as  evidence;  and  the  certificate  of  the  principal 
diplomatic  or  consular  oflBcerg  of  tbe  United  States  resident  in  such 
foreign  country  shall  lie  proof  that  any  such  deposition,  warrant,  or 
other  paper,  or  copy  thereof,  is  authenticated  in  the  manner  required 
by  this  section."  EM,  that  this  section  as  thus  amended  provides  fol' 
two  classes  of  documentary  evidence — Firtt,  original  depositions,  oiigh 
inal  warrants,  and  original  "other  papers; "  teoond,  copies  of  "any 
such  depositions,  warrants,  or  other  papers." 

Bahb — OxuonjAi.  DocUMEHTS— AuTHESTiCATion. — Edd,  furtTier,  that 
the  first  class,  the  originals,  must  be  documents  which  would  be  en- 
titled to  be  received  in  the  tribunals  of  the  foreign  country  as  evi- 
dence of  the  criminality  of  the  person,  in  respect  to  the  offence 
charged  agaibst  him  as  committed  there,  if  the  inquiry  as  to  his  cria>- 
inality  in  respect  of  such  offence  were  being  had  in  such  foreign  tri- 
bunals;  and  such  originals  must  be  authenticated  in  such  a  proper  and 
legal  manner  as  would  entitle  them  to  be  received  as  each  evideboe  La 
such  foreign  tribunals. 
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8.  8jL3tE—CoptFja—A.xfrmsxTicA.TioT!i.—Sdd,  further,  that  the  second  class, 
the  CQpies,  moat  be  copies  of  original  documents,  which  originals 
would  be  entitled  to  be  received  in  the  tribunals  of  the  foreign  coun- 
try as  evidence  of  the  criminality  of  the  person,  in  respect  to  the 
offence  charged  against  him  as  committed  there,  if  the  inquiiy  as  to 
his  criminality  in  respect  of  said  offence  were  being  had  in  snch  for- 
eign tribunals,  i^nd  such  copies  must  be  "  authenticated  according  to 
the  law  of  such  foreign  country;"  that  is,  authenticated  as  true  copies 
of  such  originals,  the  authentication  being  made  according  to  thelaw 
of  the  foreign  country. 

4.  Same— AnTHKNTiCATioN— Proof.— fli?M,/«rtA«r,  that  there  was  noth- 

ing'in  the  statute  which  made  the  certificate  of  the  United  States  diplo- 
matic or  consular  officers  the  only  competent  proof  that  either  the 
originals  or  the  copies  were  authenticat«l  in  the  manner  required  by 
the  statute. 

5.  Bams — Same — BAHS.—Edd,  further,  that  the  original  papers  might  be 

authenticated  by  oral  proof. 

6.  Saio!— Sahb— Same.— ^«2({,  further,  that  tnere  was  nothing  in  the 

statute  which  necessarily  excluded  the  authentication  of  the  copies 
by  oral  proof,  or  excluded  oral  proof  as  to  what  the  law  of  the  foreign 
country  was  as  to  such  authentication,  or  oral  proof  that  such  oral 
authentication  was  according  to  the  law  of  the  foreign  country. 

7.  Habeas  Corpub — Qitestiok  oi"  Fact— Decision  of  ComoasiONER. — 

The  decision  of  a  United  States  commissioner  as  to  the  fact  of  the 
criminality  of  the  accused,  in  a  case  of  extradition,  cannot  be  reviewed 
by  the  circuit  court  on  a  writ  of  haieat  eorpu*. 

Habeas  Corpus. 

Edward  Heaton,  for  relator. 

Francis  I.  Marhury,  for  the  British  GoTemment. 

Blatohford,  C.  J.  This  case  is  before  the  court  on  hdbeeu 
corpus,  in  proceedings  for  extradition  brought  before  this 
court  hj  a  certiorari.  On  a  complaint  made  before  Com- 
missioner Osbom  by  the  consul  general  of  Great  Britain,  at 
New  York,  that  the  relator,  George  Fowler,  alias  R.  Gray, 
had,  on  the  eighteenth  of  September,  1880,  at  Bradford,  in 
England,  committed  the  crimes  of  forgery  and  the  utterance 
of  forged  paper,  by  feloniously  forging  and  uttering,  knowing 
the  same  to  be  forged,  a  check  or  bank  draft  dated  at  Brad- 
ford, on  that  day,  for  £10  sterling,  payable  to  the  order  of 
W,.  Jowert,  and  purporting  to  be  drawn  by  said  Jowett  on  the 
Bradford  Banking  Company,  limited,  and  indorsed  by  said 
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Jowett,  \nth  intent  thereby  to  defraud  said  Jowett,  or  Baicl 
oompany;  that  said  Fowler  had,  on  said  day,  at  Bradford, 

feloniously  forged,  and  afterwards  feloniously  uttered,  kuow^ 
ing  the  same  to  be  forged,  a  ohe&k  or  bank  draft  dated  Brad- 
ford, September  IS,  1880,  for  £50  sterling,  payable  to  the 
order  of  W.  Jowett,  .and  purporting  to  be  drawn  by  said 
Jowett  on  said  company,  and  indorsed  by  said  Jowett,  with 
intent  thereby  to  defraud  said  Jowett  or  said  company,  and 
whioh  complaint  set  forth  the  other  necessary  matters,  the 
said  commissioner  issued  the  proper  warrant  for  the  arrest  of 
said  Fowler,  with  a  view  to  his  extradition  under  article  10 
of  the  treaty  of  August  9,  1842,  between  the  United  States 
and  Great  Britain,  (8  U.  S.  St.  at  Large,  576.)  The  relator 
was  arrested  and  brought  before  the  commissioner,  and,  as 
the  result  of  the  hearing,  the  commissioner  decided  that  the 
evidence  was  sufficient  to  sustain  the  charge,  and  he  commit- 
ted the  relator  to  the  custody  of  the  marshal  to  await  a  war- 
rant of  ^rrender. 

In  the  course  of  the  hearing  before  the  commissioner,  cer- 
tain documentary  evidence  was  offered  by  the  prosecution, 
and  admitted  under  the  objection  of  the  relator.  There  is  a 
copy  of  an  information  and  complaint  svfom  to  by  Jowett, 
Sept^ember  21, 1880,  at  Bradford,  before  a  justice  of  the  peace 
there,  charging  Fowler  with  having  feloniously  forged  tuid 
uttered  the  banker's  checks  tot  £60  sterling,  with  intent  to  de- 
fraud. Such  copy  is  certified  by  Angus  Holdeu,  a  justice  of  the 
peace  at  Bradford,  to  be  a  true  copy  of  the  original  information. 
On  the  back  of  the  copy  is  a  certificate  by  Godfrey  Lushing- 
ton,  assistant  under  secretary  of  state  for  the  home  depart- 
ment, certifying  that  the  signature  of  Holden  is  the  signature 
of  a  magistrate  in  England,  having  authority  to  take  the 
information,  and  that  the  information  "  so  verified  by  a  mag- 
istrate, when  the  same  was  taken  and  authenticated  by  a 
minister  of  state,  and  sealed  with  his  official  seal,  would  be 
received  as  evidence  of  the  criminality  of  a  fugitive  criminal 
from  the  United  States  charged  before  a  tribunal  in  Great 
Britain  with  an  extradition  crime  under  the  extradition  treaty 
as  existing  between  that  country  and  the  United  States." 

T.4,no.4— 20 


Digitized  by 


Google 


806  FEDBBAti  BEPOETBB. 

Under  said  certificate  is  a  certificate  by  T.  Y.  Lister,  assist- 
ant under  secretary  of  state,  sealed  with  the  seal  of  the  foreign 
office,  certifying  that  Lnshington's  said  signature  is  the  hand- 
writing of  Godfrey  Lushiugton,  assistant  under  secretary  of 
state  for  the  home  department.  Under  said  two  certificates 
is  a  certificate  by  J.  B.  Lowell,  envoy  extraordinary  and  min- 
ister plenipotentiary  of  the  United  States  of  America,  made  at 
the  legation  of  the  United  States,  London,  nnder  the  seal  of 
the  legation  of  the  United  States  of  America  to  Great  Britain, 
certifying  that  Lister's  said  signature  is  the  handwriting  of 
G.  V.  Lister,  "one  of  the  assistant  under  secretaries  of  state 
for  foreign  affairs,  and  that  the  annexed  documents  are  authen- 
ticated in  the  manner  required  by  the  statutes  of  the  United 
States." 

There  is  also  a  copy  of  a  warrant,  issued  at  Bradford,  Sep- 
tember 21, 1880,  by  a  justice  of  the  peace  there,  reciting  said 
information,  and  commanding  the  constables  of  Bradford  to 
arrest  Fowler,  and  bring  him  before  a  justice  of  the  peace  to 
answer  said  information.  This  copy  is  certified  by  Angus 
Holden,  a  justice  of  the  peace  at  Bradford,  to  be  a  true  copy 
of  the  original  warrant. 

On  the  back  of  the  copy  is  a  certificate  by  said  Lushington  of 
the  same  tenor,  mutatis  mutandU,  as  his  certificate  on  the  back 
of  the  copy  of  the  information.  Under  said  certificate  is  a  cer- 
tificate of  Julian  Fauncefote,  assistant  under  secretary  of  state 
of  foreign  affairs,  sealed  with  the  seal  of  the  foreign  office,  of 
the  same  tenor  as  the  said  certificate  of  said  Lister.  Under 
said  two  certificates  is  a  certificate  by  Mr.  Lowell,  made  at 
the  legation  of  the  United  States,  London,  under  the  seal  of  the 
legation  of  the  United  States  to  Great  Britain,  certifying 
that  Pauncefote's  said  signature  was  the  handwriting  of  Sir 
Julian  Pauncefote,  "one  of  the  assistant  under  secretaries  of 
state  for  foreign  affairs,  and  that  the  annexed  documents  are 
authenticated  in  the  manner  required  by  the  statutes  of  the 
United  States."  There  are,  also,  an  original  deposition  of 
William  Jowett,  and  an  original  deposition  of  Edwin  I.  Hust- 
ler, signed  by  them  respectively,  and  sworn  to  at  Bradford, 
September  80, 1880,  before  W.  Pollard,  a  justice  of  the  peace 
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fhere,  in  reference  to  said  forgenes.  These  depositions  betur 
certificates  of  the  same  charaiiter,  from  the  home  department, 
and  the  foreign  office,  and  the  United  States  legation,  as  those 
certifying  the  copies  of  the  information  and  the  warrant. 

The  second  section  of  the  act  of  August  12,  1848,  (9  n«.S. 
St.  at  Large,  302,)  provided  as  follows:  "In  every  ease  of 
complaint  as  aforesaid,  and  of  a  hearing  upon  the  return  of 
the  warrant  of  arrest,  copies  of  the  depositions  upon  which 
an  original  warrant  in  any  such  foreign  country  may  have 
been  granted,  certified  under  the  hand  of  the  person  or  per- 
sons issuing  such  warrant,  and  attested  upon  the  oath  of  the 
party  producing  them  to  be  true  copies  of  the  original  depo- 
sitions, may  be  received  in  evidende  of  the  criminality  of  the 
person  so  apprehended."  This  was  a  narrow  provision.  It 
allowed  in  evidence  here,  not  any  original  depositions  on 
which  a  warrant  abroad  issued,  not  any  original  depositions 
used  abroad  on  the  hearing  of  the  charge  after  an  arrest 
under  the  warrant,  not  any  copies  of  the  latter  depositions, 
not  such  original  warrant,  not  a  copy  of  it,  not  any  other 
original  paper,  or  a  copy  thereof,  but  only  copies  of  the  de- 
positions abroad  on  which  the  warrant  abroad  issued,  and 
then  it  required  such  copies  to  be  certified  in  a  particular 
way,  and  to  be  attested  by  a  particular  oath. 

Then  followed  the  act  of  June  22,  1860,  (12  U.  S.  St.  at 
Large,  84,)  which  provided  as  follows :  "In  all  cases  where 
any  depositions,  warrants,  or  other  papers,  or  copies  thereof, 
shall  be  offered  in  evidence  upon  the  hearing  of  an  extradi- 
tion case,"  under  the  second  section  of  the  act  of  1848,  "such 
depositions,  warrants,  and  other  papers,  or  copies  thereof, 
shall  be  admitted  and  received  for  the  purposes  mentioned  in 
the  said  section,  if  they  shall  be  properly  and  legally  authenti- 
cated, so  as  to  entitle  them  to  be  received  for  similar  pur- 
poses by  the  tribunals  of  the  foreign  country  from  which  the 
accused  party  shall  have  escaped,  and  the  certificate  of  the 
principal  diplomatic  or  consular  officer  of  the  United  States, 
resident  in  such  foreign  country,  shall  be  proof  that  any 
paper  or  other  document  so  offered  is  authenticated  in  the 
manner  required  by  this  act." 


Digitized  by 


Google 


808  FEDERAL   BEPOBTXB. 

It  was  held  by  this  court,  in  In  re  Heinrieh,  6  Blatebf. 
414,  that  the  act  of  1860  enlarged  the  class  of  dooomentary 
evidence  which  might  be  adduced  in  support  of  the  charge  of 
criminality,  by  providing  for  the  admission  of  any  depositions, 
warrants,  or  other  papers,  or  copies  of  the  same,  authenticated 
as  specified  in  the  act  of  1860. 

Then  came  the  Bevised  Statutes,  §  5371  which,  as  it  stood 
until  1876,  provided  as  follows :  "In  every  case  of  complaint 
and  of  a  hearing,  upon  the  return  of  the  warrant  of  arrest, 
copies  of  the  depositions  upon  which  an  original  warrant 
in  any  foreign  country  may  have  been  granted,  certified 
under  the  hand  of  the  person  issuing  such  warrant,  and  at- 
tested upon  the  oath  of  the  party  produding  them  to  be  true 
copies  of  the  original  depositions,  may  be  received  in  evidence 
of  the  criminality  of  the  person  so  apprehended,  if  they  are 
authenticated  in  such  manner  as  would  entitle  them  to  be 
reviewed  for  similar  purposes  by  the  tribunals  of  the  foreign 
country  from  which  the  accused  party  escaped.  The  certifi- 
cate of  the  principal  diplomatic  or  consular  officer  of  the 
United  States,  resident  in  such  foreign  country,  shall  be 
proof  that  any  paper  or  other  document  so  offered  is  authen- 
ticated in  the  manner  required  by  this  section." 

In  In  re  Stupp,  13  Blatchf.  601,  before  this  court  in  1875, 
it  was  held  that  section  5371  was  in  force  in  lieu  of  the  act 
of  1848,  in  regard  to  copies  of  the  depositions  on  which  an 
original  warrant  of  arrest  was  granted  abroad,  but  that  the 
act  of  1860  was  still  in  force,  after  the  enactment  of  the  Be- 
vised  Statutes,  in  regard  to  the  admission  in  evidence  of  all 
depositions,  warrants,  and  other  papers,  or  copies  thereof,  ex- 
cept the  copies  mentioned  in  section  6371.  In  consequence 
of  as  uggestion  made  in  the  case  of  Stupp  that  section  5371 
had  chailged  the  law  in  regard  to  copies  of  the  depositions 
on  which  an  original  warrant  was  issued  abroad,  instead  of 
re-enacting  it,  and  that  the  act  of  1860  had  not  been  re- 
enacted  in  the  Bevised  Statutes,  the  act  of  June  19,  1876, 
(19  U.  S.  St.  at  Large,  597,)  was  passsd.  That  act  amends 
section  5271  so  as  to  read  as  follows: 

"In  every  case  of  complaint  and  of  a  hearing,  upon  the  re- 


Digitized  by 


Google 


'    IN  BB   FOWLBXU  809 

fnin  of  a  warrant  of  arreat,  any  depositions,  warrants,  or 
other  papers  offered  in  evidence  shall  be  admitted  and  re- 
oeived  for  the  purpose  of  snch  hearing,  if  they  shall  be  prop- 
erly and  legaUy  antbenticated,  so  as  to  entitle  them  to  be 
received  as  evidence  of  the  criminality  of  the  person  so  appre- 
hended by  the  tribunals  of  the  foreign  country  from  which 
the  accused  party  shall  have  escaped ;  and  copies  of  any  such 
depositions,  warrants,  or  other  papers  shall,  if  authenticated 
according  to  the  law  of  such  foreign  country,  be  in  like  man- 
ner received  as  evidence ;  and  the  certificate  of  the  principal 
diplomatic  or  consular  officers  of  the  United  States  resident 
in  such  foreign  country  shall  be  proof  that  any  such  deposi- 
tion, warrant,  or  other  paper,  or  copy  thereof,  is  authenti- 
cated in  the  manner  required  by  this  section." 

The  provisions  of  section  5371,  as  thus  amended,  do  not 
appear  to  have  been  construed  in  any  adjudged  case.  The 
section  provides  for  two  classes  of  documentary  evidence — 
First,  "depositions,  warrants,  or  other  papers,"  which  means 
original  depositions,  original  warrants,  and  original  other 
papers — the  depositions,  warrants,  and  papers  themselves, 
and  not  copies  of  them;  tecojid,  copies  of  "any  such  deposi- 
tions, warrants,  or  other  papers."  The  first  class,  the  orig- 
inals, must  be  documents  which  would  be  entitled  to  be 
received  in  the  tribunals  of  the  foreign  country  as  evidence 
of  the  criminality  of  the  person,  in  respect  to  the  offence 
charged  against  him  as  committed  there,  if  the  inquiry  as  to 
his  criminality  in  respect  of  such  offence  were  being  had  in 
such  foreign  tribunals,  and  such  originals  must  be  authenti- 
cated in  snch  a  proper  and  legal  maimer  as  would  entitle 
them  to  be  received  as  such  evidence  in  such  foreign  tri- 
bunals. The  second  class,  the  copies,  must  be  copies  of  orig- 
inal documents,  which  originals  would  be  entitled  to  be. 
received  in  the  tribunals  of  the  foreign  country  as  evidence  of 
the  criminality  of  the  person  in  respect  to  the  offence  charged 
against  him,  as  committed  there,  if  the  inquiry  as  to  his 
criminality  in  respect  of  said  offence  were  being  had  in  snch 
foreign  tribunals,  and  such  copies  must  be  "authenticated 
according  to  the  law  of  such  foreign  countty ;"  that  is,  authen- 
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ticated  as  true  copies  of  such  originals,  the  anthentieation 
being  made  according  to  the  lav  of  the  foreign  country. 

When  originals  are  offered  they  must  be  satisfactorily  iden- 
tified, and  it  must  appear  that  they  would  be  entitled  to  be 
received  in  the  tribunals  of  the  foreign  country  as  evidence  of 
such  criminality,  if  the  inquiry  as  to  such  criminality  were 
being  had  in  such  foreign  tribunals.  When  copies  are  offered 
it  must  appear  that  the  originals  of  them  would  be  entitled 
to  be  received  in  the  tribunals  of  the  foreign  country  as  evi- 
dence of  such  criminality,  if  the  inquiry  as  to  such  criminal- 
ity were  being  had  in  such  foreign  tribunals,  and  it  must 
appear  that  the  copies  are  true  copies  of  such  originals,  and 
the  authentication  that  the  copies  are  true  copies  must  be 
made  according  to  the  law  of  the  foreign  country.  There 
would  seem  to  be  a  distinction  industriously  made,  in  the 
section,  between  originals  and  copies.  If  copies  had  been 
intended  to  be  placed  in  the  same  category  with  originals, 
the  words  "or  copies  of  any  such  depositions,  warrants,  or 
other  papers"  would  naturally  have  been  inserted  after  the 
words  "or  other  papers,"  where  the  latter  words  first  occiu; 
and  the  portion  of  the  section  after  the  word  "escaped,"  to 
and  including  the  word  "evidence,"  would  have  been  omitted. 
The  inference  is  that  a  different  meaning  may  be  looked  for 
in  the  expression  "properly  and  legally  authenticated,  so  as  to 
entitle  them  to  be  received  as  evidence  of  the  criminality  of 
the  person  so  apprehended,  by  the  tribunals  of  the  foreign 
country  from  which  the  accused  party  shall  have  escaped," 
from  that  which  is  to  be  looked  for  in  the  expression  "authen- 
ticated according  to  the  law  of  such  foreign  country." 

In  Webster's  Dictionary  "authenticate"  is  defined  thus : 
"To  render  authentic;  to  give  authority  to,  by  the  proof,  at* 
testation,  or  formalities  required  by  law,  or  sufficient  to  enti. 
tie  to  credit."  In  Worcester's  Dictionary  "authenticate"  is 
defined  thus:  "To  prove  authentic."  In  Bourier's  Law 
Dictionary  "authenticaton"  is  defined  thus:  "A  proper  or 
legal  attestation.  Acts  done  with  the  view  of  causing  an 
instrument  to  be  known  and  identified."  In  Bunill's  Law 
Dictionary  "authentication"  is  defined  thus:    "The  act  or 
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mode  of  giving  legal  authority  to  a  statute,  record,  or  other 
■written  instrument,  or  a  certified  copy  thereof,  so  as  to  ren- 
der it  legally  admissible  in  evidence. "  There  does  not  appear 
to  be  any  necessary  or  inherent  meaning  in  the  word  "authen- 
ticated," as  used  in  the  section  which  requires  the  authentica- 
tion to  be  in  writing.  The  connection  in  which  the  word 
"authenticated "  is  used,  in  this  or  any  other  statute,  may 
require  the  authentication  to  be  in-writing,  and  it  may,  in  one 
place,  mean  only  a  written  authentication,  while  in  another 
place  it  may  admit  of  an  authentication  not  in  writing. 

The  words  "properly  and  legally  authenticated,  so  as  to 
entitle  them  to  be  received  as  evidence,"  etc.,  are  properly  to 
be  construed  as  if  the  expression  were  "so  properly  and  legally 
anthenticated  as  to  entitle  them,"  etc. ;  that  is,  "so  properly 
and  legally  authenticated  that  they  would  be  entitled  to  be, " 
etc.  This  authentication,  in  regard  to  original  papers,  may 
be  made  by  oral  proof  given  here.  A  witness  may  swear  here 
to  the  verity  and  identity  of  the  original ;  and,  also,  from  his 
knowledge  and  eiperience,  that  they  would  be  received  in  the 
tribunals  of  the  foreign  country  as  evidence  of  the  criminality 
of  the  person  in  respect  to  the  offence  charged  against  him 
as  committed  there,  if  the  inquiry  as  to  such  criminality  were 
being  had  in  such  foreign  tribunals.  This  will  be  sofiEicidnt, 
under  the  statute,  when  originals  are  offered.  When  copies 
are  offered  they  must  be  authenticated  according  to  the  law  of 
the  foreign  country.  The  provision  that  "the  certificate  of  the 
principal  diplomatic  or  consular  officer  of  the  United  States, 
resident  in  such  foreign  country,  shall  be  proof  that  any  such 
deposition,  warrant,  or  other  paper,  or  copy  thereof,  is  authen- 
ticated in  the  manner  required  by  this  section,"  provides  for 
a  mode  of  proof  in  regard  to  both  originals  and  copies,  and  in 
regard  to  both  of  the  authentications  mentioned  in  the  sec- 
tion. Such  certificate,  if  in  proper  form,  is  absolute  proof, 
whatever  may  be  the  tenor  of  the  certificates  of  foreign  offi- 
cials to  the  same  documents. 

Practically,  there  may,  ordinarily,  be  no  adequate  attaina- 
ble means,  other  than  such  certificate,  of  proving  that  the 
authentication  of  the  copies  is  according  to  the  law  of  the  for- 
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«ign  coontiy.  Bat  there  is  nothing  in  the  rtatate  which  nec- 
essarily excludes  oral  proof  authenticating  the  copies,  or  oral 
proof  as  to  what  the  law  of  the  foreign  country  is  as  to  such 
authentication,  or  oral  proof  that  such  oral  authentication  is 
according  to  the  law  of  the  foreign  country.  There  is  nothing 
ia  the  statute  which  makes  such  certificate  of  the  United 
States  diplomatic  or  consular  ofBcers  the  only  competent 
proof  that  either  the  origiiuils  ot  the  copies  are  authenticated 
in  the  manner  required  by  the  statute.  Whether  the  origi- 
nals are  offered,  or  copies  are  offered,  it  must  appear  that  the 
originals  would  be  received  in  the  tribunals  of  the  foreign 
country  as  evidence  of  the  criminality  of  the  person,  in  re- 
spect of  the  offence  charged  against  him  as  committed  there, 
if  the  inquiry  as  to  such  criminality  were  being  had  in  such 
foreign  tribunals.  Not  only  is  the  provision  as  to  that  effect 
specific  as  to  the  originals,  but  the  provision  in  regard  to 
copies  is,  twice,  that  they  are  to  be  copies  of  "such"  originals; 
that  is,  copies  of  originals  which  would  be  received  in  the  tri- 
bunals of  the  foreign  country  as  such  evidence. 

The  certificate  of  Mr.  Lowell  in  this  case  cannot  be 
held  to  be  in  compliance  with  the  statute.  It  certifies  that 
the  documents  "are  authenticated  in  the  manner  required  by 
the  statute  of  the  United  States."  It  ought  to  certify,  in 
respect  to  the  original  depositions  offered,  tluit  they  are 
properly  and  legally  authenticated,  so  as  to  entitle  them  to 
be  received  as  evidence  of  the  criminality  of  the  person  ap- 
prehended by  the  tribunals  of  Great  Britain;  and  it  ought 
to  certify,  in  respect  to  the  copies  offered,  that  the  originals 
of  which  they  are  copies  would  be  received  as  such  evidence, 
and  that  such  copies  are  authenticated  according  to  the  law 
of  Great  Britain.  Not  only  is  the  certificate  of  Mr.  Lowell 
thus  defective,  but  it  clearly  appears,  from  the  authentica- 
tions to  which  his  certificates  are  appended,  that  the  docu- 
ments are  not  authenticated  in  the  manner  required  by  the 
statute  of  the  United  States.  In  each  of  the  three  certificates 
of  Mr.  Lushington  he  certifies  that  the  document  "would  be 
received  as  evidence  of  the  criminality  of  a  fugitive  criminal 
from  the  United  States  .charged  before  a  tribunal  in  Great 
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Britain  with  an  extradition  crime  under  the  extradition  treaty 
as  existing  between  that  country  and  the  United  States." 

The  document  must  appear  to  be  one  which  would  be 
received  as  evidence  of  the  criminality  of  Fowler,  in  re- 
spect to  this  offence,  by  the  tribunals  of  Ghreat  Britain,  if  the 
inquiry  were  going  on  ther^  in  respect  to  the  offence  as  com- 
mitted there,  and  not  a  document  which  would  be  received  by 
the  tribunals  of  Great  Britain  as  evidence  of  the  criminality 
of  a  fugitive  criminal  from  the  United  States  charged  before 
one  of  such  tribunals  with  an  extradition  crime  committed  in 
the  United  States. 

The  original  depositions  of  Jowett  and  Hustler  purport  to 
have  been  severally  taken  and  sworn  to  at  Bradford  before 
W.  Pollard,  a  justice  of  the  peace.  Under  the  foregoing 
views,  the  certificates  to  such  depositions  ought  to  be  in,  or 
amount  in  substance  to,  the  following  forms : 

"I  hereby  certify  that  the  signature  of  W.  Pollard  to  the  fore- 
going deposition  is,  to  the  best  of  my  knowledge  and  belief,  his 
signature,  and  the  signature  of  a  magistrate  in  England  having 
authority  to  take  the  same,  and  that  said  deposition  certified 
as  within,  by  said  Pollard,  to  the  taking  thereof  before  him, 
and  authenticated  by  a  minister  of  state,  and  sealed  with  his 
official  seal,  would  be  received  in  the  tribunals  of  Great  Brit- 
ain as  evidence  of  the  criminality  of  George  Fowler,  aliat  B. 
Gray,  named  in  said  deposition,  in  respect  of  the  offence 
charged  against  him  as  committed  in  Great  Britain,  namely, 
that  he  feloniously  did  forge,  utter,  and  put  off  certain  orders, 
purporting  to  be  orders  by  William  Jowett,  for  the  payment 
of  money,  to-wit,  bankers'  checks,  for  the  payment  of  the  sum 
of  £60,  with  intent  thereby  then  and  there  to  defraud,  if  the 
inquiry  as  to  such  criminality  were  being  had  in  the  tribunals 
of  Great  Britain. 

'Godfrey  Ldshington, 
"Assistant  under  Secretary  of  State  for  the  Home 
£Seal.]  Department. 

"WhitehaU,  2d  October,  1880.* 
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"I  certify  that  I  believe  the  above  signature,  'Godfrey 

Lnshington,'  to  be  the  handwriting  of  Godfrey  Lushington, 

Esq.,  D.  C.  L.,   assistant   under  secretary  of  state  for  the 

home  department. 

"Julian  Patjhcbfotb, 

[Seal.]    "Assistant  Secretary  of  State  for  Foreign  Affairs. 

"Foreign  Office,  7ih  October,  1880." 

"1  certify  that  I  believe  the  above'signatore,  'Julian  Paunce- 
fote,'  to  be  the  handwriting  of  Sir  Julian  Pauncefote,  one  of. 
the  assistant  under  secretaries  of  state  for  foreign  affairs; 
and  that  the  foregoing  documents  are  properly  and  legally 
authenticated,  so  as  to  entitle  them  to  be  received  in  the  tri- 
bunals of  Great  Britain  as  evidence  of  the  criminality  of 
George  Powler,  aiiaa  B.  Gray,  named  therein,  in  respect  of 
the  offence  named  therein,  charged  against  him  as  committed 
in  Great  Britain,  if  the  inquiry  as  to  such  criminality  were 
being  had  in  the  tribunals  of  Great  Britain.  In  witness 
whereof,  I  have  subscribed  my  name  and  caused  the  seal  of 
this  legation  to  be  affixed,  this  eighth  day  of  October,  .1880. 

"J.  R.  Lowell, 
"Envoy  Extraordinary  and  Minister  Plenipotentiary 
[Seal.]         of  the  United  States  of  America. 

"Legation  of  the  United  States,  London,  October  8, 1880." 

In  regard  to  the  copy  of  the  information,  in  addition  to  the 
certificate  of  Angus  Holden,  justice  of  the  peace,  that  it  is  a 
true  copy  of  the  original  information,  the  certificates  to  such 
copy  ought  to  be  in,  or  amount  in  substance  to,  the  following 
forms :  "  I  hereby  certify  that  the  signature  of  Angus  Holden 
to  the  foregoing  copy  information  is,  to  the  best  of  my  knowl- 
edge and  belief,  his  signature,  and  the  signature  of  a  magis- 
trate in  England  having  authority  to  take  such  informatioii, 
and  that  the  original  of  said  information  would  be  received 
in  the  tribunals  of  Great  Britain  as  evidence  of  the  criminal- 
ity of  George  Fowler,  alias  R.  Gray,  named  therein,  in  respect 
of  the  offence  charged  against  him  as  committed  in  Great 
Britain,  namely,  that  he  feloniously  did  forge,  utter,  and  put 
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off  oertain  orders,  purporting  to  be  orders  by  William  Jowett, 
for  the  payment  of  money,  to-wit,  bankers'  checks  for  the 
payment  of  the  sum  of  £60,  with  intent  thereby  then  and 
there  to  defraud,  if  the  inquiry  as  to  such  criminality  were 
being  had  in  the  tribunals  of  Great  Britain,  and  that  said 
copy  information  is  authenticated  according  to  the  laws  of 
Great  Britain.  "Godfbbt  Ldshington, 

"Assistant  Under  Secretary  of  State  for  the  Home 
[Seal.]       Department. 
Whitehall,  M  October,  1880." 

"I  certify  that  I  believe  the  above  signature,  'GodJErey 
Lushington,'  to  be  the  handwriting  of  Godfrey  Lusbu^gton, 
Esq.,  assistant  under  secretary  of  state  for  the  home  depart- 
ment. T.  V.  Lister, 
[Seal.]                        "Assistant  Under  Secretary  of  State. 

"Foreign  Office,  2d  October,  1880." 

"I  certify  that  I  believe  the  above  signature, '  T.  V.  Lister,' 
to  be  the  handwriting  of  T.  V.  Lister,  Esq.,  one  of  the  assist- 
ant under  secretaries  of  state  for  foreign  a£fairs,  and  that  the 
original  of  the  foregoing  copy  information  would  be  received 
in  the  tribunals  of  Great  Britain  as  evidence  of  the  crimi- 
nality of  George  Fowler,  aiiae  R.  Gray,  named  therein,  in  re- 
spect of  the  ofience  charged  against  him,  as  committed  in 
Great  Britain,  namely,  that  he  feloniously  did  forge,  utter, 
and  put  off  certain  orders,  purporting  to  be  orders  by  William 
Jowett,  for  the  payment  of  money,  to-wit,  bankers'  checks 
for  the  payment  of  the  sum  of  £60,  with  intent  thereby  then 
and  there  to  defraud,  if  the  inquiry  as  to  such  criminality 
were  being  had  in  the  tribunals  of  Great  Britain,  and  that  the 
foregoing  documents  are  authenticated  according  to  the  law 
of  Great  Britain.  In  witness  whereof,  I  have  subscribed  my 
name,  and  caused  the  seal  of  this  legation  to  be  affixed  thereto, 
this  seventh  day  of  October,  1880. 

"J.  R.  Lowell, 
"Envoy  Extraordinary  and  Minister  Plenipotentiary 
[Seal.]  of  the  United  States  of  America. 

"Legation  of  the  United  States,  London,  October  7, 1880." 
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The  certificate  to  the  copy  warrant  ahould  be  in  like  form, 
mutatis  nmtandia. 

It  follows,  from  the  foregoing  considerations,  that  neither 
the  depositions  nor  the  copies  of  the  information  or  of  the 
warrant  were  admissible  in  evidence  by  virtue  of  the  certifi- 
cates accompanying  them.  In  regard  to  the  copy  informa- 
tion, Mr.  Dobson,  a  deteotire  of&cer  attached  to  the  Bradford 
police,  who  came  to  the  United  States  to  take  Eowler  back  to 
England,  testifies  that  such  copy  is  a  copy  of  the  original 
information;  that  he  saw  the  original  and  was  present  when  it 
was  made,  and  saw  Jowett  sign  it  in  the  presence  of  Holden; 
that  Holden  is  a  justice  of  the  peace  at  Bradford,  and  acting 
as  such ;  and  that  the  signature  to  the  copy  is  the  signature 
of  Holden.  Mr.  Dobaon  also  testifies  that  the  copy  warrant 
is  a  copy  of  the  original  warrant;  that  he  was  present  when 
the  original  was  signed,  and  that  it  was  issued  by  a  justice  of 
the  peace  at  Bradford,  and  that  he  has  the  original  in  his 
possession.  But  there  is  no  evidence  that  the  authentication 
of  the  copies  is  tficording  to  the  law  of  Great  Britain.  The 
relator  objected  before  the  commissioner  to  the  admission  in 
evidence  of  the  copies,  but  they  were  admitted  on  the  evi- 
dence of  Mr.  Dobson.     They  were  not  competent  evidence. 

A  different  case  exists  as  to  the  depositions  of  Jowett  and 
Hustler.  The  originals  were  offered.  Mr.  Dobson  testifies 
that  W.  Pollard,  before  whom  they  were  sworn  and  ^ken,  is 
a  justice  of  the  peace  for  Bradford;  that  he,  Dobson,  was 
present  when  the  depositions  were  taken ;  that  they  are  the 
originals;  that  they  were  sworn  to  by  Jowett  and  Hustler 
severally;  that  two  checks  were  prodaced  to  Jowett  at  the 
time,  to  which  he  referred  in  his  deposition,  as  originals,  (the 
witness  producing  copies  of  them,  compared  by  himself,  which 
are  part  of  the  case ;)  and  that  the  indorsements  were  on  the 
checks  when  they  were  presented  to  Jowett  in  court.  Mr. 
Dobson  also  testifies  that  he  has  been  attached  for  12  years 
to  the  police  force  of  Bradford;  that  he  is  familiar  with  the 
ordinary  course  of  criminal  procedure  in  England  for  the 
apprehension  of  offenders;  that  the  said  depositions  would  be 
used  and  received  in  evidence  before  the  magistrates  at  Brad- 
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ford,  the  same  as  they  are  sought  to  be  introdaoed  here,  after 
the  arrest;  that  the  magistrate  in  EngUnd  takes  a  written 
deposition  of  the  oomplainani  and  witnesses  in  the  presence 
of  the  acoased,  without  counsel  for  the  accused,  the  accused 
being  allowed  to  question  the  witnesses  if  he  feels  disposed, 
if  he  has  no  counsel;  that  such  depositions  are  taken  in 
writing,  and  admitted  and  made  part  of  the  procedure ;  that 
he,  Dobson,  has  often  condaoted  criminal  prosecutions  him- 
self, acting  in  place  of  the  chief  constable,  who  is  the  chief 
prosecutor ;  that  he  considers  himself  perfectly  familiar  with 
the  course  of  criminal  procedure  in  England;  and  that  these 
proceedings  are  according  to  the  practice  there,  and  these 
depositions  would  be  received  in  England.  On  this  evidence 
the  original  depositions  were  properly  admissible  in  evi- 
dence. 

Upon  the  contents  of  said  depositions,  and  on  the  oral  tes- 
timony given  here  before  the  commissioner,  there  was  legal 
and  competent  evidence  of  facts  before  him  for  him  to  con- 
sider in  making  np  his  decision  as  to  the  criminality  of  the 
accused.  On  all  the  points  bearing  on  the  criminality  of  the 
relator,  testimony  legally  admissible  contains  materials  for 
a  decision  by  the  commissioner  on  the  question  of  fact  as  to 
whether  there  was  before  him  such  evidence  of  criminality  as 
the  treaty  requires.  The  commissioner  having  decided  such 
question  of  fact,  his  decision  cannot  be  reviewed  by  this  court 
on  habeas  corpus.  In  re  Stupp,  12  Blatchf.  G.  C.  B.  501;  In 
re  Vandervelpen,  14  Blatchf.  0.  G.  B.  137;  In  re  Wiegand, 
Id.  370;  In  re  Wahl,  15  Blatchf.  G.  G.  B.  834.  The  writs 
must  be  discharged  and  the  relator  be  remanded  to  the  cus- 
tody of  the  marshal. 
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LiNDBB,  Assignee,  etc.,  v.  LmoB  and  others. 

{Diibriet  Court,  S.  D.  Neva  York.    August  16, 1879. 

1.  Equttt  Pbactics — FiKAii  Hbabxko— IxTSRixHniTOBT  Ordkbs— Bb- 
nsiOH. — ^At  the  final  hearing  of  a  cause  all  the  previous  interlocutory 
orders  in  relation  to  the  merits  are  open  for  rerision  and  under  the 
control  of  the  court. 
T<mmiguet  ▼.  Perkint,  16  How.  82, 

a.  AsBioiTBE  Ts  BAKKRnPTCT  —  BcTT  TO  Sbt  Asidb  ABsiGmiEirr — EXB- 
cuaos  Creditobs. — If  an  assignee  in  bankruptcy  intends  to  bring 
suit  against  intervening  execution  creditors  who  have  received  part 
of  the  proceeds  of  an  assigned  estate,  he  must  make  them  parties 
defendant  to  the  suit  brought  against  the  assignee  to  set  aside  the 
assignment.  • 

8.  Same— Execution  Creditoks  —  Actioit  at  Law.— In  such  case  the 
assignee  in  bankruptcy  is  not  compelled  to  bring  a  separate  action  at 
law  to  recover  such  proceeds  of  the  assigned  estate. 

4.  Same— VAiimiTT  of  AasiemrBNT. — In  such  suit  the  question  of  the 

validity  of  the  assignment  can  be  raised  and  determined. 

5.  Same — ExEcnrioN  Cbeditobb— Demand. — Demand  and  refusal  need 

not  be  averred  or  proved,  in  order  to  recover  in  such  suit. 

6.  ^SIGNMBNT — VALEOrrT  —  FiLINO    SCHXDITLES    AND    BOKD — LaWS  OF 

New  York.— The  filing  of  schedules  and  bond  are  not  essential  to 
the  validity  of  such  assignment  under  the  laws  of  New  York. 

7.  Suit  to -Set  Asidb  Assignment- Execution  Crkbitors— Interest. 

In  such  suit  interest  should  not  be  allowed  against  the  execution 
'  creditors  from  the  time  of  the  levy,  but  only  from  the  time  suit  was 
commenced  against  them. 

G.  H.  Yeaman,  for  complainant. 

M.  H.  Regensberger  and  22.  D,  Benedict,  for  defendants. 

Choate,  D.  J.  Upon  the  hearing  of  exceptions  to  the 
master's  report  and  motion  for  a  final  decree  the  respondents, 
the  sheriff,  and  the  judgment  creditors  upon  whose  execu- 
tions the  property  included  in  the  voluntary  assignment  from 
the  bankrupt  to  the  respondent  Lewis  was  seized,  object  to 
the  entering  of  any  decree  against  them,  and  claim  that  in 
the  former  decision  of  the  court,  in  accordance  with  which  an 
interlocutory  decree  was  entered  against  them  for  an  account 
of  that  part  of  the  assigned  property  which  came  into  their 
hands,  there  was  error;  that  no  case  for  equitable  relief  is 
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made  against  fbem.  It  is  suggested  on  tUe  pari  of  the  com- 
plainant that  the  proper  way  to  raise  this  question  is  upon 
an  application  for  a  rehearing.  The  respondents  have  the 
right,  on  the  application  for  a  final  decree,  to  raise  the 
question.  At  the  final  hearing  of  the  cause  all  the  previous 
interlocutory  orders  in  relation  to  the  merits  are  open  for 
revision  and  under  the  control  of  the  court. 

If,  therefore,  there  has  been,  as  is  suggested,  an  obvious 
error  of  law  in  the  former  decision,  this  is  a  proper  stage  of 
the  case  for  its  correction,  (Tourniquet  v.  Perkins,  16  How.  82;) 
and  as  the  points  now  urged  in  favor  of  these  respondents 
were  not  presented  to  the  court  upon  the  former  hearing,  I 
have  carefully  considered  them,  treating  them  as  undeter- 
mined in  the  decision  herein  before  rendered.  The  facts  have 
been  already  stated.  The  sheriff  levied  on  the  property 
included  in  the  voluntary  assignment,  and  the  goods  were 
sold,  and  the  proceeds  paid  over  to  the  judgment  creditors  in 
satisfaction  of  their  executions  after  the  execution  and  deliv- 
ery of  the  voluntary  assignment,  and  before  the  filing  of  the 
original  petition  in  bankruptcy.  The  suit  is  brought  against 
the  voluntary  assignee,  the  sheriff,  and  the  judgment  cred- 
itors— First,  to  avoid  the  assignment  as  in  contravention  of 
the  bankrupt  law ;  and,  secondly,  to  recover  of  the  respond- 
ents the  property,  or  the  proceeds  of  such  parts  of  it  as  they 
have  disposed  of.  It  has  been  determined  in  the  case  tl)at 
the  assignment  was  void,  as  against  the  assignee  in  bank- 
rnptcy,  on  the  ground  alleged  in  the  bill,  that  it  was  made 
in  contemplation  of  insolvency,  with  intent  to  defeat  the  oper- 
ation of  the  bankrupt  law,  and  it  has  been  set  aside.  And  it 
has  been  held  that  under  the  authority  of  the  case  of  In  r« 
Biesentkal,  16  N.  B.  B.  228,  the  title  of  the  assignee  in  bank- 
ruptcy related  back  to  the  time  of  the  execution  of  the  volun- 
tary assignment,  and  the  execution  creditors  took  nothing  by 
their  levy. 

It  is  now  suggested  that,  upon  this  theory  of  the  case,  the 
only  remedy  of  the  assignee  in  bankruptcy  is  by  an  action  at 
law  in  the  nature  of  an  action  of  trespass  for  interfering 
with  his  property,  or  of  an  action  of  trover  for  its  conversion; 
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that  snob  remedy  is  fall,  adequate,  and  complete,  and  that, 
therefore,  the  assignee  in  bankruptcy  has  no  remedy  in  equity 
as  against  these  respondents;  that  there  tras  no  groond  for 
making  them  parties  to  a  bill  for  setting  aside  the  assign- 
ment ;  that  they  do  not  claim  under  the  state  assignee,  bat 
in  hostility  to  him.  It  is  further  objected  that  no  decree 
should  be  made  against  them,  because  they  claim  that  the 
assignment  was  void  under  the  lavs  of  New  Tork,  and,  there- 
fore, whether  it  was  voidable  under  the  bankrupt  law  or  not, 
there  was  left  in  the  bankrupt  a  title  which,  under  the  laws  of 
New  York,  could  be  reached  by  the  levy  of  execution.  And  the 
particular  grounds  on  which  it  is  claimed  that  it  was  thus  void 
are  that  at  the  time  of  the  levy  of  the  executions  no  schedules 
had  been  filed,  and  no  bond  given  by  the  assignee ;  that  this 
last  question  of  the  validity  of  the  assignment  under  the  laws 
of  New  York  is  one  which  cannot  be  tried  in  this  suit,  but 
must  be  tried  in  a  suit  between  the  state  assignee  and  the 
sheriff,  which  suit  had  been  commenced  before  this  suit  was 
commenced. 

It  is  further  insisted  that  this  case  is  distinguishable  from 
the  cas^  of  In  re  Bieaenthal  in  this  respect:  that  in  that  case 
the  property  in  question  on  which  a  levy  had  been  made, 
part  of  the  assigned  property,  had  not  been  sold  by  the  sher- 
iff, but  was  afterwards  sold,  by  consent  of  the  parties  in  the 
suit,  to  set  aside  the  assignment,  and  the  proceeds  deposited 
in  the  registry  of  the  court  to  abide  the  decision  of  the  court 
in  that  suit  as  to  the  rights  of  the  parties;  so  that  there  was 
a  fund  in  court  in  respect  to  which  the  court  had  jurisdiction 
to  determine  all  rights,  or  that  the  execution  creditors  were 
parties  claiming  a  lien  and  interest  adverse  to  the  complain- 
ant in  respect  to  the  very  property  in 'controversy  between 
the  assignee  in  bankruptcy  and  the  state  assignee  in  the  suit 
brought  to  set  aside  the  assignment.  Whereas,  in  the  pres- 
ent case,  the  question  between  the  assignee  in  bankruptcy 
and  the  execution  creditors  relates,  not  to  any  specific  prop- 
erty, part  of  the  assigned  estate,  or  to  any  proceeds  of  it 
traced  and  identified  as  such,  but  his  claim  against  them  is 
merely  for  money  damages. 


Digitized  by 


Google 


hmosa  v.  utwis.  921 

It  is  true  that  there  is  this  distinction  in  the  facts  between 
this  case  and  the  case  of  In  re  Bieaentkal:  that  here  no  part 
of  the  assigned  property  or  of  its  proceeds,  traced  and  identic 
fied  as  such,  in  the  form  of  a  particular  sum  of  money,  is 
shown  to  be  in  the  possession  of  the  execution  creditors,  but 
the  property  has  been  sold  by  the  sheriff  upon  their  procure- 
ment, and  the  money  has,  before  the  institution  of  bank- 
ruptcy proceedings,  been  paid  to  them  and  applied  in  part  sat- 
isfaction of  their  judgments,  whereby  its  identity,  as  part  of 
the  assigned  estate,  has  been  wholly  lost.  It  is  true,  also, 
that,  in  levying  their  executions  on  this  property  as  the  prop- 
erty of  the  bankrupt,  they  have  not  claimed  under  but  in  hos- 
tility to  the  assignment.  But  it  does  not  follow  from  these 
differences  in  the  facts  that  the  case  of  In  re  Bieienthal  does 
not  apply,  nor  that  the  complainant  has  not  properly  made 
them  parties  defendant  to  this  suit,  or  that  he  has  any  rem- 
edy at  law  to  recover  from  them  the  proceeds  of  the  assigned 
property  received  by  them.  A  voluntary  assignment,  made 
within  the  time  before  bankruptcy  limited  by  the  bankrupt 
law,  and  in  violation  of  its  provisions,  is^not,  on  that  account, 
absolutely  void.  It  is  voidable  only  at  the  option  of  the  as- 
signee in  bankruptcy;  and  the  proper  and  only  way  in  which 
he  can  exercise  that  option  is  by  a  suit  in  equity  to  s6t  it 
aside.  It  may  be  for  the  interest  of  creditors,  and  it  may  be 
his  duty,  not  to  exercise  that  option ;  but,  by  neglecting  to  bring 
a  suit  for  that  purpose,to  affirm  it  so-  far  as  he  is  concerned. 
If,  therefore,  this  complainant  had  brought  no  suit  to  set 
aside  the  assignment,  the  defendant's  levies  of  execution  could 
not  be  impeached  by  him,  and  their  title  as  against  him  would 
be  perfect.  He  could  not,  therefore,  without  suit  to  set  aside 
the  assignment,  maintain  trespass  or  trover  against  them. 

The  answer  would  be  complete  that  the  assignment  was 
voidable  only,  not  void;  that  it  had  never  been  avoided;  that 
for  that  purpose  the  state  assignee  must  be  made  a  party 
defendant ;  that,  if  avoided,  it  must  be  avoided  in  whole  and 
not  in  part;  that  the  assignee  could  not,  as  to  that  particu- 
lar part  of  the  property  levied  on,  elect  to  avoid  the  assign- 
ment, leaving  it  in  full  force  as  to  all  the  rest  of  the  assigned 
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property.  Nor  would  these  respondents  in  such  a  snit  ba 
estopped  to  deny  that  the  assignment  was  void  nnder  the 
bankrupt  law.  They  might  be  estopped  to  deny  that  it  was 
void  nnder  the  laws  of  New  York,  because  by  levying  on  the 
property  as  the  property  of  the  debtor  they  affirm  the  inva- 
lidity of  the  assignment;  but  that  invalidity  is  not  the  same 
iBought  to  be  established  under  the  bankrupt  law.  Nor,  as  it 
seems  to  me,  could  the  assignee  in  bankruptcy,  having 
brought  suit  against  the  state  assignee  without  joining  these 
defendants  and  obtained  a  decree  avoiding  the  assignment, 
then  maintain  an  action  at  Mw  against  these  execution  cred- 
itors to  recover  the  money  paid  to  them  out  of  the  proceeds 
of  the  assigned  property,  and  put  in  evidence  his  decree 
against  the  state  assignee  in  proof  of  the  invalidity  of  the 
assignment  under  the  bankrupt  law.  They  might  well  answer 
that  that  decree  was  not  binding  on  them  in  respect  to  the 
part  of  the  property  received  by  them ;  that  the  case  of  the 
complainant  against  them  depending  upon  the  question 
whether  the  assignment  was  in  fact  made  under  the  circum- 
stances and  with  the  intent  denounced  by  the  bankrupt  law 
as  making  it  voidable,  that  on  that  issue  they  bad  a  right 
to  a  trial  before  they  could  be  concluded  by  the  decree. 

It  seems  clear,  therefore,  that  if  the  assignee  in  bankruptcy 
intends  to  bring  suit  against  intervening  execution  creditors 
who  have  received  part  of  the  proceeds  of  the  assigned  estate, 
he  must,  at  any  rate,  make  them  parties  defendant  to  the  suit 
brought  against  the  state  assignee  to  set  aside  the  assign- 
ment. Is  there  any  principle  of  law  or  equity  which  will 
compel  him  to  bring  two  suits  against  them,  first  joining  them 
as  defendants  in  the  suit  to  set  aside  the  assignment,  so  thai 
the  determination  in  that  question  may  be  binding  upon  them, 
and  afterwards  suing  them  in  an  action  at  law  upon  the  basis 
of  that  determination  to  recover  the  money?  I  think  not. 
On  the  contrary,  the  general  rule  is  that  where  a  court  of 
equity  acquires  jurisdiction  for  one  purpose,  it  has  the  power 
to  go  on  and  administer  complete  relief. 

General  demurrers  to  the  bill,  for  want  of  equity,  were  filed 
by  the  execution  creditors,  which  demurrers  were  overruled. 
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I  bare  not  treated  the  overruling  of  these  demnrrers  as  oon- 
clnsive  on  this  point,  because  the  bill  alleges  that  these  levies 
of  execution  were  fraudulent  and  collusive,  and  therefore 
preferences  under  the  bankrupt  law;  and  as  the  ground  of  the 
demorrers  was  general  want  of  equity,  and  not  the  improper 
joinder  of  causes  of  action  or  multifariousness,  and  no  rea- 
sons were  assigned  by  the  learned  judge  who  overruled  the 
demTurers,  his  decision  may  possibly  have  been  made  on  the 
averments  that  these  levies  were  unlawful  preferences.  No 
proof,  however,  has  been  given  to  sustain  these  averments. 
There  seems  to  be  no  force  in  the  suggestion  that  the  ques- 
tion whether  the  assignment  was  absolutely  void  by  the  law 
of  New  York  could  not  be  raised  and  tried  in  this  suit.  In 
fact,  that  defence  is  set  up  in  the  answer,  and  put  in  issue  by 
the  replications.  It  has  been  tried  and  determined  adversely 
to  the  defendants.  If  it  had  been  determined  in  their  favor, 
it  seems  that  they  would  have  been  entitled  to  a  decree  dis- 
missing the  bill  as  to  them.  In  re  Bieaentkai,  18  N.  B.  B. 
120.     . 

It  is  further  objected  that  the  ^omplainant  is  not  entitled 
to  a  decree  against  these  defendants  because  it  is  neither 
averred  nor  proved  that  the  complainant,  before  suit  brought, 
made  a  demand  for  the  money  now  sought  to  be  recovered, 
and  that  the  defendants  refused  to  pay  it.  The  objection 
comes  rather  late  and  has  no  especial  merit,  but  possibly  it 
is  open  at  this  stage  of  the  case.  The  cases,  however,  cited 
to  the  effect  that,  where  a  party  has  come  lawfully  to  the  pos- 
session of  property,  replevin  or  trover  will  not  lie.  till  after 
a  demand  and  refusal,  do  not  apply  to  a  case  where,  before 
suit  brought,  the  defendant  has  actually  disposed  of  the  goods, 
and  put  it  out  of  his  power  to  restore  them. 

It  is  also  suggested  that  the  assignment  was  absolutely 
void,  because,  at  the  time  of  the  levy,  schedules  and  a  bond 
had  not  been  filed,  as  required  by  the  laws  of  New  York. 
This  point  seems  not  to  have  been  made  upon  the  former 
hearing,  nor  is  any  authority  cited  in  support  of  it  now.  The 
argument  against  the  assignment  before  was  that  it  was  not 
intended  for  the  benefit  of  creditors,  but  was  fraudulent,  in 


Digitized  by 


Google 


824 


VZDBBAIi  BBPOBTES. 


fact,  between  the  assignors  and  the  assignee,  -to  hinder,  delay, 
and  defraud  creditors.  (See  brief  of  complainant's  counsel.) 
Such  failure  to  file  schedules  and  bond  is  not  expressly  made 
a  condition  to  the  assignments  taking  effect  as  a  conveyance, 
and  I  do  not  think  they  are  essential  to  the  passing  of  the 
title. 

I  see  no  ground,  therefore,  for  disturbing  the  former  de< 
cision  against  these  defendants,  that  they  were  liable  to  ac- 
count  for  that  part  of  the  assigned  property  which  came  to 
their  hands,  and  which  has  been  shown  to  belong  to  the  com- 
plainant. An  exception  is  taken  to  the  master's  report  that 
he  should  not  have  allowed  interest.  I  see  no  reason  why  the 
defendants  should  not  be  charged  with  interest. 

Exceptions  overruled.  Report  confirmed,  and  decree  for 
complainant  therein,  with  costs. 


DECISION    ON    AfPBAL. 
[Circuit  Ccntrt,  S.  1^  New  York.    June  1, 1880.) 

BiiATCHFOBD,  C.  J.  All  the  points  urged  by  the  appellants 
appear  to  have  been  carefully  considered  by  the  district  judge 
in  his  decision.  So  far  as  the  main  questions  at  issue  are  con- 
cerned, I  think  they  were  all  properly  disposed  of  except  the 
question  of  interest.  Keifer  &  €o.,  Leisler  &  Co.,  and  the 
sheriff,  who  have  appealed,  and  who  are  the  only  appellants, 
excepted  to  the  allowance  of  interest,  by  the  referee,  from 
July  9,  l'875,the  date  of  the  levy  by  the  sheriff,  on  thegroand 
that  no  interest  should  be  charged  against  such  excepting 
parties.  I  think  interest  should  be  allowed  against  sack 
excepting  parties  only  from  the  time  the  suit  was  commenced 
in  the  court  below,  but  that  interest  should  be  allowed  from 
that  date  as  against  them. 

The  decree  should  be  modified  in  that  respect,  but  the  ap- 
pellants should  pay  the  costs  of  the  appeal. 
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KcuBAUi  V.  The  Conim  or  Stantoxt. 
(Oiremt  Oourt,  D.  JSTOratka.    ^OYexabex  10, 1880.) 
I.  PLBAcnra— Geskbaii  laaxm—Dssuiu 


-,  for  plaintiff. 
-,  for  defendant. 


MoGkabt,  C.  J.  This  is  a  motion  to  make  a  part  of  the 
answer  more  speoifiio.  The  general  allegation  of  the  answer 
is  that  defendant  denies  each  and  every  material  allegation 
of  the  petition.  The  motion  requires  him  to  specify  what  is 
denied  and  what  is  aflmitted.  As  a  matter  of  coarse,  the 
pleader  is  not  to  be  the  judge  as  to  what  is  material  and 
what  is  not.  A  denial  of  the  material  allegations  is  not  a 
sufficient  denial  of  the  general  issue. 


BczzBLL  and  others  v.  O'Gonnbll. 

{Oircvit  Oturt,  D.  Xaaaehutett*.    October  16,  1880,) 

1.  Patekt  No.  100,229,  Issued  to  Herbert  L.  WiUis,  for  an  improved 
sand-paper  holder  for  finishing  or  "  buflSng  "  the  soles  of  boots  and 
shoes,  iuHained. 

In  Equity. 

George  S.  Boutwell  and  Chcu.  AUen  Taher,  for  complainants. 

Chauncey  Smith  and  Samuel  W.  Bates,  for  defendant. 

Lowell,  C.  J.  Herbert  L.  Willis  obtained  patent  No.  100,- 
329,  now  the  property  of  the  complainants,  for  an  improved 
sand-paper  holder  for  finishing  or  "buffing"  the  soles  of  boots 
and  shoes.  He  described  a  cylinder  formed  of  two  halves 
hinged  together;  round  each  half  the  sand-paper  was  wrapped, 
and  its  edges  were  brought  together  on  the  inside  of  the  cyl. 
inder  and  kept  tight  by  pins  and  dowels;  journals  were  shown 
to  which  each  end  of  the  cylinder  was  attached  by  screws.  The 
old  form  of  holder  was  described  as  solid,  with  the  sand-paper 
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wrapped  around  it  and  secured  by  tacks.  "This  mode,"  says 
Willis,  "is  very  imperfect,  there  being  several  objections  to  it: 
First,  the  lapping  of  the  edges  of  the  paper  makes  the  surface 
irregular,  causing  unequal  wear,  and  not  smoothing  the  soles 
perfectly,  besides  rendering  the  paper  liable  to  be  torn  off; 
tecond,  the  frequent  driving  of  the  fastening  tacks  into  the 
roller  soon  cuts  up  and  destroys  the  surface  thereof,  especially 
if  the  wood  is  soft,  or,  if  the  wood  is  hard,  the  tacks  are  often 
"broken  and  it  is  difficult  to  draw  them  out ;  third,  the  labor 
and  time  required  to  make  the  frequent  reversals  of  the  paper 
are  considerable ;  fourth,  the  unevenness  of  the  lapped  paper 
causes  jarring  and  unsteadiness  in  operation." 

The  defects  are  said  to  be  removed  by  the  new  mode  of  con- 
struction :  "The  edges  of  the  sand-paper  do  not  lap  on  the 
surface  of  the  cylinder,  thus  leaving  the  surface  perfectly  reg- 
ular and  concentric  as  the  holder  revolves.  The  pat)er  also 
is  held  more  securely,  and  wears  evenly,  doing  good  work,  and 
the  sheets  are  quickly  taken  off  and  replaced."  He  described 
another  short  cylinder,  of  large  diameter,  which  was  to  be 
added  to  the  holder  for  the  purpose  of  finishing  the  instep 
under  the  heel. 

The  first  claim  is ;  "A  sand-paper  holder,  for  finishing  the 
soles  of  boots  and  shoes,  composed  of  two  parts,  A,  B,  hinged 
together  at  one  edge,  and  fastened  together  by  screws,  or  the 
equivalent  thereof,  with  or  without  the  enlarged  holder,  com- 
posed of  hinged  parts,  C,  D,  similarly  arranged,  substantially 
as  described." 

The  second  claim  was  for  the  dowels  and  pins,  and  has  been 
disclaimed. 

The  evidence  tends  to  show  that  a  buffer  made  according  to 
the  patent  is  useful;  and  that  buffing  cylinders  are  now  very 
extensively  used  to  the  advancement  of  the  trade. 

The  defendant  uses  a  holder  or  buffer,  which,  whether  an 
infringement  or  not,  is  an  undoubted  improvement  over  that 
described  in  the  patent.  It  consists  of  a  cylinder  cut  length- 
wise and  hinged  in  the  middle,  and  covered  with  sand-paper. 
Instead  of  being  secured  to  journals  by  ordinary  screws  ran- 
ning  through  the  cylinder  into  the  journal,  it  is  fastened  by  a 
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xaovable  clamp  of  ingenious  oonatrnotion,  patented  by  Fay 
after  the  date  of  Willia'  invention.  Both  parties  tue  felt 
tinder  the  sand-paper,  which  appears  to  have  been  introduced 
by  Howe,  whose  patent  is  also  later  than  Willis'.  The  d^end- 
ant  has  a  right  to  use  these  two  patents. 

The  defendant  insists  that  Willis  made  no  invention  which 
will  support  a  patent.  SoUd  cylinders,  with  sand-paper  tacked 
to  them,  had  been  used  before;  and  one  Copeland  had,  as 
early  as  1855,  made  and  patented  a  hand-tool  in  which  the 
sand-paper  was  wrapped  round  two  halves  of  an  ellipse,  which 
were  hinged  by  a  piece  of  cloth  glued  to  each,  and  was  held 
firmly  together  by  the  hand  of  the  operator,  who  rubbed  the 
soles  witii  this  tool,  much  as  he  would  have  done  with  a  large 
file  or  rasp  having  a  handle  at  each  end.  The  defendant 
contends  that  the  only  change  which  Willis  introduced  was  to 
cut  the  old  solid  cylinder  into  two  parts  and  hinge  those  parts 
together,  just  as  Copeland  had  hinged  his  hand-tool;  and 
that  this  did  not  require  invention.  How  generally  the  old 
solid  cylinder  was  used,  and  whether  it  was  of  much  or  little 
value,  we  are  not  informed.  I  infer  from  the  remarks  of  one 
witness  that  the  patentee's  cylinder,  or  those  like  it  in  principle, 
first  brought  buffing  by  machineiy  into  common  use.  Sup- 
posing the  old  solid  cylinder  used  in  a  machine  driven  by 
power  to  have  been  of  some  use,  and  to  have  been  generally 
known,  still,  I  think,  there  was  a  patentable  improvement  in 
cutting  it  in  two,  bringing  the  parts  together,  and  fastening 
them  to  the  shaft,  so  that  they  should  operate  like  a  solid 
cylinder,  though  the  hinged  tool  to  be  operated  by  hand  had 
already  been  introduced  by  Ciopeland.  The  advantages  of  the 
knife,  and  this  mode  of  adjustment  and  of  operation,  are  so 
different  in  the  two  cases  that  one  could  hardly  be  an  antici- 
pation of  the  other.  It  seems  to  me  that  the  defendant 
infringes  the  first  claim  of  the  patent.  He  has  a  better  work- 
ing tool;  but  it  is  made  on  the  principle  of  the  plaintiffs' 
patent.  It  is  a  cylinder  cut  in  two,  hinged,  wrapped  with 
sand-paper,  and  held  together  and  upon  the  journals  by  a 
shaft.  It  may  be  that  the  particular  mode  of  fastening  is 
new  in  this  tool,  'There  is  no  evidence  upon  that  point,  except 
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that  it  is  patented;  bat  I  do  not  find  the  plaintiffs^ first  eltim 
to  be  so  narrow  that  a  new  mode  of  fastening,  operating  to  do 
the  work  of  their  screws,  would  escape  it. 
Decree  for  the  oomplainanta. 


SiBBEBT   ClLlNDBB   OiL    CuP   Co.   V.  HlBFBB    StEAV  LuBBI- 
CATOB   Co. 

{Cnrmit  Court,  D.  Qmneetieut.    October  26, 1880.) 

L  RE-IasnE — New  Mattbb.  —  A  device  was  patented  as  for  a  lubricator 
acting  by  steam  pressure.  Subsequent  investigation  led  to  the  con- 
clusion that,  although  steam  rendered  slight  assistance,  hydrostatic 
pressure  was  the  active  agent.  Thereupon  a  new  arrangement  of 
parts  was  made  in  which  the  latter  principle  only  was  used,  and  the 
second  device  was  patended.  Held,  that  the  patentee  conid  not  sub- 
sequently obtain  a  re-issue  of  the  first  patent  which  would  cover  the 
method  of  feeding  a  lubricant  by  means  of  hydrostatic  pressure  aloae, 
operating  through  devices  substantially  as  shown. 

2,  Bame— Baice — Definitioii. — By  new  matter  is  meant  "new,  substan- 
tive matter,  such  as  would  have  the  effect  of  changing  the  invention, 
or  of  introducing  what  might  be  the  subject  of  another  application 
for  a  patent." 
Powder  Co.  v.  Pou>d«r  Work»,  98  U.  B.  126,  followed. 
Tale  Lock  Manufg  Co.  v.  ScomU^anvifg  Co.,  3  Fed.  Rep.  218,  dis- 
tinguished. 

A.  H.  Evans,  for  plaintiff. 

Henry  T.  Blake,  for  defendant. 

Shiphan,  D.  J.  This  is  a  bill  in  equity  to  restrain  the  de- 
fendant from  the  alleged  infringement  of  re-issued  letters 
patent,  which  were  issued  on  June  8,  1879,  to  Nicholas  Sie- 
bert  for  a  lubricator  of  steam-engines.  The  original  patent 
was  issued  September  14,  1869. 

The  device,  which  is  described  and  claimed  in  the  re-issae, 
ia  clearly  explained  by  General  Ellis,  the  plaintiff's  expert, 
as  follows : 

"This  device  is  an  improvement  in  lubricators.  It  consists 
of  a  horizontal  cylinder,  in  which  transverses  a  piston,  to  one 
side  of  which  is  attached  a  piston-rod,  whiQh. passes  through 
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the  end  of  the  cylinder,  and  serves  as  a  gauge  to  indicate  the 
position  of  the  piston  at  the  end  of  the  cylinder.  On  the  oppo- 
site side  of  the  piston  head  is  an  opening,  to  which  is  con- 
nected a  vertical  pipe,  between  which  vertical  pipe  and  the 
cylinder  is  a  three-way  cock  connecting  with  cylinder,  vertical 
pipe,  and  discharge  pipe.  At  the'  opposite  end  of  the  cylinder 
is  a  pipe,  furnished  with  a  cook,  leading  to  a  point  at  which 
the  lubricating  material  is  to  be  delivered.  On  the  top  of  the 
cylinder  is  a  feeding  onp,  likewise  famished  with  a  cock  for 
pouring  in  the  lubricant;  likewise,  on  top  of  the  cylinder,  is  a 
small  cock  for  allowing  the  air  to  discharge  when  the  lubri- 
cant is  poured  in.  The  operation  of  this  machine  is  as 
follows: 

"The  piston  being  pushed  to  the  rear  end  of  the  cylinder, 
the  lubricant  is  poured  in  to  fill  it  upon  the  front  side,  or  that 
which  is  furnished  with  the  piston-rod.  The  pipes  at  the  two 
ends  of  the  cylinder  are  supposed  to  be  submitted  to  an  equal 
pressure  from  the  steam.  The  irertical  pipe  at  the  rear  end 
of  the  cylinder  becomes  filled  with  water  from  the  condensed 
steam,  the  hydrostatic  pressure  from  which,  as  it  enters  the 
cylinder,  pushes  the  piston  forward  and  expels  the  lubricant. 
On  the  rear  side  of  the  piston  there  is  steam  pressure  added 
to  the  hydrostatic  pressure  of  the  water  which  condenses  in 
the  vertical  pipe.  On  the  front  side  of  the  piston. there  is  the 
pressure  only  of  the  steam  and  the  atmospheric  pressure  upon 
the  small  area  of  the  piston-rod,  which  serves  as  a  gauge. 
This  makes  an  excess  of  pressure  upon  the  rear,  due  to  the 
hydrostatic  column  in  the  vertical  pipe,  which  presses  the 
piston  forward  and  drives  out  the  Inbricant  through  the  dis- 
charge pipe." 

The  claims  of  the  re-issue  are  as  follows : 

"First.  The  arrangement  of  a  cylinder.  A,  provided  with  a 
piston,  B,  and  pipe,  N,  substantially  as  described,  whereby  the 
lubricant  is  fed  by  means  of  hydrostatic  pressure  or  steam 
pressure,  or  both. 

"Second.  The  cylinder,  A,  pipe,  N,  and  cocks,  G  and  H,  ar- 
ranged substantially  as  described,  whereby  the  lubricant  may 
be  fed  by  hydrostatic  pressurOk 
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"Third.  The  method  herein  desoribed  of  feeding  a luhrieant 
by  means  of  hydrostatic  pressure  operating  throngh  devices 
substantially  as  herein  shown  and  explained." 

The  second  and  third  claims  only  are  said  to  have  been 
infringed. 

The  defendant's  device  has  a  vertical  instead  of  a  horizon- 
tal cylinder,  has  no  piston,  but  the  oil  and  water  axe  sepa- 
rated by  the  di£Ference  of  their  specific  gravities.  I  assnmei 
what  is  denied  by  the  defendants,  that  the  principle  of  its 
device  is  solely  that  of  hydrostatic  pressure.  It  may  also  be 
assumed  that  Siebert  first  introduced  this  principle  in  an 
automatic  oiler  of  steam-engines.  The  important  question 
in  the  case  seems  to  me  to  be  the  validity  of  the  second  and 
third  claims  of  the  re-issue,  if  those  claims  are  to  receive  the 
construction  which  would  naturally  be  given  to  the  language 
which  is  used. 

When  Siebert  applied  for  bis  original  patent  in  1869  he 
was  manifestly  ignorant  that  the  principle  of  hydrostatic 
pressure  was  contained  in  his  device.  This  is  manifest  from 
the  entire  specification,  which  attributes  the  action  of  the 
piston,  in  forcing  the  oil  through  the  delivery  cock,  entirely 
to  the  pressure  of  the  steam  admitted  through  the  cock  at 
the  base  of  the  verticle  pipe.  For  example,  the  patentee 
says :  "A  cock  admits  steam  behind  the  piston,  and  forces  it 
slowly  forward,  while  another  cock,  at  the  opposite  end  of 
the  cylinder,  allows  the  tallow  to  pass  to  its  destination.  At 
the  back  of  the  cylinder  is  the  cock,  G,  whieh  admits  the 
steam,  by  the  pressure  of  which  the  piston  is  forced  along." 
There  is  no  mention  in  the  claim  of  the  vertical  pipe,  or  of 
hydrostatic  pressure.  Indeed,  the  vertical  pipe  did  not 
appear  in  the  drawings,  though  it  was  shown  in  the  model. 
Subsequent  investigations  having  led  Siebert  to  discover,  in 
May,  1879,  the  value  of  hydrostatic  pressure,  "he  caused  to 
be  made  a  new  arrangement,  by  which  the  lubricant  reservoir 
was  made  to  stand  vertically,  instead  of  horizontally,  as  in 
his  first  invention,  and  hydrostatic  pressure  was  applied  near 
its  base,  at  the  bottom  of  the  lubricant.  For  this  arrange- 
ment he  took  out  his  patent  of  February,  1871.  ^  The  princi- 
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pie  was  manifestly  the  same  as  that  revealed  in  the  earlier 
patent,  though  the  arrangement  for  its  operation  was  differ« 
ent."     Oarratt  v.  Siebtrt,  98  U.  S.  76. 

After  the  patent  of  1871  had  been  granted,  the  patentee 
sought  and  obtained  a  re-issue  of  the  patent  of  1869.  The 
re-issne  described  the  invention  as  follows:  "My  invention 
consists  in  a  novel  method  of  feeding  the  oil  to  the  cylinders, 
said  feed  being  accomplished  by  means  of  hydrostatic  pres- 
sure, operating  through  devices  substantially  as  herein  de- 
scribed. In  the  general  mode  of  feeding  oil  to  cylinders, 
the  opening  through  which  the  oil  passes  to  the  valves  or 
other  parts  is  the  only  point  where  the  lubricant  is  exposed 
to  the  effect  of  the  steam  pressure,  and  the  oil  is  subjected  to 
constant  ebullition,  and  an  irregularity  of  feed  is  a  necessary 
result.  If  steam  can  be  applied  on  each  side  of  the  body  of 
the  lubricant,  so  as  to  produce  a  state  of  equilibrium,  and 
then  some  constant  and  regularly-augmented  power  be 
brought  into  operation  to  disturb  this  equilibrium  in  one  di- 
rection, the  oil  will  be  forced  in  that  direction,  and  be  sup- 
plied with  a  regularity  depending  upon  the  regularity  of  the 
augmentation  of  the  power  used  to  disturb  the  equilibrium  of 
the  steam  pressure  on  the  lubricant.  One  of  the  powers  I 
use  to  disturb  the  steam  equilibrium  is  a  hydrostatic  column, 
formed  by  the  condensation  of  steam  in  an  extended  pipe,  to 
form  one  of  the  steam  connections,  to  create  the  equilibrium 
before  mentioned." 

Again  he  says:  "The  steam,  becoming  condensed  in  the 
pipe,  N,  forms  a  hydrostatic  column  behind  the  piston,  and 
this  column,  acting  in  conjunction  with  the  steam  in  pipe  N, 
overcomes  the  pressure  from  pipe  M,  and  the  piston  is  forced 
slowly  and  regularly  in  the  direction  of  the  arrow,  thus  giv- 
ing a  constant  and  regular  feed  of  the  lubricant  through  the 
supply  pipe,  M,  and  the  continued  condensation  of  the  steam 
regularly  augmenting  and  supplying  the  hydrostatic  column." 

The  testimony  shows  that  the  active  principle  for  expelling 
the  lubricant  from  the  cylinder  is  the  hydrostatic  column  in 
the  vertical  pipe,  and  that  steam  aids  hydrostatic  pressure  to 
this  small  extent:    "Upon  the  rear  side  of  the  piston  the 
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steam  exerts  a  pressure  upon  the  whole  ar^a;  upon  the  front 
side  of  the  piston  the  steam  exerts  a  force  upon  the  whole 
area,  less  the  area  of  the  piston-rod,  upon  which  small  area 
is  only  exerted  the  pressure  of  the  atmosphere.  Therefore, 
steam  of  greater  than  atmospheric  pressure  would  assist  in 
driving  the  piston  forward,  and  expelling  the  lubricant  by  this 
small  difference." 

There  is,  however,  some  slight  assistance  by  the  force  of 
steam.  It  will  be  observed  that  the  specification  acknowl* 
edges  steam  as  one  of  the  propelling  forces. 

This  is  the  state  of  the  facts :  The  patentee  had  invented 
a  lubricator,  the  efficient  agent  in  which  was  the  pressure  of 
steam,  as  he  supposed.  The  device  was  patented  as  for  a 
lubricator  acting  by  steam  pressure.  Subsequent  investiga- 
tions led  him  to  the  conclusion  that  although  steam  rendered 
slight  assistance,  hydrostatic  pressure  was  the  active  agent. 
He  made  a  new  arrangmeilt  of  parts  in  which  the  latter  prin- 
ciple only  was  used,  and  the  second  device  was  patented. 
The  patentee  now  seeks,  by  a  re-issue  of  the  first  patent,  to 
obtain  a  patent  from  1869  which  shall  cover  the  method  of 
feeding  a  lubricant  by  means  of  hydrostatic  pressure  alone, 
operating  through  devices  substantially  as  shown. 

It  is  not  contended  that  the  patentee  has  not  a  right  to 
introduce  in  his  re-issue  the  vertical  pipe  which  had  been 
left  out  of  the  drawings,  and  to  claim  that  arrangement  of  all 
the  parts  of  his  device, which  he  actually  invented,  whereby 
the  lubricant  was  fed  by  hydrostatic  pressure  or  steam  press- 
ure, or  both ;  in  other  words,  the  first  daim  of  the  re-issue. 
But  it  is  insisted  that  an  introduction  into  the  claims  of  mat- 
ter which  discards  steam  pressure,  with  the  piston,  as  an 
agent  for  feeding  the  oil,  and  thus  changes  the  nature  of  the 
invention  which  was  originally  applied  for,  is  an  introduc- 
tion of  new  matter.  I  am  of  opinion  thai  the  last  two 
claims,  if  construed  in  any  other  way  than  by  such  limita- 
tions as  shall  confine  them  to  the  mechanism  specified  in  the 
first  claim,  substantially  as  described,  are,  under  the  recent 
decisions  of  the  supreme  court,  an  undue  enlargement  of 
the  original  patent. 
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The  additioDB  come  within  the  definition  of  new  matter  in 
Powder  Co.  v.  Powder  Works,  98  U.  S.  126 ;  "By  'new  matter' 
we  suppose  to  be  meant  new,  substantive  matter,  snch  as 
would  have  the  effect  of  changing  the  invention,  or  of  intro- 
ducing what  might  be  the  subject  of  another  application  for 
a  patent."  The  point  is  not  whether  means  for  the  applica- 
tion of  the  principle  of  hydrostatic  pressure  had  not  been 
invented  by  Biebert,  and  whether  he  had  not  mistaken  the 
nature  of  his  invention  when  he  applied  for  a  patent,  but  it 
is  whether  it  is  proper  for  him  to  introduce  into  the  claims  of 
the  re-issue  a  somewhat  different  invention  from  that  which 
he  had  made  when  the  original  patent  was  granted;  for  it 
cannot  be  forgotten  that  the  invention  which  he  actually  made 
was  a  lubricator  by  hydrostatic  and  steam  pressure,  though 
it  is  true  that  hydrostatic  pressure  was  the  active  principle 
and  was  "revealed"  in  the  invention. 

"The  legislature  was  willing  to  concede  to  the  patentee  the 
right  to  amend  his  specification,  so  as  fully  to  describe  and 
elaim  the  very  invention  attempted  to  be  secured  by  the  orig- 
inal patent,  and  which  was  not  fuUy  secured  thereby  in  con- 
sequence of  inadvertence,  accident,  or  mistake ;  but  was  not 
willing  to  give  him  the  right  to  patch  up  his  patent  by  the 
addition  of  other  inventions,  which,  though  they  might  be  his, 
had  not  been  applied  for  by  him,  or,,  if  applied  for,  had  been 
abandoned  or  waived.  For  snch  inventions  he  is  required  to 
make  a  new  application,  subject  to  such  rights  as  the  pubUo 
and  other  inventors  may  have  acquired  in  the  meantime." 
Powder  Co.  v.  Powder  Works,  cited  supra. 

The  case  is  a  different  one  from  that  of  the  Yale  Lock  Manufg 
Co.  V.  Scovill  Manufg  Co.,  recently  before  this  court.  In  that 
case  the  invention  described  in  the  re-issue  was  manifestly  the 
same  which  formed  the  subject  of  the  original  specification, 
but  was  there  cramped  within  too  narrow  bounds.  In  this 
case,  the  invention  which  is  described  in  the  last  two  claims 
of  the  re-issue  is  not  the  same  which  was  the  subject  of  the 
original  specification,  and  those  claims  are  therefore  void. 

The  bill  should  be  dismissed. 
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BiGNAUi  V.  Habtet  and  another. 

(CHrevit  Court,  N.  D.  New  York.    October  25, 1880.) 

L  Bb-Issukd  IiETTERS  PATEinr  granted  to  John  Deacbfield,  January  18, 
1872,  for  14  years  from  April  20, 1868,  "  for  an  improTemeat  in  cool- 
ing and  drying  meal,"  hM,  not  void  for  want  of  novelty. 

a.  Baub— Idbrtitt  or  Patkhtbd. — A.  re-istne  to  John  Dettchfield  is  not 
void  because  the  original  patent  was  issued  to  John  Denchfleld,  where 
the  change  in  the  letter  was  a  mere  clerical  and  accidental  mistake  of 
the  patent-office,  and  no  question  had  been  raised  at  the  taking 
of  the  proofs  aa  to  the  identity  of  the  patentee,  and  where  there  was  in 
fact  Bofflcient  evidence  given  to  show  that  the  original  and  re-issue 
were  issued  to  the  same  person. 

Benjamin  F.  ThurtUm  and  Edward  8.  Jenney,  for  plaintiS. 

Oeorge  Harding  and  George  B.  Selden,  for  defendants. 

BiiATGHFOBD,  C.  J.  Thls  soit  Is  brought  on  re-issued  letters 
patent  granted  to  John  Deuchfield,  January  16,  1872,  for 
14  years  from  April  20, 1858,  "for  an  improvement  in  cooling 
and  drying  meal."  It  is  the  same  patent  wbioh  was  the 
subject  of  the  sait  in  Herring  t.  Neltion,  14  Blatehf.  293. 
In  that  case,  after  full  consideration,  the  re-issued  patent  was 
sustained  against  the  objections  that  it  was  not  for  the  same 
iHyention  as  the  original  patent;  that  new  matter  had  been 
introduced  into  the  specification  of  the  re-issue  contrary  to 
the  statute ;  and  that  the  patentee  was  not  the  first  inventor 
of  what  is  claimed  in  the  first  claim  of  the  re-issued  patent. 

The  defendants  in  the  present  case  do  not  ask  for  a  review 
or  reconsideration  of  any  of  the  specific  questions  disposed  of 
in  the  former  case.  But  two  new  matters  are  brought  up  on 
the  question  of  novelty.  One  is  a  patent  granted  in  England, 
December  8,  1853,  to  Joseph  Bobinson.  The  other  is  an 
addition  granted  July  81,  1840,  to  a  French  patent  granted 
April  21,  1837,  to  one  Cartier. 

The  Bobinson  patent  cannot  be  held  to  be  an  anticipation. 
It  is  clear,  from  the  drawings  of  the  plaintiff's  patent,  that 
the  curbs  of  the  mill  are  open  curbs,  as  distinguished  from  close 
curbs ;  that  is,  are  the  open  curbs  which  were  in  general  me 
in  the  American  mills  at  the  time.     Open  curbs  are  curbs  or 
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covers  over  ibe  upp^  tnillston^e,  provided  -with  a  eircular 
opening  over  the  eye  of  the  upper  stone.  Tliis  enables  the 
air  in  the  plaintiff's  arrangement  to  pass  over  the  top  of  the 
upper  stone,  and  through  the  annular  space  between  the 
outer  edges  of  the  stones  and  the  inside*  of  the  curb,  and 
thence,  with  the  meal,  through  the  closed  meal  spouts,  into 
and  through  the  closed  meal  chest. 

In  the  Bobinson  patent  the  small  ori&ce  in  the  center  of  the 
top  of  the  curb  is  tightlj  stopped  up  by  a  tube  which  extends 
downward  into  the  eye  of  the  upper  stone,  the  outside  of  the 
tube  filling  the  interior  of  the  eye.  The  object  must  have 
been,  as  the  necessary  operation  was,  to  prevent  the  passage 
of  air  over  the  top  of  the  upper  stone,  inside  of  the  curb,  and 
to  force  it  to  go  down  into  the  eye  and  between  the  grinding 
faces  of  the  stones.  Thus,  the  operation  is  the  reverse  of  that 
in  the  plaintiff's  patent.  Moreover,  Bobinson  has  no  current 
of  air  traversing  the  length  of  the  meal  chest  and  carrying  off 
the  moisture  which  arises  from  the  meal  as  the  screw  con- 
veyor operates  upon  it.  The  elements  combined  in  Bobin- 
son's  are  not  combined  in  the  same  way  as  in  the  plaintiff's 
patent,  to  produce  the  same  result  by  the  same  mode  of  opera- 
tion. 

As  to  the  Gartier  arrangement,  which  is  the  one  most  earn- 
estly pressed,  I  have  examined  with  care  all  the  evidence  in 
regard  to  it.  It  would  be  unprofitable  to  discuss  such  evi- 
dence minutely.  It  is  sufficient  to  say  that  the  description 
and  drawings  of  Gartier  do  not  furnish  such  clear  and  defi- 
nite information  as  to  enable  a  skilled  person,  beyond  any  rea- 
sonable doubt,  by  following  them,  without  aid  from  anything 
not  known  when  they  were  made,  to  construct  an  apparatus 
like  the  plaintiff's.  They  do  not  meet  the  requirement  of 
law  in  regard  to  what  is  necessary,  in  a  prior  description  and 
drawings,  to  defeat  a  subsequent  patent.  They  are  neither 
full  nor  clear  nor  exact. 

The  only  other  point  urged  in  defence  is  that  the  original 
patent  was  granted  to  John  De;tchfield,  and  that  the  re-issue 
is  to  John  Deuchfield,  and  is  therefore  void.  The  re-isaued 
patent  states  that  the  original  was  issued  to  "him,"  that  is. 


Digitized  by 


Google 


836  •  TBDKBAIi  /BKPOBTEB. 

John  Deucbfield;  that  it  had  been  snrrendered  and  cancelled, 
and  that  a  new  patent  has  been  ordered  to  issae  to  "him." 
The  plaintiff  has  pnt  in  evidence  a  certificate  of  extension 
which  states  that  on  the  petition  of  John  Dettchfield  for  the 
extension  of  the  patent  granted  to  him  April  20,  1858,  and 
re-issued  January  16, 1872,  it  is  extended  for  seven  years  from 
April  20,  1872.  An  original  patent  is  in  evidence  which  was 
granted  to  John  Denchfield,  April  20, 1858,  for  14  years  from 
that  day;  and  there  is  no  dispute  that  that  is  the  patent 
which  was  surrendered  when  the  re-issued  patent  to  John 
Deiichfield  was  granted,  and  that  no  original  patent  was 
granted  to  John  Deuchfield  unless  the  one  so  granted  to  John 
Denchfield  was  one.  The  real  name  of  the  man  was  Dench- 
field. The  mistake  was  clearly  one  made  in  the  patent  office— 
a  clerical  and  accidental  mistake  in  taking  the  letter  n  to  be 
the  letter  u. 

The  defendants  did  not,  at  any  stage  of  the  taking  of  the 
proofs  in  the  cause,  raise  any  question  as  to  the  identity  of 
the  person  to  whom  the  re-issue  was  granted  with  the  original 
patentee,  either  when  the  documentary  proofs  were  being  put 
in  or  when  the  oral  testimony  was  being  taken.  In  the 
defendants  proofs  the  questions  to  their  witnesses,  and  the 
answers  thereto,  refer  to  the  re-issue  as  having  been  granted 
to  John  Denchfield,  and  as  having  been  granted  to  the  same 
person  to  whom  the  patent  of  April  20,  1858,  was  granted. 
If  the  point  had  then  been  suggested  doubtless  the  plaintiff 
would  have  proved,  jn  fact,  the  identity  of  John  Deuchfield 
with  John  Denchfield.  Such  identity  seems  to  have  been 
shown  in  Herring  v.  Nelson,  the  evidence  in  which  case  is 
made  part  of  this  case  by  stipulation  and  notice.  The  ques- 
tion is  one  of  identity  merely.  Panes  v.  Whitbread,  11  C.  B. 
406;  Jackson  v.  Boneham,  15  John.  226;  Jackson  v.  Cody,  9 
Cow.  140.  The  defendants  gave  no  evidence  to  show  that 
there  was  any  such  person  as  John  Deuchfield,  or  that  the 
re-issue  was  not  intended  to  be  issued,  or  was  not,  in  fact, 
issued,  to  the  same  person  to  whom  the  original  patent  was 
granted.  Indeed,  there  is  sufficient  in  the  proofs,  in  the 
evidence  given  by  the  plaintiff  dn  a  witness,  to  show  that  the 
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person  to  \rhom  the  origiQal  patent  was  granted,  and  whose 
name  was  John  Denohfield,  was  the  person  to  whom  the 
re-issae  was  granted.  Such  proof  is  always  competent  in  a  • 
case  like  this.  Jackton  v.  Stanley,  10  John.  133.  See  North- 
western Fire  Extingiasher  Co.  t.  Philadelphia  Fire  Extinguisher 
Co.  6  0.  G.  of  Pat.  Office,  84.  Infringment  of  the  first  claim 
of  the  re-issue  is  proved,  and  not  contested.  As  the  patent 
has  expired  there  can  he  no  injanction,  hut  the  plaintiff  is 
entitled  to  the  usual  decree,  in  other  respects,  in  regard  to 
said  first  claim. 


Obhanotioh,  Master  of  the  Bark  Bebecoa,  v.  Thb  Stbau-Tuo 

AUEBIOA.* 
(Oirouit  Court,  E.  D.  Pmruj^wnia.    October  28, 1880.) 

1.  A»MTBAi.TT—CotU8io»— Towing— Order  ik  whior  Vessem  bhootjo 

BE  TowKD. — A  tug  held  responsible  for  damages  by  a  collision  be- 
tween two  vessels  in  tow  while  passing  through  a  narrow,  shallow 
channel,  where  It  appeared  that  one  of  the  vesseU  was  known  to  be 
a  bad  steering  vessel,  and  had  been  placed  by  the  master  of  the  tug 
behind  the  other  vessel. 

2.  Same — Contbibutory  Negligence — Order  Given  at  Moment  o» 

Imhinent  Peru.. — The  injured  vessel  held  not  to  be  liable  for  an  or- 
der given  at  a  moment  of  imminent  peril,  caused  by  the  bad  steering 
of  the  other  vessel. 

3.  Same — Damage — Bnxs  for  Repairs  — When  Prima  Facib  Evx- 

DERCE. — Upon  the  question  of  the  amount  of  repairs  necessitated  by 
a  collision,  the  testimony  of  the  master  as  to  the  aggregate  cost  of  the 
repairs,  and  the  testimony  of  the  vessel's  agent  aa  to  the  payment  of 
the  bills,  together  with  the  production  of  the  bills  receipted,  consti- 
tute prima  fade  evidence  of  the  amount  of  damage,  without  calling 
the  men  who  did  the  work. 

4.  Bame— Lobs  bt  Detention— Rate  of  Demcrhaoe— When  Prima 

Facie  Evidencb.— Upon  the  question  of  damages  by  detention  while 
undergoing  repairs,  the  rate  of  demurrage  fixed  by  the  vessel's  char- 
ter-party, accompanied  by  evidence  that  it  is  the  rate  adopted  by  the 
maritime  exchange  of  the  port,  is  prima  faeie  evidence  of  the  amount 
of  loss. 

Appeal  from  the  decree  of  the  district  court,  in  admiralty. 

.  «Reported  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  bar. 
T.4,no.4— 22 
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Libel  by  the  master  of  the  bturk  Bebecoa  against  the 
Bteam-tug  America,  for  damages  caused  by  collision  ^th  an- 
other bark  while  both  vessels  were  being  towed  to  sea  by 
the  tag.  The  facts  in  regard  to  the  collision  are  fully  set  forth 
in  the  opinion  of  the  court.  The  district  court  decided  in 
favor  of  libellant,  (see  report  of  case,  36  Legal  Intel.  279,)  and 
referred  the  case  to  a  commissioner  (Wayne  MaoVeagh,  Esq.,) 
to  ascertain  the  amount  of  the  damage.  Before  the  commis- 
sioner the  master  testified  as  to  the  aggregate  cost  of  the 
repairs.  The  agent  of  the  owners  then  testified  that  he  paid 
the  various  bills  for  repairs,  making  up  that  aggregate,  which 
bills,  approved  by  the  master  and  properly  receipted,  he  pro- 
duced. He  admitted,  however,  that  he  had  no  personal 
knowledge  that  the  repairs  had  been  made.  The  persons 
who  did  the  work  were  not  called.  The  respondent  declined 
to  take  any  testimony  on  this  subject  until  the  libellant  had 
offered  better  evidence,  and  asked  the  commissioner  to  report 
that  the  evidence  offered  was  insufficient.  The  commissioner 
reported  that  the  evidence  was  priTna  facie  sufficient,  (citing 
Goote  on  Adm.  Pr.  96,)  and  allowed  the  amount  claimed. 

With  regard  to  the  damages  caused  by  the  vessel's  deten- 
tion, it  appeared  that  the  rate  of  demurrage  fixed  by  her 
charter-party  was  £15.  It  was  proved  that  this  was  the  rate 
adopted  in  charter-parties  used  by  the  maritime  exchange 
of  Philadelphia.  The  commissioner  (citing  Coote  on  Adm. 
Pr.  87)  held  that  this  was  prima  facie  evidence  of  the  loss, 
and,  there  being  no  evidence  to  show  that  it  was  unreasona- 
ble, adopted  it  as  the  measure  of  damages.  The  district 
court  co'nfirmed  the  report  of  the  commissioner,  and  entered 
a  decree  for  libellant  in  accordance  therewith.  Bee  report  of 
case  in  8  Weekly  Notes,  328.    Bespondent  took  this  appeaL 

J.  Warren  Coulston,  for  appellant. 

Henry  O.  Ward  and  Henry  Flanders,  for  appellee. 

MoKennan,  C.  J.  The  master  of  the  steam-tug  America 
contracted  with  the  master  of  the  bark  Rebecca  to  tow  her 
to  Bombay  Hook,  or  to  sea,  from  the  port  of  Philadelphia, 
with  the  understanding  that  an  additional  smaller  vessel 
might  be  taken  in  the  tow. 
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On  the  first  of  December,  1877,  the  America  took  the  Ee- 
beecs  in  tow  and  proceeded  down  the  Schajikill,  and  at  the 
month  of  that  river  took  also  in  tow  the  bark  Dudman,  which 
was  of  two  feet  less  draught  than  the  Bebeeca,  bat  of  wider 
beam.  The  tow  was  made  up  by  placing  the  Bebeeca  next  to 
the  tag,  and  the  Dudman  in  the  rear  of  the  Bebeeca,  to  which 
she  was  attached  by  a  hawser.  This  arrangement  of  the  tow 
was  made  against  the  objection  of  the  master  of  the  Bebeeca, 
who  desired  his  vessel  to  be  placed  in  the  rear.  The  Dudman 
was  known  to  the  mas'er  of  the  tug  to  be  a  bad-steering  vessel, 
and  in  going  down  the  Delaware  river  she  steered  wildly, 
sheering  from  side  to  side.  When  the  vessels  approached 
the  channel  buoy,  at  the  bight  of  Newcastle,  where  the  Dela- 
ware river  is  narrowest,  the  pilot  of  the  Bebeeca  put  her  helm 
hard  a-port,  in  order  to  bring  her  in  line  with  the  government 
range  lights,  and  pass  in  mid-channel,  just  to  the  eastward 
of  the  baoy,  the  tug  pursuing  her  coarse  unchanged,  keeping 
on  the  port  bow  of  the  Bebeeca,  eastward  of  the  channel. 
Just  at  this  time  the  Dudman,  having  taken  a  sheer  to  the 
westward,  drew  the  Bebeeca  out  of  her  proper  course,  throw- 
ing her  head  to  the  eastward,  so  that,  with  the  helm  hard 
a-port,  she  kept  going  to  port,  instead  of  starboard,  until  she 
grounded  on  Goose  island  har.  When  the  Bebeeca  went 
aground  the  Dudman's  sheer  to  the  westward  was  broken, 
and  she  pulled  around  to  the  eastward  again.  At  this  time 
the  pilot  of  the  Bebeeca  hailed  the  Dudman  to  put  her  helm 
hard  a- starboard,  and  immediately  thereafter  she  struck  the 
Bebeeca  in  the  port  center,  causing  the  injury  complained  of. 

It  is  obvious  that  the  collision  was  tho  result  of  two  causes 
—First,  the  very  bad  steering  qualities  of  the  Dudman;  and, 
second,  the  arrangement  of  the  tow  with  the  Dudman  in  the 
rear.  If,  by  her  ready  obedience  to  her  helm,  she  had  been 
under  the  control  of  her  pilot,  or  she  had  been  placed  ahead 
instead  of  behind  the  Bebeeca,  the  collision  would  not  have 
occurred.  The  master  of  the  tug  well  knew  that  the  Dudman 
steered  badly,  and  this  was  made  manifest  in  the  passage 
down  the  Delaware,  and  he  ordered  the  relative  positions  of 
the  vessels  in  the  tow.  •  Was  the  collision,  then,  avoidable  by 


Digitized  by 


Google 


840  raoBKUi  bbpobtbb. 

the  exercise  of  reasonable  skill  and  oare  on  the  part  of  the 
master  of  the  tug?  This  question  is  cleaiiy  and  concisely 
answered  by  the  district  judge  in  his  opinion,  which  I  adopt: 

"Was  there  carelessneBB  in  taking  the  Dudman  along?  If, 
as  alleged,  her  steering  qualities  were  so  bad  as  to  render  her 
virtually  unmanageable  in  the  river,  and  the  respondent  was 
aware  of  this,  there  was.  That  she  was  a  bad  steerei— 
indeed,  very  bad — is  abundantly  shown.  The  witnesses  agree 
respecting  it.  The  master  of  the  tug  says  she  'steered  badly; 
sheered  all  over  the  river  going  down,  jELrst  on  one  quarter 
and  then  on  the  other  of  the  Bebecca;'  and  the  mate  of  the 
tug  says  she  'steered  wildly  going  down  the  river.'  Captain 
Wilkins,  called  by  the  respondent,  says  she  steered  so  b&dly 
that  it  required  two  boats  to  take  her  down  the  Schuylkill; 
and  when  the  respondent  met  and  took  her  in  tow  on  this 
occasion  she  was  being  thus  conducted  by  the  joint  efforts  of 
two  tugs.  That  the  respondent  was  aware  of  her  peculiarity 
in  this  respect  is  equally  clear.  He  had  towed  her  before, 
and  knew  she  steered  badly;  he  so  testifies.  It  does  not 
appear  that  be  ever  towed  her  in  company  with  another  ves- 
sel before  this  occasion,  or  attempted  to  do  so;  and,  if  he  had 
been  without  such  previous  knowledge,  what  he  observed  in 
passing  down  the  river  should  have  warned  him  of  the  danger 
of  taking  such  a  tow  through  the  narrow,  shallow  channel 
near  Newcastle. 

"And  while  a  proper  regard  for  the  libellaiit's  safety  forbade 
taking  the  Dudman  along,  in  my  judgment  it  especially  for- 
bade taking  her  astern  of  the  UbeUanfa  veasel.  Without  con- 
sidering the  order  in  which  two  vessels  of  unequal  draft,  with 
proper  steering  capacity,  should  be  placed  in  a  tow,  (about 
which  decided  opinions  were  expressed  by  the  court  in  The 
Morton,  1  Brown,  Adm.  189;  The  Zouave,  Id.  110;  and  The 
Sweepstakes,  Id.  609 ;  though  practical  seamen,  as  the  evidence 
here  shows,  seem  to  disagree  respecting  it,)  I  f^el  no  hesita- 
tion in  saying  that  to  place  this  unmanageable  craft  behind, 
in  passing  through  a  narrow,  shallow  channel,  was  calculated 
to  produce  disaster.  The  width  in  the  bight,  at  places,  does 
not  exceed  70  yards,  and  the  depth,  yrith  the  tide  as  it  was 
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at  the  time  of  the  aocident,  is  22  feet.  The  draught  of  the 
Bebecoa  ie  20^  feet.  As  obedient  to  her  wheel  as  she  is 
shown  to  be,  she  would  respond  very  tardily  when  within  a 
foot  and  a  hall  of  the  bottom,  and  find  some  difficulty  in  con- 
trolling her  course.  With  the  Dudman  wildly  tugging  at 
her  stem  the  would  be  helpless,  very  likely  to  ground,  and 
be  run  into  by  her  unwieldly  companion.  And  this  is  pre- 
cisely what  occurred." 

This  is  enough  to  show  that  the  master  of  the  tug  did  not 
exercise  that  degree  of  good  judgment  and  forethought  which 
a  careful  discharge  of  his  duty,  under  the  circumstances, 
demanded,  and  that  to  his  dereliction  in  this  regard  the  loss 
complained  of  is  ascribable. 

Nor  am  I  able  to  affirm  the  contention  of  the  respondeni 
that  the  Bebeeca  responsibly  contributed  to  the  collision  by 
the  order  or  request  communicated  by  her  pilot  to  the  Dud- 
man, just  before  the  vessels  came  in  contact,  to  put  the  helm 
of  the  latter  hard  a- starboard.  Under  all  the  circumstances, 
the  effect  of  such  a  maneuver  was,  at  least,  problematical, — 
the  opinion  of  the  witnesses  as  to  this  decidedly  differs, — but 
it  is  sufficient  to  say  that,  even  if  it  was  a  mistake,  no  fault 
can  be  imputed  to  the  Bebecoa,  because  it  was  given  at  a 
moment  of  imminent  peril,  caused  by  the  misconduct  of  the 
Dudman. 

There  ought,  then,  to  be  a  decree  in  favor  of  t!ie  libellant; 
bat  for  what  snm  ?  The  commissioner,  to  whom  the  ascer- 
tainment of  the  damages  was  referred  by  the  district  court, 
reported  the  sum  expended  for  repairs  to  the  Bebeeca,  and 
the  damages  resulting  from  the  loss  of  her  use,  upon  the 
basis  of  the  demurrage  stipulated  for  in  her  charter-party, 
and  for  these  sums,  with  other  proper  allowances,  the  decree 
of  the  district  court  was  made. 

But  it  is  contended  that  these  claims  were  allowed  upon 
insufficient  or  improper  evidence.  Payments  were  made  to 
persons  who  rendered  bills  for  repairs  made  upon  the  Be- 
beeca, which  were  certified  by  the  master,  who  superintended 
the  work,  by  the  agent  of  the  libellant.  This  was  primary 
proof  of  the  expenditure,  of  its  purpose  and  its  necessity,  and. 
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unless  answered  by  counter  proof,  was  altogether  sufficient  io 
justify  the  allowance  of  such  payments. 

So,  also,  as  to  the  damages  for  detention  of  the  vessel 
Demurrage,  as  such,  is  not  claimable ;  but  why  may  not  a 
rate  of  demurrage,  fixed  by  the  vessel's  charter  and  estab- 
lished by  the  rules  of  the  maritime  exchange,  And  whieh, 
therefore,  would  have  been  conceded  to  her  if  delayed  by  her 
charterer,  be  taken  as-a  measure  of  fair  compensation  for  a 
similar  loss  caused  by  the  act  of  a  wrong-doer?  I  think  the 
commissioner  rightly  ireoeived  the  evidence,  and  that  it  justi- 
fied his  conclusion  from  it. 

There  must  be,  therefore,  a  decree  in  favor  of  the  libellant, 
and  against  the  respondent  and  his  stipulator,  for  $1,973.04:, 
%ith  interest  from  December  15, 1877,  to  this  date,  and  costs. 


GiiATTON  and  others  v.  Tbb  Schoonbb  Euzi.  B.  Euobt 

(Oireuit  Court,  D.  Neie  Jertey,    November  10, 1880.) 

1.  Part  Ownbbs— -lisMovAi.  of  Mabteb.— The  majority  in  interest  of 
the  owners  of  a  vessel  have  the  power  to  remove  the  master,  whether 
he  be  a  part  owner  or  not,  and  to  resume  possession  of  ^uch  vessel 
at  their  own  pleasure. 

S.  Same — Same — 'Wkittbs  Agreement.— In  the  case  of  a  part  owner 
only  a  written  agreement,  entitling  such  part  owner  to  possession,  can 
defeat  the  exercise  of  such  right. 

d.  Samb~" SAttraro  Bight"— EBTOPPEii.—8PBciFio  Pbrfqbuakcb.— A 
contract  for  the  sale  of  a  "  sailing  right "  by  the  part  owner  of  a  ves- 
sel is  not  susceptible  of  specific  enforcement,  either  by  way  of  estoppel 
or  by  a  direct  proceeding  for  that  purpose. 

4  Same— Sahb—Brbaob—Rbmedt.— The  only  remedy  for  a  breach  of 
such  contract,  if  any,  is  an  action  for  damages. 
In  the  Hatter  of  the  Schooner  Miza  B.  Eknory,  3  Fed.  Rbp.  241,  «• 

wraed. 

Appeal  by  libellants  from  the  decree  of  the  district  court  in 
admiralty. 

Flanders  dt  Orey,  for  libellants. 
J.  Warren  Covlston,  for  claimants. 
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IfcEEMMAk,  G.  J.  The  libellarBts  represent  the  majority  in 
interest  of  the  owners  of  the  scfadoner  Eliza  B.  Emory,  and 
have  brought  this  anit  to  obtain  possession  of  the  yesseL  It 
is  not  denied  thai,  under  ordinary  oircnmstances,  this  right 
will  be  enforced  against  the  minority  interest  in  a  Tessel,  in 
favor  of  the  majority,  bat  it  is  contended  that  John  B.  Clay- 
ton, whose  interest  must  be  united  with  that  of  the  other 
libellants  to  make  up  a  majority  of  the  proprietary  shares  ol 
the  vessel,  is  estopped  from  asserting  his  right  as  owner,  and 
that,  therefore,  a  majority  of  the  owners  is  not  represented  in 
the  libel. 

John  B.  Qayton  was  one  of  the  original  owners  of  the 
Eliza  B.  Emory,  and  sailed  her  for  some  time  as  master.  In 
April,  1874,  Clayton  sold  to  Weeks,  as  respondent,  one< 
sixteenth  for  $1,760,  as  a  "sailing  right  of  the  vessel,"  and 
executed  a  bill  of  sale  ia  the  ordinaiy  form  for  the  sixteenth 
part  of  the  vessel.  Weeks  was  then  mate,  took  command, 
and  sailed  the  vessel  until  the  filing  of  this  libel.  It  is  alleged 
that  the  value  of  a  sixteenth  was  considerably  below  $1,750, 
and  that  the  difference  between  th<e  real  value  of  such 
interest  and  the  sum  paid  was  the  consideration  <]/t  the 
"sailing  right."  Hence  it  is  ni^ed  that  John  B.  Clayton, 
having  subsequently  acquired  another  interest  in  the  vessel, 
cannot  gainsay  the  right  of  Weeks  to  retain  possession  of  her. 
The  only  ground  upon  which  an  estoppel  can  be  supported,  if 
at  all,  is  to  be  found  in  the  testimony  of  Weeks,  which  is  to 
the  effect  that  Clayton  offered  to  sell  him  one-sixteenth  "as  a 
sailing  right  of  the  vessel,"  and  that  he  bought  that  interest 
at  more  than  it  was  worth,  because  he  understood  that  he  was 
thereby  acquiring  the  "sailing  right;"  or,  in  other  words,  that 
if  Weeks  bought  a  sixteenth  he  would  thereby  acquire  a  right 
to  the  possession  of  the  vessel,  and  to  sail  her  as  master. 
Now  this  is  not  the  statement  of  a  fact  within  the  knowledge 
of  one  party  upon  whose  representation  of  its  existence  the 
other  party  relied  aioA.  was  misled,  but  it  was  the  statement 
of  a  legal  result  as  to  which  both  parties  might  form  their  own 
judgment,  as  they  had  like  means  of  information  respecting 
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it.  Weeks  mast  be  presumed  to  have  known  that  tbe  legal 
right  to  the  possession  and  control  of  the  vessel  pertained  to 
the  majority  interest  in  her,  and  that  he  could  acquire  the 
right  to  sail  her  only  from  this  interest.  He  is  not  in  s  posi- 
tion, then,  to  invoke  the  doctrine  of  estoppel,  beoanse,  if  he  has 
made  a  futile  contract,  with  his  eyes  wide  open, 'he  cannot 
secure  indemnity  for  a  consequent  loss  by  an  unauthorised 
retention  of  the  vessel. 

Indefinite  as  is  the  testimony  of  Weeks,  I  ihinjt  that,  when 
the  whole  of  the  evidence  is  considered,  it  imports  oolj 
an  agreement,  at  the  time  of  the  purchase  by  Weeks,  that  he 
should  succeed  Clayton  in  command  of  the  vessel.  Qayton 
so  testifies,  and  it  is  not  without  support  in  the  testimony  of 
Weeks,- when  be  says  that  Clayton  agreed  that  he  should  "go 
in  her,"  but  did  not  recollect  what  he  said.  I  think  it  is 
more  than  probable  that  the  illusory  "sailing  right"  hath  this 
extent  no  more.  Accordingly  Clayton  turned  over  the  pos- 
session of  the  vessel  to  Weeks,  who  sailed  her  thereafter  as 
master,  with  the  acquiescence  of  the  other  owners.  He  thos 
got  all  that  he  bargained  for,  and  is  without  justification  for 
his  detention  of  the  vessel. 

The  absolute  right  of  the  owneis  of  a  vessel  to  displace  the 
master,  and  so  reclaim  possession  of  it,  is  so  well  settled  nov 
as  to  be  incontestable.  It  res^  upon  reasons  of  pnbUe  pol- 
icy which  cure  peculiarly  applicable  to  that  species  of  property. 
It  may  be  exercised  without  cause,  even  against  a  master,  in 
violation  of  the  contract  engaging  him.  Thus,  in  Montgom- 
ery V.  The  Owners  of  the  General  Oreene,  Bee's  R  388,  Judge 
Hopkinson  affirmed  the  right  of  the  owners-  to  dismiss,  at 
their  pleasure,  a  master  who  had  been  employed  for  a  parti^ 
nlar  voyage,  whose  cargo  was  on  board,  for  which  he  had 
signed  bills  of  lading,  and  who  was  all  ready  and  just  abont 
to  sail.  In  affirming  the  decree  the  high  court  of  errors  and 
appeals  say,  (Montgomery  v.  Henry,  1  Dall,  61 :)  "As  to  the 
other  point,  the  dismission  of  the  captain^  we  are  of  the  opin- 
ion that,  upon  a  general  retainer  f6r  no  particular  voyage,  the 
captain  may  be  dismissed  at  any  time  withoat  cause  assigned; 
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but  that  where  there  is  a  charter-party,  bills  of  lading,  and  a 
particular  voyage  agreed  upon,  though  the  owners  may  dis- 
miss the  captain,  yet  they  would  be  liable  in  a  common -law 
court." 

But  the  master  here  is  also  a  part  owner.  Does  that  give 
him  any  better  right  to  hold  the  vessel  than  ho  would  other- 
wise have?  A  decisive  answer  is  furnished  by  section  4250 
'of  the  Revised  Statutes.  It  is  there  enacted  that  the  major- 
ity ownership  of  a  vessel  shall  have  the  same  power  to  remove 
a  master,  who  is  also  part  owner,  as  such  majority,  if  owners, 
have  to  remove  a  master  not  an  owner;  but  that  they  "shall 
not  apply  where  there  is  a  valid  written  agreement  subsist- 
ing) by  virtue  of  which  such  master  would  be  entitled  to  pos- 
session." 

This  not  only  confers  upon  a  majority  of  owners  the  abso- 
lute power  to  remove  a  part  owner  from  the  command  and 
possession  of  a  vessel,  because  such  power  is  exercisable  by 
them  against  one  who  is  not  an  owner,  but  by  the  clearest 
implication  it  enacts  that  nothing  but  a  written  agreement, 
entitling  a  part  owner  to  possession,  shall  be  available  against 
this  right  of  the  majority.  Now,  if  such  a  contract  in  its  most 
comprehensive  aspect,  as  is  alleged  here,  had  been  set  up 
against  all  the  libellants,  would  it  not  be  clearly  insufficient, 
under  the  statutes,  to  defeat  their  right  to  the  control  and  pos- 
session of  the  vessel  ?  Can  it,  then,  have  any  greater  effect 
against  only  one  of  them  ?  Obviously,  such  a  discrimination 
has  not  the  slightest. 

It  results,  therefore, — 

1.  That  the  majority  (in  interest)  of  the  owners  of  a  vessel 
have  the  power  to  remove  the  master,  whether  he  be  part  owner 
or  notj  and  to  resume  possession  of  her  at  their  own  pleasure. 

2.  That  in  the  case  of  a  part  owner  only  a  written  agree- 
ment, entitling  such  part  owner  to  possession,  can  defeat  the 
exercise  of  such  right. 

8.  That  the  contract  set  up  here  is  not  susceptible  of  spe- 
cific  enforcement,  either  by  way  of  estoppel  or  by  a  direct  pro- 
ceeding for  that  purpose,  and  hence  is  no  defence  against  the 
libel. 
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4.  That  the  only  remedy  of  the  respondent  for  a  breach  of 
Baoh  contract,  if  he  has  any,  is  an  action  for  damages.  There, 
must,  therefore,  be  a  decree  for  the  libellants  according  to  the 
prayer  of  their  libel,  which  will  be  prepared. 


YoM  LiNOBN  and  others  t;.  Datidsoit  and  others. 
(Libel.) 

Datidson  and  others  v.  Yon  "LiNaEir  and  others. 
(Cross-Libel,) 

{MreuU  CouH,  D.  Maryland.    November  8, 1880.) 

1.  Chabter-Party— "About  ip  Bait,.  "—The  words  "  about  to  sail  from 

Benizof  with  cargo  for  Philadelphia,"  contained  In  a  charter-party, 
idd  to  mean,  under  the  circumstancea  of  this  case,  about  ready  to  sail 
with  cargo. 

2.  Bake— Saue.— i3«{(I,  'fwriher,  therefore,  that  a  vessel  aot  more  than 

three-elevenths  loadecf,  and  the  time  of  finishing  subject  to  all  the 
contingencies  of  wind,  weather,  labor,  and  boats  incident  to  an  open 
roadstead  on  the  northern  coast  of  Africa,  was  not  "about  to  tail" 
within  the  meaning  of  the  charter-party. 

Von  Lijigen  v.  Daoid»on,  1  Fed.  Bap.  178,  rtneried. 

PACTS  FOUND  BY  THB  COURT. 

(1.)  The  British  steamer  Whickham,  owned  by  T.  H. 
Davidson  and  others,  the  defendants  in  the  original  libel, 
sailed  from  Shields  on  the  ninth  of.  July,  1879,  bonnd  for 
Lisbon,  where  she  arrived  on  the  16th,  and,  having  clischarged 
her  cargo,  sailed  again  in  ballast  on  the  23d  for  Benizaf,  on 
the  coast  of  Morocco,  to  take  a  load  of  iron  ore  under  a 
charter  for  Philadelphia.  She  passed  Gibraltar  on  the  25th, 
and  arrived  at  Benizaf  at  4:30  p.  h.  of  Saturday,  the  26th. 
She  began  taking  in  cargo  nnder  the  charter  for  Philadelphia 
daring  the  forenoon  of  Monday,  the  28th.  On  that  day  she 
took  on  board  116  tons,  and  on  the  29th  about  90  tons,  but 
on  the  30th  none,  and  on  the  Slst  only  four  boat  loads.   Dor* 
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ing  this  time  there  was  delay  in  delivering  the  cargo  on 
board,  as  other  vessels  in  port  were  entitled  to  precedence  in 
loading.  After  the  Slst  the  cargo  was  put  on  board  with  as 
much  dispatch  as  could  have  been  expected  at  that  place,  and 
it  was  all  in  on  the  seventh  of  Angast,  at  6 :  30  p.  h.  An  hour 
later  the  vessel  sailed,  and,  stopping  five  hours  at  Gibralter  for 
coal  on  the  9th,  arrived  at  Philadelphia  on  the  second  of  Sep- 
tember.    She  completed  her  unloading  at  that  port  on  the  7th. 

(2.)  The  usnal  cargo  at  Benizaf  is  iron  ore.  In  loading, 
a  vessel  lies  out  in  the  stream  about  a  quarter  of  a  mile  from 
the  shore,  and  the  ore  is  taken  to  her  in  small  boats  of  from 
five  to  seven  tons  burden  each.  It  is  then  passed  up  the 
ship's  side  in  baskets.  Two  or  three  stages  are  put  up  be- 
tween the  boats  and  the  ship's  decks,  and  two  men  on  each 
stage  receive  and  pass  the  baskets.  This  is  the  only  way  of 
loading  such  cargo  at  that  port. 

(3.)  About  the  first  of  August,  Gregg  &  Co.,  a  firm  of  ship- 
hrokers  in  Philadelphia,  were  authorized  by  cable  message 
from  the  owners  in  England  to  get  a  charter  for  the  Whick- 
ham  to  carry  grain  from  the  United  States  on  her  return 
voyage.  Not  being  able  to  do  this  in  Philadelphia,  the  firm, 
on  the  first  of  August,  telegraphed  Mr.  Erickson,  a  ship 
broker  in  Baltimore,  to  look  for  a  charter  in  that  mij.  In 
their  telegram  it  was  said  that  the  vessel  "had  sailed,  or  was 
about  to  sail,  from  Benizaf  with  cargo  for  Philadelphia."  The 
precise  form  of  the  authority  given  by  the  owners  to  Gregg  & 
Co.  is  nowhere  shown  from  the  evidence,  further  than  may 
be  inferred  from  the  telegram  to  Erickson. 

(4.)  A  short  time  before  the  first  of  August,  Schumacker  & 
Co.,  of  Baltimore,  the  original  libellants,  employed  Mr.  Ford, 
another  ship-broker  in  that  city,  to  procure  them  a  vessel  to 
take  a  cargo  of  grain  to  Europe  which  they  were  under  con- 
tract to  ship  in  August.  He  finding  that  steamers  for  that 
month  were  scarce,  and  hearing  of  the  Whickham,  took  Mr. 
Erickson  to  the  office  of  Schumacker  &  Co.,  and  suggested 
that  she  might  do.  At  the  interview  which  then  took  place  it 
was  understood  by  all  parties  that  a  vessel  was  wanted  that 
could  be  loaded  in  August,  and  that  no  other  would  answer 
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the  purpose.  Sohamacker  &  Co.,  doubting  whether  tli» 
Whickham  could  arrive  in  time,  wanted  a  guaranty  that  she 
would,  bat  this  was  declined.  All  parties  then  made  their  cal- 
culations as  to  the  probable  time  of  her  arrival  upon  the  basis 
of  the  language  in  the  tel^;ram,  and  finally  Schumacker  & 
Co.  ^reed  to  take  her;  first,  however,  providing  that  she 
might  be  loaded  in  Philadelphia  or  Baltimore  at  their  option, 
intending  if  she  did  not  arrive  in  time  for  Baltimore  to  get  her 
cargo  under  their  contract  at  Philadelphia.  In  these  calcu- 
lations it  was  assumed  by  all  that  she  would  get  away  from 
Benizaf  not  later  than  the  second  of  August,  and  that  her 
voyage  across  would  probably  be  about  20  days.  This  all 
occurred  at  Baltimore  on  the  first  of  August,  and  it  does  not 
appear  from  the  evidence  that  any  of  the  parties,  either  in 
Philadelphia  or  Baltimore,  knew  anything  of  the  movements 
of  the  vessel  except  as  they  were  to  be  inferred  from  the  tel- 
egram. There  was  no  communication  with  Benizaf  by  tele- 
graph, the  nearest  telegraphic  station  being  at  Gibraltar,  which 
was  a  day's  sail  away.  i 

(5.)  As  soon  as  the  bargain  was  concluded,  Erickson  sent         ' 
to  Ore^  &  Go.  for  a  oharter-pariy  in  form.     They  imme- 
diately sent  the  draft  of  one  in  which  the  vessel  was  described 
as  "sailed  from  or  loading  at  Benizaf."     This  Schumacker  & 
Co.  declined  to  accept  on  the  ground  that  their  agreement         , 
was  for  a  vessel  that  "had  sailed  or  was  about  to  sail  from        i 
Benizaf  with  cargo  for  Philadelphia."     This  being  communi-         I 
cated  to  Gregg  &  Co.  they  at  once  sent  forward  a  new  draft        I 
to  meet  the  wishes  of  Schumacker  &  Co.,  and  using  the 
language  they  insisted  upon.    This  new  draft  reached  Balti-        | 
more  on  the  second  of  August,  and  was  duly  executed  by  all 
parties.     This  is  the  instrument,  a  copy  of  which  is  marked 
Exhibit  A,  and  filed  with  the  original  libel.     From  this  it 
appears  that  in  the  printed  blank  which  was  used  there  were 
the  following  words :    "Charterers  to  have  option  of  cancel- 
ling this  charter-party  should  vessel  not  have  arrived  at  load- 
ing port  prior  to . "     These  words  were  erased  by  draw- 
ing a  pen  through  them  before  signing. 

(6.)  Sohnmaoker  SiQo.  having  ascertained,  on  the  ninth  of 
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AkOgosi;  that  th^  steamer  passed  Gibraltar  outirards  from  Ben- 
izaf  on  that  day,  and  being  thso  satisfied  that  she  wonld  not 
arrire  in  time  to  load  either  at  Baltimore  or  Philadelphia  in 
August,  at  once  set  about  securing  another  vessel,  and  on  the 
16th  got  one,  which  they  afterwards  loaded  at  an  increased 
cost  of  freight  to  them  over  what  they  would  have  been  com- 
pelled to'pay  the  Whickham  of  $1,988.25.  It  is  agreed  that 
this  new  charter  was  effected  on  as  favorable  terms  as  it 
could  have  been  in  the  month  of  August,  and  that  if  Scha- 
maoker  &  Go.  are  entitled  to  recover  at  all  it  must  be  for  the 
increase  in  the  cost  of  freight  which  they  paid. 

(7.)  The  discharge  of  the  cargo  of  iron  ore  from  the 
Whickham  was  completed  with  dispatch  at  Philadelphia, 
and  on  the  seventh  of  September  she  sailed  for  Baltimore, 
where  she  arrived  on  the  9th,  and  was  tendered  Sohumaker 
&  Co.,  under  the  charter,  on  the  11th.  They  declined  to 
accept  her  for  the  reason  that,  as  they  claimed,  when  the 
charter-party  was  entered  into  she  had  neither  sailed  nor 
was  about  to  sail  from  Benizaf,  within  the  meaning  of  that 
provision  in  the  charter,  as  understood  by  the  parties.  An- 
other charter  was  then  obtained,  but  at  a  loss  to  her  of 
$4,093.18,  as  of  May  10, 1880.  It  is  agreed  that  the  charter 
was  as  favorable  as  any  that  could  have  been  effected,  and 
that  if  her  owners  are  entitled  to  recover  at  all,  it  must  be  for 
the  above  amount  as  their  loss. 

Blackiston  d  Thomas,  for  appellants. 
A.  Sterling,  Jr.,  Esq.,  for  appellees. 
Waits,  C.  J.  The  only  question  in  this  case  is  whether,  on 
the  first  of  August,  1879,  the  Whickham  was  "about  to  sail  from 
Benizaf  with  cargo  for  Philadelphia,"  within  the  meaning  of 
that  term  as  used  in  the  charter  sued  on.  The  owners  in 
En^and,  having  accepted  the  oontiact  made  for  them  b^ 
their  agents  in  Philadelphia  and  Baltimore,  are  bound  by  its 

^\  terms  just  as  their  agents  would  be  were  they  principals. 

The  language  used  must  therefore  be  interpreted,  if  <  possible, 
as  the  parties  in  Baltimore  understood  it  when  they  were  con- 

1^''         traetiiig. 
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It  is  conceded  that  if  the'  Whickham  -was  "aboai  to  Bail," 
giving  that  phrase  the  effect  it  was  intended  to  have,  Scha^ 
macker  &  Co.  took  the  risk  of  her  arrival  in  time  to  answer 
the  purposes ;  but  if  she  was  not,  that  the  warranty  to  that 
effect  was  broken,  and  her  owners  must  make  good  the  loss 
eaased  by  the  breach. 

"About"  is  a  relative  term.  It  may  indicate  one  thing 
when  applied  to  one  state  of  facts,  and  another  mider  differ- 
ent circumstances.  "Contracts,  when  thdu:  meaning  is  not 
clear,  are  to  be  consthied  in  the  light  of  the  circumstances 
surrounding  the  parties  when  they  were  made,  and  the  prac- 
tical interpretations  which  they,  by  their  conduct,  have  given 
the  provisions  in  controversy."  Lowber  v.  Bangs,  2  Wall. 
737.  The  prominent  fact  in  this  case  is  that  a  vessel  was 
wanted  to  load  at  Baltimore  in  August.  This  was  brought 
directly  to  the  attention  of  all  the  contracting  parties,  and  it 
was  well  understood  that  Schumaoker  &  Co.  would  not  take 
the  Whickham  unless  there  was  a  reasonable  probability  of 
her  arrival  in  time.  That  the  charter  would  not  have  been 
made  if  it  had  been  known  that  she  could  not  get  away  from 
Benizaf  until  the  evening  of  the  7th  is  apparent  from  the  fact 
that,  as  soon  as  it  was  ascertained  she  did  not  pass  out  from 
Gibraltar  until  the  9th,  steps  were  taken  to  get  another  vessel 
in  her  place.  In  addition  to  this,  the  testimony  shows  that 
when  the  parties  were  making  their  calculations  as  to  the  time 
she  would  probably  reach  Baltimore,  it  was  assumed  that  she 
either  had  sailed,  or,  at  the  latest,  would  sail  on  the  next  day, 
which  was  the  second  of  August.  It  was  not  supposed  that 
her  time  to  Philadelphia  would  be  less  than  20  days,  and  this, 
with  a  reasonable  allowance  for  unloading,  could  not  put  her 
in  Baltimore  earlier  than  the  28th  or  29th,  if  she  sailed  as  late 
as  the  2d.  Her  actual  time  to  Philadelphia  exceeded  the  esti- 
mate, but  this,  if  her  sailing  had  been  prompt,  would  have  been 
at  the  risk  of  the  charterers. 

Parol  evidence  is  not  admissible  to  vary  the  terms  of  a 
written  instrument,  but,  where  ambiguity  exists,  it  may  be 
given  in  aid  of  interpretation  to  show  the  facts  and  eircmn- 
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stanoes  in  the  midst  of  which  the  parties  were  acting.  These 
assumptions  and  calculations  are  facts  in  the  light  of  which 
this  indefinite  word  is  to  be  read.  Since  "about"  may  mean 
a  longer  or  shorter  period,  according  to  circumstances,  these 
circumstances  tend  to  show  what  limitation  the  parties  pat 
npon  it  in  this  transaction. 

Another  important  fact  is  found  in  the  practical  interpreta- 
tion which  the  parties  have,  by  their  conduct,  put  on  the 
language  they  have  used.  Gregg  &  Co.,  in  Philadelphia,  seem 
to  have  assumed  that  the  vessel  would  be  about  to  sail  from 
BAizaf  with  cargo,  within  the  meaning  of  their  telegraphic 
authority  to  Erickson,  if  she  were  there  loading,  and  they 
consequently,  in  their  first  draft  of  the  charter-party,  de- 
scribed her  as  "sailed  or  loading  at  Benizaf."  This,  how- 
ever, did  not  meet  the  views  of  Schumaoker  &  C!o.,  and  they 
declined  to  enter  into  the  contract  on  those  terms,  claiming 
that  they  had  agreed  for  a  vessel  that  was  "about  to  sail." 
In  this  way  they,  in  effect,  said  that,  according  to  their  un- 
derstanding of  the  language  upon  which  they  had  been  act-, 
ing,  a  vessel  might  not  be  "about  to  sail"  if  she  was  only  load- 
ing at  such  a  port  as  Benizaf,  and  with  such  a  cargo  as  she 
was  getting  there.  To  this  suggestion  Gregg  St  Go.  appar- 
ently assented  without  objection,  for  they  immediately  sent 
forward  the  new  charter-party,  with  their  signature  affixed, 
in  which  the  vessel  was  described  in  accordance  with  the  lan- 
guage they  had  used  in  their  telegram  to  Erickson.  Such 
conduct  shows  clearly  that  the  word  "about"  was  used  ad- 
visedly, as  indicating  some  shorter  period  of  time  than  load- 
ing would  necessarily  imply. 

Under  these  circumstances  it  seems  to  me  clear  thai  the 
parties  must  have  understood  their  language  to  mean  that  the 
Whickham  had  either  sailed  or  was  about  ready  to  sail  with 
cargo.  It  is  difficult  to  reconcile  any  other  interpretation 
with  the  undisputed  facts  in  reference  to  which  the  parties 
were  acting.  Taking  this  as  the  effect  of  the  contract,  I  have 
had  no  difficulty  in  reaching  the  conclusion  that  the  vessel 
was  not  in  the  condition  she  was  represented  to  be.  Her 
carrying  capacity  was  something  over  1,100  tons.     Hei 
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cargo  was  iron  ore,  which  could  only  be  pot  on  board  in  a 
partioalar  way,  and  by  hand,  without  the  use  of  machinery. 
Less  than  300  tons  were  then  in,  and  although  the  utmost 
diligence  was  employed  the  remainder  was  not  got  on  board 
until  late  in  the  sixth  day  afterwards.  In  short,  she  was  not 
more  than  three-elevenths  loaded,  and  the  time  of  finishing 
was  subject  to  all  the  contingencies  of  wind,  weather,  labor, 
and  boats  incident  to  an  open  roadstead  on  the  northern 
coast  of  Africa.  Certainly  in  this  condition  she  could  not  be 
considered  as  ready  to  sail.  At  most  she  was  only  loading, 
with  the  time  of  her  sailing  to  a  great  extent  uncertain.  It 
is  true  that  the  term  "about"  implies  in  such  a  connection  the 
lapse  of  some  time,  but  not  enough,  as  it  seems  to  me,  in  this 
case,  to  enable  the  vessel  to  do  what  was  required  of  her  to 
put  herself  in  a  condition  to  sail  wUh  cargo  under  her  charter 
from  Benizaf  to  Philadelphia. 

It  follows  that  the  original  libellants  are  entitled  to  recover, 
and  that  the  cross-libel  must  be  dismissed.  A  decree  may  be 
prepared  accordingly. 

CONCLUSIONS  OP  LiW. 

1.  That  the  Wbickham  was  not  about  to  sail  from  Benizaf 
on  the  first  of  August,  within  the  meaning  of  that  term  as  used 
in  the  charter-party. 

2.  That  Schumacker  &  Co.  are  entitled  to  recover  trom  the 
defendants  to  their  libel  the  sum  of  $1,988.25,  and  the  inter- 
est thereon  from  September  11,  1879. 

3.  That  the  cross-libel  of  T.  H.  Davidson  and  otbers  mast 
be  dismissed. 
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Bkith  v.  MoEat  and  others. 
{OfreuU  Court,  B.  D.  Michigan.    November  9, 1880.) 

1.  Bbmovai. —  PKTinoR— PARTnn— Act  or  Haroh  8, 1875,  i  2,  Fissi 

CLAxmx. — The  first  clause  of  the  second  section  of  the  removal  act  of 
March  3,  1875,  relates  only  to  cases  in  which  there  is  a  single,  indivisi- 
ble controversy,  and  in  which  all  the  individuals  upon  the  moving 
aide  are  necessary  parties  to  such  controversy.  In  such  case  all  of  the 
Individuals  upon  such  side  must  unite  in  the  petition  for  removal. 

2.  Samx— Saub— SiHZ— Act  of  Masch  3, 1875,  f  3, 8Ecoin>  Ci^aitsb.— The 

second  clause  contemplates  cases  in  which  there  are  persons  whose 
presence  is  not  necessary  to  the  determination  of  the  main  contro- 
versy ;  in  which  case  either  one  or  more  of  their  co-partiea  may  peti- 
tion for  removal,  though  all  be  citizens  of  the  same  state. 

8.  Sams — Baub — Sahb. — Hence,  where  A.,  a  citizen  of  Nevr  York,  sued 
B.,  C,  D.,  E.,  and  F.,  citizens  of  Michigan,  and  B.  filed  a  petition  for 
removal,  alleging  that  the  controversy  was  wholly  between  the  plain- 
tiff and  B.,  0.,  D;,  and  £.,  and  that  F.  was  not  a  necessary  party  to  the 
trial  of  snoh  controversy,  held,  that  the  case  was  properly  removed. 

Motion  to  Bemand. 

This  was-  an  action  of  replevin  originally  eommenced  in  the 
state  court  by  John  L.  Smith,  a  citizen  of  the  state  of  New 
York,  against  John  McKay,  Eugene  Eobinson,  Jesse  H.  Far- 
rell,  Henry  Bose,  (impleaded  as  John  Doe,)  and  J.  P.  John- 
son, sU  citizens  of  the  state  of  Michigan.  The  petition  for 
removal  was  made  by  defendant  McKay  alone,  and  set  forth, 
11  addition  to  the  other  material  allegations,  that  he  was  "a 
eitizen  of  the  state  of  Michigan;  that  Eugene  Bobinson, 
Jesse  H.  Farrell,  Henry  Bose,  (impleaded  as  John  Doe,)  were 
and  are  also  citizens  of  the  state  of  Michigan,  and  that  the 
controversy  in  said  suit  is  and  the  issues  are  wholly  between  the 
plaintiff,  the  petitioner,  and  the  other  defendants  above  named; 
that  the  said  defendant  J.P.Johnson  is  not  a  necessary  party 
to  or  in  the  trial  of  said  controversy  or  issues,  or  any  of  them, 
and  said  Johnson  also  was  and  is  a  citizen  of  the  state  of 
Michigan."  Motion  was  made  to  remand  upon  the  ground 
that  only  one  of  the  defendants  petitioned  for  the  removal. 

Beakes  d  Cutcheon,  for  motion. 

Moore  dk  Canfield,  iot  petitioning  defendant. 

T.4,no.6— 23 
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Browk,  D.  J.  This  suit  was  removecl  nnder  the  second 
section  of  the  aot  of  Maroh  8, 1875. .  This  section  provides 
for  the  removal  of  suits  between  citizens  of  different  states 
in  two  classes  of  cases:  First,  cases  in  which  there  shall 
be  a  controversy  between  citizens  of  different  states,  in  which 
case  "either  party"  may  remove  the  suit  into  the  proper 
circuit  court;  second,  cases  in  which  there  shall  be  a  contro- 
versy "between  citizens  of  different  states,  and  which  can  be 
fully  determined  as  between  them,"  in  which  case  "either  one 
or  more  of  the  plaintiffs  or  defendants  actually  interested  in 
such  controversy  may  remove  said  suit  to  the  circuit  court  of 
the  Uiuted  States." 

in  construing  the  first  clause  of  this  section  it  has  been 
nniformly  held  that  the  words  "either  party"  conrprebend  all 
the  individuals  upon  one  side  of  the  controversy,  and  that  all 
such  individual  parties  must  unite  in  the  petition.  Tfu  Re- 
moval Casei,  100  U.  S,  457;  G.  A  St.  L.,  etc.,  R.  Co.  v.  Ma- 
comb, 9  Eep,  569;  Ruchnan  v.  Palisade  Land  Co.  1  Fed.  Eep. 
367;  In  re  Eraser's  Estate,  6  Eep.  357;  National  Bank  v. 
Dodge,  25  Int.  Bev.  Beo.  804. 

These  decisions  were  a  mere  application  to  the  act  of  1875 
of  the  rule  which  had  obtained  with  reference  to  removal 
under  previous  acts.  Under  the  judiciary  aot  of  1789  it  had 
been  well  established  that  all  of  the  defendants  must  unito 
in  a  petition  for  removal.  Smith  ▼.  Rines,  2  Sum.  338; 
BeardsUy  v.  Terrey,  4  Wash.  286;  Ward  y,  Airedondo,  1 
Paine,  410. 

The  second  clause  of  section  3,  under  which  the  removal  of 
this  case  must  be  supported,  if  at  all,  was  undoubtedly  in-  i 
tended  to  apply  to  a  different  class  of  oases  from  those  men-  J 
tioned  in  the  first  clause;  otherwise  the  first  clause  is  unneo-  i 
sary.  The  first  clause,  as  well  as  the  second,  contemplates  a  | 
controversy  wholly  between  citizens  of  different  states,  and 
which  can  be  fully  determined  as  between  them.  But  it  would 
not  be  consonant  with  sound  principles  of  construction  to  say 
that  both  of  these  clauses  meant  the  same  thing,  and  gave  the 
parties  the  option  of  petitioning  jointly  or  severaUy.  The  sec-  { 
ond  clause  evidently  contemplates  not  only  a  controversy 
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wholly  between  citizens  of  different  'states',  and  wbiob'  can  Be 
fally  determined  as  between  tbem,  bat  the  existence  oi  other 
plaintifiFs  or  defendants  who  aire  not  necessary  to  sncb  con* 
troversy.  'We  understand  this  to  be  conceded  by  both  sides. 
The  real  question  is  whether  such  other  plaintiffs  or  defendd.nts 
shall  be  citizens  of  different  states  from  the  other  co-plaintiffs 
or  co-defendants.  The  plaintiff  in  this'  case  insists  that,  inas- 
much as  all  of  the  defendants  are  citizens  of  the  state  of  Mich- 
igan, they  must  all  unite  in  the  petition,  and  that  it  could 
only  be  upon  the  hypothesis  that  Johnson,  whose  presence  is 
not  necessary  to  this  controversy,  is  a  citizen  of  the  same  state 
with  the  plaintiff.  That  would  entitle  one  or  more  of  the 
other  defendants  to  remove  the  case  under  the  second  clause. 
On  the  other  hand,  it  is  claimed  that  the  first  clause  only 
applies  where  all  of  the  defendants  are  necessary  parties  to 
the  controversy,  in  which  case  it  is  admitted  that  aU  must 
join;  but  that,  if  there  is  a  defendant  who  is  not  a  necessary 
party  to  this  controversy,  the  other  defendants,  or  either  of 
them,  may  petition  for  the  removal,  although  such  non-inter- 
ested defendant  may  be  a  citizen  of  the  same  state  with  them- 
selves. It  is  very  probable  that,  in  enacting  this  section,  the 
legislature  had  in  mind  the  existence  of  defendants  whose 
citizenship  would  prevent  a  removal  of  the  case  by  the  other 
defendants;  but  the  language  of  the  act  bears  no  such  con- 
struction. 

The  fact  that  the  more  interested  defendant  shall  be  a 
citizen  of  the  same  state  with  the  plaintiff,  or  of  any  other 
state  than  the  other  defendants,  is  nowhere  stiggested  in  that 
clause,  and  any  such  construction  would  require  us  to  interpo- 
late words  which  are  not  there  found. 

Such  a  restriction  is  found  in  the  removal  act  of  1867,  (Rev. 
St.  §  689,  s]abd.  2.)  By  this  subdivision  a  removal  is  provided 
for  when  the  suit  is  by  a  citizen  of  the  state  wherein  such  suit 
is  brought  against  a  citizen  of  the  same  state  and  a  citizen 
of  another  state,  in  which  case  it  may  be  removed,  as  against 
such  citizen  of  another  state,  upon  his  petition;  if,  so  far  as 
it  relates  to  him,  the  suit  is  brought  for  the  purpose  of 
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restraining  or  enjoining  him,  or  is  a  suit  in  which  there  can 
be  a  final  determination  of  the  eontroversy,  so  far  as  ooncems 
him,  without  the  presenoe  of  the  other  defendants  as  parties 
in  the  cause.  Now,  if  the  second  clause  of  the  second  section 
of  the  act  of  March  8,  1875,  was  intended  to  coyer  cases  of 
this  kind,  it  wonld  have  been  natural  and  easy  to  repeat  the 
language  of  the  act  of  1867.  Instead  of  that,  however,  we 
find  that  it  is  only  necessary  that  there  shall  be  a  eontrovers; 
wholly  between  citizens  of  different  states,  and  which  can  be 
fully  determined,  as  between  them,  without  the  presence  of 
other  plaintiffs  or  defendants  who  may  hare  been  joined  with 
them  as  parties  to  the  case.  If  it  were  otherwise,  then  the 
presence  of  the  unnecessary  defendant,  who  might  be  unwill- 
ing to  have  the  case  removed,  could  in  any  ease  prevent  such 
removal. 

Upon  a  careful  reading  of  this  section  I  have  concluded 
that  the  first  clause  relates  only  to  oases  in  which  there  is  a 
single  indivisible  controversy,  and  in  which  all  the  individuals 
upon  the  moving  side  are  necessary  parties  to  such  con- 
troversy. In  such  case  all  of  th«  individuals  upon  such  side 
of  the  controversy  must  unite  in  the  petition.  The  second 
clause  contemplates  oases  in  which  there  shall  be  parties 
whose  presence  is  not  necessary  to  the  determination  of  the 
main  controversy,  in  which  case  either  one  or  more  of  their 
co-parties  may  petition  for  removal,  even  though  all  be  citizens 
of  the  same  state. 

This  is  the  ease  set  forth  in  the  petition  for  removal  in  this 
eause,  and  the  motion  to  remand  must,  therefore,  b«  denied. 
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{Oireuit  Ovuiri,  W.  D,  Temtettee.    ,  1880.) 

1.  Nbw  Tbuit— CoiJtaa  of  tbb  Oourt— Wbtoht  of  Tmtimont.— The 
court  may  comment  on  the  facts,  but,  in  doing  so,  should  be  careful 
not  to  assume  to  decide  the  matter  of  fact  itself,  nor  to  take  from  the 
jury  the  right  of  ireighing  the  evidence  and  determining  its  force  and 
eQect  to  prove  the  entire  issue.  Therefore,  an  instruction  which,  in 
seeking  to  explain  the  meaning  of  certain  words  or  phrases,  overlooks 
or  ignores  aU  the  proof  offered  by  the  other  side,  and  calls  the  atten- 
tion of  the  jury  only  to  the  strong  features  in  the  party's  own  favor, 
was  properly  refused  as  a  charge  upon  the  weight  of  testimony,  and  a 
new  trial  should  not  be  g^nted  for  such  refusal 

S.  EviDENOK— ESTOFFEL  BT  A  SWOBK  StATXUENT— RuUl  STATED.— It  i« 

misleading  a  jury  to  call  the  rule  of  public  policy  which  concludes  a 
party  from  contradicting  her  oath  deliberately  made,  in  the  course  of 
judicial  proceedings,  an  ettoppti.  It  is  an  established  rule  of  evidence 
In  Tennessee  that  such  an  oath,  made  witlx  a  itUfid  intention  to  iwear 
f(A*Ay,  cannot  be  contradicted ;  but  it  does  not  operate  as  an  ttU/ppA 
unless  the  opposite  party  has  acted  upon  it,  or  been  prejudiced  by  it, 
in  whicn  case  it  cannot  be  contradicted  at  all,  however  innocently 
made.  Where,  however,  it  does  not  assume  the  character  of  a  techni- 
cal estoppel,  the  juty  may  find  the  truth  from  the  proof  at  large,  it 
the  party  shows  satisfactorily  that  the  oath  was  not  made  with  the  in- 
tention to  swear  falsely. 

Motion  for  New  Trial. 

The  plaintiff  having  sued  the  defendent  company  on  a  pol- 
icy of  life  insurance,  and  procured  a  verdict  and  judgment  for 
$3,881,  the  defendant  moved  for  a  new  trial.  The  defence 
was  that  at  the  time  the  policy  issued  the  life  assured,  con- 
trary to  the  warranty  in  the  policy  and  application,  was  ad- 
dicted to  the  use  of  spirituous  liquors;  that  after  it  issued  he 
acquired  the  habit  of  intemperance  so  as  to  impair  his  health  or 
produce  delirium  tremens,  and  that  he  committed  suicide  by 
drowning.  Prior  to  the  death  of  her  husband  the  plaintiff  filed 
in  the  proper  state  court  a  petition  for  divorce,  on  the  ground 
of  habitual  drunkenness,  in  which  she  stated  that  her  husband 
had  been  for  four  years  an  habitual  drunkard  and  for  ttoo  year$ 
subject  to  mania  a  potu.  This  petition,  being  sworn  to,  was 
introduced  in  evidence  by  the  defendant  company  against  the 
plaintiff,  and,  if  true,  conclusively  established  that  he  was  a 
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dmnkard  at  the  time  the  policy  issued,  and  had  sabsegnentlj 
had  mania  a  potu,  which,  it  was  proved,  is  synonymous  with 
delirium  tremens.  Being  introduced  as  a  witness  on  this  trial, 
she  swore  that  the  facts  stated  in  the  petition  for  divorce  were 
not  true,  and  that  her  husband  had  never  acquired  habits  of 
intemperance  until  after  the  policy  was  issued;  and  much 
proof  was  introduced  on  both  sides  tending,  in  behalf  of  the 
plaintiff,  to  corroborate  her  present  statement,  and,  in  behalf 
of  the  defendant,  that  made  in  the  petition  for  divorce.  In 
attempted  explanation  she  introduced  proof  of  her  being  a 
foreigner,  bom  and  educated  in  France,  and  having  an  im- 
perfect knowledge  of  our  language ;  that  she  was  in  great  dis- 
tress  mentally;  was  rendered,  both  herself  and  children, 
wretched  by  the  habits  and  conduct  of  her  husband,  as  well 
as  being  reduced  to  want  and  suffering.  She  swore  that  it 
was  a  mistake  she  made  in  telling  her  lawyer  that  her  hus- 
band had  been  so  long  a  drunkard;  that  the  lawyer  wrote  the 
petition,  and  she  swore  to  it  without  knowing  the  force  and 
effect  of  the  words  used,  or  detecting  the  mistake. 

The  lawyer  swore  that  the  husband  was  his  own  relative; 
that  he  and  other  friends  advised  the  application  for  divorce, 
and  was  told  by  her  that  the  facts  were  as  stated  in  the  peti- 
tion, except  that,  having  seen  the  ravings  of  the  husband,  he 
himself  named  it  mania  a  potu,  and  thought  it  was  such.  He 
farther  said  that  the  language  of  the  petition  was  his  own,  but 
that  he  read  it  over  to  her  and  she  swore  to  it.  He  also  testi- 
fied that  of  his  own  knowledge  the  husband  was  a  temperate 
man  in  1869,  when  the  policy  issued,  and  it  did  not  occur  to 
him,  at  the  time  he  wrote  the  petition  for  divorce,  that  the  fact 
of  his  being  a  drunkard  as  far  back  as  the  petition  stated  was 
not  true.  There  wad  much  other  testimony  pro  and  eon  npon 
this  and  all  the  issues  made  by  the  pleadings,  but  it  is  suf- 
ficiently stated  above  to  indicate  the  points  made  upon  this 
motion  for  a  new  trial. 

•  Among  other  things  the  court;  cnarged  the  jury  as  follows : 
"If  yon  bslieve  the  facts  stated  in  the  petition  for  divorce  to 
be  true,  it  is  an  end  of  this  case  and  the  plaintiff  cannot 
recover.    It  proves,  if  trtte,'.c<)nclusively,  that  the  life  assured 
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was  adctioted  to  habiis  of  iniempdraiiee  at  the  time  tb^  poHoj 
was  issued,  and  that  he  sabsequentlj  had  delirium  tremens. 
Bat  if  you  find  there  is  eTideuoe  tending  to  show  that  the  facta 
stated  in  that  petition  are  not  tme,  or  only  partially  true,  the 
question  then  arises,  what  foroe  and  effect  shall  you  give  to 
the  petition?  It  is  contended  by  the  defendant  company  that 
Mrs.  Behr,  the  plaintiff  here,  cannot  gainsay  it ;  that  she  is 
estopped  to  deny  it,  whether  true  or  false.  There  is,  undoubt- 
edly,  a  principle  of  l»w  \rhich  holds  one  to  his  oath,  whether 
it  be  tme  or  false,  very  rigidly  under  certain  circumstances. 
If  one  swear  falsely  to  a  state  of  facts,  and  ypu  act  on  it,  so 
that  if  he  be  aUowed  to  deny  it  you  ar^  prejudiced,  it  is  an 
estoppel,  and  he  will  not,  under,  any  circumstances,  be  allowed 
to  deny  it,  no  matter  how  innocent  he  be.  But  there  is  no 
evidence  in  this  case  that  the  defendant  company  has  in  any 
way  been  prejudiced  by  this  oath  of  Mrs.  Behr  to  the  petition. 
The  company  has  not  acted  on  it,  nor  suffered  by  it,  and  I  do 
not  think  the  rule  of  estoppel  applies  to  it  for  that  reason. 

"But  there  is  a  further  principle  of  law  to  be  considered, 
which  may  apply,  and  it  is  for  you  to  determine  how  the  fact 
is  in  this  case.  It  is  a  rule  of  public  policy  that  if  one  wil- 
fully and  deliberately  swears  falsely,  whether  anybody  acts 
on  it  or  not,  or  is  prejudiced  or  not.  he  cannot  be  heard  in  a 
eoort  of  justice  to  swear  to  the  contrary  when  his  interest 
demands  that  he  shall  change,  his  oath.  But  if  he  has  inad- 
vertently or  mistakenly  sworn  to  a  state  of  facts  which  he 
now  says  is  not  tme,  and  he  proves  to  ypur  satisfaction  that 
he  is  innocent  of  the  offence  of  intentional  false  swearing,  you 
may  look  to  the  proof  at  large  and  say  how  the  facts  really 
are.  If,  therefore,  yon  find  from  the  facts  in  this  case  that 
Mrs.  Behr  has  explained  satisfactorily  to  you  how  she  came 
to  make  an  oath  which  she  now  says  is  not  tme,  and  you  are 
of  opinion  that  she  is  innocent  of  making  a  wilfully  and 
deliberately  false  oath  to  obtain  a  divorce,  then,  and  only 
then,  will  you  be  allowed  to  look  at  the  other  proof  in  the' 
case.  That  is  the  first  question  for  you  to  determine.  If 
you  find  it  against  her  she  cannot  recover.    . 

"But,  assuming  that  you  have  determined  that  question  in 
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her  favor,  then  yon  may  look  to  all  the  proof,  inclnding  her 
admissions  in  that  petition,  and  say  how  the  truth  is.  Ad- 
missions tinder  oath,  made  with  a  knowledge  of  the  facts^  are 
the  very  highest  order  of  testimony  and  deserve  great  weight 
at  yonr  hands.  Ton  are  to  look  to  the  admissions  in  the 
light  of  the  surrounding  ciroomstances;  to  her  condition  men- 
tally; to  the  nature  and  character  of  her  means  of  informa- 
tion ;  to  the  fact  that  the  document  is  a  legal  proceeding, 
drawn  by  a  lawyer  and  read  over  to  her  by  him ;  to  the  ex- 
tent of  her  understanding  of  the  language  used;  to  the  object 
and  character  of  the  petition  itself,  and  to  every  fact  and  cir- 
cumstance found  in  the  proof  adding  strength  to  or  detract- 
ing from  the  sworn  statement,  and  say  what  weight  you  will 
give  to  it  under  all  the  circumstances.  Having  thus  weighed 
the  admission,  you  will  in  the  same  way  look  to  the  other 
proof  in  the  case,  weigh  it  in  the  same  manner,  and  say 
whether  the  facts  be  as  the  plaintiff  now  claims  them  to  be, 
or  as  the  defendant  says  they  are.  If  you  find  that  Behr,  the 
deceased,  was,  at  the  time  he  took  out  the  policy,  addicted  to 
the  use  of  ardent  spirits,  the  plaintiff  cannot  recover;  or,  if 
you  find  that  be  subsequently  acquired  the  habit  of  intem- 
perance, so  as  to  impair  his  health  or  produce  delirium  tre- 
mens, she  cannot  recover." 

The  court  also  refused  to  give  the  following  charges  asked 
by  the  defendant  company,  viz. : 

"Ordinarily,  a  party  having  made  a  sworn  statement  of  facts 
in  the  course  of  a  judicial  proceeding,  (as,  for  instance,  such  a 
statement  as  is  made  in  the  petition  for  divorce  filed  by  Mrs. 
Behr,  and  given  in  evidence  in  this  case,)  is  absolutely  bound 
by  such  statement,  and  estopped  from  showing  that  such 
statement  was  not  true.  This  doctrine  has  its  foundation  in 
the  obligation  under  which  every  person  is  placed  to  speak 
and  act  according  to  the  truth,  and  in  the  policy  of  the  law 
to  suppress  the  mischiefs  that  would  arise  if  men  were  per- 
mitted to  deny  that  which,  by  their  solemn  and  deliberate 
acts,  they  have  declared  to  be  true.  The  conclusive  effect  of 
such  statements  can  only  be  obviated  by  clear  proof  that 
they  were  made  inconsiderately  or  by  mistake. 
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"If  the  Btatemente  were  made  deliberately,  as  if  the  facts  were 
commanicated  to  conoBel  with  a  view  to  be  incorporated  in  a 
petition  for  a  divorce,  and  that  the  petition,  after  being  pre- 
pared, was  read  over  to  the  party  by  her  oonnsel,  and  then 
adopted  and  sworn  to,  they  cannot  be  said  to  have  been  made 
incotwiderately.  If  the  facts  were  pecnliarly  within  the  per- 
sonal knowledge  of  the  party  making  the  statements,  and  if 
she  was  not  ignorant  in  regard  to  the  tmth  or  falsehood  of 
the  facts,  then  the  sworn  statements  cannot  be  said  to  have 
been  made  by  mUtake.  A  mistake,  to  have  the  effect  of 
removing  the  estoppel,  must,  at  all  events,  be  an  innocent  and 
excusable  mistake — arising  from  imperfect  knowledge  or  infor- 
mation. If  the  party  knows  the  facts  and  misstates  them, 
the  estoppel  concloded  her  from  showing  that  her  statement 
was  nntrae.  It  is  not  suiBcient  to  prove  that  the  sworn  state- 
ment was  nntrae.  There  must  be  some  satisfactory  reason 
shown  why  the  tmth  was  not  stated  in  the  first  instance,  and 
the  reason  shown  must  be  sufficient  to  establish  the  fact  that 
the  misstatement  was  innocently  made,  under  excusable  igno- 
rance of  the  actual  facts." 

Humes  d  Poston,  for  plaintiff. 

Estes  d  EUett,  for  defendant. 

Hammond,  D.  J.  The  errors  assigned  on  this  motion  are 
that  the  idea  of  estoppel-wt^B  carefully  excluded  from  the  jury; 
that  the  conclnsivenees  of  the  sworn  statement  was  made  to 
depend  wholly  upon  whether  or  not  the  plaintiff  had  been 
guilty  of  the  offence  of  wilful  and  deliberate  false  swearing, 
and  the  court  refused  to  explain,  as  asked  by  the  instruction^ 
what  is  meant  by  "inconsiderately"  and  "by  mistake"  mak- 
ing a  false  statement.  It  seems  to  me  that  so  much  of  the 
instruction  as  sought  to  explain  the  meaning  of  the  words 
'* deliberately  "  "inadvertently,"  and  "by  mistake"  is  asking  the 
court  to  take  from  the  jury  certain  questions  of  fact  in  the 
case,  and  to  determine  them  as  a  matter  of  law.  It  is  cer- 
tainly charging  the  jury  upon  the  weight  of  the  testimony, 
and  expressing  an  opinion  by  the  court  that,  under  the  cir- 
cumstances stated  in  the  instmotion,  the  sworn  statement 
vas  amde  deliberately,  and  not  iuconsidexately  and  by  mis- 
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take.  The  court  may  oomment  on  the  facts  to  aid  the  Jiiry 
in  reaching  a  just  conclusion,  but  should  be  careful,  in  doing 
80,  not  to  assume  to  decide  the  matter  of  fact  itself.  Farm- 
ers' Banky.  Harris,  2  Humph.  311;  Burdell  v.  Denig,  93  U. 
S.  716;  Life  Ins.  Go.  v.  Baker,  94  U.  S.  610. 

The  charge  refused  overlooks  thd  proof  for  the  plaintiff, 
and,  calling  the  attention  of  the  jury  to  the  strong  features  in 
the  defendant's  favor,  asks  the  court  to  say  to  the  jury  that 
there  "tras  deliberation  in  making  the  statement,  and  no  inad- 
vertence or  mistake.  It  is  not  competent  for  the  court,  ^here 
there  is  evidence  tending  to  prove  the  entire  issue,  although 
it  is  conflicting,  to  give  an  instruction  which  shall  take  from 
the  jury  the  right  of  weighing  the  evidence  and  determining 
its  force  and  effect.  Weightman  v.  Washington  City,  1  BlacL 
89,  49  ;  GreenUafy.  Birth,  9  Pet.  292;  Crane  v.  Morris,  6  Pet. 
698,  at  p.  617;  Lucas  v.  Brooks,  18  Wall.  486. 

It  is  very  difficult  in  some  cases  to  determine  whether  an 
instruction  is  on  the  facts  or  the  law  of  a  case,  and  its  cor- 
rectness must  depend  on  the  phraseology  used;  but  where 
the  jury  is  instructed  as  to  what  their  verdict  shall  be  on  the 
particular  point,  it  is  a  direction  on  the  effect  that  they  shall 
give  to  the  evidence.     Tracey  v.  Swartovjt,  10  Pet.  80. 

A  careful  reconsideration  of  this  charge  strengthens  tlfe 
conviction  I  entertained  at  the  time  it  was  refused,  that  it  is 
a  partial  statement  of  the  facts,  accompanied  with  an  expres- 
sion of  opinion  by  the  court  as  to  the  effect  of  those  partic- 
ular facts  upon  the  general  fact  in  dispute — ^namely,  whether 
Mrs.  Behr  made  her  statement  under  oath  deliberately,  and 
without  inadvertence  or  mistake.  The  charge  was  therefore 
properly  refused. 

The  other  errors  assigned  proceed  upon  the  theory  that  the 
petition  for  divorce  was  an  estoppel,  and  the  court  eiied  in 
not  saying  so  to  the  jury.  Undoubtedly  the  supreme  coort  of 
Tennessee,  in  HamUton  v.  Zimmerman,  6  Sneed,  40,  47,  calls 
the  principle  which  concludes  a  party  by  his  sworn  statement 
erroneously,  I  think,  when  applied  to  a  case  like  this,  an 
estoppel;  and  the  subsequent  cases,  following  the  language  of 
that  case,  continue  to  oaU  it  so.    Cooley  v.  Steele,  2  Head, 
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605,  608 ;  Tiptan  v.  Powell,  2  Cald.  19,  23;  McCoy  v.  Pearee, 
Thomp.  Cas.  145,  148;  Seay  v.  Ferguson,  1  Tenn.  Ch.  287; 
Ament  v.  Brennan,  Id.  431 ;  NeUon  t.  Claybrook,  (Jackson, 
1880,)  MSS.  not  yet  reportftd. 

Bat  all  these  oases  show  that  it  is  not  an  estoppel,  because, 
with  one  accord,  they  say  that,  "if  made  inconsiderate!^  or  by 
mistake,  the  party  ought  certainly  to  be  relieved  from  the 
consequences  of  his  error."  Now,  the  distinguishing  feature 
of  an  estoppel  is  that  under  no  circumstanoes  can  it  be  averred 
against ;  it  is  not  susceptible  of  explanation  and  often  speaks 
against  the  truth,  and  for  this  reason  has  been  regarded  as 
odious.  It  was  given  that  name  "because  a  man's  own  act 
or  acceptance  stoppeth  or  closeth  up  his  mouth  to  allege  or 
plead  the  truth."  Bigelow,  Estop.  44.  Such  a  sworn  ad- 
mission may  become  an  estoppel,  as  it  may,  whether  sworn 
to  or  not,  if  parties  act  on  it,  or  would  be  prejudiced  by  it; 
and,  perhaps,  in  cases  where  no  explanation  can  be  given, 
and  the  party  is  caught  in  deliberately  attempting  to  cross 
himself  in  swearing  two  contrary' ways  about  the  same  fact, 
it  may,  in  one  sense,  be  called  an  estoppel  to  hold  him  to  bis 
first  oath  and  not  permit  him  to  gainsay  it.  But  this  very 
case  shows  that  it  is  misleading  to  call  it  so,  and  because  it 
has  been  done  we  are  now  asked  to  predicate  more  upon  the 
name  given  than  is  justified  by  the  cases  so  much  relied  on, 
and  to  extend  the  principle  settled  by  them  far  beyond  what 
the  supreme  court  ever  intended. 

It  would  make  a  most  odious  estoppel  to  forever  hold  a 
party  to  a  falsehood,  whether  any  raie  has  been  injured  by  it 
or  not.  After  all,  it  is  only  a  question  of  the  force  and  effect 
of  the  petition  for  divorce  as  a  part  of  the  proof,  uid  when 
once  it  is  admitted  that,  under  any  circumstances,  the  con> 
trary  can  be  shown,  it  cannot  be  called  an  estoppel:  and  it 
seems  to  me  to  be  giving  the  adverse  party  an  unfair  advan. 
tage  to  call  it  so,  and  likely  to  mislead  the  jury  to  the  detri< 
ment  of  one  who  may  be  innocent  of  false  swearing.  In 
deference  to  these  cases,  which  have  established  a  rule  of 
evidence  binding  on  this  court,  as  well  as  all  others  in  Ten. 
nessee,  I  charged  the  jury  that  the  plaintiff  here  was  bound 
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bj  her  oath  anleBS  she  could  show,  to  the  satisfaction  of  the 
juiy,  that  she  had  not  wilfully  made  a  false  oath  in  the  first 
instance.  This  is  all  that  the  cases  cited  mean,  in  my  opin- 
ion, and  all  else  that  is  claimed  for  them  is  based  uppn  an 
inference  drawn  from  the  use  of  the  word  "estoppel."  I  have 
fonnd'none,  and  doubt  if  any  cases  elsewhere  will  support  the 
doctrine  that  a  man  is  e^er  bound  by  a  false  oath  so  that  he 
cannot  show  the  truth  as  between  himself  and  others  who  are 
strangers,  and  have  been  neither  injured  nor  prejudiced 
by  the  original  falsehood. 

The  general  rule  elsewhere  is  not  in  accordance  with  the 
Tennessee  cases.  1  Greenl.  £t.  §§  210-212.  But  in  the 
charge  I  gave  to  the  jury  I  have  followed  the  cases  strictly  in 
all  except  calling  the  principle  enunciated  an  estoppeL  It 
is  immaterial  by  which  name  it  is  called,  perhaps,  but  more 
was  sought  to  be  implied  from  the  word  than  the  cases  them- 
selves justified,  and  it  seemed  to  me  necessary  to  discard  it 
as  misleading.  In  view  of  what  was  actually  said  to  the  jury 
on  the  subject,  it  seems  to  me  that  no  error  was  committed 
of  which  the  defendant  can  complain. 

The  fact  that  the  jury  were  told  that  they  could  not  look  to 
the  proof  at  large  unless  they  acquitted  the  plaintiff  of  any 
intentional  and  wilful  false  swearing,  it  is  argued,  called  for 
a  trial  as  if  upon  an  indictment  for  perjury,  and  the  jury 
were  led  to  believe  that  they  would,  by  finding  against  her> 
substantially  fasten  upon  her  the  odium  of  perjury  or  false 
swearing,  and  were  thereby  led  to  prejudice  the  defendant's 
case  by  giving  more  effect  to  the  plaintiff's  proof  than  they 
should  have  done,  and  less  to  that  of  the  defendant  than  they 
would  have  done  if  they  had  been  told  that  they  must  simply 
determine  whether  she  had  made  the  oath  deliberately  and 
with  full  knowledge  of  the  facts,  or  under  circumstances 
showing  that  she  made  it  inadvertently  or  by  mistake. 

There  is  much  force  in  this  objection  to  the  charge,  and  it 
illustrates  the  inconvenience  of  applying  the  analogy  of  estop- 
pel to  the  mere,  process  of  weighing  testimony.  The  cases 
fcited  all  show  that  there  is  a  preliminary  question  to  be  tried, 
namely,  whether  there  was  an  innocent  mistake  made.     It  is 
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io  be  determined  Aether  the  party  shall,  in  obedience  to  pab- 
lio  policy,  be  precluded  from  contradicting  his  original  oath. 
He  is  not  to  be  so  precluded  nnless  he  has,  deliberately  and 
with  full  knowledge,  taken  the  oath  without  inadvertence  or 
mistake  on  his  part.  If  he  has  done  this  he  cannot  contra- 
dict or  offer  proof  of  others  to  contradict  it.  It  is  in  the  na- 
tore  of  a  penalty,  and  a  very  serious  one,  for  false  swearing. 
It  seems  to  me  plain  that  it  is  proper  to  say  to  the  jury  that, 
in  tiying  this  question,  they  must  find  a  wilful  and  deliberate 
false  swearing  to  justify  them  in  inflicting  it.  Nothing  less 
should  worl:  the  serious  consequence  of  dosing  the  plaintiff's 
mouth,  so  that,  although  her  husband  had  been,  in  fact,  a 
drunkard  for  only  a  year,  for  example,  she  must  stand  by  her 
false  statement  that  he  had  been  such  for  four  years,  and 
thereby  lose  a  policy  to  which  there  is  no  defence  if  she  could 
show  the  truth. 

The  charge  given  is  a  necessary  result  of  the  doctrine 
invoked,  and  the  law  of  these  cases,  in  my  opinion,  requires 
that  this  eonclusivenett  of  the  false  oath  shall  not  obtain  unless 
the  public  policy  against  false  swearing  requires  it.  I  sought 
to  avoid  the  effect  complained  of  in  the  charge,  by  telling  the 
jury  that  after  they  had  determined  the  preliminary  question 
in  favor  of  the  plaintiff,  they  would  then  look  at  the  admission 
under  oath  as  an  admission  of  great  weight,  and  determine 
the  force  and  effect  of  it  in  behalf  of  the  defendant.  The 
charge  is  very  favorable  to  the  defendant  in  that  respect,  and 
I  think  the  jury  understood  that  after  they  had  tried  the 
question  of  wilful  false  swearing,  they  should  give  the  petition 
for  divorce  the  fullest  weight  it  was  entitled  to  as  an  admis- 
sion by  her  going  to  prove  the  defendant's  case.  I  have  no 
doubt  from  the  proof  that  the  plaintiff  did  make  a  mistake  in 
swearing  that  her  husband  had  been  a  drunkard  four  years, 
and  think  it  is  fairly  proved  that  he  was  a  temperate  man 
when  he  took  out  the  policy.  The  proof  is  not  so  clear  as  to 
the  extent  of  his  subsequent  habits,  but  the  jury  has  found 
that  they  did  not  impair  his  health  or  produce  deUrium 
tremens,  and  I  am  satisfied  with  the  finding,  as  also  upon  the 
issue  of  suicide. 
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It  is  plain,  therefore,  that  in  this  \iase  the  plaintiff,  in  her 
petition  for  divorce,  made  statements  which  were  not  tme,  yet 
would  defeat  her  recovery  on  this  policy.  It  not  is  difficolt  to 
apply  the  rule  of  public  policy,  call  it  a^  egtoppel  if  yon  will, 
to  a  case  wh^e  the  principle  of  protecting  the  coorts  against 
false  swearing  is  called  for  by  the  facta  developed ;  bnt,  on  the 
other  hand,  when  the  proof  tends  to  show  an  nnfortnnate 
misstatement  of  the  facts,  it  becomes  a  matter  of  serious  con- 
cern to  so  direct  the  jury  that  they  shall  not  hold  the  ^arty 
to  the  misstatement  without  a  clear  case  which  calls  for  snch 
punishment.  On  the  whole,  I  am  satisfied  with,  the  verdict^ 
and  overrule  the  motion  for  a  new  trial. 


Bbclahation  Bistbiot  No.  108  v.  Haoab. 

{Circuit  Court,  D.  California.    November  8, 1880.) 

Afl8E88MBHT-r-DnB  Pkocebs  OF  Law.— Whenever,  by  the  laws  of  a 
stste,  or  by  state  authority,  a  tax,  assessment,  servitude,  or  other  har- 
den is  imposed  upon  property  for  public  uses,  whether  it  be  for  the 
whole  state  or  of  some  more  limited  portion  of  the  community,  and 
those  laws  provide  for  a  mode  of  confirming  or  contesting  the  charge 
thus  imposed  in  the  ordinary  courts  of  Justice,  with  such  notice  to  the 
person,  or  such  proceeding  In  regard  to  the  property,  as  is  appropriate 
to  the  nature  of  the  case,  the  judgment  in  such  proceeding  cannot  be 
said  to  deprive  the  owner  of  his  property  without  due  process  of 
law,  however  obnoxious  it  may  be  to  other  objections. 
Davidton  v.  2few  OrUant,  96  U.  S.  97, 105. 

Same— Swamp  Laijds— Statctb  op  OAtwoRNiA.— A  statute  of  Califor- 
nia, relating  to  the  reclamation  of  swamp  lands,  provided  that  com- 
missioners should  "jointly  view  and  assess,  upon  each  and  every  acre, 
to  be  reclaimed  or  benefited  thereby,  a  tax  proportionate  to  the  whole 
expense,  and  to  the  benefit  which  would  result  from  such  works." 
Held,  that  this  provision  certainly  seemed  to  require  an  apportionment 
of  assessments  according  to  benefits. 

Same— Same— Bamb— Construction.— ffeW,  fuMhtr,  that  the  question 
was  one  of  constitutional  law,  arising  wholly  under  the  state  consti- 
tution, and  therefore  concluded  by  the  decisions  of  the  supreme  court 
of  the  state. 
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.4.  Sajcb— Same  — SAira''-CosTKACT.—5«;d,/t4rtt«r,  that  the  gtatute 
authorizing  the  assessment  in  question  did  not  violate  the  obligation 
of  any  contract  between  the  United  States  and  Oalifornia,  or  the 
United  States  and  her  patentees  or  grantees,  or  between  the  state  of 
California  and  purchasers  from  her,  or  (grantees  of  the  United  States, 
or  any  contract  found  in  the  charter  of  the  plaintiff. 

S.  S.\ME — Sams— Same— Same— Gou)  Cois.— Held,  further,  that  the  au- 
thorizing the  assessments  to  be  collected  in  gold  coin  did  not  impair 
the  obligation  of  any  contract. 
JLaiu  (Jo.  r  Ottgon,  7  Wall.  78. 

e.  8a3IB— Same— Same— "iNOtDENT All  'Eicf«sbbb." —EtM,  further,  that 
attorney  and  counsel  fees,  in  prosecuting  suits  for  the  recovery  of  such 
aasesaments,  are  "  incidental  expenses,"  within  the  meaning  of  the 
statute,  to  be  paid  out  of  the  funds  raised,  although  such  statute 
makes  it  the  duty  of  the  district  attorneys  to  prosecute  such  actions. 

7.  Districts  fob  the  Reclamation  of  Swamp  Lands — State  op  Cai,- 
IFOKNIA — Power  of  LEaisiiATiTRE — Sodbcb  of  Tmlb  to  Landb.— 
The  power  of  the  legislature  of  the  state  tff  California  to  authorize  the 
formation  of  districts  tcyr  the  reclamation  of  swamp  lands  within  the 
state  at  the  expense  of  the  lands  so  reclaimed,  is  not  dependent  upon 
the  source  or  channel  through  which  the  title  to  such  lands  came. 

A.  C.  Adanu,  F.  E.  Baker,  and  W.  B.  Treadtvell,  for 
plaintiff. 

W.  C.  Belcher  and  I.  S.  Belcher,  for  defendant. 

Sawy£B,  C.  J.  The  first  point  made  against  the  validity  of 
these  proceedings,  and  elaborately  argued,  is  disposed  of  by 
the  supreme  court  of  the  United  States  in  Daoidson  v.  Neto 
Orleans,  96  U.  S.  97,  in  which  it  is  held  that  "whenever,  by 
the  laws  of  &  state  ,or  by  state  authority,  a  tax,  assessment, 
servitude,  or  other  burden  is  imposed  upon  property  for  pub- 
lic uses,  whether  it  be  for  the  whole  state  or  of  some  more 
limited  portion  of  the  community,  and  those  laws  provide  for 
a  mode  <j/"  confirming  or  contesting  the  charge  thus  imposed  in  the 
ordinary  courts  of  justice,  with  such  notice  to  the  person,  or 
sach  proceeding  in  regard  to  the  property,  as  is  appropriate 
to  the  nattire  of  the  case,  the  judgment  in  such  proceeding 
cannot  be  said  to  deprive  the  owner  of  his  property  without 
due  process  of  law,  however  obnouous  it  may  be  to  other 
objections.  *  *  *  It  is  not  possible  to  hold  that  a 
party  has,  without  due  process  of  law,  been  deprived  of  his 
property,  when,  as  regards  the  issues  affecting  it,  he  has,  by 
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the  laws  of  the  state,  a  fair  trial  in  a  court  of  jnstied,  ae- 
oording  to  the  modes  of  proceeding  applicable  to  such  a 
case."  With  reference  to  that  case  the  oonrt  farther  ob- 
serves:  "Before  the  assessment  conld  be  collected,  or  be- 
come effectual,  the  statute  required  that  the  tableau  of  assess- 
ments should  be  filed  in  the  proper  district  conrt  of  the  state ; 
that  personal  service  of  notice,  with  reasonable  time  to  object, 
should  be  served  on  all  owners  who  were  known  and  within 
reach  of  process,  and  an  advertisement  made  as  to  those  who 
were  unknown  or  could  not  be  found.  This  was  complied 
with ;  and  the  party  complaining  then  appeared,  and  had  a 
full  and  fair  hearing  in  the  court  of  the  first  instance,  and 
afterwards  in  the  supreme  court.  If  ffei«  hi  not  due  proceaa  of 
law,  then  the  words  can  have  no  definite  meaning  as  uted  in  the 
eontUtution.''     Id.  105. 

So,  in  this  case,  .no  property  can  be  taken  from  the  party 
except  upon  a  judgment,  after  a  full  hearing  in  a  suit  to 
recover  the  amount  of  the  assessment,  in  which  the  legality 
of  all  the  proceedings  is  contested  and  adjudged.  That  is  the 
very  purpose  of  the  present  suit,  and  we  are  now  engaged  in 
ascertaining  the  validity  or  non -validity  of  the  assessment  in 
the  regular  course  of  due  process  of  law.  The  assessment 
does  not  take  the  property;  it  is  only  taken  in  pursuance  of 
the  judgment  after  a  full  hearing.  The  case  cited  is  concln- 
sive  on  the  point. 

The  second  point  relied  on  by  the  defence  is  that  the  as- 
sessment was  made,  and  the  law  authorized  it  to  be  made, 
without  regard  to  any  known  or  just  principle  of  apportion- 
ment, or  equality  of  burden  or  apportionment. 

I  do  not  understand  it  to  be  claimed  that  it  was  not  made 
in  accordance  with  the  statutory  provisions  in  section  38 
and  other  sections;  but  it  is  claimed  that  the  statute  itself  is 
unconstitutional  and  void  on  the  grounds  indicated.  I  am 
not  prepared  to  say  that  the  statute  does  not  require  the 
assessment  to  be  so  made  as  to  have  some  just  relation  to  the 
benefits  resulting  from  the  improvement.  The  provision  is 
that  the  commissioners  "shall  jointly  view  and  assess,  upon 
each  and  every  acre  to  be  reclaimed  or  benefited  thereby,  » 


Digitized  by 


Google 


SEOLAM ATKW  BSBT.  VO.  108  «.  HIOAB.  86^ 

tax  proportionate  to  iba  whole  expense,  and  to  the  benefit  whkh 
wiU  remit  from  tneh  worke."  Section  83.  This  certainly 
seems  to  require  an  apportionment  according  to  benefits.  Bnt 
suppose  it  does  not  require  the  apportionment  to  be  strictly 
in  all  particolars  in  accordance  with  the  benefits,  then  this 
point  presents  a  question  of  constitutional  law  arising  under 
the  state  constitution;  and  the  decisions  of  the  supreme 
court  of  the  state  upon  such  questions  are  conclusiTe  upon 
this  court  when  t^ej  do  not  trench  upon  any  of  the  rights 
protected  by  the  constitution  of  the  United  States.  Hawes  t. 
Contra  Costa  Water  Co.  6  Sawy.  287;  Walker  v.  State  Harbor 
Co.  17  Wall.  660 ;  Bailey  t.  Magtoire,  23  Wall.  230 ;  South  Ot- 
tawa V.  Perkim,  94  U.  S.  260 ;  State  R.  Tax  Caset,  93  U.  8. 675 ; 
Fairfield  t.  OaUatin  Co.  100  TJ.  S.  47.  In  Davidson  v.  New 
Orleans  the  supreme  court  says :  "It  is  said  that  plaintiff's 
property  had  been  previously  assessed  for  the  same  purpose, 
and  the  assessment  paid.  If  this  be  meant  to  deny  the 
right  of  the  state  to  tax  or  assess  property  twice  for  the  same 
parpose,  we  know  of  no  provision  in  the  federal  constitution 
which  forbids  this,  or  which  forbids  unequal  taxation  by  the 
states."  Davidson  v.  New  Orleans,  96  U.  S.  106.  The  ques- 
tion, then,  rests  upon  the  state  constitution  as  construed  by 
the  highest  court  of  the  state,  and  those  decisions  are  against 
the  defendant.  This  very  point  seems  to  me  to  be  determined 
in  Hager  v.  Sup'rs  of  Yolo  Co.,  (arising  under  this  same  act,) 
47  Cal.  284-6;  Burnett  v.  Mayor  of  Sacramento,  13  Cal.  76; 
Emery  v.  S.  F.  Oas.  Co.  28  Oal.  845 ;  and  subsequent  cases 
affirming  it  settle  this  question  in  this  state. 

The  next  point  relates  to  impairing  the  obligation  of  a  con- 
tract. I  am  unable  to  find  any  contract,  either  between  the 
United  States  and  California,  or  the  United  States  and  her 
patentees  or  grantees,  or  between  the  State  of  California  and 
purchasers  from  her,  or  grantees  of  the  United  States,  the 
obligation  of  which  is  impaired  by  the  law  authorizing  the 
assessment  in  question.  Nor  do  I  think  there  is  any  contract 
found  in  the  charter  of  the  Reclamation  District,  the  obliga- 
tion of  which  oould  be  impaired,  within  the  meaning  of  the 
eonstitntion,  by  reason  of  the  fact  that  the  assessment  was 
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levied  in  violation  of  the  provision?  of  section  7  of  the  by* 
laws,  vhioh  provides  that  "the  trustees  shall  allow  no  indebt- 
edness to  aocme  in  excess  of  the  amonnt  of  assessment 
levied."  A  similar  question  seems  to  have  been  raised  in 
Davidson  v.  New  Orleant,  and  overruled  by  the  state  court, 
which  ruling  was  sustained  by  the  supreme  court  of  the 
United  States.  Says  the  latter  court:  "If  the  act  under 
which  the  former  assessment  was  made  is  relied  on  as  a  con- 
tract against  further  aatesaments  for  the  same  purpose,  we  con- 
cur with  the  supreme  court  of  Louisiana  in  being  unable  to 
discover  such  a  contract."     96  U.  S.  106. 

In  case  the  first  assessment  proves  insufficient  to  pay  the 
expenses  of  a  reclamation  once  inaugurated,  the  statute  itself 
authorizes  a  second  assessment  to  be  made  to  make  up  the 
deficiency ;  and  the  supreme  court,  in  one  of  the  cases  arising 
under  this  act  already  oitdd,  holds  such  second  assessment 
under  the  act  to  be  valid,  notwithstanding  the  provision  in 
the  by-laws  now  under  consideration. 

In  my  judgment,  the  authorizing  the  assessments  to  be  col- 
lected in  gold  coin  did  not  impair  the  obligation  of  any  con- 
tract. The  states  are  authorized  to  require  taxes  and  assess* 
ments  to  be  coUected  in  coin  if  deemed  expedient.  Lane  Co. 
V.  Oregon,  7  Wall.  78.  Grold  coin  is  lawful  money  of  the 
country,  and  is  legal  tender  in  payment  of  debts.  The  stat- 
ute itself  makes  no  distinction  between  it  and  other  lawful 
money  also  made  a  legal  tender. 

I  need  not  inquire  whether  Reclamation  District  No.  108 
could  successfully  set  up  the  statute  of  limitations  to  any  por- 
tion of  its  indebtedness.  The  defendant  is  not  in  a  position 
to  raise  the  question  as  a  defence  to  this  action.  The  statute 
might  run  against  its  patient  creditors,  while  the  Beclamation 
District  is  earnestly  and  vigorously  pressing  its  suits  to  col- 
lect the  assessments  in  order  to  enable  it  to  pay  its  debts. 

The  expenses  of  collecting  the  assessments,  among  which 
are  proper  attorney  and  counsel  fees  in  prosecuting  suits  for 
their  recovery,  are,  in  my  judgment,  proper  "incidental  ■  ex- 
penses," within  the  meaning  of  the  statute,  to  be  paid  out  of 
the  funds  raised;  and  the  fact  that  the  statute  makes  it  the 
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daty  of  district  attorneys  to  prosecute  snch  actions,  does  not 
prevent  the  employment  of  other  cotinsel,  in  the  sonnd  dis* 
cretion  of  the  officers  of  the  district,  in  proper  cases,  to  aid  in 
the  litigation. '  Smith  v.  Sacramento,  18  Cal.  532;  Homblower 
T.  Duden,  35  Cal.  668-9.  This  identical  point  is  said,  in  com- 
plainant's brief,  and  not  denied  by  defendant,  to  have  been 
decided  by  the  supreme  coart  of  California,  December  29, 
1879,  in  three  cases :  Reclamation  Ditt.  No.  108  v.  Hickoek, 
■  Same  v.  Houell,  and  Sam^e  v.  HoteeU  et  al.  If  so,  the  deter- 
mination is  authoritative. 

The  supreme  court  of  California  have  settled  the  question 
that,  under  the  constitution  of  California,  the  legislature  has 
power  to  authorize  the  formation  of  districts  for  the  reclama- 
tion of  swamp  lands  within  the  state,  at  the  expense  of  the 
lands  so  reclaimed.  Hagar  v.  Sup'rs  Yolo  Co.  47  Cal.  223 ; 
People  V.  Hagar,  52  Cal.  171 ;  People  v.  Reclamation  Diet.  No. 
108,  53  Cal.  348 ;  Dean  v.  Davit,  51  Cal.  407.  This  being 
established,  I  have  no  doubt  of  its  authority  to  include  swamp 
lands  which  are  derived  under  Spanish  grants,  or  under  any 
other  patent  from  the  United  States,  as  well  as  those  derived 
through  the  state  under  the  Arkansas  act  granting  the  swamp 
lands  to  the  several  states  in  which  they  are  situated. 

The  power  to  reclaim  at  the  expense  of  the  lands  no  more 
depends  upon  the  source  from  or  channel  through  which  the 
title  came,  than  the  power  to  authorize  the  improvement  of 
the  streets  of  a  city  at  the  expense  of  the  adjoining  property. 
There  is  no  contract  that  lands  patented  by  the  United  States 
upon  grants  to  purchasers,  or  derived  from  Mexican  grants 
and  protected  by  the  treaty,  shall  be  exempt  from  the  bur- 
dens imposed  upon  other  property  under  the  police  or  the 
taxing  powers  of  the  state.  The  state  does  not  derive  its 
power  to  reclaim  swamp  lands  from  the  Arkansas  act ;  nor 
does  it  contract  by  that  act  not  to  reclaim  other  swamp  lands, 
or  to  limit  the  expense  of  reclaiming  to  the  proceeds  of  sales 
of  those  particular  lands.  Its  power  to  reclaim  is  wholly 
independent  of  the  provisions  of  that  act.  By  accepting  the 
grant  it  may  have  imposed  upon  itself  the  duty  to  reclaim 
the  lands  granted,  but  it  thereby  in  no  way  limited  its  power 
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derived  horn  other  aoorces  to  reolaim  those  or  any  other 
lands.  The  several  swamp-land  oases  already  oited,  arising 
nnder  the  act  in  question,  also  decide  that  the  legislature  has 
power  to  include  lands  held  under  Mexican  grants  in  reclama- 
tion districts. 

The  point  that,  conceding  the  power  of  the  legislature  to 
include  the  lands  of  Hagar,  held  by  him  under  a  Mexican 
grant,  in  a  district  formed  for  the  purpose  of  reclamation, 
«till  it  did  not  in  fact  so  include,  them  by  the  act  of  1868,  or . 
the  provisions  of  the  political  code  in  question,  is  distinctly 
decided  against  the  defendant  by  the  supreme  court  of  the 
state  in  Hagar  v.  8up'r$  Yolo  Go.  4  7  Cal.  223 ;  People  v.  Hagar, 
62  Cal.  172.  This  being  a  construction  of  a  statute  of  Cali- 
fornia by  the  highest  court  of  the  state,  is  conclusive  upon  this 
court.  The  last  point,  that  the  assessment  is  void  because 
not  made  according  to  any  rule  of  benefits,  etc.,  has  already 
been  considered  under  another  head,  and  it  is  disposed  of  by 
the  authorities  already  cited.  See,  particularly,  Hagar  v. 
^Sup'rs  Yolo  Co.  47  Cal.  238-4;  People  v.  Hagar,  52  Cal.  183; 
Davidson  v.  New  Orleans,  6  Otto,  107.  No  other  point  appears 
to  me  to  require  special  notice.  All  the  questions  presented 
in  this  ease,  upon  which  there  ever  could  have  been  grounds 
for  reasonable  doubt,  are,  in  my  judgment,  authoritatively 
settled,  either  by  decisions  of  the  United  States  supreme 
court  or  the  supreme  court  of  the  state  of  GaUfomia. 

There  must  be  a  decree  for  complainant,  in  pursuance  of 
the  prayer  of  the  bill,  and  it  is  so  ordered.  Similar  decree 
in  the  three  other  oases. 
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BuBTON  V.  The  Town  oir  Kobhsomono. 
(Circuit  Court,  W.  D.  Witeondn.     ,  1880.) 

1.  Statctb  of  Ldotations— Coupon  ArrAcaKD  to  Bond.— A  bond, 

dated  January  1, 1857,  provided  for  the  payment  of  interest  semi-sn- 
nually  until  the  principal  was  paid.  Coupons  for  such  semi-annual 
interest  were  attached  to  the  bond.  Eeld,  in  an  action  upon  such  bond, 
in  the  state  of  Wisconsin,  that  the  statute  of  limitations  had  no  appli- 
cation to  the  coupons  falling  due  more  than  six  years  previous  to  the 
commencement  of  such  action. 

^my  V.  Dubuque,  98  U.  B.  470,  and  CUarkt  v.  Jotoa  City,  20  Wall.  583, 
distinj^ished. 

2.  OoTTPOSB  Attachkd  to  Bom)  —  Intbkbst   Upon  Intbbest.— IMd, 

further,  that  under  the  laws  of  the  state  of  Wisconsin,  as  they  existed 
at  the  time  the  bond  was  executed,  all  coupons  attached  to  such  bond 
should  bear  interest  at  the  rate  of  7  per  cent,  from  the  time  they  were 
due. 
Mia»  T.  J«g«rmm,  20  Wis.  S4. 

8.  CoHTRACT— Obugatioh— Rembdt.— Any  cnange  in  the  remedy  which 
practically  cuts  off  a  portion  of  the  cause  of  action,  or  renders  the  con- 
tract of  less  available  worth,  is  as  much  within  the  constitutional  pro- 
hibition as  a  iaw  which  stxikes  directly  at  the  contract  itself. 
Edwards  v.  K«ar»dy,  9e  U.  8.  696. 

,  for  plaintiff. 

,  for  defendant. 


BcMN,  D.  J.  This  action  came  on  for  trial  at  the  present 
term  before  the  oourt,  a  jury  trial  having  been  waived  by 
stipulation.  The  action  is  upon  two  railroad  bonds,  for 
$1,000  each,  dated  January  1,  1857,  issued  by  the  defendant 
town  to  the  Chicago,  St.  Paul  &  Fond  da  Lac  Bailroad  Com- 
pany, payable  in  20  years,  with  8  per  cent,  interest  semi- 
annually until  the  principal  is  paid.  Coupons  for  the  semi- 
annual interest  are  attached  to  the  bond,  the  first  two 
only  of  which  have  been  paid.  The  defendant  pleads  the 
statute  of  limitations  to  all  those  coupons  falling  due  more 
than  six  years  previous  to  the  commencement  of  the  action. 
The  case  is  submitted  upon  the  complaint  and  answer,  and 
there  are  two  questions  to  be  decided — First,  is  the  plea  of 
the  statute  of  limitations  good  ?  Second,  is  the  plaintiff  entitled 
to  recover,  tmder  the  laws  of  Wisconsin,  interest  upon  the 
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interest  represented  by  the  coupons  from  the  time  of  falling 
due? 

Upon  the  first  question,  I  think,  the  suit  being  upon  the 
bonds  them.Helves,  which  in  the  body  thereof  provide  for  the 
payment  of  interest  semi-annually  until  paid,  the  statute  of 
limitations  has  no  application  to  the  case.  The  object  of 
attaching  warrants  for  the  payment  of  the  interest  as  it  falls 
due,  is  to  give  commercial  character  and  value  to  the  bonds, 
by  enabling  the  holder  to  detach  them  for  presentation  and 
payment  when  due,  or  to  sell  them  as  commercial  paper 
before  due;  or,  if  not  paid  when  due,  to  enable  the  holder 
thereof  to  bring  a  separate  action  to  recover  the  amount  rep- 
resented by  them.  It  is  a  mere  matter  of  commercial  con- 
venience. They  are  part  and  parcel  of  the  bond  itself  until 
detached  therefrom,  or  separate  suit  brought  upon  them.  If 
relied  upon  as  an  independent  cause  of  action,  and  a  separate 
suit  is  brought  upon  them,  undoubtedly,  the  six-year  statute 
of  limitations  might  be  pleaded.  Aviy  v.  Dubuque,  98  U.  S. 
470.  But  the  holder  is  not  compelled  to  bring  separate  suit 
upon  the  coupon,  but  it  is  optional  with  him  to  do  so,  or  wait 
until  his  bond  falls  due,  as  in  this  case,  and  then  sue  for 
principal  and  interest,  basing  his  action  upon  the  bond,  and 
not  upon  the  coupons,  or  upon  the  bond  and  coupons  as  con- 
stituting one  entire  cause  of  action.  It  seems  to  me  this 
holding  is  entirely  consistent  with  the  case  of  Amy  v.  Dubuque, 
above  referred  to,  and  Clark  v.  Iowa  City,  20  Wall.  583. 

Suppose  no  coupons  had  been  executed,  and  the  bond  had 
provided,  as  this  now  does,  for  the  payment  of  interest  semi- 
annually, the  rule  would  be  just  the  same.  An  action  might 
be  maintained  every  six  months  to  recover  the  interest  if  not 
paid.  But  no  one  would  suppose  it  to  he  necessary  to  bring 
such  iaction  in  order  to  prevent  the  statiite  from  running  upon 
the  interest,  or  that  it  would  not  be  optional  with  the  holder 
to  wait  until  the  bond  fell  due  and  recover  principal  and  in- 
terest for  the  entire  time.  If  there  were  no  provision  in  the 
body  of  the  bond  itself  for  the  payment  of  semi-annual  inter- 
est, and  the  plaintiff  had  to  rely  upon  ihe  eounons,  the  case 
would  be  different. 
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Tbe  otfattr  questioA  I  think,  upon  carefol  oonsideration, 
mast  also  be  resoWed  in  favor  of  the  plaintiff.  The  question, 
like  that  of  the  statute  of  limitations,  is  one  of  local  lav. 
See  Amy  v.  Dtibaqtte,  98  U.  8.  470;  Cromwell  v.  County  of 
Sae,  96  U.  S.  51. 

The  supreme  court  of  Wisconsin,  in  MiUs  v.  Jefferson,  20 
Wis.  54,  gave  a  construction  to|  the  interest  law  theretofore 
in  force,  and  at  the  time  of  the  issuing  of  these  bonds  in 
force  in  that  state.  By  that  decision  these  coupons  drew  in- 
terest, at  the  legal*  rate  of  7  per  cent.,  from  the  timetlue;  not 
because  coupons  for  the  interest  were  given,  but  on  the  ground 
that,  the  interest  being  due  and  not  paid,  it  draws  interest, 
like  any  other  debt  that  is  overdue,  when  no  interest  is  ex- 
pressly stipulated.     This  decision  was  made  in  1865. 

It  may  be  that  the  weight  of  authority  upon  this  question 
generally  is  the  other  way.  Certain  it  is  that  the  authorities 
are  divided.  But  such  was  the  law  of  this  state  when  these 
bonds  were  made,  and  until  chapter  60,  Sess.  Laws  1868,  was 
enacted.  It  is  claimed  that  this  statute  has  changed  the  rule 
even  as  to  contracts  existing  at  the  time  of  its  passage.  Sec- 
iion  1  is  as  follows : 

"It  was  and  is  the  true  intent  and  meaning  of  sections  1 
,and  2  of  chapter  160  of  the  General  Laws  passed  in  the  year 
1859,  and  of  all  other  laws  heretofore  enacted  in  this  state 
prescribing  and  limiting  the  rate  of  interest,  that  interest 
should  not  be  compounded  or  bear  interest  upon  interest 
unless  an  agreement  to  that  effect  was  dearly  expressed  in 
writing  and  signed  by  the  party  to  be  charged  therewith." 

Section  2  is  as  follows:  "Section  2  of  chapter  160  of  the 
General  Laws  of  1859  is  hereby  amended  by  adding  thereto 
the  following:  And  in  the  computation  of  interest  upon  any 
bond,  note,  or  other  instrument  or  agreement,  interest  shall 
not  be  compounded;  nor  shall  tbe  interest  thereon  be  con- 
strued to  bear  interest." 

By  the  Revised  Statutes  of  1878  the  following  provision 
takes  the  place  of  this  statute : 

"Section  1689.    •    •    •    •    And  in  the  computation  of 
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interest  upon  any  bond,  note,  or  other  instniment  or  agree- 
ment,  interest  shall  not  be  compoonded ;  nor  shall  the  inter- 
est  thereon  be  construed  to  bear  interest  unless  an  agreement 
to  that  effect  is  clearly  expressed  in  ^ting  and  signed  by  the 
party  to  be  charged  therewith." 

It  should  not  be  inferred  that  it  was  intended  either  of  these 
statutes  should  apply  to  contracts  already  made,  unless  such 
a  constraction  be  unavoidable.  The  legislature  may  enact 
new  laws  or  amend  old  ones  for  the  government  of  the  people 
in  the  future,  but  it  cannot  put  a  construction  upon  lavs 
already  existing,  and  give  to  such  construction  a  retroactive 
effect,  so  as  to  overturn  a  settled  interpretation  given  by  the 
court.  And  to  undertake  it  is  to  simply  confound  the  legisla- 
tive with  the  judicial  function.  Gooley's  Constitutional  Lim- 
itations, 93-6;  Reiser  v.  Wiiliam  TeU,  39  Pa.  St.  137;  People 
V.  Bd.  Sup'rs  of  New  York,  16  N.  Y.  431;  S<ater»  v.  Tobias, 
8  Paige,  338. 

But  snppose  the  first  section  of  chapter  60  be  taken  as 
evidence  of  an  intent  on  the  part  of  the  legislature  to  make 
the  prohibition  against  reckoning  interest  upon  interest  apply 
to  past  contracts,  the  question  arises,  does  the  law  impair  the 
obligation  of  the  contract,  or  does  it  merely  affect  the  ques- 
tion of  the  measure  of  damages  which  is  part  of  the  remedy? 

A  judgment  rendered  in  New  York,  which  by  the  law  there 
draws  7  per  cent.,  if  sued  over  in  Massachusetts,  where  the 
rate  is  6  per  cent.,  only  6  per  cent,  will  be  allowed  as  dam- 
ages.    Barringer  v.  King;  5  Gray,  9. 

So,  if  a  note  given  in  New  York  drawing  7  per  cent,  before 
and  after  due  is  sued  in  Massachusetts,  7  per  cent,  will  be 
allowed  up  to  the  time  the  note  falls  due  as  interest,  accord- 
ing to  the  law  of  the  place  where  the  contract  is  made,  and 
6  per  cent,  after  due  as  the  measure  of  damages  in  Massa- 
ohusetts.  So  in  other  states  interest  is  recovered  upon  a 
contract  after  due,  not  as  interest  by  force  of  the  contract, 
but  as.  damages.  But,  whatever  the  rule  may  be  elsewhere, 
it  has  always  been  in  Wisconsin  that  interest  is  recoverable 
upon  a  Ci>ntratot  providing  for  interest  ontU  dae  at  the  same 
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rate  after  aa  before  dae,  upon  the  gronnd  of  an  implied  con- 
tract, and  that  such  is  the  implied  agreement  and  understand- 
ing  of  the  parties.     See  Speneer  v.  Maafield,  16  Wis.  178. 

If  interest  after  dae  is  reeoverable  on  the  ground  of  an 
implied  contract,  then  such  implied  contraot  comes  as  sarely 
within  the  protection  of  the  constitutional  provision  as  though 
the  contraot  vere  express.  During  the  first  11  years  of  the 
life  of  these  bonds,  to-wit,  from  1857  to  1868,  the  undoubted 
law  of  the  state  was  that  interest  should  be  recovered  upon 
the  coupons  overdue,  so  that  if  this  suit  could  have  been 
brought  in  1868,  before  the  passage  of  this  statute,  the  plaintiff 
must  have  recovered  according  to  that  law.  Now,  suppose 
we  say  that  the  statute  affects  the  remedy  merely,  does  it  not 
affect  it  in  so  substantial  a  manner  as  to  be  equivalent  to  an 
impairment  of  the  contract? 

I  think  it  must  be  conceded  that  it  cuts  off  a  material  por- 
tion of  his  cause  of  action,  as  it  makes  a  difference  of  between 
one  and  two  thousand  dollars  whether  interest  be  reckoned 
according  to  the  law  in  force  when  the  contract  was  made,  or 
that  in  force  when  the  trial  is  had.  The  distinction  between 
impairing  the  obligation  of  the  contract  and  changing  the 
remedy  is  very  misleading,  nnless  its  operation  be  confined 
where  it  belongs,  within  very  narrow  limits.  I  take  it  that 
any  change  in  the  remedy  which  practically  cuts  off  a  portion 
of  the  cause  of  action,  or  renders  the  contract  of  less  availa- 
ble worth,  is  as  much  within  the  constitutional  prohibition  as 
a  law  which  strikes  directly  at  the  contract  itself.  Other- 
wise it  would  always  be  in  the  power  of  a  state  legislature 
to  practically  nullify  this  great  constitutional  guaranty. 

The  remedy  existing  at  the  time  the  contract  is  made,  as 
entering  into  the  contemplation  of  the  parties  at  that  time,  is 
part  of  the  obligation  of  the  contract,  and  it  should  be  no 
more  in  the  power  of  the  legislature  to  impair  that  in  such  a 
way  as  to  render  the  contract  of  less  value,  than  it  is  to 
impair  the  contract  itself.  See  Edwards  v.  Kearney,  96  U. 
S.  595. 

But  I  think  the  statute,  if  made  to  apply  to  past  contracts, 
clearly  impairs  the  obligation  of  the  contract  itself.    But,  as 
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I  aaid,  a  construction  making  these  statates  apply  to  con-i 
tracts  made  before  their  passage  should  not  be  adopted 
unless  necessary,  and  whatever  may  be  said  of  chapter  60, 
Laws  of  1868,  it  is  no  longer  in  force,  having  been  repealed 
by  the  Revised  Statutes  of  1878,  which  substitutes  the  other 
provision  above  referred  to  in  its  place;  and  as  to  the  last 
provision,  which  is  now  in  force,  though  the  language  is  gen- 
eral enough  to  apply  to  all  contracts,  if  such  a  construction 
would  not  render  the  law  unconstitutional,  it  should,  I  think, 
in  view  of  this  consideration,  if  no  other,  be.  held  to  apply 
only  to  contracts  executed  after  its  passage;  and  such  I  hold 
to  be  the  proper  construction. 

The  plaintiff  will  be  entitled  to  judgment  for  the  principal 
of  the  two  bonds,  and  the  amount  named  in  the  unpaid  cou- 
pons thereto  attached,  with  interest  at  8  per  cent,  upon  the 
principal  from  January  1,  1877,  the  time  the  bonds  fell  due, 
and  with  interest  at  7  per  cent,  upon  the  unpaid  coupons 
from  the  time  they  severally  fell  due. 


Wadsworth  r.  St.  Gaoix  Counct. 
'Otretat  Court,  W.  D.  Witoontm.    ,  1880.) 

L  MtwicipaIi  Bonds— Boabd  op  Supe'rvisoks. — An  act  of  the  legisla- 
ture of  the  state  of  Wisconsin  provided  that  the  boatd  of  super- 
vlsots  of  the  defendant  county  "  shall  have  power,  by  resolution,  to 
cause  to  be  issued  bonds  •******t0  8n  amount  not 
exceeding  fifty  thousand  dollars,"  "  if  a  majority  of  the  ballots  cast " 
by  the  legal  voters  in  said  county  "  be  'for  railroad  aid. ' "  Hdd,  where 
a  majority  of  the  ballots  cast  were  "  for  railroad  aid,"  that  it  still 
rested  in  the  discretion  of  the  board  of  superrison  whether  such 
bonds  should  be  issued. 
AapenwaU  v.  Com'rs  of  the  County  of  Daneu,  22  How.  364. 
Town  of  CoTuori  t.  Saoingi  Bank,  92  U.  S.  626. 

Demurrer  to  Complaint. 

Bonn,  D.  J.  This  case  stands  upon  a  general  demurrer  to 
the  complainant's  bill.  The  suit  is  in  equity,  to  compel  the 
specific  performance  of  an  alleged  contract  on  the  part  of  the 
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coonty  to  issae  bonds  to  aid  in  the  oonstruotion  of  the  Tomah 
&  St.  Croix,  now  the  West  Wisconsin,  Railway.  The  acts  and 
parts  of  acts  ander  which  the  qnestion  arises  are  as  follows : 

Gbneeal  Laws  of  Wisconsin — 1864 — Page  868. 

Chapter  307. 

[Published  April  20, 1864.] 

An  act  to  authorize  certain  counties  therein  named  to  aid  in 
the  oonstruotion  of  a  railroad  from  Tomah  to  Lake  St. 
Croix,  by  the  Tomah  &  Lake  St.  Croix  Bailroad  Company. 

The  people  of  the  state  of  Wieoonein,  represented  in  senate  and 

assembly,  do  enact  as  follows: 

Section  1.  At  the  annual  town  meeting  for  the  election  of 
town  officers,  to  be  held  in  and  for  the  different. towns  com- 
prising the  eonnties  of  St.  Croix,  Ihinn,  Chippewa,  Fierce, 
Ean  Claire,  Buffalo,  Clark,  Trempealeau,  Jackson,  Pepin,  and 
Monroe,  in  the  year  one  thousand  eight  hundred  and  sixty- 
four,  or  at  any  subsequent  annual  town  meeting  or  general 
election  held  in  each  and  any  of  said  towns  comprised  in  any 
one  of  said  counties,  the  legal  voters  of  said  counties,  or  either 
of  them,  may  deposit  ballots,  written  or  printed,  in  words  as 
follows:  "For railroad  aid,"  or  "against  railroad  aid."  Such 
ballots  shall  be  deposited  in  a  separate  box  provided  for  that 
purpose  by  the  inspectors  of  election,  and  such  ballots  shall 
be  considered  as  the  votes  of  the  legal  voters  upon  such  ques- 
tion, and  shall  be  counted,  canvassed,  and  returned  to  the 
proper  officers  as  in  other  elections,  and  as  provided  under 
the  election  laws  of  the  state  applicable  thereto :  provided,  ten 
days'  notice  of  such  submission  shall  be  given  by  the  sheriff 
of  said  counties,  respectively,  by  posting  in  each  town  in  the 
county,  in  four  public  places,  a  written  or  printed  notice 
stating  that  a  submission  of  the  question  of  railroad  aid  will 
be  had. 

Sec.  9.  If  a  majority  of  the  ballots  cast  in  any  of  said 
counties  be  "for  railroad  aid,"  the  county  board  of  super- 
visors  of  said  county  shall  have  power,  by  resolution,  to  cause 
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to  be  issned  boncls  of  a  denommation  of  one  Imndred  dollars 
to  one  thousand  dollars  each,  to  an  amount  not  exceeding 
fifty  thousand  dollars  for  each  of  said  coonties,  payable  thirty 
years  after  the  date  thereof,  with  interest  at  the  rate  of  seven 
per  centum,  payable  semi-annually  in  the  city  of  New  York, 
at  such  place  as  the  treasurer  of  the  state  shall  designate. 
•  «  •  '«  •  •  • 

Sec.  8.  If,  from  any  cause,  the  said  question  is  not  sub- 
mitted to  the  electors  of  either  of  said  counties  at  the  annual 
town  meeting,  on  the  first  Tuesday  of  April,  one  thousand 
eight  hundred  and  sixty-four,  it  shall  be  submitted  at  any 
election  or  town  meeting  thereafter,  when  any  ten  electors  of 
said  county  shall  file  with  the  clerk  of  the  county  board  of 
supervisors  a  petition  therefor;  and,  when  such  petition  is 
thus  filed,  the  said  clerk  shall  give  notice  of  the  proposed 
submission,  of  such  question  in  the  same  manner  as  notices 
of  general  elections  are  now  required  by  law  to  be  given  by 
the  sheriff. 

8eo.  9.  This  act  shall  take  effect  and  b«  in  force  from  and 
after  its  passage  and  publication. 

Approved  April  1,  1861. 

Uenebal  Laws  or  Wisconsin — 1865 — ^Paob  S80. 

Chapter  279. 

[Publidied  May  20, 1865.] 

An  act  to  legalize  the  proceedings  of  certain  town  meetings 
held  in  the  several  towns  of  St.  Croix  county. 

The  people  of  the  ttate  of  Wisconsin,  repretented  in  senate  and 

assembly,  do  enact  as  follows: 

Section  1.  The  special  town  meetings  held  in  the  several 
towns  of  St.  Croix  county,  on  the  twenty-second  of  June,  1864, 
and  the  canvass  of  the  votes  given  thereat,  under  the  acts 
passed  above,  entitled  for  the  purpose  of  aiding  in  the  con- 
struction of  the  Tomah  &  Lake  St.  Croix  Railroad,  and  of 
the  St.  Croix  8t  Lake  Superior  Railroad,  are  hereby  declared 
to  be  legal  and  valid  in  all  respects,  as  if  the  said  laws  in 
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relation  to  said  elections  and  canvass  of  votra  had  been  fully 
and  in  all  respects  complied  with. 

Sec.  2.  The  said  board  of  snpernsors  of  St.  Croix  eonnty 
are  hereby  authorized  and  empowered  to  issue  bonds  to  the 
amount  of  twenty-five  thousand  dollars  to  each  of  said  rail* 
road  companies,  in  pursuance  of  said  acts,  for  the  purpose  of 
aiding  in  the  construction  and  completion  of  the  same,  in  the 
same  manner  and  with  the  like  effect  as  if  the  said  town 
meetings  had  been  l^aUy  held,  and  the  votes  properly  can- 
vassed under  said  acts. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  April  1,  1865. 

Fbivatb  and  Local  Lawb — 1873., 

Chapter  116. 

[PnbliAed  April  6, 1873.] 

An  act  to  repeal  a  portion  of  chapter  307  of  the  General 
Laws  of  1864,  entitled  "An  act  to  authorize  counties  therein 
named  to  aid  in  the  construction  of  a  railroad,  from  Tomah 
to  Lake  St.  Croix,  by  the  Tomah  &  Lake  St.  Croix  Bail- 
road  Company." 

Th«  people  of  the  state  of  Wigeonein,  represented  tn  senate  and 

assenOAy,  do  enact  as  follows: 

Section  1.  So  much  of  chapter  807  of  the  General  Laws  of 
1864,  entitled  "An  act  to  authorize  certain  counties  therein 
named  to  aid  in  the  construction  of  a  railroad,  from  Tomah 
to  Lake  St.  Croix,  by  the  Tomah  &  Lake  St.  Croix  Bailroad 
Company,"  as  authorizes  the  issue  by  the  county  of  St.  Croix 
and  the  county  of  Eau  Claire  of  any  bonds  in  aid  of  the  con« 
Btructiou  of  said  railroad,  is  hereby  repealed. 

Sec.  2.  All  acts  or  parts  of  acts  conflicting  with  the  pro- 
visions of  this  act  are  hereby  repealed. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  May  25,  1872. 
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Under  chapter  S07,  Laws  1664,  in  the  month  of  7tine, 
1864,  a  petition  was  made  and  presented  for  a  special  eleo> 
tion  to  be  held  in  the  sereral  towns  of  St.  Croix  coanty,  to 
vote  on  the  proposition  for  railroad  aid  to  the  amOtint  of 
$25,000.  A  meeting  was  held,  pursuant  to  call,  and  a  vote 
taken,  whioh  resulted  in  a  majority  vote  in  favor  of  saoh  aid. 
Afterwards,  there  being  some  supposed  irregularity  in  the 
holding  of  the  meeting  and  canvassing  the  votes,  chapter 
279,  Laws  1865,  was  passed.  The  supervisors  never  issued 
the  bonds  as  they  were  empowered  to  do  by  the  second  see- 
tion  of  the  act  of  ,1864;  and  the  question  is  whether  the 
transaction  of  the  vote,  in  connection  with  the  several  stat- 
utes, and  the  fact  that  the  road  has  been  bnilt,  constitute  a 
contract  which  the  plaintiff  has  the  right  to  have  specifically 
performed. 

I  think  the  proper  construction  of  section  2  of  the  act  of 
1864  is  that  it  vests  a  discretion  in  the  board  of 'supervisors, 
after  a  favorable  vote  has  been  had,  to  cause  to  be  issued 
bonds  to  an  amount  not  exceeding  $50,000.  If  the  statute 
had  authorized  the  people  to  vote  the  amount,  and  then  pro- 
vided the  board  might  issue  the  bonds  for  the  amount  so 
voted,  perhaps  it  would  be  the  duty  of  the  board  to  issue  the 
bonds,  though  the  law  were  permissive.  But,  under  this  stat- 
ute, the  people  were  only  authorized  to  vote  on  the  question 
of  aid  either  "for  or  against."  They  were  not  authorized  to 
vote  any  particular  amount.  If  they  voted  for  railroad  aid, 
then  the  board  of  supervisors  were  empowered  to  determine 
the  amount,  not  exceeding  $50,000,  and  cause  the  bonds  to 
be  issued. 

It  seems  clear  that  the  action  of  the  board,  in  fixing  the 
amount  by  resolution  and  authorizing  the  issue  of  the  bonds, 
is  an  essential  part  of  the  machinery  by  which  the  aid  can  be 
given;  that  the  law  vests  a  discretionary  power,  and  that 
until  the  supervisors  make  their  resolution  there  is  no  eon- 
tract.  The  supervisors,  and  not  the  people,  are  the  usual 
contracting  power  of  the  county,  and  it  is  not  to  be  presumed 
that  the  legislature  intended  to  take  this  power  from  the 
board,  unless  such  intention  is  clearly  expressed. 
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In  this  case  the  vote  of  the  people,  tinder  the  lav,  coirferred 
the  power  on  the  board  to  make  the  contract,  bat  did  not 
oonstitnte  the  contract  itself.  That  power  was  still  left  with 
the  board.  It  is  claimed  ^}y  complainant's  connsel,  in  his 
argument  npon  the  demurrer,  (see  page  11,  printed  brief,) 
that  it  was  held  by  this  court,  in  Wadsworth  v.  County  of  Eau 
Claire,  that  the  complaint,  which  set  up  substantially  the 
same  facts  as  this,  presented  a  proper  case  for  equitable 
relief.  I  do  not  so  understand  the  decision  of  the  court. 
Indeed,  the  court  had  no  occasion  to  decide  that  question. 
That  was  an  action  at  law  to  recover  damages  by  this  same 
plaintiff  against  the  county  of  Eau  Claire,  which  had  voted 
aid  under  the  same  stktnte,  and  the  supervisors  had  refused 
to  issue  the  bonds.  A  demurrer  was  interposed,  and  the 
case  argued  at  the  June  term,  1876,  before  Judges  Davis  and 
Hopkins,  and  the  demurrer  sustained.  There  was  no  opinion 
filed,  and  the  record  does  not  disclose  the  ground  of  the 
decision.  But  it  would  appear,  from  the  briefs  of  counsel, 
that  the  case  was  mainly  argued  and  submitted  upon  the 
question  as  to  whether  or  not  the  vote  of  the  people  to  extend 
aid  constituted  a  contract,  in  connection  with  the  statute,  in 
the  absence  of  any  resolution  of  the  board  authorizing  the 
issue  of  the  bonds.  In  sustaining  the  demurrer,  the  «onrt 
necessarily  decided  that  the  complaint  did  not  set  up  a  cause 
of  action.  How  the  court  might  have  held  if  the  complaint 
prayed  for  equitable  relief  we  can  best  judge  from  what  was 
held  afterwards,  when  the  same  case  came  before  the  court 
in  that  form.  If  there  was  a  contract  with  the  railroad  com- 
pany to  issue  the  bonds,  and  a  breach  of  that  contract,  as 
there  assuredly  was,  if  any  such  contract  existed,  by  a  failure 
to  issue  them,  so  that  an  action  would  lie  to  enforce  a  specific 
performance,  it  is  difficult  to  see  why  an  action  at  law  will' 
not  lie  for  damages.  After  the  demurrer  in  the  action  at 
law  was  sustained,  the  case  was  discontinued,  and  an  action 
like  this  commenced,  in  December,  1876,  on  the  chancery 
side,  to  compel  a  specific  performance  of  the  contract.  The 
same  plea  was  put  in  as  here.  The  case  was  argued  before 
his  honor  Judge  Drummoud,  at  the  La  Crosse  term,  in  Sep« 
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Iiember,  1877,  and  the  demarrer  again  sustained.  An  appeal 
from  the  decision  was  taken  in  the  spring  of  1878,  to  the 
eapreme  court,  and  the  case  is  now  pending  in  that  court;  so 
that,  unless  the  statute  of  April  1,  1865,  legalizing  the  pro- 
ceedings of  the  several  town  meetings  in  St.  Clair  county, 
changes  the  aspect  of  this  case,  the  question  will  appear  to 
be  ret  adjudieata  in  this  court ;  and  such  I  believe  to  be  the 
fact,  as  I  cannot  see  that  the  last-named  statute  helps  the 
plaintiff's  case. 

It  seems  clear  from  the  title  of  the  statute,  as  well  as  from 
the  provisions  of  sections  1  and  2,  that  the  purpose  is  not  to 
levy  a  tax  upon  the  county  or  to  make  a  contract  for  the 
county,  but  to  simply  cure  the  supposed  defects  and  irregu- 
larities in  the  holding  of  the  several  town  meetings,  under  the 
law,  and  in  the  canvassing  of  the  votes  thereat,  so  as  to  put 
the  supervisors  in  the  same  condition  of  authority,  in  regard 
to  the  issuing  of  bonds  to  the  extent  of  $25,000,  that  they 
would  have  been  in  if  the  said  town  meeting  had  been  legally 
held  and  the  votes  properly  canvassed.  To  give  the  act  a 
larger  meaning  would  be  doing  violence  to  the  language  of  the 
title  as  well  as  that  of  the  body  of  the  act  itself. 

I  think  the  case  of  AspenwaU  et  al.  v.  Com'rs  of  the  County 
of  Davieta,  22  How.  364,  is  an  authority  in  point  on  the  main 
-question  raised  by  this  demurrer.  In  one  important  respect 
that  case  was  a  stronger  one  for  the  plaintiff  than  this.  The 
bonds  had  been  actually  issued  and  sold  by  the  company  to 
parties  who  had  no  notice  of  their  invalidity.  It  is  stronger 
in  another  respect,  that  the  law  in  that  case  made  it  the  duty 
of  the  board  of  commissioners  to  subscribe  for  the  stoek,  if  a 
majority  of  the  qualified  voters  determined  in  favor  of  the  sab- 
eeription.  And  yet  the  court  in  that  case,  on  page  378,  say: 
"It  is  insisted  that  the  contract  of  subscription  became  com- 
plete when,  at  the  election,  a  majority  of  the  votes  was  oast  in 
its  favor,  and  did  not  require  the  form  of  a  subscription  on  the 
books  for  the  stock  of  the  railroad  company  to  make  it  obligatory 
npon  the  parties.  *  •  *  Bat  the  court  ia  unable  to  con- 
our  in  this  view.  It  holds  that  a  subscription  was  necessary 
io  create  a  contract  binding  upon  the  county,  on  one  side,  to 
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take  and  pay  the  bonds ;  and  upon  the  other,  to  transfer  the 
stock  and  receive  the  bonds  for  the  same.  Until  the  sub- 
scription is  made  the  contract  is  unexecuted,  and  obligatory 
upon  neither  party." 

See,  also,  Town  of  Concord  ▼.  Savings  Bank,  92  U.  S.  625. 

Demurrer  sustained. 


Bhcuwat  and  others  o.  Cmokoo  &  Iowa  B.  Go.  and  othera. 

iOireuU  Court,  N.  D.  Ittinoii.    ,  1880. ) 

1.  KbhovaIt— Waut  of  Coktrovbrst.— In  a  oontroversy  between  s  rail- 
road and  its  stockholders,  as  to  the  validity  of  certain  sliaies  of  ths 
railroad  stock,  the  canse  cannot  be  removed  to  the  federal  court  upoa 
the  application  of  the  holder  of  such  stock,  where  there  is  no  contro- 
versy as  to  its  ownership. 

DBumoMD,  C.  J.  This  was  a  bill  filed  in  the  state  court 
by  several  stockholders  of  the  railroad  company  for  the  pur- 
pose of  obtaining  a  decree  of  the  court  declaring  that  certain 
shares  of  stock,  issued  by  the  president  of  the  railroad  com- 
pany to  the  Chicago,  Burlington  &  Quincy  Bailroad  Com- 
pany, were  invalid.  There  was  an  answer  put  in  by  the 
defendants,  and,  after  various  steps  taken  in  the  state  court, 
Charles  E.  Perkins,  one  of  the  ofQcers  of  the  Chicago,  Bur- 
lington &  Quincy  Bailroad  Company,  and  a  citizen  of  Iowa, 
made  application  to  have  the  cause  removed  to  this  court. 
The  usual  petition  and  bond  were  filed,  and  the  record  is 
brought  to  the  court  and  leave  asked  by  the  defendants  to 
have  the  transcript  of  the  record  from  the  state  court  filed, 
and  the  cause  entered  upon  the  calendar,  on  the  ground  thai 
it  has  been  properly  removed  from  the  state  court  to  this 
court.  To  this  objection  is  made  by  the  plaintiffs,  they  in- 
sisting that  the  cause  is  not  of  such  a  character  as  it  can  be 
properiy  transferred  to  this  court.  ' 

The  controversy  is  as  to  the  validity  of  6,640  shares  of  stock 
of  the  Chicago  &  Iowa  Bailroad  Company.  There  seems  to 
be  no  controversy  as  to  the  ownership  of  this  stock,  if  valid, 
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being  in  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. Admitting  that  there  may  be  a  question  aa  to  the  part 
which  each  of  the  individual  defendants  may  have  taken  in 
any  act  affecting  the  validity  of  the  stock,  still  I  do  not  well 
see  how,  nnder  the  facts  of  the  case,  and  considering  the 
questions  involved  in  it,  there  can  be  said  to  be  a  contro- 
versy which  is  wholly  between  Mr.  Perkins,  who  asks  for  the 
removal  of  the  cause,  and  the  plaintiffs.  If  it  were  admitted 
that  he  took  a  more  active  part  in  any  transaction  which 
would  tend  to  render,  or  which  would  actually  renler,  the 
stock  invalid,  it  is  difficult  to  understand  how  that  m  kes  it 
a  controversy  wholly  between  him  and  the  plaintiffs,  or  be- 
tween the  plaintiffs  and  any  one  of  the  individual  defend- 
ants. And  if  it  were  conceded  also  that  one  of  the  individual 
defendants  was  the  owner  of  a  portion  of  the  stock,  and  its 
invalidity  was  to  be  determined  or  ascertained  froni  trans- 
actions in  which  the  defendants  participated  jointly,  I  cannot 
see  that  it  should  be  regarded  as  creating  such  a  contro- 
versy; but,  as  has  already  been  stated,  in  view  of  the  admitted 
ownership  of  the  shares  of  the  stock,  there  cannot  be  said 
to  be  any  controversy  existing  in  the  case,  which  is  wholly 
between  Mr.  Perkins  and  the  plaintiffs,  and  therefore  the 
application  which  is  made  to  have  the  transcript  of  the  rec- 
ord filed,  and  the  cause  entered  on  the  calendar,  is  overruled. 


Smith  v.  Town  of  Ontabio. 

{Oireuit  Court,  N.  D.  New  York.    November  9, 1880.) 

L  FoBiiSB  Adjddioatioit — Ebtofpbl. — A  fonner  adjudication  is  an  es- 
toppel only  as  to  the  matters  in  issue  or  points  in  contTOTcrqy,  upon 
the  determination  of  which  the  finding  or  verdict  was  rendered. 
Cromwell  v.  County  of  Sae,  94  TJ.  8.  351. 

a.  Bamb — "Mattkr  IK  IssuB" — DBFrarrioiT.— The  matter  in  issue  or 
point  in  controversy  is  that  ultimate  fact  or  state  of  &ctB  ia  dispute 
upon  which  the  verdict  or  finding  is  predicated. 

A.  Samb — Mattbb  07  EviDENCB.— Whatever  is  merely  matter  of  evi- 
dence becomes  of  no  importance  after  the  determination  of  the  matter 
In  issue. 
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4.  BaIcb — AesscT. — Therefore,  an  adjudication  that  cert^n  bond*  irere 
originally  iasned  by  the  agents  of  the  defendant  withont  authority, 
will  preclude  the  plaintiff  from  showing  in  another  action  a  ratiflca* 
tioa  by  the  defendant  of  the  acts  of  his  agentSi 

Motion  for  a  New  Trial. 

C.  T.  Richardson  and  AVbertiw  Perry,  for  complainant. 

W.  F.  CoggtweU,  for  defendant. 

WAiiiiAOE,  D.  J.  This  motion  for  a  new  trial  involves  the 
single  question  whether  or  not  the  judgment  in  the  former 
action  between  the  parties  concludes  the  plaintiff  upon  the 
issues  in  the  present  suit. 

The  former  action  was  brought  to  recover  instalments  of 
interest  on  certain  bonds  of  the  defendant  falling  due  April 
1, 1875.  The  present  action  is  to  recover  instalments  of  inter* 
est  on  the  same  bonds  falling  due  April  1, 1876.  In  the  first 
action  a  verdict  for  the  defendant  was  directed  by  the  court 
and  judgment  was  entered  accordingly.  The  defendant  now 
insists  upon  that  judgment  as  conclusively  establishing  the 
defence  that  the  bonds  are  invalid. 

The  complaint  in  the  first  action  alleged,  in  substance,  that 
the  bonds  were  executed  and  issued  by  agents  of  the  de- 
fendant, in  compliance  with  authority  conferred  upon  the 
agents  by  statute.  The  answer  controverts  these  allegations. 
Upon  the  trial  the  defendant  moved  the  court  to  direct  a  ver- 
dict for  the  defendant,  upon  the  ground  that' the  agents  had 
issued  the  bonds  withont  compliance  with  the  statute  in  sev- 
eral specified  particulars.  The  court  ruled  with  the  defend- 
ant, and  ordered  a  verdict  accordingly.  In  the  present  action 
the  same  issue  is  presented  by  the  pleadings,  but  upon  the 
trial  the  plaintiff  proved  that,  after  the  bonds  had  been 
issued,  the  defendant  ratified  the  acts  of  the  agents  in  exe- 
cuting and  issuing  the  bonds.  In  the  former  action  some 
evidence  was  given  which  tended  to  prove  a  ratification,  but 
the  point  whether  there  had  been  such  ratification  or  not  was 
not  decided  or  considered.  The  precise  question  now  is 
whether  the  plaintiff  is  precluded,  by  the  former  adjudication, 
from  showing  that,  although  the  bonds  were  originally  issued 
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bj  the  agents  of  the  defendant  withoot  authority,  their  aets 
vere  afterwards  ratified  by  their  principal. 

In  a  recent  case,  of  controlling  authority,  (CromweU  t. 
County  of  Sac,  94  U.  S.  351,)  the  rules  vhich  furnish  the  test 
whether  or  not  a  former  adjudication  a  an  estoppel,  have 
been  defined  so  explicitly  as  to  remove  the  uncertainty  which 
has  existed  in  a  class  of  cases  as  to  which  there  have  been 
many  confiicting  expressions.  The  general  rule,  that  the 
judgment  of  a  ooort  of  concurrent  jurisdiction  is  as  a  plea, 
a  bar,  or  as  evidence  conclusive  between  the  same  parties  upon 
the  same  matter,  directly  in  question  in  another  court,  has 
been  repeated  in  all  the  adjudications  since  it  was  enunciated 
by  Lord  Chief  Justice, De  Grey  in  the  Duckets  of  KingttorCt 
Cote;  but  many  authorities  are  found  which  declare  that  the 
estoppel  applies  not  only  to  points  upon  which  the  court  was 
actually  required  to  form  an  opinion  and  pronounce  judgment, 
but  also  to  every  point  which  belonged  to  the  subject  of  the 
issue,  and  which  the  parties  might  have  brought  forward  at 
the  time.  Perhaps  no  more  striking  illustration  of  the  extent 
io  which  this  doctrine  has  been  carried  can  be  found,  than  in 
the  decisions  of  the  court  of  appeals  of  this  state,  where  it  is 
held  that  a  recovery  by  a  surgeon  for  professional  services  is 
conclusive  in  his  favor  when  subsequently  sued  for  malprac- 
tice in  performing  such  services,  although  the  point  whether 
the  services  wiore  properly  performed  was  not  presented  or 
contested  in  the  former  suit.  Gates  v.  Preston,  41  N.  Y.  113; 
Blair  v.  Bartlett,  75  N.  Y.  150.  It  is  unnecessary  to  refer  to 
oases  like  Davis  v.  Hedges,  Law  Bep.  6  Q.  B.  687,  and  Mondel 
T.  Steele,  8  Mees  &  W.  858,  which  are  directly  to  the  contrary 
effect ;  but  there  are  expressions  of  opinion  in  oases  in  the 
supreme  court  prior  to  CrormveU  v.  Couray  of  Sac,  which  indi- 
cate that  the  estoppel  extends  not  only  to  the  matters  of  fact 
and  law  which  were  decided  in  the  former  action,  but  also 
to  the  grounds  of  recovery  or  defence  which  might  have  been 
but  were  not  presented.  BeloitY.  Morgan,  7  Wall.  619;  Au- 
rora V.  West,  7  Wall.  106. 

In  CromweU  v.  County  of  Sac,  however,  the  OQnolusivenesa 
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of  the  estoppel  as  to  all  matters  vMch  might  have  been  liti- 
gated, but  were  not  in  fact,  is  confined  to  cases  where  the 
second  action  is  brought  upon  the  same  claim  or  cause  of 
action  as  that  on  which  the  first  was  brought;  and  it  is  held 
that,  when  the  second  action  between  the  same  parties  is  upon 
a  different  claim  or  demand,  the  judgment  in  the  prior  ac- 
tion operates  as  an  estoppel  only  as  to  those  matters  in  issae 
or  points  controverted  in  the  former  action,  upon  the  deter- 
mination of  which  the  finding  or  verdict  was  rendered.  Ac- 
cordingly, it  was  decided  that  where  the  plaintiff  had  been 
defeated  in  an  action  upon  coupons  of  county  bonds,  upon 
the  ground  that  the  bonds  were  void  against  the  county  because 
they  had  been  fraudulently  issued  by  the  county  judge,  that 
judgment  did  not  conclude  the  plaintiff  in  a  subsequent  action 
against  the  county,  brought  upon  subsequently  maturing  cou- 
pons of  the  same  bonds,  in  which  it  was  made  to  appear  that 
the  plaintiff  was  an  innocent  purchaser  of  the. coupons  for 
value  and  before  maturity.  The  decision  proceeds  upon  the 
ground  that  the  question  whether  the  bonds  were  void  as 
against  an  innocent  holder,  for  value  and  before  maturity, 
was  not  litigated  or  determined  in  the  former  suit,  and  was 
therefore  open  to  be  litigated  in  the  second  action. 

Accepting  CromioeU  v.  County  of  Sac  as  decisive  of  the  doc- 
trine that  the  former  adjudication  is  an  estoppel  only  as  to 
the  matters  in  issue  or  points  in  controversy,  upon  the  deter- 
mination of  which  the  finding  or  verdict  was  rendered,  it  re- 
mains to  apply  that  doctrine  to  the  present  case.  Conced- 
edly,  it  was  not  decided  that  the  acts  of  the  agents  in  issuing 
the  bonds  did  not  bind  the  defendant,  notwithstanding  the 
defendant  ratified  the  transaction,  because  the  effect  of  the 
ratification  was  not  considered.  But  it  was  decided,  upon  all 
the  evidence  in  the  case,  that  the  acts  of  the  agents  were  not 
binding  upon  the  defendant.  Now,  what  was  the  matter  in 
issue  or  point  in  controversy  in  that  action,  within  the  mean- 
ing of  the  rules  of  estoppel  ?  CromweU  v.  County  of  Sac  is  an 
authority  that  in  an  action  where  there  was  no  issue  as  to  the 
light  of  a  bona  fida  purchaser  to  recover  upon  bonds,  that 
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question  'v^aa  not  oonolnded  in  a  sabsequeui  action  by  ibe 
adjudication  in  the  former  action.  But  that  case  does  not 
decide  that  a  former  adjudication  will  not  be  conclusive  upon 
a  given  question  unless  the  decision  turned  upon  precisely 
the  same  evidence  as  that  which  is  introduced  in  the  subse* 
quent  action.  The  doctrine  of  estoppel  beecHues  of  very  little 
practical  value  if,  whenever  a  former  adjudication  is  relied  on, 
the  former  can  be  distinguished  from  the  second  by  some 
variations  in  the  evidence.  The  matter  in  issue  or  point  in 
controversy  may  involve  a  number  of  minor  issues,  and  it 
cannot  be  said  not  to  have  been  decided  because  some  of 
these  minor  issues  were  not  specifically  considered. 

The  matter  in  issue  has  been  defined  in  a  case  of  leading 
authority  as  "that  matter  upon  which  the  plaintiff  proceeds 
by  his  action,  and  which  the  defendant  controverts  by  his 
pleading."  Kijig  v.  Chase,  15  N.  H.  9.  The  issues  presented 
by  the  pleadings  may  be  modified  by  the  proceedings  upon 
the  trial,  as  where  a  defence  is  withdrawn  from  consideration, 
or  where  a  count  in  the  declaration  is  abandoned.  However 
this  may  be,  the  matter  in  issue  or  the  point  in  controversy 
is  that  ultimate  fact  or  state  of  facts  in  dispute  upon  which 
the  verdict  or  finding  is  predicated.  If,  in  an  action  upon  a 
note,  the  defendant  denies  the  execution  of  the  note,  and  a 
Terdiot  is  found  for  the  plaintiff,  the  fact  that  the  defendant 
executed  the  note  is  established  finally  for  the  purpose  of  all 
subsequent  litigation  between  the  parties.  It  may  be  that 
this  conclusion  was  reached  upon  the  consideration  of  various 
subordinate  facts  which  do  not  appear  in  the  subsequent 
action,  or  which  stand  altered  by  the  case  newly  presented, 
yet  the  matter  in  issue  is  concluded  by  the  former  adjudica- 
tion. So,  in  an  action  against  a  principal  upon  a  contract 
made  by  an  agent,  wliere  the  defendant  denies  the  agency  and 
the  judgment  is  for  the  defendant,  the  fact  that  there  was  no 
agency  is  forever  established  for  the  purposes  of  future 
actions  between  the  parties.  It  may  be  that  the  fact  of  an 
agency  was  attempted  to  be  proved,  on  the  trial  of  the  former 
action,  by  showing  that  the  defendant  had, held  oat  the  per- 
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eon  as  hit  agent,  hvH  the  conelouTeneBS  of  the'adjndicatibti 
ooold  not  be  overthrown  in  a  sabsequent  action  by  proof  of  a 
written  authority  which  was  not  given  apon  the  trial  of  the 
former  action. 

In  short,  whatever  is  merely  matter  of  evidence  becomes  of 
no  importance  after  the  determination  of  the  matter  in  issue. 
If  these  views  are  correct  it  is  not  difficult  to  determine  what 
was  the  matter  in  issue  or  point  in  controversy  bf.  the  pres- 
ent case.  The  issue  was  whether  or  not  the  acts  of  the  agents 
in  issuing  the  bonds  were,  in  fact  and  in  law,  the  acts  of  the 
defendant.  It  was  determined  that  they  were  not.  The  point 
in  controversy  was  not  how  or  whereby  the  acts  of  the  agents 
became  the  acts  of  the  principal,  but  whether  they  were  so. 
The  plaintiff  sought  to  establish  the  issue  in  his  favor  by. 
showing  a  statutory  authority  in  the  agents.  Instead  of  doing 
this,  the  plaintiff  might  have  shown  that  the  defendant  had 
adopted  the  acts  done  in  his  behalf.  A  subsequent  ratifica- 
tion is  equivalent  to  an  original  authorization.  Dither  m,ode 
of  proving  the  agency  was  permissible  under  the  pleadings, 
and  the  allegations  of  the  pleadings  in  that  behalf  are  the 
same  in  the  present  action  as  in  the  former  oq&.  The 
ultimate  fact  to  be  proved  was  the  agency;  the  manner  of 
proving  it  was  merely  a  matter  of  evidence.  The  plaintiff 
can  no  more  be  permitted  to  re-open  the  matter  in  issue  thus 
settled,  by  the  new  evidence  which  he  offered  here,  than  he 
could  be  by  giving  in  evidence  new  or  additional  facts  show- 
ing compliance  with  the  statutory  requirements. 

Unless  these  conclusions  express  the  correct  view  of  the 
effect  of  a  former  adjudication,  it  would  be  wiser  to  abrogate 
all  the  rules  which  comprise  the  law  of  estoppel  relating  to 
the  conclusiveness  of  former  judgments.  They  are  intended 
to  give  permanence  to  established  rights  by  refusing  to  re-open 
controversies  which  have  once  been  tried,  and  in  which  the 
parties  have  had  full  opportunity  to  bring  forward  their  proofs 
and  present  the  merits  of  their  case.  If  a  controversy  once 
tried  and  determined  is  to  have  no  effect  whenever  different 
eyidence  upon  the  same  matter  in  issue  gnn  be  produced,  the 
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only  praotioal  result  would  be  to  add  to  the  ordinary  eompli- 
eationa  of  a  trial  those  which  would  arise  by  retrying  at  the 
same  time  a  former  controversy  also. 
The  motion  for  a  new  trial  i9  denied. 


TxuFiiB  and  others  v.  Smith  and  others. 
(Oiroait  Court,  D.,  IMratka.    NoTember  11, 1880.) 

1.  Bkkoyai.— AflmeKMSHT  OF  Claimb. — A  defendant  cannot  aoquira  the 

right  to  have  his  cause  removed  to  the  federal  courts  by  the  purchase 
of  the  interests  of  bis  co-defendants.* 

2.  SaXB — COBTBOVERST — SbyERAI.  0REDIT0B8 — COBTBKPOBAHBOIIB  At> 

TACHMSNT8. — Fivc  Several  attachments  were  sued  out  on  five  distinct 
claims,  and  were  all  levied  at  the  same  time  upon  a  certain  stock  of 
goods.  HHd,  that  the  controversy  as  to  the  ownership  of  the  stock 
of  goods  was  a  single  controversy  between  the  plaintifCs  on  one  side, 
and  all  the  attachment  creditoia  Ukon  the  other  aide. 

Motion  to  Bemand. 

,  for  plaintiffs. 

,  for  defendants. 

McCbabt,  G.  J.  We  have  considered  the  motion  to  remand. 
This  was  a  suit  brought  in  the  state  court — a  replevin  against 
the  sheriff  of  Saline  county  to  recover  possession  of  a  stock  of 
goods  which  the  sheriff  held  under  five  several  writs  of  attach- 
ment. The  sheriff  appeared  in  the  state  court,  and  moved 
to  substitute  the  judgment  creditors  as  the  real  parties  in 
interest,  and  that  motion  was  sustained.  Two  of  these'  judg- 
ment creditors  are  citizens  of  this  state,  one  of  them  is  a 
citizen  of  Iowa.  After  the  subtitution  of  the  judgment  cred- 
itors as  defendants,  the  Iowa  firm  appeared  in  the  state  court 
and  moved  to  be  substituted  as  sole  defendant,  alleging  that 
they  had  become  the  purchasers  of  the  claims.  There  is 
nothing  in  the  record  to  show  that  motion  was  acted  upon  by 
the  state  court,  but  immediately  upon  its  being  filed  the  non- 

•Bee  Bo!/t  ▼.  Wright,  4  Fed.  Rep.  168. 
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resident  defendants  of  Iowa  filed  a  petition  to  remove  the 
cause  to  this  coart,  aUeging  that  they  had  been  parchasers 
and  assignees  of  the  other  defendants.  The  motion  is  now 
made  to  remand  by  the  plaintiffs. 

I  hate  already  decided  that  an  assignee  who  could  not' 
originally  sue  in  this  court  cannot  remove  the  cause  from  the 
state  court.  That  disposes  of  this  case,  except  so  far  as  the 
claims  of  the  Iowa  parties,  which  they  held  originally,  are 
concerned.  They  owned  one  of  the  five  claims  upon  which  this 
attachment  was  sued  out,  independently, — a  claim  which  was 
in  controversy  in  this  case.  It  is  now  insisted,  under  the 
second  section,  that,  if  the  whole  case  cannot  be  removed,  so 
much  as  related  to  the  claim  of  these  non-resident  parties 
may  be  removed.  The  original  controversy  here  is  between 
the  Iowa  attaching  creditors  and  these  plaintiffs, but  it isnot 
wholly  between  them.  The  controversy  is  as  to  the  owner- 
ship of  this  stock  of  goods,  and  that  is  a  controversy  between 
the  plaintiffs  on  one  side,  and  all  the  attachment  creditors  on 
the  other  side.  It  cannot  be  said  to  be  a  controversy  be- 
tween the  plaintiffs  and  any  one  of  the  creditors.  It  follows 
that,  if  this  cause  should  be  removed,  there  might  be  con- 
flicting judgments  upon  this  same  subject. 

There  is  another  difficulty.  The  attachments  were  all 
levied  at  the  same  time,  and  they  are  to  be  paid  out  of  the 
proceeds  of  the  property.  How  can  this  court  confer  with,  or 
act  with,  any  court  in  making  any  pro  rata  disposition  of  this 
fund  ?  I  do  not  see  how  it  would  be  possible  to  get  along  in  that 
way.  Even  if  both  courts  should  sustain  the  attachment,  we 
could  not  be  inquiring  what  the  state  court  had  done. 

I  do  not  think  the  controversy  is  one  which  can  be  fully 
determined  between  the  Iowa  parties  and  other  claimants, 
and  the  motion  to  remand  is  sustained. 
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Bkand  v.  United  States. 

{CircuU  Court,  N.  D.  New  York.    NoTember  6,  1880.) 

1.  SKmHiro^  IdiKBB  TakouoK  ICAiir-IirrEnT  to  Dxfattd — B«t.  Si. 

I  5480.— Section  6480  of  the  Reviaed  Statutes  provides  that  "If 
any  person  having  devised,  or  Intending  to  devise,  any  scheme  or 
artifice  to  defraud  or  be  effected  by  eltber  opening,  or  Intending 
to  open,  correspondence  or  covmunlcatlon  with  any  other  person, 
whether  resident  vrtthln  or  outside  of  the  United  States,  by 
means  of  the  post-office  establishment  of  the  United  States,  or  by 
inciting  such  other  person  to  open  communication  with  the  per- 
son BO  desiring  or  Intending,  shall,  In  and  for  executing  snch 
scheme  or  artifice,  or  attempting  so  to  do,  plqce  any  letter  or 
packet  in  any  post-office  of  the  United  States,  or  take  or  receive 
any  therefrom,  such  person  so  misusing  the  post-offlce  establish- 
ment shall  be  punishable  by  a  fine  of  not  more  than  $500,  and  Dy 
imprisonment  for  not  more  than  18  months  or  by  both  such  pmi- 
ishments."  BeU,  that  the  word  "or,"  In  the  expression  "or  be 
effected,"  is  a  clerical  mistake  for  the  word  "to,"  and  that  the 
expression  should  be,  "to  be  effected." 

2.  CiBcniT  CotntT— Wbit  of  Bbbob— Aoi  or  Mabch  3,  1879,  (20  U.  S. 

St.  at  Labox,  354.) — The  only  questions  that  can  be  reviewed  In 
the  circuit  court  upon  a  writ  of  error,  under  the  act  of  March  3, 
1879,  (20  U.  g.  St  at  Large,  354,)  relating  to  "criminal  cases  tried 
before  the  district  court,"  are  those  which  appear  by  the  record 
to  have  been  decided  and  duly  excepted  to  In  the  court  below. 

8.  RiguEST — iNDicTiixnT — SuFFiciENCT. — A  request  to  instruct  the 
jury  that  there  was  no  evidence  in  the  case  upon  wlilch  there 
'  could  be  a  legal  conviction  under  the  Indictment,  does  not  raise 
any  qneetlon  as  to  the  sufficiency  of  such  indictment. 

4.  Sahb — ^EviDXROB — SuinciiENCT. — The  circuit  court  cannot,  on  writ 

of  error,  pass  uiKin  the  sufficiency  of  the  evidence  In  the  court  be- 
low, where  the  bill  of  exceptions  does  not  clearly  set  f<H:th  all 
such  evidence. 

5,  B«fa>rs0  Lettbrs  Thxouqh  Haii.— Ihtest  to  Dxfbaud — Evroaircx.— 

The  fact  that  defendant  received  letters  in  answer  to  an  advertisement, 
a,nd  the  fact  that  the  letter  inclosing  the  advertisement  to  the  news- 
paper in  which  it  was  published  was  in  the  defendant's  handwriting, 
warranted  the  court  in  charging,  under  the  circumstances  of  this  case, 
'  that  such  facts  were  evidence  that  defendant  mailed  such  letter  and 
Advertisement. 

United  States  v.  Ifodke,  1  Fed.  Rkp.  420-442. 

Writ  of  Error  under  the  Act  of  March  3, 1879. 

Matthew  Hale,  for  plaintiff. 

Martin  I.  Townsend,  Dist.  Att'y,  for  the  United  States. 
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BbATOBVOBD,  0.  J.  The  plaintiff  in  error,  Brand,  was  in- 
^dieted  in  the  district  court  under  section  5480  of  the  Revised 
Statutes.  That  section  provides  as  follows :  "If  any  person 
having  devised,  or  intending  to  devise,  any  scheme  or  artifice 
to  defraud  or  be  effected  by  either  opening,  or  intending  to 
open,  correspondence  or  communication  with  any  other  per- 
son, whether  resident  within  or  outside  of  the  United  States, 
by  means  of  the  post-office  establishment  of  the  United 
States,  or  by  inciting  sucii  other  person  to  open  oommuuioa* 
tion  with  the  person  so  desiring  or  intending,  shall,  in  and 
for  executing  such  scheme  or  artifice,  or  attempting  so  to  do, 
place  any  letter  or  packet  in  any  post-office  of  the  United 
States,  or  take  or  receive  any  therefrom,  such  person  so  mis- 
nsing  the  post-office  establishment,  shall  be  punishable  by  a 
fine  of  not  more  than  $500,  and  by  imprisonment  for  not 
more  than  IS  months,  or  by  both  such  punishments."  It  is 
plain  that  the  word  "or,"  in  the  expression  "or  be  effected," 
is  a  clerical  mistake  for  the  word  "to."  The  expression 
should  be,  "to  be  effected."  As  it  is  it  is  meanin^ess,  and 
with  it  the  whole  provision  is  incomplete.  If  the  reading 
be,  "to  be  effected,"  the  provision  is  complete  and  harmon- 
ious. The  scheme  to  defraud  is  to  be  effected  by  the  deviser 
of  it  opening  a  correspondence  by  mail^  or  by  his  inciting 
some  one  else  to  open  such  correspondence  with  him.  The 
mistake  eicists  in  the  original  statute,  section  801  of  the  act 
of  June  8,  1872,  (17  U.  S.  St.  at  Large,  323.) 

The  indictment   contains   two   counts.     The  first  count 
alleges  that  Brand,  "at  Plattsburgh  aforesaid,  in  the  district 
aforesaid,  on  the  sixth  day  of  August,  A.D.  1878,  knowingly, 
wrongfully,  and  unlawfully  devised  a  certain   scheme  and 
artifice  to  defraud,  to  be  then  and  there  effected  by  opening, 
and  intending  to  open,  correspondence  and  communication 
with  divers  other  persons  to  the  jurors  aforesaid  unknown,  by 
means  of  the  poftt-office  establishfaent  of  the  United  States, 
to-wit,  the  said  Anselm  P.  Brand  did  then  and  there  know-' 
ingly,  wrongfully,  and  unlawfully  devise  a  certain  scheme, 
and  artifice  to  defraud  divers  persons,  to  the  jurors  aforesaid  - 
tmknown^  of  divers  sums  of  money,  to  the  jurors  aforesaid 
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tmknown,  "which  said  scheme  and  artifice  was  by  the  said 
Anselm  P.  Brand  intended  to  be  effected  by  sending,  by 
means  of  the  post-office  establishment  of  the  United  States, 
to  the  editors  and  publishers  of  the  Malone  Palladium,  a 
weekly  paper  published  in  Malone,  Franklin  county,  New 
York,  and  within  the  northern  district  of  New  York,  and 
within  the  jurisdiction  of  this  court,  to- wit,  one  Frederick  J. 
Seaver  and  one  Oscar  P.  Ames,  who  were,  at  the  time 
last  aforesaid,  the  editors  and  publishers  of  the  said  Malone 
PaUadium,  the  following  special  notice  and  letter,  to- wit : 

" '  Spbcul  Notice. — Wanted:  A  few  good  young  men  (those 
from  the  country  preferred)  to  go  on  the  road  an  traveling 
salesmen,  to  sell  a  specialty  to  the  grocery  trade.  If  we  can 
get  the  right  ones,  will  pay  them  good  wages.  Examine  sam- 
ples of  our  specialty.  We  want  plain,  temperate,  ambitious 
young  men,  who  will  not  abuse  our  confidence,  and  who  are 
not  afraid  to  carry  a  44-pound  sample  case  and  make  60-day 
trips,  when  circumstances  require  it,  without  grumbling.  We 
want  yon  to  travel  by  public  conveyance.  Enclose  35  cents 
with  your  application,  and  we  will  forward  yon  a  sample, 
express  paid,  and  we  will  say  here  that  we  will  pay  no  atten- 
tion to  applicants  who  do  not  feel  interest  enough  to  examine 
sample  first,  and  be  your  own  judge  as  to  your  fitness  for  the 
work;  others  need  not  apply.  Address  A.  B.  Fritz  &  Co., 
care  Cumberland  House,  Plattsburgh,  New  York.  August 
6,  1878.' 

.'"Plattsbuboh,  August  6,  1878. 

<"Deab  Sib  :  Enclosed  please  find  two  dollars,  as  part  pay- 
ment for  publishing  the  within  notice  for  two  months.  We 
shall  be  in  your  place  September  1st  or  2d,  and  will  call  and 
see  you  and  settle  same.  Please  send  us  a  paper,  with 
above  notice,  to  this  place,  care  of  Cumberland  House,  and 
oblige  A.  B.  Fbitz  &  Co.' 

"And  he,  the  said  Anselm  P.  Brand,  did  then  and  there 
knowingly,  wrongfully,  and  unlawfully  send  said  special  notice, 
by  means  of  the  post-o£Qce  establishment  of  the  United  States, 
to  the  said  Frederick  J.  Seaver  and  Oscar  P.  Ames,  editors 
and  publishers  as  aforesaid,  by  depositing  in  the  post-of&ce 
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of  the  United  States,  at  Flattsbnrgh  aforesaid,  said  special 
notice  and  letter,  he,  the  said  Anselm  P.  Brand,  then  and  there 
intending  to  cause  said  special  notice  to  be  published  in  said 
Malone  Palladium,  -and  oircolated  tbrongh  the  mails  of  the 
United  States  bj  means  of  the  post-office  establishment  of  the 
United  States,  which  said  special  notice  was  then  and  there 
a  scheme  and  artifice  to  defrand  divers  and  sundry  persona, 
to  the  jurors  aforesaid  unknown;  and  which  said  special  noticA 
was,  at  Malone  aforesaid,  bj  the  said  Anselm  P.  Brand,  there* 
after,  to-wit,  on  the  fifteenth  day  of  August,  A.  D.  1878,  know- 
ingly, wrongfully,  and  unlawfully  caused  to  be  deposited  in  the 
post-office  of  the  United  States,  to-wit,  in  the  post-office  at 
Malone  aforesaid,  he,  the  said  Anselm  P.  Brand,  then  and 
there  intending  thereby  to  open  communication,  by  means  of 
the  post-office  establishment  of  the  United  States,  with  divers 
persons  to  the  jurors  aforesaid  unknown,  he,  the  said  Anselm  P. 
Brand,  then  and  there,  by  such  means,  knowingly,  wrongfully, 
and  unlawfully  contriving  and  intending  to  defraud  said  per* 
sons,  contrary,"  etc. 

The  second  count  alleges  that  Brand,  "on  the  fifteenth  day 
of  August,  A.  D.  1878,  at  Malone,  in  the  county  of  Franklin, 
and  state  of  New  Tork,  and  northern  district  of  New  Tork, 
and  within  the  jurisdiction  of  this  court,  knowingly,  wrong* 
fully,  and  unlawfully  did  cause  to  be  deposited  in  the  post- 
office  of  the  United  States,  to-wit,  in  the  post-office  at 
Malone,  aforesaid,  a  certain  'special  notice'  in  the  words 
and  figures  following,  to-wit,  [as  in  the  first  count,]  which 
said  special  notice  was  then  and  there,  by  the  said  Anselm 
P.  Brand,  caused  to  be  signed  at  the  end  thereof  as  fol* 
lows,  'A.  B.  Fritz  &  Co., 'and  which  said  special  notice  was 
then  and  there,  by  the  said  Anselm  P.  Brand,  caused  to  be 
addressed  to  divers  persons,  to  the  jurors  aforesaid  unknown, 
intending  thereby  to  open  communication  with  said  persons, 
and  intending  thereby  to  incite  said  persons  to  open  com- 
munication with  him,  the  said  Anselm  P.  Brand,  he,  the  said 
Anselm  P.  Brand,  then  and  there,  by  such  means,  knowingly, 
wrongfully,  and  unlawfully  contriving  and  intending  to 
defraud  said  persons,  contrary,"  etc. 
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This  case  is  befbre  the  court  on  a  writ  of  error,  allowed 
under  the  provisions  of  the  act  of  March  3, 1879,  (20  U.  8.  St. 
at  Large,  364.) 

The  record  states  that,  on  a  trial  on  a  plea  of  not  gnilty  of 
the  offences  charged  in  the  indictment,  the  defendant  was 
found  guilty  of  the  offences  charged  in  said  indictment,  and 
was  sentenced  for  said  offences  to  be  imprisoned  in  th* 
Albany  county  penitentiary  for  the  term  of  one  year,  and  to 
pay  a  fine  of  $250,  The  return  to  the  writ,  in  addition  to 
the  record  of  judgment  and  the  minutes  of  the  trial,  contains 
a  bill  of  exceptions  taken  by  the  defendant.  There  is  no 
assignment  of  errors,  nor  any  statement  of  any  exceptions 
except  such  exceptions  as  are  found  in  the  bill  of  exceptions. 
There  is  noi  statement  of  any  objection  having  been  taken  in 
the  court  below  to  the  indictment,  by  demurrer  or  otherwise, 
either  as  to  form  or  substance,  or  of  any  motion  to  quash  it, 
or  of  any  motion  there  in  arrest  of  judgment.  There  is  not, 
in  the  bill  of  exceptions,  any  statement  of  any  question  hav- 
ing been  raised  as  to  the  indictment.  Nevertheless,  the 
defendant  on  this  writ  of  error  raises  the  question  as  to  the 
sufficiency  of  the  indictment.  He  contends  that  the  indict- 
ment charges  no  criminal  act;  that  it  is  not  enough  to  allege 
an  intent  to  defraud;  that  no  facts  are  stated,  which,  if 
proved,  will  support  the  conclusion  averred,  that  the  deposit 
of  the  notice  in  the  post-office  was  in  pursuance  of  a  scheme 
to  defraud;  that  the  notice  and  the  letter  are  harmless  and 
innocent  if  issued  in  good  faith ;  that  it  is  not  averred  that 
the  notice  was  not  signed  by  A.  B.  Fritz  &  Co.,  or  that  A.  B. 
Fritz  &  Co.  were  not  ready  or  did  not  intend  to  forward  the 
samples  as  provided  in  the  notic^,  or  that  the  specialty  to  be 
sold  to  the  grocery  trade  did  not  exist,  or  had  no  value,  or 
that  the  persons  who  may  have  sent  their  money  to  the 
address  indicated  did  not  receive  the  samples  promised,  or 
were  in  any  way  defrauded,  and  that  avei-ments  should  be 
found  in  the  indictment  from  which  the  court  can  see  how 
the  fraud  was  to  be  accomplished. 

The  act  of  March  8,  1879,  provides  that  the  circuit  court 
shall  have  jurisdiction  of  writs  of  error  "in  certain  specified 
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ciimiiial  oases  tried  before  the  distriot  court ;"  thftt  "in  saoh 
case  a  respondent,  feeling  himself  aggrieved  by  a  decision  of 
a  district  court,  may  except  to  the  opinion  of  the  court,  and 
tender  his  bill  of  exceptions,  which  shall  be  settled  and 
allowed  according  to  the  tmth,  and  signed  by  the  judge,  and 
it  shall  be  a  part  of  the  record  of  the  case;"  that  the  respond- 
ent "n^ay  petition  for  a  writ  of  error  from  the  judgment  of 
the  district  court,  *  *  •  which  petition  shall  be  pre- 
sented to  the  circuit  judge,  *  •  •  who,  on  consideration 
of  the  importance  and  dilQ«ulty  of  the  questions  prescribed 
in  the  record,  may  allow  such  writ  of  error." 

The  purport  of  these  provisions  is  that  it  is  only  the  decis- 
ions of  the  district  court  which  are  excepted  to  in  that  court 
that  can  be  reviewed  under  the  writ  of  error.  The  questions 
to  be  considered  on  allowing  the  writ  are  only  the  questions 
decided  by  the  court  below,  and  which  appear  by  the  record 
to  have  been  decided,  and  where,  also,  the  decisions  were 
excepted  to  below.  In  this  case,  the  petition  for  the  writ, 
which  is  part  of  the  case,  sets  forth  that,  on  the  trial,  "  your 
petitioner,  by  his  counsel,  excepted  to  many  of  the  rulings  of 
said  court;  that  said  -rulings  relate  to  the  construction  of  said 
section  of  the  Sevised  Statutes,  and  to  the  evidence  requisite 
for  a  conviction  und^r  said  section ;  that  a  bill  of  exceptions 
has  been  made  on  behalf  of  your  petitioner,  and  has  been 
settled  and  allowed,"  "  and  become  pari  of  the  record  of  the 
case;"  and  "that  your  petitioner  is  advised  by  his  counsel 
and  believes  that  the  questions  arising  on  said  exceptions  and 
presented  in  the  record  are  important,  and  that  there  is  good 
ground  for  the  belief  that  the  rulings  of  said  district  court,  or 
some  of  them,  were  erroneous,  and  will  be  so  adjudged  by  the 
oircnit  court."  On  a  writ  of  error  allowed  on  such  a  petition, 
and  solely  on  the  questions  raised  by  the  bill  of  exceptions, 
it  is  not  competent,  under  this  statute,  to  review  any  other 
questions.  « 

'  The  bill  of  exceptions  states  that  at  the  close  of  the  eivir 
dence  the  defendant,  by  his  counsel,  requested  the  court  to 
instruct  the  jury  that  there  was  no  evidence  in  the  case  upon 
which  the  defendant  could  legally  be  convicted  under  the 
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indictmeni.  The  court  refused  to  bo  instruct  the  jury,  and 
the  defendant  excepted  to  such  refusal.  This  request  cannot 
be  regarded  as  raising  any  point  as  to  the  sufficiency  of  the 
indictment.  It  only  raises  the  point  as  to  the  sufficienoy  of 
the  evidence  to  warrant  a  couTiction  on  the  indictment  aa  it 
stood,  assuming  it  to  be  good. 

The  defendant  seeks  to  raise  the  point  as  to  the  prppriety 
of  such  refusal.  But  this  court  cannot  pass  on  that  question, 
for  the  reason  that  the  bill  of  exceptions  cannot  be  regarded 
as  setting  forth  all  the  evidence.  It  'does  not  state  that  it 
sets  forth  all  the  evidence,  nor  does  it  state  anything  from 
which  it  can  be  inferred  that  it  sets  forth  all  the  evidence. 
On  the  contrary,  it  appears  clearly,  from  its  face,  that  it  does 
not  set  forth  all  the  evidence. 

The  defendant  requested  the  court  to  instruct  tne  jury  (1) 
"that  there  is  no  evidence  in  the  case  from  which  the  jury 
can  find  that  defendant  placed  the  special  notice  and  letter  in 
question  in  any  post-office  of  the  United  States,  or  caused  it 
to  be  so  placed."  This  request  was  refused,  and  the  refusal 
was  excepted  to.  For  the  reason  before  stated,  this  request 
cannot  be  passed  on  by  this  court.  The  bill  of  exceptions 
states  that  "no  direct  evidence  was  given  that  the  defendant 
placed  the  paper  in  question  in  any  ppst-office,  or  that  he 
received  the  same  from  any  post-office,  except  as  herein  above 
stated."  Indirect  evidence  may  have  been  given  to  the  above 
effect,  and  was  competent  to  be  considered,  and  may  have 
been  sufficient,  in  connection  with  the  direct  evidence  referred 
to,  to  warrant  the  finding  mentioned.  The  implication  from 
the  statement  is  that  it  was  given,  and  is  not  set  forth.  At  all 
events,  it  does  not  appear  that  the  bill  of  exceptions  sets 
forth  all  the  evidence  on  the  point,  and  the  court  below,  in 
xuling  on  the  request,  was  passing  on  all  the  evidence. 

The  defendant  requestd  the  court  to  instruct  the  jury  (2) 
"that  the  mailing  of  the  Malone  Palladium  at  Maloue,  by  the 
publishers  of  that  paper,  did  not  constitute  an  offence  under 
the  laws  of  the  United  States  for  which  defendant  can  be  held 
liable  on  the  evidence  in  this  case."  This  request  was  re- 
fused, and  the  rafusaLwas  excepted  to.    This  request  was 
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intended  to  raise  the  point  as  to  the  sufficiency  of  the  evidence 
to  show  that  the  defendant  deposited,  or  caused  to  be  depos- 
ited, in  the  post-office  at  Malone  the  newspapers  containing 
the  published  notice.  Tt  does  not  appear  that  all  the  evi- 
dence is  set  forth,  and  tbe  remarks  before  made  apply  to  this 
branch  of  the  oaso. 

The  defendant  requested  the  court  to  instruct  the  jury  (3) 
"that  there  is  no  evidence  upon  which  the  jury  can  find  that 
thfl  defendant  received  any  letter  or  letters  from  any  post- 
office  of  the  United  States,  in  violation  of  the  laws  of  the 
dnited  States,  for  which  he  is  liable  on  this  trial;"  and  (4) 
"that  under  the  indictment  in  this  case  defendant  cannot  be 
convicted  of  receiving  any  letter  from  any  post-office,  in  vio- 
lation of  the  laws  of  the  United  States."  • 

These  requests  were  each  of  them  refused  and  each  request 
was  excepted  to.  The  bill  of  exceptions  then  states:  "The 
court  thereupon  charged  the  jury,  among  other  things,  as 
follows :  He  read  to  them  section  5480  of  the  Bevised  Stat- 
utes, and  instructed  the  jury  that  the  fact  that  some  person 
had  devised  a  scheme  to  defraud,  to  be  ^eoted  through  the 
agency  of  the  post-office,  had  been  established  to  such  extent 
that  they  were  authorized*  to  find  the  case,  as  to  that  ele- 
ment, made  out;  that  the  important  question  was  whether 
this  defendant  devised  it  and  mailed  the  letter  containing  the 
advertisement  to  the  publishers  of  the  Malone  Palladium, 
and  received  the  answers  to  the  advertisement,  and  unless 
they  found  against  the  defendant  upon  this  question  he  could 
not  be  convicted;  that,  if  he  was  the  person  who  had  done 
this,  he  was  within  the  provisions  of  the  statute ;  that  it  was 
not  necessary  thai  the  letter  should  be  personally  mailed  or 
personally  received  from  the  post-office  by  the  defendant,  in 
order  to  warrant  a  conviction ;  if  he  caused  or  procured  the 
letter  to  be  mailed,  that  was  sufficient;  that  the  defendant 
started  with  the  presumption  of  innocence  and  was  entitled 
to  the  benefit  of  any  reasonable  doubt ;  that  he  could  not  be 
convicted  nnless  the  evidence  was  such  as  was  not  only  con- 
aistent  with  guilt, but  inconsistent  with  innocence;  that  as  to 
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the  gdestion,  Who  oansed  the  letter  which  endosad  the  ad* 
Tertisement  to  the  Malone  Palladium  to  be  mailed?  the  fact 
that  the  letter  wap  in  defendant's  handwriting,  of  itself,  un- 
explained, was  sufficient  to  authorize  the  conclusion  that  it 
was  mailed  by  him;  that  it  was  proved  that  the  defendant 
was  at  the  Cumberland  House  every  day,  or  nearly  every 
day,  except  Sundays,  from  August  15th  to  August  26th,  and 
it  was  also  proved  that  letters  addressed  to  A.  B.  Fritz  St  Co. 
disappeared  mysteriously  from  the  box  to  which  he  had  ac- 
cess. 

"The  court  also  charged  that  the  jury  might  consider  on  this 
question  the  false  statement  which  the  defendant  had  made 
with  respect  to  the  handwriting  of  the  paper,  that,  if  the  tes- 
timony of  Mrs.  Sibley  was  true,  then  it  was  plain  that  he  had 
the  answers  to  this  advertisement  in  his  possession,  and,  if 
he  received  the  answers,  this  fact  was  important  as  tending 
to  show  who  mailed  the  advertisement  and  letter  to  the 
Malone  Palladium ,-  but  that  the  jury,  even  if  they  disregarded 
the  evidence  of  Mrs.  Sibley  as  unworthy  of  credit,  might  find, 
from  the  other  circumstances  in  the  case,  that  a  sufficient 
case  had  been  made  out  to  authorize  the  conviction  of  the 
defendant.  The  defendant,  by  his  counsel,  thereupon  duly 
excepted  to  the  charge  of  the  court  that  it  was  not  necessary 
that  the  letter  should  be  personally  mailed  by  the  defendant, 
or  that  letters  should  be  personaUy  received  by  him  from  the 
post-office,  in  order  to  warrant  his  conviction.  Defendant,  by 
his  counsel,  also  excepted  to  the  charge  of  the  judge  that  the 
fact  that  the  letter  to  the  Malone  Palladium  was  in  the  hand- 
writing of  the  defendant,  of  itself,  unexplained,  was  sufficient 
to  authorize  the  conclusion  that  it  was  mailed  by  the  defend- 
ant ;  and  thereupon  the  court  modified  that  portion  of  its 
charge  by  saying'  that  it  was  evidence  from  which  the  jury 
might  infer  that  such  letter  was  mailed  by  the  defendant;  to 
which  modification  the  defendant,  by  his  counsel,  also  duly 
excepted.  Defendant,  by  his  counsel,  also  excepted  to  that 
part  of  the  charge  of  the  court  by  which  the  jury  were  in- 
structed that,  even  if  they  disregarded  the  evidence  of  Mra. 
Sibley  as  unworthy  of  credit,  they  might  find,  from  the  other 
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eirotunstances  in  the  case,  tbat  a  sufficient  case  had  hdetx- 
made  oat  to  aatborize  the  defendant's  convietiOn." 

It  is  insisted  by  the  defendant  that  it  was  error  to  refase- 
to  charge  in  accordance  with  request  8,  because  the  in* 
dictment  does  not  charge  the  defendant  with  the  offenc«  of 
receiving  a  letter  from  a  post-office,  and  because  there  was 
no  evidence  that  he  took  or  received  a  letter  from  a  post-office, 
but  evidence  only  at  most  which  tended  to  show  that  he  took 
from  the  delivery  box  of  the  Cumberland  House  letters  an« 
swering  the  advertisement,  which  had  come  through  the 
post-office  and  been  put  into  such  delivery  box.  It  is  also 
insisted  by  the  defendant  that  it  was  error  to  refuse  to  charge 
in  accordance  with  request  4,  because,  by  such  refusal,  in 
.  connection  with  what  was  said  in  the  charge  in  regard  to 
receiving  the  answers  to  the  advertisement,  the  jury  were 
permitted  to  convict  the  defendant  of  an  offence  with  which 
he  was  not  charged  in  the  indictment.  In  regard  to  request 
3,  the  remark  before  made  applies,  that  the  whole  evidence 
is  not  set  forth  in  the  bill  of  exceptions.  Moreover,  if  the 
proposition  in  request  8  was  true,  it  was  not  error  not  to 
charge  it.  It  was  irrelevant.  The  converse  of  the  proposi- 
tion was  not  asserted  by  the  court.  The  jury  were  not 
charged  that  the  defendant  was  on  trial  for  receiving  a  letter 
from  a  post-office.  There  is  nothing  in  the  charge  as  set  forth 
to  that  eifect.  The  jury  were  instructed  that  the  question  was 
whether  the  defendant  devised  the  scheme  to  defraud,  and 
mailed  the  letter  to  the  Malone  PaUadiran,  and  received  the 
answers  to  the  advertisement;  and  that  unless  they  found 
against  the  defendant  on  this  question  he  could  not  be  convicted. 
Evidence  had  been  given  to  show  that  the  defendant  received 
the  answers  to  the  advertisement — ^not  that  he  received  them 
from  the  post-office,  but  that  he  had  them  in  his  possession,  and 
bad  taken  them  from  the  box  in  the 'Cumberland  House.  No 
other  evidence  appears  tending  to  show  that  he  received  them 
from  a  post-office.  The  part  of  the  charge  referred  to  was 
was  not  excepted  to  by  the  defendant.  It  was  too  favorable 
to  the  defendant,  if  anything.  The  government  might  well 
have  complained  of  it  as  requiring  more,  under  the  in> 
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diotment,  to  oonviot  than  proof  of  mailing.  Bui,  in  connec- 
tion with  what  was  bo  charged  in  regard  to  receiving  the 
answers  to  the  advertisement,  what  was  subsequently  charged 
and  not  excepted  to  by  the  defendant  must  betaken  into  view, — 
namely,  that  if  Mrs.  Sibley  testified  truly  the  defendant  had 
in  his  possession  answers  to  the  advertisement, — and  that  the 
fact  of  his  receiving  the  answers  (not  taking  them  or  receiv- 
ing them  from  the  post-office,  but  having  them,  from  what- 
«ver  source  he  received  them)  was  an  important  fact,  as  tend- 
ing to  show  who  mailed  the  letter  and  the  advertisement  to 
the  Malone  Palladium, 

This  shows  that  what  was  previously  said  in  the  charge,  as 
to  receiving  the  answers  to  the  advertisement,  was,  in  view 
of  the  whole  charge,  said,  and  must  have  been  understood  by 
the  defendant  and  by  the  jury  as  said,  in  the  same  sense; 
as  what  was  afterwards  said  in  regard  to  receiving  the  answers 
was  clearly  said — namely,  as  bearing  solely  on  the  question  on 
trial — as  to  who  mailed  the  letter  and  the  advertisement  to 
the  newspaper.  This  is  the  true  view,  and  under  it  the 
refusal  to  charge  request  3  was  no  error.  The  same  re- 
marks apply  to  and  dispose  of  the  refusal  to  charge  request 
4.  The  exception  to  the  charge  as  to  personally  mailing 
«r  personally  receiving  letters  from  the  post-office  does  not 
appear  to  be  insisted  ouj  and  is  not  tenable. 

The  court  at  first  charged  that  the  fact  that  the  letter 
'which  enclosed  the  advertisement  to  the  newspaper  was  in 
the  handwriting  of  the  defendant,  of  itself,  unexplained,  was 
flufficient  to  authorize  the  conclusion  that  it  was  mailed  by 
him.  On  an  exception  being  made  by  the  defendant  to  such 
<sharge,  the  court  modified  it  by  saying  "that  it  was  evidence 
from  which  the  jury  might  infer  that  such  letters  were  mailed 
by  the  defendant."  The  meaning  of  this  is  that  the  charge 
as  first  given  was,  on  th^  exception,  modified  so  as  to  be  as 
secondly  stated,  and  as  modified  superseded  and  displaced 
the  charge  as  first  given,  and  that  the  first  exception  disap- 
peared, and  the  only  exception  is  to  the  charge  as  it  stands 
when  so  modified.  Such  modified  charge  must  be  taken  in 
'Connection  with  the  whole  charge. 
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The  ]vaj  bad  been  instrncted  that  the  faot  had  been  estab< 
lished  that  some  person  had  devised  a  scheme  to  defraud,  to 
be  effected  through  the  agency  of  the  post-office.  This  was 
not  excepted  to.  The  defendant  had,  as  stated  in  the  charge, 
made  a  false  statement  in  respect  to  the  handwriting  of  the 
letter  and  the  advertisement.  It  appears  that  he  had,  on  two 
occasions  before  he  was  indicted,  denied  that  he  wrote  those 
papers.  On  the  trial  he  testified  himself  tiiat  he  did  write 
them,  and  that  he  wrote  them  at  the  request  of  a  person  who 
had  since  died,  by  copying  them  from  a  paper  which  such 
person  had  handed  to  him,  and  that  he  did  not  deposit  them, 
or  cause  them  to  be  deposited,  in  any  post-office,  and  had  no 
knowledge  as  to  what  became  of  them  after  he  handed  them 
to  such  person,  and  that  he  had  never  had  any  of  the  answers 
to  the  advertisements.  Other  evidence  was  given  on  both 
sides  in  reference  to  the  matters  so  testified  to  by  the  defend- 
ant. This  throws  light  on  the  meaning  of  the  word  "unex- 
plained" used  in  the  charge,  in  connection  with  the  portion 
80  excepted  to.  The  juxy,  to  find  the  verdict  they  did,  must 
have  believed  that  the  defendant's  attempted  explanation  was 
untrue,  and  amounted  to  no  explanation.  If  it  was,  the  ease 
under  such  circumstances,  unexplained,  stood  in  a  worse  posi- 
tion for  the  defendant  than  if  he  had  not  attempted  an 
explanation.  In  addition,  there  was  the  false  statement  by 
the  defendant  as  to  the  handwriting  of  the  letter.  Upon  all 
this,  and  on  all  the  charge,  what  the  court  said  in  the  point 
in  question,  when  modified,  amounted  to  no  more  than  this : 
that  the  fact  that  the  letter  was  in  the  handwriting  of  the 
defendant  was,  in  view  of  his  previous  denial  and  of  his  false 
explanation  at  the  trial,  evidence  to  be  considered  on  the 
question  of  whether  he  mailed  the  letter,  and  evidence  from 
which,  in  connection  with  other  evidence  ia  the  case,  the 
jury  might  infer  that  he  mailed  it. 

The  bill  of  exceptions  expressly  states  that  the  court  mod- 
ified the  charge,  and  that  the  charge,  as  secondly  given,  is  a 
modification ;  hence  the  modified  charge  cannot  be  held  to  be 
the  same  as  the  original  charge,  and  to  mean  the  same  thing. 
The  modified  charge  does  not  say  that  the  mere  faot  that  the 
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letter  'was  in  the  handwriting  of  the  defendant  was  of  itself, 
■without  any  other  circumstance  and  without  any  reference  to 
any  of  the  other  evidence  in  the  case,  sufficient  to  warrant 
the  inference  or  conclusion  that  the  defendant  mailed  the 
letter.  The  exception  to  the  modified  charge  must  be  bcld 
not  to  have  been  well  taken.  United  States  v.  Noellce,  1  Fed. 
Ebp.  426,  442. 

The  exception  to  the  charge  that,  even  without  the  evidence 
of  Mrs.  Sibley,  the  jury  might  find,  from  the  other  circum- 
stances in  the  case,  that  a  sufficient  case  had  been  made  out 
to  authorize  the  defendant's  conviction,  must  be  overruled. 
The  bill  of  exceptions  does  not  set  forth  all  the  evideuce,  so 
that  this  court  can  see  what  all  the  other  tircumstances  in 
the  case  were. 

The  judgment  of  the  district  court  must  be  affirmed. 


In  re  Burchell,  Bankrupt. 
(Dittriet  Court,  8.  D.  Kew  York.    October  8,  1880.) 

1.  Co:»TBACT — Consideration — Extension — Debt. — A  written  prom- 

ise to  pay  the  debt  of  anotber,  in  consideration  of  an  eztenston  of 
time,  will  constitute  a  valid  contract. 

2.  Bame— Abbionor.— In  such  case  the  assignor  of  the  debt  ia  not  a  neces- 

sary party  to  such  contract. 

8.  Composition — Disokabob. — The  acceptance  of  a  composition  from  ths 
principal  debtor  does  not  discharge  any  party  collaterally  liable  for 
the  same  debt. 

4.  Bankiiuptcy—Provable  Claim. — Burchell  owed  Bigler  &  Co.  $5,257.79 
for  the  constmction  of  an  ice-house.  Bigler  ft  Co.  owed  Torek  & 
Bttrhaug  about  $1,600  for  work  and  materials  tnmUhed  in  the  con- 
tion  of  the  same.  Bigler  &  Co.  assigned  their  claim  to  a  creditor 
named  Ward,  and  subsequently  became  bankrupts.  June  9, 1^7^, 
Bigler  &  Co.  entered  into  a  composition  of  30  per  cent,  with  thoir 
creditors.  Juno  12, 1878,  Ward,  Tnrek  &  Burluuis,  and  Burchell  en- 
tered into  an  agreement  under  which  Burchell  promised  to  pay  Tuick 
&  Burhaus  $1,200,  and  give  hia  notes  to  Ward  for  $3,457,  payable  in 
one  and  two  months  each.  Burchell  thereafter  became  bankrupt, 
without  having  paid  Tnrck  &  Burhaus  or  the  notes  held  by  Ward. 
Ward  therenpon  proved  against  the  estate  of  Burchell  for  the  wholf 
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debt,  I  «.,  $5,267.79,  ftud  in  Vbx<i\  1878,  Xdrck  ft  Burbaos  received 
|M0  from  Bigler  &  Ck>.  in  lieu  of  the  sum  due  them  under  the  compo- 
sition, and  gave  %  receipt  "  in  full  of  all  claims  that  ve  have  against 
him  (Bigler)  or  them  (Bigler  &  Co.)  on  account  of  the  building,  ice 
house,"  etc.  Bad,  that  Tuck  ft  Buibaus  still  bad  a  ptoTable  claim 
against  the  estate  of  Burchell  fpr  $1,200. 

W.  H.  Regensberger,  for  creditor. 

S,  Untermeyer,  for  assignee. 

Ghoatb,  D.  3.  This  is  an  appeal  from  the  decision  of  a 
register  expunging  a  proof  of  debt. 

The  claimants,  Turck  &  Burhaus,  claim  that  the  banlurapt 
is  indebted  to  them  in  the  sum  of  $1,200,  nnder  the  following 
cironmstances :  The  firm  of  Bigler  &  Go.  contracted  to  build 
an  ice-bouse  for  the  bankrupt  in  Greene  county.  New  York. 
These  claimants,  being  partners,  famished  materials  and  did 
work  upon  the  ice-house.  Bigler  &  Go.  thns  became  indebted 
tc  these  creditors  for  the  contract  price  of  $3,000,  of  which 
there  remained  still  due  about  $1,550  or  $1,600.  Bigler  & 
Go.  failed,  and  were  in  bankruptcy.  They  proposed  a  com- 
position  with  their  creditors,  which  was  accepted  and  con- 
firmed June  9,  1878,  of  80  per  cent.,  payable  in  six  equal 
semi-annual  instalments,  for  which  they  were  to  give  notes. 
For  this  balance  of  about  $1,600  claimants  held  their  due- 
bill  or  promissory  note. 

Prior  to  their  bankruptcy,  Bigler  &  Go.  had  assigned  to  one 
Ward  their  claim  against  the  bankrupt,  which  amounted  to 
$5,257.79.  Ward  was  their  creditor,  and  this  assignment 
was  to  secure  him.  Ward  threatened  the  bankrupt  with  a 
suit  to  recover  this  debt.  The  bankrupt  sent  for  Ward  and 
these  claimants,  whose  claim  against  Bigler  &  Go.  he  was 
aware  of,  and  the  bankrupt,  Ward,  and  these  claimants  entered 
into  an  agreement  in  writing  for  the  settlement  of  the  debt. 
The  paper  was  executed  by  the  three  parties  on  the  twelfth  of 
June,  1878.    It  was  in  the  following  form; 
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*0n  eettlement  this  day  <rf  Bigler  olaim,  total 
amount       .-....-    $5,257  79 
Paid  as  follows — 

Kept  back  for  Torok  &  Borbaos  the 

sum  of $1,200  00 

For  Xobias  New  the  som  of         •        •      600  79 

1,800  79 


Gave  Ward  this  sum, $3,457  00 

In  two  notes  for  one  and  two  months — half  each. 

June  12,  1878.  This  settlement  made  in  presence  of  Mr. 
Burhaus,  Mr.  Ward,  and  myself,  at  my  office. 

"John  J.  BobohelIi, 
"L.  C.  Ward, 

*TURCK  &  BoBHAtJS." 

Tobias  New  was  another  party  to  whom  Bigler  &  Co.  were 
indebted  for  work  on  the  ice-house. 

This  contract,  I  think,  is  to  be  construed  as  containing  a 
promise,  on  the  part  of  the  bankrupt,  to  pay  these  claimants 
$1,200  on  account  of  Bigler's  debt  to  them.  It  is  objected  to 
by  the  assignee  on  the  grounds  that  the  promise  was  with- 
out consideration,  and  that  it  was  a  promise  to  pay  the  debt 
of  another.  The  time  given  to  the  bankrupt  for  the  balance 
of  $3,457,  for  which  Ward  took  his  notes,  was  an  ample  con- 
sideration for  this  promise  to  pay  the  claimants;  and  if  the 
promise  were  a  promise  to  pay  the  debt  of  another,  it  was 
valid,  being  in  writing  and  made  upon  a  new  consideration. 
It  is  also  urged  that  the  agreement  was  void  because  Bigler 
&  Go.  were  not  parties  to  it.  I  think,  however,  there  is 
nothing  in  this  objection.  Ward,  as  assignee  of  this  debt, 
which  was  overdue,  had  power,  as  it  seems  to  me,  to  make 
this  arrangement  for  its  payment.  He  could  authorize  a 
part  of  the  money  which  he  was  entitled  to  exact  of  Burchell 
to  go  to  Turck  &  Burhaus,  if  he  saw  fit.  It  may  be  that  if 
he  did  so  Bigler  &  Co.  could  make  him  account  for  it  as 
received  by  himself,  but  this  could  not  make  the  promise  to 
pay  his  appointee  instead  of  himself  illegal.  It  is  also 
claimed  that  the  promise  to  pay  Turck  &  Borhaua  was 
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conditional  on  the  notes  being  paid,  and  that,  as  tbe  notes 
were  not  paid,  and  Burchell  went  into  bankruptcy,  the  prom- 
ise became  nnll  and  void.  The  written  agreement  itself 
contains  no  condition  whatever.  The  giving  of  notes  for  the 
balance,  and  the  expression  "Paid  as  follows,"  show  clearly, 
I  think,  that  the  promise  to  pay  was  nnconditional;  nor  does 
the  parol  evidence  show  any  saoh  condition,  if  parol  evidence 
conid  be  received  for  the  purpose. 

There  being,  then,  a  valid  obligation  on  the  part  of  the  bank- 
rupt to  pay  the  claimants  $1,200  on  account  of  Bigler  St 
Go.'s  original  debt,  it  continues  in  force,  unless  discharged  by 
what  has  since  taken  place.  That  it  has  been  so  discharged, 
is  the  claim  of  the  assignee  and  the  ruling  of  the  register. 
Ward  has  proved  under  his  assignment  from  Bigler  &  Co., 
for  the  whole  debt  due  to  Bigler  &  Co.,  $5,267.79,  not- 
withstanding this  agreement  with  the  bankrupt  by  which 
$1,200  of  it  was  to  be  paid  to  the  claimants.  He  seems 
to  have  proceeded,  in  doing  so,  on  the  theory  that,  as  the 
notes  were  not  paid,  the  promise  to  pay  the  claimants  be- 
came void.  In  this,  I  think,  he  was  mistaken.  Bince  mak- 
ing that  agreement  he  has  made  a  settlement  with  Bigler 
&  Co.  and  assigned,  at  their  request,  his  claim  against  the 
bankrupt  to  another.  If  it  were  proved,  as  contended  by  the 
assignee,  that  these  claimants  and  Ward  had  agreed  that  he 
should  prove  for  the  whole  debt  and  pay  them  tbe  dividend 
upon  their  share  of  it,  they  would  be  estopped  to  prove  sepa- 
rately for  their  share.  But  the  testimony  does  not  sustain 
this  point;  on  the  contrary,  both  Burhaus  and  Ward  deny 
that  there  has  been  any  subsequent  agreement  between  them 
of  this  character. 

The  fact  that  Ward  has  proved  for  too  much  cannot  afiPeoi 
the  right  of  the  claimants.  Then,  as  to  the  acts  of  the  claim- 
ants themselves,  it  appears  that,  notwithstanding  their  agree- 
ment with  tbe  bankrupt  and  Ward,  they  retained  Bigler  Se 
Co.'s  due-bill  for  the  whole  debt,  $1,600,  and  did  not  take 
tbe  composition  notes.  And  in  March,  1880,  they  made  a 
settlement  with  Bigler  &  Co.,  receiving  $400,  and  giving  up 
the  due-bill,  and  giving  a  .receipt  "in  full  of  all  claims  thaV 
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tre  have  agaioBt  him  (Bigler)  or  them  (Bigler  &  Go.)  on  ac- 
eonnt  of  tbe  building,  ice-house,"  etc.  It  ia  on  account  of 
this  transaction  that  the  register  has  ruled  against  the  claim- 
ants. He  says  in  his  opinion:  "This  seems  to  me  to  control 
the  whole  matter.  Whatever  Turck  &  Borhaus  may  have 
claimed  against  Burchell  came  through  the  indebtedness  of 
Bigler  to  them.  This  indebtedness  having  been  acquitted  by 
Bigler,  nothing  remains  as  a  foundation  for  a  claim  against 
Burchell.  This  proof  of  debt,  then,  is  founded  on  mistake  and 
should  be  expunged."  I  am  unable  to  concur  in  this  conclu- 
Bion.  Prior  to  the  twelfth  of  June,  1878,  by  virtue  of  the 
composition  proceedings,  Bigler  was  chargeable  with  30  per 
cent,  on  the  whole  $1,600.  Turck  &  Burhaus  were  bound 
by  the  composition. 

By  the  agreement  of  June  12th  they  acquired  a  valid  claim 
upon  the  bankrupt  for  $1,200.  Whether  this  agreement  is  to 
be  considered  as  merely  a  collateral  obligation  to  that  of  Big- 
ler&  Go.,  or  whether  it  operated  to  discharge  absolutely  $1,200 
of  Bigler's  original  debt,  is  immaterial.  The  claimants  were 
entitled  to  avail  themselves  of  both  obligations.  The  amount 
of  their  30  per  cent,  composition  became  fixed  by  the  confir- 
mation, and  it  seems  that  they  would  not  forfeit  any  part  of 
that,  because  another  party  aiterwards,  for  a  new  considera- 
tion, promised  to  pay  them  something  more  on  Bigler's  orig- 
inal debt.  They  could  not  receive,  as  between  themselves 
and  other  creditors  of  Bigler,  more  than  the  stipulated  com- 
position out  of  Bigler's  estate.  But  the  farther  amount  thus 
promised  was  not  to  come  out  of  Bigler's  estate.  The  $400 
was  paid,  as  appears  by  the  evidence,  in  lieu  of  the  composi- 
tion due  to  these  claimants  from  Bigler  &  Go.,  and  the  agree- 
ment was  express  that  it  was  to  release  only  Bigler  and  Big- 
ler &  Go. ;  and  there  is  nothing  in  the  form  of  the  receipt 
inconsistent  with  this.  It  appears  that  Burhaus  refused  to 
accept  it  in  discharge  of  Burchell  also.  Even  if  it  was  more 
than  Bigler  &  Go.  were  bound  to  pay  as  a  composition,  on 
tbe  giouud  that  the  agreement  of  June  12th  extinguished 
$1,200  of  the  debt  of  Bigler,  and  that  in  consequence  of  this 
fact  the  obligation  to  pay  the  composition  was  modified  and 


Digitized  by 


Google 


.  PUZSAX  V.  •nSKBAM.  411 

reduced  to  SO  per  cent,  on  the  balance,  which  I  ain  by  no 
means  prepared  to  admit,  yet  a  mistake  of  this  kind  would 
not  enure  to  the  benefit  of  Burchell's  estate;  and  on  that 
theory  there  ceased  to  be  any  connection  between  the  obliga- 
tion of  Burchell  and  that  of  fiigler  after  Jane  13th.  If,  how- 
eTer,  Bnrchell's  obligation  did  not  eztingaish  any  part  of  Big- 
ler's  original  debt,  but  was  collateral  thereto,  then  accepting 
a  composition  from  the  principal  debtor  does  not  discharge 
any  party  collaterally  liable  for  the  same  debt.  The  payment 
was  a  settlement  of  a  claim  for  a  composition  about  which 
there  was  some  little  question  as  to  the  amount  that  should 
be  paid,  and  its  legal  effect  as  a  payment  cannot  be  held  to 
be  greater  than  would  that  of  the  payment  of  any  composi- 
tion. 

For  these  reasons  I  think  the  obligation  of  the  bankrapi 
has  not  been  discharged,  and  the  claim  must  be  allowed. 


PCTNAM  V.  TlNKHAH. 

ICHrtwit  Oowrt,  D.  0»ntuetieuU    October  23, 1880.) 

1.  Be-Ibsce — iDEa^TiTT  OF  Imtention. — Re-issued  letters  patent  for  an 
improved  bottle  stopper,  granted  December  28,  1879,  to  Henry  W. 
Putnam,  assignee  of  Joel  B.  Miller,  JiM  toid,  becatise  it  appeared  on 
its  face  to  be  for  a  different  invention  from  that  wMcb  waa  embraced 
in  the  original  patent. 

Arthur  t.  Briesen,  for  plaintiff. 

E.  A.  West,  for  defendant. 

Shipkam,  D.  J.  This  is  a  bill  in  equity,  based  upon  the  • 
alleged  infringement  of  re-issued  letters  patent  for  an  im- 
proved bottle  stopper,  which  were  granted  on  December  23, 
1879,  to  Henry  W.  Putnam,  assignee  of  Joel  B.  Miller,  de- 
ceased. The  original  patent  to  Miller  was  dated  October  37, 
1874. 

The  iuyention  described  in  the  re-issued  patent  is  a  bottle 
stopper,  which  is  placed  within  the  bottle  to  close  the  mouth 
from  below.    A  spring  bail  and  handle  are  permanently  at- 
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tached  in  any  manner  to  the  upper  end  of  sach  stopper.  The 
body  of  the  bail  is  preferably  staple  shaped,  being  made  of 
two  legs  or  branches  which  bow  outwards  so  as  to  form  springs 
which  bear  against  the  sides  of  the  throat  of  the  bottle.  "Tiie 
upper  part  of  tjie  bail  forms  a  loop  larger  in  diameter  than 
the  interior  of  the  bottle  neck,  which  loop  serves  as  a  con- 
venient handle  for  the  operation  of  the  stopper,  and  also  pre- 
vents the  entire  device  from  slipping  into  the  bottle."  The 
re-issued  patent  includes  a  bail  rigidly  fastened  to  the  stopper, 
and  a  bail  hinged  or  jointed  to  the  top  of  the  stopper. 

The  claims  are  as  follows: 

"First.  The  combination  of  an  internal  bottle  stopper  with 
an  upwardly  projecting  bail,  C,  said  bail  having  an  enlarge- 
mentj  F,  which  is  adapted  to  suspend  the  stopper  from  the 
mouth  of  the  bottle,  and  a  handle  portion  above  said  enlarge- 
ment, substantially  as  herein  shown  and  described. 

"Second.  The  combination  of  an  internal  bottle  stopper 
with  a  bail,  G,  which  is  constructed  to  form  springs,  aa,  above 
the  stopper,  substantially  as  herein  shown  and  described. 

"Third.  The  combination  of  an  internal  bottle  stopper  with 
a  bail,  G,  forming  the  springs,  a,  and  the  enlargement,  F,  above 
said  springs,  substantially  as  herein  shown  and  described. 

"Fourth.  The  internal  bottle  stopper,  provided  with  a  hinged 
or  jointed  bail,  G,  which  is  composed  of  two  elastic  legs  or 
branches,  a,  and  of  an  eye  or  finger  loop,  substantially  aa 
herein  shown  and  described." 

The  defendant's  stopper  is  made  under  re-issued  letters 
patent  of  June  17,  1879,  to  Gharles  G.  Hutchinson,  the  orig- 
inal patent  having  been  dated  April  8,  1879.  The  Miller 
patent  was  bought  by  the  plaintiff  in  October,  1879,  and  was 
thereafter  re-issued. 

The  defendant's  device  consists,  in  substance,  as  stated  in 
the  specification  of  the  re-issue,  "of  a  laterally  or  outwardly- 
yielding  spring  applied  to  the  stopper  or  plug  proper,  and 
adapted  to  extend  up  through,  and  press  against,  the  interior 
of  the  neck  of  the  bottle,  so  that  the  stopper  will  thereby  be 
suspended  in  a  position  to  either  close  or  open  the  neck  as 
the  spring  is  moved  either  up  or  down,  and  be  held  in  either 
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its  closed  or  open  position  bj  the  action  of  the  spring."  The 
spring  which  is  need  is  a  continuoas  flexible  wire  attached  at 
one  end  to  the  stopper,  and  bent  so  as  to  resemble  Bomewbat 
the  fignre  8  in  form;  the  other  end  of  the  wire  being  bent 
back  to  a  point  near  the  end  which  is  attached  to  the  plug, 
and  being  left  free.  The  top  of  the  spring  serves  as  a  loop 
to  receive  the  finger  or  a  hook  by  which  the  stopper  is  drawn 
np.     This  handle  or  spring  is  rigidly  fastened  to  the  stopper. 

The  defendant  denies  infringment  and  the  novelty  of  the 
invention  as  described  in  the  first  three  claims  of  the^plaintiff 's 
xe-issaed  patent,  and  also  insists  that  the  re-issue  is  void 
because  it  is  for  a  different  invention  from  that  which  is 
described  and  claimed  in  the  original  patent.  The  last  qaes- 
tion  seems  to  me  to  be  a  vital  one  in  the  case,  and  I  shall  not, 
therefore,  decide  the  other  points. 

The  original  Miller  patent  made  the  invention  to  consist  of 
a  stopper  with  a  handle  or  bail  hinged  or  jointed  to  the  top 
of  the  stopper,  and  carefully  insists  that  the  peculiar  mode 
of  construction  is  a  distinguishing  feature  of  the  invention. 
The  patentee  says  in  his  specification :  "I  am  aware  that  in* 
temally-looated  bottle  stoppers  have  been  provided  with  V6r> 
tical  rigid  handles  or  stems  for  manipulating  the  same ;  but, 
owing  to  the  rigid  character  of  the  handle,  the  stopper  is  apt 
to  be  forced  down  into  the  bottle  during  transportation,  and 
furthermore,  in  dispensing  the  contents  of  the  bottle,  a  rigid 
handle  will  interfere  with  the  free  flow  of  the  liquid.  My  in- 
vention  is  designed  to  avoid  these  defects,  for,  by  hinging  or 
jointing  the  handle  to  the  stopper,  the  same  can  be  turned 
away  from  the  mouth  of  the  bottle  in  dispensing  the  contents 
thereof;  and,  furthermore,  by  making  the  handle  of  a  bow 
shape,  or  with  two  legs  or  branches,  the  latter  will,  owing  to 
their  elasticity,  spring  against  the  throat  of  the  bottle,  so  as 
to  render  the  casual  displacement  of  the  stopper  impossible." 
\  The  claim  is  as  follows:  "The  internally  located  bottle 
stopper,  B,  provided  with  a  hinged  or  jointed  handle  or  bail, 
C,  composed  of  two  elastic  legs  or  branches,  and  an  eye  or 
finger  loop,  as  and  for  the  purpose  set  forth." 

He  virtually  disclaims  rigid  handles,  and  says  that  his 
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invention  is  cteeigned  to  avoid  stioh  a  method  of  constmotion. 
It  is  aseless  to  say  that  by  a  rigid  handle  he  merely  meant  a 
bail  without  spring  action,  for  the  entire  paragraph  shows 
that  he  also  meant  a  handle  so  jointed  or  hinged  to  the 
stopper  that  it  conld  be  turned  away  from  the  mouth  of  the 
bottle.  He  intended  to  point  oat  that  his  handle  or  bail  was 
both  hinged  to  the  stopper  and  had  elastic  legs.  The  re- 
issue covers  a  device  in  which  the  bail  is  attached  to  the 
stopper  in  any  manner.  The  hinged  construction  is  briefly 
alluded  to  as  one  which  accomplishes  a  certain  result. 

The  file  wrapper  and  contents  of  the  original  patent  further- 
more show  that  the  specification  accompanying  the  first  and 
rejected  application  described  the  same  method  of  construc- 
tion which  now  re-appears  in  the  re-issue,  and  which  the 
patentee,  apparently,  was  obliged  to  eliminate  from  the 
specification  before  he  could  obtain  a  patent.  The  handle 
was  to  be  attached  to  the  stopper  in  any  manner,  and  was 
preferably  staple  shaped.  The  application  was  thrice  re- 
jected. Finally,  the  quoted  paragraph  respecting  rigid  handles 
was  inserted,  and  the  patent  was  granted.  In  the  original 
patent,  the  patentee  informed  the  public,  with  precision  and 
after  deliberation,  that  his  inveution  was  an  improvement 
upon  a  rigid  handle,  and  limited  himself  to  a  hinged  or 
jointed  handle.  It  has  now  become  important  for  the  plain- 
tiff to  possess  himself  of  the  territory  which  his  assignor 
attempted  to  occupy,  but  abandoned,  and  the  ownership  of 
which  he  virtually  disclaimed. 

A  comparison  of  the  two  patents  shows^that  the  case  is 
clearly  within  the  principles  which  have  been  recently  and 
frequently  announced  by  the  supreme  court  as  applicable  to 
re-issues.  The  re-issue  is  void,  because  it  is,  on  its  face,  for  a 
different  invention  from  that  which  was  embraced  in  the 
original  patent.  Russell  v.  Dodge,  98  U.  8.  460;  Railway  Co. 
V.  Sayles,  07  U.  S.  654 ;  Powder  Co.  v.  Powder  Wortu,  98  U. 
8.  126;  Leggett  v.  Avery,  17  0.  G.  44,5. 

The  bill  should  be  dismissed. 

Note..  See  Siebtrt  Cylinder  Oil  Cup  Co.  v.  Harper  Steam  Lubricator  Co. 
onie,328. 
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Pbootor  v.  Brill  and  others.* 
{Ofreuit  Court,  B.  D.  Ptun^fUtania.    October  15, 1880.)     , 

1.  Patent— Sbpahatk  Claims— Damages  tou  IsFnnjosaqan'  ■VThebb 

BO  Sepabatb  LicBNBEi  FSB  HA8  BBBN  iE6TABLieRED.— In  an  actioD 
at  lav  for  infringement  of  a  patent  sootaining  two  clalpis,  if  the  evi- 
dence'shows  that  the  patent  is  valid  as  respeots  one  claim  only,  and- 
the  plaintiff  has  established  no  license  fee  for  the  separate  use  of  the 
device  covered  by  snch  claim,  he  can  recover  only  nominal  damages. 

2.  Same — Imfboyement  dt  Pomb  CotiFLma — Vamditt. — Letters  patent 

No.  81,026,  for  improvement  in  pole  coupling  for  railroad  cars,  sus- 
tained as  to  the  device  included  in  the  second  claim,  viz.,  a  method  of  ' 
coupling  the  pole  so  that  its  weight  shall  be  sustained  by  the  car 
instead  of  bearing  upon  the  horses. 

This  iras  an  action  at  law  to  reooTer  damages  for  the 
infringement  of  letters  patent  No.  21,026,  for  an  improTe< 
meut  in  pole  coupling  for  railroad  care.  The  patent  was 
issoed  in  1858  to  Blaney  E.  Sampeon,  was  re-issued  in  1860, 
and  was,  in  1872,  extended  for  seven  years.  It  contained 
two  claims — First,  an  open  jaw  for  coupling  a  street-car  pole 
to  the  oar;  and,  second,  a  method  of  supporting  a  street-car 
pole  so  as  to  take  the  weight  of  the  pole  off  the  horses'  necks. 
The  plaintiff  testified  that  he  had  an  established  license  fee 
of  $10  a  oar  for  the  use  of  the  open  jaw  covered  bj  the  first 
claim  alone,  and  a  license  fee  of  $50  for  the  use  of  the  devices 
included  in  both  claims ;  but  that  he  had  never  oolleoted  any 
license  fee  for  the  use  of  the  pole-support  device  alone,  cov- 
ered by  the  second  claim. 

Evidence  was  given  by  the  defendants  of  prior  use  of  the 
devices  included  in  both  claims,  in  New  York,  Jieisey  City, 
Troy,  and, other  places;  and  of  the  device  covered  by  the  first 
claim,  in  Philadelphia.  Rebutting  testimony  was  given  by 
the  plaintiff  as  to  the  prior  use  of  the  device  covered  by  the 
second  claim,  but  not  as  to  the  prior  use  of  the  device  covered 
by  the  first  claim. 

After  the  evidence  was  in,  the  plaintiff's  counsel  stated  to 
the  jury  that  he  abandoned  the  first  claim. 

•Beported  by  TVank  P.  Pilchard,  Esq.,  of  the  Philadelphia  bar. 
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Nathan  n.  SharpUas,  for  plaintiff. 

Walter  Qeorge  Smith  and  Francis  Rawle,  for  defendants. 

Butler,  D.  J.,  (charging  jury.)  On  the  twenty-seventh  of 
July,  1858,  letters  patent  were  issned  to  Blaney  E.  Sampson, 
re-is8ued  in  February,  1860,  and,  upon  their  expiration  in 
July,  1872,  they  were  extended  for  a  further  term  of  seven 
years.  Of  these  letters  patent  the  plaintiff,  Mr.  Proctor, 
became  the  owner  by  assignment,  as  well  for  the  period  cov- 
ered by  the  extension  i  s  that  for  which  they  were  originally 
issned. 

This  patent,  as  yon  have  learned,  is  for  an  improvement  in 
pole  coupling  for  railroad  cars,  which  is  described  by  the  in- 
ventor to  consist  in  so  applying  or  constructing  the  car  pole 
that  it  shall  be  sustained  at  the  proper  height  to  couple  with 
the  car  hunter,  and  be  self  coupling  at  all  horizontal  angles 
of  presentation  to  which  the  pole  may  be  liable,  and  in  so 
applying  the  pole  that  its  weight  shall  be  sustained  by  the 
car,  instead  of  bearing  upon  the  horses,  as  illustrated  by  the 
model  here  exhibited.  What  the  inventor  claims  as  his  in- 
vention is — First,  the  method  of  appljring  the  pole  so  that  it 
shall  be  in  position  to  shackle  when  brought  against  the  plat- 
form at  any  angle  of  presentation ;  and,  second,  so  applying 
the  pole  that  it  shall  be  supported  by  the  car  instead  of  by 
the  horses.  The  devices  described  are  so  simple,  and  so  well 
illustrated  by  the  model  exhibited,  as  to  require  no  comment 
from  the  court.  The  description  and  claim  have  been  several 
times  read,  and  the  model  exhibited  and  explained  so  folly, 
that  I  would  but  waste  your  time  and  our  own  by  dwelling  on 
this  subject.  This  model,  I  repeat,  exhibits  in  a  form  so  sim- 
ple the  claims  of  the  plaintiff  that  it  is  readily  imderstood. 
[Taking  the  model  in  hand,  the  court  pointed  out  its  parts 
and  explained  it  as  follows :] 

The  first  claim  consists  substantially  of  the  open  jaw, 
which  affords  an  opportunity  of  shackling  and  unshackling 
the  pole  at  any  angle  from  the  front  or  side,  as  you  observe.  I 
should  say  to  you  that  the  second  claim  consists  substantially 
in  this  brace  or  p(de  support,  together  with  its  rear  coimeo- 
tion  or  support,  as  described  in  the  patent.    You  will  observe 
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iHat  this  pin  is  stationarj,  bo  that  when  the  pole  is  nnshaekled 
the  lower  part  remains  in  position ;  and,  as  described  by  Dr. 
Cresson,  the  dot  in  the  brace  may  be  run  upon  the  bottom  of 
it,  and  thus  held  np  steadily,  in  a  horizontal  position,  while 
the  pin  is  being  ran  through.  In  the  same  way  it  may  be 
held  thns  steady  while  the  pin  is  being  withdrawn  and  the 
pole  nnshaekled. 

The  plain|j|ff,  charging  the  defendants  with  infringement  of 
his  rights  under  the  patent,  has  brought  this  suit  to  recoref 
compensation  for  the  injury  which  he  says  has  thns  been 
inflicted.  That  the  defendants  manufactured  cars  and  poles, 
using  the  plaintiff's  devices  substantially  for  coupling  and 
supporting  the  pole,  is  shown  by  the  testimony,  and  is  not 
denied.  The  number  of  oars  and  poles  to  which  the  devices 
were  so  applied  is  stated  to  be  from  62  to  87  in  number.  If 
the  case  rested  here  the  plaintiff  would  be  entitled  to  recover. 
Your  verdict,  however,  in  such  case,  would  be  for  nominal 
damages  only,  consisting  of  six  cents,  for  you  would  thus  have 
nothing  by  which  to  determine  that  more  had  been  sustained. 

The  plaintiff,  however,  has  undertaken  to  satisfy  you  that 
he  had  an  established  royalty,  or  license  fee,  for  the  use  of 
his  patent ;  which  fee  he  testified  is  $50  for  the  devices  cov- 
ered by  the  two  claims.  If  you  find  that  he  had  such  estab- 
lished general  license  fee, — that  is  to  say,  that  he  charged  and 
was  .paid,  not  in  a  single  instance,  but  generally,  such  sum  as 
he  states,  per  car,  for  the  use  of  his  invention, — ^this  would 
afford  a  standard  or  guide  whereby  the  extent  of  his  injury 
from  the  defendants'  use  might  be  ascertained  and  measured, 
in  case  the  patent  were  found  to  be  valid  as  respects  both  the 
claims  before  stated.  And  in  such  case  it  would  justify  you 
in  rendering  a  verdict  in  his  favor  for  a  sum  equal  to  $50  for 
each  of  the  several  cars  and  poles  manufactured  by  the  de- 
fendants with  the  plaintiff's  devices  for  shackling  and  support- 
ing the  pole.  For,  while  the  defendants  did  not  themselves 
use  the  car  and  pole  with  a  device  thus  upon  it,  their  act  of 
Belling  the  car  and  pole  so  manufactured  for  use  by  others, 
would,  under  the  circumstances  stated,  render  them  responsi- 
ble for  the  use.    The  plaintiff  further  testifies  that  he  had  a 
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separate  and  general  license  fee  for  the  use  of  the  j&w,  wliieb 
virtually  represents,  as  I  have  before  stated,  the  first  elaim  of 
the  patent,  of  $10  per  car.  There  is  no  evidence  of  any 
license  fee  having  been  established  for  the  use  of  the  brace,  or 
pole  support,  with  its  posterior  attachment,  or  rest,  which 
constitutes  the  second  claim.  If,  therefore,  the  patent  were 
foand  to  be  valid  as  respects  the  first  claim,  and  not  as  respects 
the  second,  the  plaintiff's  right  to  recover  would  be  limited  to 
a  sum  not  exceeding  $10  per  car.  On  the  other  hand,  if  the 
patent  were  found  to  be  valid  as  respects  the  second  claim — 
the  brace,  with  its  support — and  not  valid  as  respects  the  first, 
then,  inasmuch  as  no  license  fee  has  been  established  for  the 
separate  use  of  this  device  and  its  attachments,  the  plaintiff's 
right  to  recover  would  be  limited  to  nominal  damages  only, 
which  I  have  stated  to  you  would  be  six  cents. 

Thus  far  I  have  spoken  of  the  plaintiff's  prima /aci<  ease 
alone,  and  the  findings  referred  to  would,  I  repeat,  be  justified 
if  the  testimony  went  no  further.  The  defendants,  however, 
assert,  and  have  produced  evidence  tending  to  prove — Fvtt, 
that  in  the  year  1874,  and  again  in  1875,  the  plaintiff  author- 
ized them  to  apply  the  patented  devices  gratuitously,  there- 
after, to  their  cars  and  poles ;  and,  second,  that  the  devices  were 
not  new,  as  respects  either  of  the  claims,  at  the  time  of  the 
alleged  invention  by  Sampson ;  and  that  the  patent  is,  there- 
fore, invalid. 

If  the  first  of  these  allegations  is  proved  to  yonr  satisfac- 
tion, the  plaintiff  cannot  recover,  in  any  event,  for  the  use  of 
the  device  by  defendants  on  the  cars  and  poles  mannfac- 
tnred  after  such  authorization.  If  th«  second  allegation  is 
proved,  to  wit,  that  the  devices — both  of  them — covered  by  the 
claims  were  not  new,  but  had  been  known  and  similarly 
applied  and  used  before  Sampson's  alleged  invention,  the 
plaintiff  cannot  recover  anything;  for,  in  such  case,  the 
patent  is  void.  If  one  of  the  claims, — and  I  invite  yonr 
attention  particularly  to  these  distinctions, — ^if  one  of  the 
claims  was  not  new  at  the  time  referred  to,  and  the  other  was, 
the  validity  of  the  patent  and  the  plaintiff's  right  to  recover 
is  limited  to  the  latter— ^to  the  one  which  was  new.    Thus  we 
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are  brought  to  the  real  questions  involvecl  in  the  ease.  The 
burden  of  proof  respecting  them  rests  on  the  defendants. 
The  allegations  must  be  proved,  or  must  be  disregarded.  The 
presumptions  are  in  favor  of  the  patent  as  respects  the  nov- 
elty of  the  invention  claimed,  and  especially  so  in  viev  of  the 
long  time  it  has  ran  without  suoceBsful  challenge.  In  this 
connection,  at  this  time,  I  mH  read  and  answer^  before  turn- 
ing to  the  evidence  bearing  upon  the  questions  seriously  con- 
tested, certain  points  presented  by  the  defendants'  counseL 
The  preceding  points  having  been  withdrawn,  I  read  now 
point  7: 

"If  the  jury  believe  that  substantially  the  same  devices  oi 
device  that  is  claimed  in  the  plaintiff's  patent  was  in  use  for 
a  similar  purpose  on  carriages,  wagons,  or  steam  oars  before 
Sampson  conceived  his  device,  the  application  of  such  old 
devices  to  a  street  car  is  not  patentable,  and  a  patent  granted 
for  snch  application  would  be  void." 

If  this  device  or  these  devices  embraced  in  this  patent  were 
previously  applied,  as  suggested  in  this  point,  to  other  vehi- 
cles than  street  cars,  for  a  similar  use,  the  application  of 
them  to  a  street  car  would  not  entitle  Mr.  Sampson  to  a  pat- 
ent ;  and  in  such  event  his  patent  is  void. 

(8.)  "Th^  subject-matter  of  the  first  claim  of  the  letters  pat* 
ent  in  the  suit  is  an  open  jaw,  fixed  to  the  front  end  of  a 
street  car,  open  on  both  sides  as  well  as  at  the  front,  so  that 
the  pole  of  the  car  can  be  coupled  or  shackled  with  equal 
facility  when  directly  in  front  or  when  presented  at  any 
angle  on  either  side." 

That  is  true.  It  is  substantially  what  the  court  has  al- 
ready said  to  you. 

(9.)  "The  subject-matter  of  the  second  claim  is  a  brace 
attached  to  the  under  part  of  the  car  pole,  made  with  a  forked 
end  next  the  car,  adapted  to  rest  upon  or  fit  into  any  suitable 
support  on  the  front  of  the  car,  so  that  the  weight  of  the 
front  end  of  the  pole  is  supported,  and  the  weight  thereof 
taken  off  the  necks  of  the  horses." 

The  ooQxt  will  affirm  that  also,  adding  these  words:  "Ai 
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described  in  the  letters  patent,  and  exhibited  by  the  plaintiff's 
model." 

(10.)  "The  manner  in  which  the  forked  brace  is  supported 
is  not  a  part  of  the  second  claim  of  the  patent.  It  can  be 
done" — ^that  is,  it  can  be  supported,  as  I  understand  it — "in 
various  ways,  shown  by  the  evidence  in  this  case,  provided 
some  substantial  support  is  provided  for  this  forked  brace  at 
the  fork,  so  that  the  car  pole  may  be  held  in  position  by  it." 

I  afiSrm  that  also,  with  the  addition  and  qualification,  viz. : 
with  any  support  by  which  it  can  be  held  steadily  in  a  hori« 
zontal  position  for  all  purposes  connected  with  the  use  of  the 
pole,  including  that  of  shackling,  as  I  have  before  described 
to  you. 

(11.)  "If  the  jury  believe  thai  either  or  both  of  the  devices 
claimed  as  new,  in. the  plaintiff's  patent,  were  known  to  or 
used  by  even  a  single  person  prior  to  the  date  at  which 
Sampson,  the  patentee,  first  actually  conceived  his  invention, 
they  will  consider  that  such  claim  or  claims  are  void,  and  they 
will  not  consider  such  claim,  or  both  claims,  as  the  case  may 
be,  in  making  up  their  verdict." 

That  is  true.  It  is  what  I  have  said  to  you.  If  you  find 
that  either  of  these  claims  was  old  at  the  time  of  Sampson's 
conception,  then  he  was  entitled  to  no  patent  for  such  claim. 
If  both  were  old,  he  was  entitled  to  no  patent  at  all. 

Now,  gentlemen,  are  the  allegations,  or  either  of  them,  the 
defences  set  up  proved  ?  In  support  of  the  first,  to- wit,  that 
the  plaintiff  authorized  the  use,  you  have  the  testimony  of 
Mr.  Brill, — ^not  the  defendant,  but  the  young  man  who  was 
npon  the  stand.  Mr.  Brill  gives  you  his  statement  of  the 
plaintiff's  interview  with  him  on  this  subject.  You  have 
heard  the  comments  of  counsel  upon  this  statement,  as  well 
as  the  answer  of  the  plaintiff,  in  which  he  denies  the  truth 
and  accuracy  of  Mr.  B;rill's  statements.  Yon  will  judge 
whether  it  is  or  is  not  probable  that  the  plaintiff  would 
authorize  the  defendants  to  use  his  devices  without  looking 
to  them  for  compensation,  and  will  determine,  from  all  the 
evidence  bearing  on  the  question,  whether  he  did  ao  or  not. 
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If  he  did,  then,  as  before  stated,  he  cannot  recover  for  the  sale 
of  cars  thereafter  made.  In  support  of  the  second  allegation, 
'which  is  that  these  devices  were  old,  yoa  have  the  testimony 
of  a  number  of  witnesses  produced  by  the  defendants,  who 
say,  as  you  have  heard,  that  they  saw  in  use  devices  substan- 
tially identical  with  the  plaintiff's,  in  different  places,  which 
they  name,  prior  to  1853,  when  Mr.  Sampson  i»  alleged  to 
have  made  the  invention  embraced  in  the  patent  here  in- 
volved ;  and  have  placed  before  you  models  or  illustrations  of 
the  devices  to  which  they  refer.  If  you  find  that  Mr.  Samp- 
son's daughters,  who  testified  here,  are  mistaken  respecting 
the  time  when  the  first  model  was  produced,  (they  fix  it,  as 
yon  will  recollect,  in  1853,)  and  that  the  time  at  which  his 
invention  was  made  should  be  placed  at  a  later  date,  as  the 
defendants'  coimsel  argues,  you  will  then  also  consider  other 
devices  referred  to  by  the  defendants'  witnesses,  as  seen  in 
Qse  subsequently  to  1853,  and  down  to  such  time  as  you  find 
Sampson's  discovery  to  have  been  made.  Are  the  witnesses 
here  referred  to  mistaken  or  inaccurate,  either  as  ^respects 
the  character  of  the  devices  or  the  time  when  they  were  seen 
in  use  ?  You  must  determine  whether  the  models  or  illustra- 
tions exhibited  fairly  represent  what  the  witnesses  saw;  and 
whether  the  devices  in  use,  of  which  they  spoke,  were  substan- 
tially identical  with  the  plaintiff's.  In  considering  this,  yon 
will  remember  the  testimony  of  the  experts  and  the  com- 
ments of  counsel.  A  comparison  of  the  models  and  illustra- 
.  tions  referred  to  by  the  witnesses,  with  the  plaintiff's  model 
of  his  devices,  will  afford  you  a  pretty  safe  guide  respecting 
the  identity  of  the  devices  referred  to  by  the  defendants'  wit- 
nesses, as  seen  by  them  in  use  at  the  dates  to  which  they 
testify,  with  the  devices  covered  by  the  plaintiff's  patent.  Can 
yon  rely  on  the  accuracy  of  the  witnesses  who  testify  to  the 
prior  use  of  similar  devices  ?  Are  they  or  not  mistaken  or 
inacooxate  in  stating  what  they  saw,  or  the  time  when  they 
saw  it  ?  In  this  connection  you  will  consider  the  testimony 
of  the  witnesses  called  by  the  plaintiff  in  rebuttal,  and  the 
comments  of  counsel  on  this  evidence.  If  the  testimony  of 
the  defendants'  witnesses,  respecting  the  devices  which  they 
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saw  in  use  prior  to  the  discovery  by  Sampson,  is  Ime,  as 
regards  the  description  of  devices,  and  the  time  they  were 
seen  in  nse,  yon  will  jndge  whether  the  devices  covered  by  the 
plaintiff's  patent  were  new  at  the  time  of  the  alleged  inven- 
tion by  Sampson,  or  whether  they  were  old,  as  alleged  by  the 
defendants. 

As  respects  the  open  jaw,  which  virtually  constitates  the 
first  claim  of  the  patent,  there  wonld  seem  to  be  no  room  for 
donbt  that  it  was  not  new,  and  the  plaintiff's  counsel,  with 
commendable  candor,  has  declared  in  your  presence  that  he 
oannot,  in  view  of  the  evidence,  urge  you  to  find  that  it  was 
new.  Thus  the  question  seems  to  be  narrowed  down  to  the 
inquiry  whether  the  brace,  or  pole  Support,  with  its  posterior 
connection  or  rest,  which  virtually  constitutes  its  second 
claim  of  the  patent,  was  new  at  the  time  of  the  alleged  dis- 
covery by  Sampson.  I  repeat  to  you,  the  case,  after  the  close 
of  the  testimony  and  the  summing  up  of  counsel,  seems  to  be 
narrowed  down  to  the  question  whether  or  not  this  device, 
which  constitutes  the  second  claim  of  the  patent,  was  old  at 
the  time  of  Sampson's  alleged  discovery.  If,  therefore,  a 
careful  examination  of  all  the  evidence  satisfies  you  that  this 
device,  which  constitutes  the  second  claim,  was  not  new,  yon 
will  decide  this  question  in  the  plaintiff's  favor,  and  find  that 
the  patent  is  valid  to  this  extent.  If  you  find  that  this 
[referring  to  the  model  of  it]  was  also  old,  then  you  will  find 
that  the  patent  is  invalid  as  respects  both  claims.  If  you  do 
not  find  that  this  was  old,  but  conclude  that  Sampson  first , 
invented  and  applied  it,  then  your  verdict,  as  I  have  sug- 
gested, will  be  in  favor  of  the  plaintiff,  and  you  will  treat 
the  patent  as  valid  to  that  extent.  But  if  the  patent  is  valid 
only  to  this  extent,  (and  it  seems  clear  that  it  is  not  valid  be- 
yond this  extent,)  then,  inasmuch  as  there  is  no  evidence  of  a 
license  fee  which  will  enable  you  to  ascertain  any  sum  in 
which  the  plaintiff  has  been  damnified  or  injured  on  this 
account,  your  verdict  must  be  for  the  plaintiff  for  nominal 
damages  only.  Thus  it  would  seem  that  in  no  event,  under 
the  evidence,  and  the  plaintiff's  position  here,  can  yon  render 
ft  verdict  for  the  plaintiff  for  anything  beyond  nominal  dam- 
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ages.  If,  on  the  other  hand,  as  I  have  before  stated,  yon  find 
this  device,  'whioh  constitntes  the  second  claim,  also  to  have 
been  old  at  the  time  of  the  alleged  invention  by  Sampsoii,  and 
thos  find  the  patent  invalid  as  respects  both  the  claims,  your 
verdict  must  be  for  the  defendants  generally. 
The  verdict  was  for  plaintiff  for  six  cents  damages. 


Boot  v.  E.  N.  Welch  Manuf'o  Co. 

lOtreuU  Court,  2>.  Oanneetieut.    ,  1880.) 

L  Patent — IirvBiraioir. — Re-issued  letters  patent,  dated  August  3, 1876, 
for  an  improTement  in  clock  dials,  held  void,  upon  the  ground  that 
the  supposed  inyention  was  not  a  part  of  the  thing  patented. 

H.  A.  Seymour  and  Rodney  Maton,  for  plaintiff. 

Charles  E.  MitcheU  and  Richard  D.  Hubbard,  for  defendant. 

Shipuak,  D.  J.  This  is  a  bill  in  equity  to  restrain  the 
defendant  from  the  alleged  infringement  of  re-issued  letters 
patent,  dated  August  3,  1875,  for  an  improvement  in  clock 
dials.  The  original  patent  was  issued  to  the  plaintiff  on 
May  10,  1859,  and  was  subsequently  extended  for  seven 
years,  from  May  10,  1873.  The  plaintiff's  invention  was 
made  in  the  spring  of  1855.  An  application  for  a  patent  was 
filed  on  September  5,  1855,  which  was  rejected,  and  was 
withdrawn  on  January  30,  1858.  A  renewed  application 
was  filed  January  31,  1859. 

Prior  to  the  date  of  the  plaintiff's  invention,  painted  metallic 
dials  were  commonly  used  upon  the  ordinary  wooden  clocks, 
then  and  now  largely  manufactured  in  Connecticut.  The 
painted  surface  of  the  dials  was  apt  to  crack,  and  much  time 
was  required  to  paint  and  dry  them  properly.  For  the  pur^ 
pose  of  avoiding  these  difficulties,  the  plaintiff  made  the 
invention  which  subsequently  became  the  subject  of  his  let- 
ters patent. 

Paper  dials  were  known  prior  to  the  date  of  the  invention. 
Metallic  backs,  with  a  paper  dial,  the  edge  of  the  back  being 


Digitized  by 


Google 


424  TEDZBiXi  SSPOBTBB. 

tnmed  over  upon  the  paper  so  as  to  secure  the  paper  to  the 
back,  were  also  known,  and  had  been  made  by  the  Terry 
Manufaeturing  Company  in  1854.  The  plaintiff's  inrention 
coni^isted  in  the  combination  of  a  paper  dial,  a  back, — ^prefer- 
ably of  zinc, — and  a  metallic  cap  or  frame  or  scalp,  which 
united  the  back  and  the  dial.  The  function  of  the  cap  or 
frame  or  scalp,  as  correctly  described  by  the  plaintiffs  expert, 
was  "to  cover  the  edge  of  the  dial  by  the  inner  edge  of  said 
frame,  and  hold  the  dial  firmly  against  the  back,  so  that  its 
edge  wiU  not  warp  up  or  become  displaced,  while  the  outer 
edge  of  said  frame  is  turned  over  and  embraces  the  edge  of 
the  back,  while  the  body  of  the  scalp  serves  to  unite  these 
two  edges,  which  I  have  described,  and  thereby  the  three 
parts,  to-wit,  the  dial,  the  back,  and  the  frame,  are  all  held 
together,  and  constitute,  as  a  whole,  a  clock  dial."  The 
patentee,  after  referring  to  the  drawings,  which  show  the 
form  of  the  frame  and  of  back,  which  will  b&  described  here- 
after, says,  in  the  re-issued  specification,  that  the  back  may 
be  made  entirely  flat,  if  desired.  The  dial  may  be  made  of 
the  same  diameter  as  the  back,  and  the  frame  made  plain 
and  turned  over  the  edges  of  the  dial  and  the  back,  thus  com- 
pressing them  thoroughly  together.  When  it  is  desired  to 
make  a  moulding  frame '  and  back,  the  edge  of  the  back  is 
made  nearly  the  shape  of  the  frame.  The  dial  B  is  made  of 
such  diameter  as  to  just  fill  in  between  the  raised  portion 
from  the  fiat  surface  of  the  back  A.  The  frame  or  scalp  G  is 
placed  over  the  dial  B,  and  the  edge  D  turned  over  the  edge 
of  the  back  A,  and  pressed  together,  thus  firmly  compressing 
the  edge  of  the  dial  between  the  inner  edge  of  the  frame  C 
and  back  A.  The  claims  of  the  re-issued  patent  were  as 
follows : 

First.  The  combination  of  a  metallic  scalp,  with  a  clock 
dial,  substantially  as  and  for  the  purpose  described. 

Second.  The  combination  of  a  metallic  scalp  and  zinc  back, 
vrith  a  paper  dial,  substantially  as  and  for  the  purpose  shown. 

Third.  The  combination  of  a  zinc  back,  with  a  paper  dial, 
substantially  as  and  for  the  purpose  set  forth. 

Fourth.  The  oombination  of  metallic  back  and  paper  dial. 
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with  a  rim  of  "straok-np"  sheet  metal,  sabstantiallj  as  and 
for  the  purpose  described. 

Fifth.  As  a  new  article  of  manufactare,  the  combination 
of  a  clock  dial  B,  metallic  back  A,  and  frame  C,  substantially 
as  and  for  the  purpose  set  forth. 

On  December  24,  1877,  and  before  this  snit  was  brought, 
the  plaintiff  duly  made  and  entered  in  the  patent-ojG&ce  a  dis- 
claimer, whereby  he  disclaimed  the  third  clause  of  the  claim, 
and  further  disclaimed,  as  follows : 

"Further,  in  the  first  and  second  clauses  of  said  claim^ 
wherein  'a  metallic  scalp'  forms  one  of  the  elements  of  the 
combinations  respectively  covered  by  said  claims,  a  disclaimer 
is  hereby  entered  to  a  metallic  scalp,,  broadly  considered,  and 
the  scope  of  the  claims  is  restricted  to  the  combLaations  of 
parts  specified  in  said  first  and  second  claims,  when  the 
metallic  scalp  therein  specified  is  provided  with  lateral  flanges 
on  its  outer  and  inner  edges,  substantially  as  illustrated  in 
the  drawings  forming  a  part  of  said  re-issued  letters  patent. 
Further,  your  petitioner  enters  a  disclaimer  to  'a  rim  of 
struck-up  sheet  metal,'  broadly  considered  as  entering  into 
the  fourth  clause  of  claim,  and  restricts  said  claim  to  the 
combination  of  parts  therein  specified,  when  the  <rim  of 
struck-up  sheet  metal,'  therein  specified,  is  formed  on  the 
edge  of  the  metallic  back,  and  serves  to  govern  the  position 
of  the  dial,  substantially  as  illustrated  in  the  drawings  form- 
ing a  part  of  said  re-issued  letters  patent.  Further,  your 
petitioner  enters  a  disclaimer  to  'frame  C,'  broadly  consid- 
ered as  entering  into  the  combination  of  parts  specified  in 
the  fifth  clause  of  claim,  and  restricts  the  scope  of  said  claim 
to  the  combination  of  parts  therein  specified,  when  the  'frame 
C  is  provided  with  lateral  flanges  on  its  outer  and  inner 
edges,  substantially  as  illustrated  in  the  drawings  of  said  re- 
issued letters  patent." 

The  plaintiff  stated  in  the  disclaimer  that  be  had  secured 
claims  in  the  re-issued  patent  which  were  too  broad,  and 
included  that  of  which  be  was  not  the  first  inventor.  He 
made  the  disclaimer  in  consequence  of  having  seen  a  clock 
dial  which  had  been  sold  by  the  Terry  Manufacturing  Com- 
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panj,  and  -which  he  supposed  preceded  the  date  of  his  inTen< 
tion.  In  fact,  the  dial  was  made  by  himself  in  1856.  The 
drawings  of  the  patent  show  that  the  inside  edge  of  the  frame 
covering  the  edge  of  the  paper  dial  is  a  lateral  flange.  The 
outside  part  of  the  frame,  which  turns  over  the  edge  of  the 
back,  is  also  a  lateral  flange.  I  am  of  opinion  that  infringe- 
ment of  the  flrst,  second,  and  fifth  claims  is  clearly  prOTed, 
and  that  want  of  novelty  is  not  proved.  It  is  conceded  that 
there  is  no  infringement  of  the  fourth  daim. 

The  answer  sets  up  divers  defences.  The  only  one  which 
I  think  it  is  desirable  to  examine  particularly  is  that  "the 
supposed  invention  remaining  after^  said  disclaimer  was  not, 
and  is  not,  a  material  part  of  the  thing  patented."  The 
defendant  says  that  the  invention  consisted  in  a  combination 
of  paper  dial,  back,  and  metallic  frame  or  rim;  that  the 
shape  of  the  rim  was  entirely  a  matter  of  taste,  ornament,  or 
convenience ;  that  there  is  nothing  functional  in  the  form  of 
the  rim,  and  that  the  specification  shows  clearly  that  the 
form  of  the  rim  was  an  immaterial  circumstance.  The  plain- 
tiff says  that  the  lateral  flanges,  and  their  offices,  were  shown 
in  the  drawings;  that  the  office  of  the  inside  lateral  flange 
was  "to  conceal  the  edge  of  the  clock  dial,  and  to  famish  a 
flat  annular  seat  against  which  the  front  of  the  dial  rests, 
and  by  which  it  is  held  in  position  in  such  a  manner  as  to 
prevent  the  dial  from  coming  forward;"  and  that  the  office 
of  the  outer  flange,  in  addition  to  its  furnishing  means  by 
which  to  secure  the  scalp  to  the  dial,  was  to  furnish  a  flat 
seat  upon  which  the  whple  dial  is  supported  when  placed 
against  the  front  of  a  clock  case,  and  through  which  seat 
screws  may  be  inserted  to  secure  the  dial  in  place. 

The  disclaimer  admits,  in  effect,  that  the  patentee  was  not 
the  first  inventor  of  the  combination  of  a  paper  dial,  a  back, 
and  a  metallic  rim  or  frame  not  having  lateral  flanges  on 
its  outer  and  inner  edges,  but  that  this  combination  was  old. 
It  is  also  a  fact  that  painted  dials  of  one  piece  of  metal, 
having  an  outwardly  projecting  lateral  flange,  ^ich  were 
secured  to  the  clock  case  by  screws  drilled  through  this 
flange,  were  in  common  use  prior  to  the  date  of  the  inven- 
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iion.  The  sash  upon  the  door  of  the  clock  case  was  fastened 
by  a  catch  to  this  flange.  No  objection  is  made  to  the  form 
of  the  disclaimer.  The  question  simply  is  whether  there  is- 
anything  in  the  speoifloation  of  the  patent,  or  outside  of  it, 
which  shows  that  a  material  part  of  the  invention  consisted 
in  the  flanges  upon  the  edges  of  the  frame,  as  exhibited  in 
the  drawings,  was  an  immaterial  matter  which  did  not  par- 
take of  the  character  of  invention.  It  mnst  be  remembered 
that  the  question  is  not  whether  the  flanges  perform  a  certain 
office,  or  whether  the  drawings  exhibit  the  office,  bat  it  is 
whether  there  was  any  invention  in  the  means  for  the  per- 
formance of  such  office.  The  second  deflecting  plate,  in 
Dunbar  v.  Myers,  94  U.  S.  187,  performed  an  office;  but  the 
court  was  of  opinion  that  the  addition  of  such  second  plate 
involved  no  invention.  The  "close  chamber"  and  the  "freez- 
ing mixture,"  in  Brown  v.  Piper,  91  U.  8.  37,  performed  the 
office  of  preserving  fish ;  but  the  court  was  of  opinion  that 
the  means  used  were  an  application  of  an  old  process  to  a 
new  subject,  without  invention. 

An  inspection  of  both  the  re-issued  and  the  surrendered 
patents,  and  of  the  rejected  specification,  shows  that  the 
flanges  constituted  no  portion  of  the  invention  upon  which 
the  mind  of  the  inventor  rested  as  important.  He  says,  in 
substance,  that  the  back  may  be  made  plain,  or  may  have  a 
raised  and  then  flattened  edge.  The  dial  may  have  the 
diameter  of  the  back,  or  may  be  made  of  such  diameter  as  to 
just  fill  in  between  the  raised  portion  from  the  flat  surface  of 
the  back.  No  patentable  advantage  is  ascribed  to  one  shape 
over  another,  or  to  any  shape ;  and  there  is  no  suggestion  of 
novelty  in  the  method  of  attaching  the  clock  dial  to  the  case, 
or  the  sash  to  the  frame.  Furthermore,  the  backs  of  the 
painted  dials,  which  were  commonly  used  in  wooden  clocks 
at  the  date  of  the  invention,  were  made  substantially  like  the 
back  of  the  dial  shown  in  the  drawings ;  that  is  to  say,  their 
edges  were  raised  and  then  flattened,  so  as  to  give  room  for 
the  hands  inside  the  sunken  portion  of  the  dial,  and  so  as  to 
form  a  peripheral  flange  by  which  the  back  could  be  attached 
to  the  case.    The  patentee  put  a  paper  dial,  upon  which  the 
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figures  deooting  the  hours  were  printed,  within  the  rim  of  the 
back,  instead  of  having  the  figures  painted  upon  the  painted 
surface  of  the  plate ;  and,  in  order  to  keep  the  paper  dial  in 
place,  united  it  to  the  back  by  a  metallic  rim,  one  edge  of 
which  covered  the  edge  of  the  dial,  and  the  other  edge  was 
turned  over  the  outside  edge  of  the  back.  The  shape  of  the 
rim  was  determined  by  the  shape  of  the  back  which  might  be 
desirable  in  any  particular  style  of  clock,  or  as  a  matter  of 
ornament.  Flanges  were  not  used,  because  they  made  a  seat 
for  attaching  the  dial  to  the  case,  but  were  used  to  conform 
to  the  old  style  of  back,  when  that  style,  which  had  an  old 
function  of  its  own,  was  used.  Given  the  two  facts  that  a 
clock  dial,  with  printed  paper  dial,  a  metallic  back,  and  a 
metallic  rim  uniting  the  back  and  the  paper  dial,  was  old ;  and 
that  a  metallic  back,  with  a  lateral  outside  flange,  through 
which  screws  were  inserted  to  fasten  the  dial  to  the  clock  case, 
was  commonly  in  use;  was  it  any  material  part  of  the  inven- 
tion to  make  the  rim  to  correspond  generally  with  the  old  pat- 
tern of  the  back  ?  I  am  of  o|)inion  that  it  was  not ;  but  that  the 
shape  of  the  rim  was  a  matter  merely  of  mechanical  conveni- 
ence. The  inside  lateral  flange  has  the  same  offices  which  are 
performed  by  any  edge  of  the  rim,  and  the  form  is  in  the  one 
which  would  be  naturally  adopted  upon  a  sunken  dial  plate. 
The  bill  should  be  dismissed. 


EAmOiTON  V.  EiNasBUBT  and  another. 

(Oireuit  Oourt,  IT.  D.  Nea  York.    ,  1680.) 

X.  Fatbnt— AssiamrsiiT — ^Notiob. — Hdd,  under  the  circmngtances  of  tUa 
case,  that  there  was  enough  in  the  tenns  "  right,  title,  and  interest," 
in  the  assignment  of  a  patent,  to  put  any  purchaser  from  the  assign- 
ors, immediate  or  subsequent,  on  inquiry,  and  to  charge  liim  with 
notice  of  wliat  such  inquiry,  if  made  of  the  grantor  of  the  assignors, 
would  have  disclosed, 

a.  Bamb— Notice— BeTOPPKL.—JT«M,  further,  that  such  grantor  was  not 
bound  by  any  suppression  of  the  truth  by  the  said  assignors,  or  any 
failure  upon  their  part  to  disclose  the  exact  condition  of  their  title,  so 
long  as  they  assumed  to  convey  only  their  "right,  title,  and  interest." 
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Oeo.  H.  iMthrop,  for  plaintiff. 

WiUiam  F.  CogtwtU,  for  defendants. 

BLA.TCHF0BO,  G.  J.    When  this  oase  was  before  the  oourt, 
on  the  original  bill  and  the  plea  thereto,  it  was  decided  (14 
0.  Q.  of  Pat.  Off.  448)  that  the  proper  construction  of  the 
recorded  conveyance  of  August  27,  1866,  from  Milton  A. 
Hamilton  to  Lombard  &  Thompson,  was  that  Lombard  & 
Thompson  acquired  thereby  the  right  to  make  as  well  as  the 
right  to  use,  and  to  sell  to  be  used,  the  patented  saw  hang- 
ings, as  they  are  or  may  be  applied  to  mnley  or  single  npright 
mill  saws,  for,  to,  and  in  the  state  of  New  York;  such  right  to 
nse  and  to  sell  to  be  used  being  exclusiTe,  but  the  grantor 
reserving  to  himself  a  right  to  make  in  common  with  the 
grantees.     The  plea  was  allowed,   and  the  plaintiff  then 
amended  the  bill  by  setting  forth  two  unrecorded  instruments, 
made  August  27, 1866,  one  executed  by  Milton  A.  Hamilton  of 
the  one  part  and  Lombard  &  Thompson  of  the  other  part,  and 
the  other  executed  by  Milton  A.Hamilton  and  then  delivered  to 
Lombard  &  Thompson.     There  was  a  plea  to  the  amended  bill, 
and  a  replication  to  the  plea,  and  proofs  were  taken  thereon. 
The  main  point  of  the  plea  was  that  the  defendants  were  bona 
fide  purchasers  under  the  said  recorded  conveyance  of  August 
27,  1866,  without  notice  of  either  of  the  said  unrecorded 
instruments  of  that  date.     The  oase  was  submitted  to  the 
court  on  briefs,  without  oral  argument,  (l7  0.  G.  of  Pat.  Off. 
147,)  and  the  court  overruled  the  plea.    The  plaintiff  con- 
tended that  under  the  three  instruments  of  August  27, 1866, 
taken  together,  Lombard  8t  Thompson  acquired  no  right  to 
make  the  invention,  except  in  a  certain  contingency  which 
had  never  happened;  that  the  three  instruments  were  con- 
temporaneous and  were  all  portions  of  the  same  transaction, 
and  must  all  be  read  together  to  determine  the  intent  of  the 
parties  to  the  transaction ;  that  the  three  instruments  were 
consistent  with  no  intention  not  to  convey  to  Lombard  & 
Thompson,  by  the  recorded  conveyance,  any  right  to  manu- 
facture the  invention ;  that  if  the  recorded  conveyance  gave 
to  them  the  right  to  manufacture,  the  other  two  instruments 
had  no  meaning ;  and  that  the  instruments  were,  (1)  a  license, 
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which  in  terms  gave  the  licensees  no  power  to  manufacture; 
(2)  an  agreement  by  which  the  licensor  agreed  to  furnish  the 
hangings  to  the  licensees  at  fixed  prices,  and  the  licensees 
agreed  that  they  would  not  manufacture  so  long  as  the  licensor 
kept  his  agreement ;  (3)  a  permission  from  the  licensor  to 
the  licensees  to  manufacture  in  case  the  licensor  failed  to 
perform  his  agreement.    The  court  held  that  the  three  in- 
instruments,  taken  together,  must  have  the  interpretation 
claimed  for  them  by  the  plaintiff.    The  defendants  contended 
that  they  were  bona  fide  purchasers  without  notice  of  any  instru- 
ment but  the  recorded  conveyance  of  August  27,  1866,  and  i 
that  they  were  protected  from  any  unrecorded  agreement  | 
between  Milton  A.  Hamilton  and  Lombard  &  Thompson,  in  i 
the  absence  of  any  actual  notice  thereof.    On  this  question  the  | 
court  said :  "The  recording  act  in  force  when  the  defendants 
took  their  conveyance  from   Strong  &  Woodbury,  on  the 
tenth  of  December,  1869,  was  section  11  of  the  act  of  July  4, 
1836,  (5  U.  S.  St.  at  Large,  121,)  which  provided  'that  every 
patent  shall  be  assignable  in  law,  either  as  to  the  whole  interest 
or  any  undivided  part  thereof,  by  any  instrument  in  writing, 
which  assignment,  and-also  every  grant  and  conveyance  of  the 
exclusive  right  under  any  patent  to  make  and  use,  and  to  grant 
to  others  to  make  and  use,  the  thing  patented,  within  and 
throughout  any  specified  part  or  portion  of  the  United  States 
shall  be  recorded  in  the  patent-office  within  three  months 
from  the  execution  thereof.'    It  is>well  settled  that  mere 
licenses  or  contracts  conferring  the  limited  and  not  the  ex- 
clusive right  to  exercise  some  of  the  privileges  secured  by 
the  patent  are  not  the  subjects  of  regulation  by  this  statute ; 
and  that  it  relates  solely  to  grants  or  conveyances  of  the 
exclusive  right  or  legal  estate  vested  in  the  patentee,  which 
leave  no  interest  in  the  patentee  for  the  particular  territory 
and  the  particular  right  to  which  they  relate.     Curtis  on  Pat- 
ents, (3d  Ed.)  §  179.   Within  this  rule,  the  recorded  conveyance 
of  August  27,  1866,  from  Milton  A.  Hamilton  to  Lombard  & 
Thompson,  is  not  an  assignment  of  the  whole  interest  in  the 
patent,  or  any  undivided  part  therof ;  nor  is  it  a  grant  or  con- 
veyance of  the  exclusive  right,  under  the  patent,  to  make 
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and  nso,  and  io  grant  to  others  to  make  and  use,  the  thing-pat* 
ented,  within  and  throughout  any  specified  part  or  portion  of 
the  United  States.  It  is  only  a  license.  It  reserves  to  the 
grantor  '  the  right  to  manufacture  the  said  invention.'  What* 
ever  right,  to  manufacture  the  grantees  acquired  hy  the  face 
of  it,  Buoh  right  was  not  exclusive  in  them;  therefore,  such 
instrument  was  not  one  required  to  he  recorded.  Nor  were 
the  other  two  instruments  of  August  27,  1866,  instruments 
which  it  was  necessary  to  record.  The  recording  of  the  in- 
strument of  August  27,  1866,  which  was  recorded,  was  not 
notice  to  the  defendants  that  they  could  safely  rely  on  the 
record  as  showing  the  whole  transaction  between  the  parties 
to  the  instrument  in  respect  to  its  subject-matter.  The  three 
instruments  were  all  of  them  valid  without  recording,  as 
against  the  defendants,  although  bona  fide  purchasers  with- 
out actual  notice.  Although  the  recorded  instrument  of 
August  27,  1866,  may,  on  its  face,  convey  the  right  to  make 
to  the  grantees,  seeing  it  on  the  record  is  of  no  more  avail 
to  the  defendants  than  if  they  had  seen  it  out  of  the  record. 
The  existence  of  the  three  instruments,  taken  together,  as 
limiting  the  right  of  Lombard  &  Thompson,  affects  the  defend- 
ants with  the  consequences  of  such  limitation,  for  they  can 
have  no  greater  right  than  Lombard  &  Thompson  had." 

Before  any  order  overruling  the  plea  to  the  amended  bill 
has  been  made,  the  defendants  now  present  a  petition  to  the 
court  for  a  rehearing  or  a  reargument  of  the  case.  The 
ground  of  the  application  is  set  forth  in  an  affidavit  made  by 
Mr.  Cogswell,  the  counsel  for  the  defendants,  who  prepared 
the  brief  for  the  defendants,  on  the  plea  to  the  amended 
bill,  which  states  that  he  understood  that  the  case  turned 
on  actual  notice  to  the  defendants'  assignors  of  the  unre- 
corded agreements  between  them  and  Milton  A.  Hamilton,  lim- 
iting, as  was  claimed,  the  operation  of  the  license  given  by  the 
latter  to  such  assignors ;  that  he  was  furnished  with  the  plain- 
tiff's brief  just  before  the  case  was  submitted  to  the  court, 
and  the  question  upon  which  the  case  was  decided  did  not 
attract  his  attention  until  he  saw  the  opinion  of  the  court ; 
that  justice  to  the  defendants  requires  that  the  case  should  be 
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reargued,  to  the  end  that  the  qaestion  may  be  presented 
whether  Milton  A.  Hamilton,  having  conferred  upon  Lombard 
&  Thompson  the  apparent  right  to  manufacture  and  sell  the 
patented  invention  without  restriction  or  reservation,  and 
the  power  to  assign  such  right  to  others  without  such  restric- 
tion, is  not,  and  the  plaintiff,  as  his  assignee,  is  not,  estopped 
from  setting  up,  as  against  the  defendants,  who  are  innocent 
third  parties,  and  have  bought  in  good  faith  such  right,  rely- 
ing  upon  the  unconditional  and  unrestricted  license,  the  lim- 
itation or  restriction  of  said  license  contained  in  a  separate 
instrument  not  in  any  way  referred  to  in  said  license. 

The  amended  bDl  alleged  that  the  defendants  had  con- 
structed machines  containing  the  patented  invention  with  full 
knowledge  of  the  facts  alleged  in  the  bill,  among  which  facts 
was  the  existence  of  the  said  two  unrecorded  instruments. 
The  defendants  denied  knowledge  and  notice  of  the  existence 
of  said  two  instruments.  No  evidence  of  actual  notice  of 
either  of  them  to  the  defendants  was  given  by  the  plaintiff. 

It  is  contended  for  the  defendants  that  a  point  conclusive 
against  the  plaintiff's  right  was  not  brought  to  the  attention 
of  the  court;  that  the  court  held,  in  its  decision  on  the  plea 
to  the  original  bill,  that  the  words  "legal  representatives,"  in 
the  recorded  conveyance  of  August  27,  1866,  included  "as- 
signs;" that  such  conveyance  was  absolute  and  unconditional, 
as  was  held  in  the  same  decision,  except  a  reservation 
not  applicable  to  the  question  in  hand;  that  the  evidence 
shows  that  the  defendants  and  their  immediate  assignors 
were  bona  fide  purchasers  for  value,  without  notice;  that 
it  is  a  rule  of  law  that  where  the  owner  of  property  has  con- 
ferred upon  another  person  a  power  to  dispose  of  it,  and  an 
innocent  third  party  has  dealt  with  such  person  upon  the 
assumption  that  he  possessed  such  power  so  apparently  con- 
ferred, such  owner  is  estopped  from  asserting  that  the  power 
was  not  what  it  purported  to  be,  but  was  limited  or  restricted 
by  some  secret  agreement;  that  the  purchase  by  the  defend- 
Hnts  was  made  upon  the  faith  of  the  title  which  Milton  A. 
Hamilton  had  apparently  given  to  Lombard  &  Thompson, 
and  it  would  be  contrary  to  justice  and  good  oonscience  to 
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permit  him,  or  the  plaintiff  as  his  assignee,  by  a  title  derived 
from  him  subsequently  to  his  conveyance  to  Lombard  & 
Thompson,  to  assert  his  real  title  against  the  defendants; 
that  a  contrary  rule  would  operate  as  a  fraud  by  Milton  A. 
Hamilton  npon  the  defendants ;  that  the  case  is  one  for  the 
application  of  the  principle  in  favor  of  the  defendants  that 
where  one  of  two  innocent  parties  must  sustain  loss  from  the 
fraud  of  a  third,  such  loss  must  fall  upon  the  one,  if  either, 
whose  act  has  enabled  such  fraud  to  be  committed ;  that  the 
defendants  are  innocent  purchasers,  upon  the  faith' i>f  the 
apparent  title  conferred  upon  Lombard  &  Thompson;  that 
any  fraud  which  has  been  committed  has  been  committed  by 
virtue  of  the  evidence  of  title  which  the  plaintiff's  assignor 
put  into  the  hands  of  Lombard  &  Thompson;  and  that  frauds 
may  be  perpetrated  on  the  public  if  the  owners  of  patents,  who 
give  absolute  assignable  licenses,  are  permitted  to  treat  as 
infringers  purchasers  of  such  licenses,  by  virtue  of  a  secret 
agreement  entered  into  at  the  time  of  the  execution  of  the 
license. 

Two  oases  are  referred  to  by  the  defendants :  McNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y.  325,  and  Moore  v.  Metropolitan  Nat. 
Bank,  65  N.  Y.  41.  The  head  note  of  the  first  case  is  that 
where  the  owner  of  property  confers  upon  another  an  appar- 
ent title  to  or  power  of  disposition  over  it,  he  is  estopped 
from  asserting  his  title,  as  against  an  innocent  third  party, 
who  has  dealt  with  the  apparent  owner  in  reference  thereto, 
without  knowledge  of  the  claims  of  the  true  owner;  and  that 
the  rights  of  such  third  party  do  not  depend  upon  the  actual 
title  or  authority  of  the  one  with  whom  he  dealt,  but  upon  the 
act  of  the  owner,  which  precludes  him  from  disputing  the  title 
or  authority  he  has  apparently  conferred.  The  doctrine  was 
limited,  by  the  decision,  to  the  case  where  the  owner  had  en- 
trusted to  another,  not  merely  the  possession  of  the  property, 
but  written  evidence  over  his  own  signature  of  title  thereto, 
and  of  an  unconditional  power  of  disposition  over  it.  The 
same  doctrine  was  applied  in  Moore  v.  Metropolitan  Nat.  Bank, 
where  it  was  held  that  the  bona  fide  purchaser  for  value  of  a 
non-negotiable  chose  in  action  from  one  upon  whom  the 
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owner  had,  by  vriiten  assignment,  conferred  the  apparent 
absolute  ownership,  where  the  purchase  is  made  npon  the 
faith  of  such  apparent  ownership,  obtains  a  valid  title  as 
against  the  real  owner,  who  is  estopped  from  asserting  a  title 
in  hostility  thereto. 

Since  the  decision  in  this  case  on  the  plea  to  the  amended 
bill,  it  has  been  stipulated  in  writing  by  the  plaintiff  that 
Edmund  P.  Woodbury  would  testify  that  the  consideration 
paid  for  the  conveyance  of  April  29,  1868,  from  Lombard  & 
Thompion  to  Bussell,  Beese,  and  the  firm  of  Strong  &  Wood- 
bury, (consisting  of  Henry  A.  Strong  and  Edmund  F.  Wood- 
bury,) was  the  sum  of  $4,000,  in  property  and  cash ;  and  that 
the  defendants  respectively  would  testify  that  they  paid  on  the 
execution  and  delivery  of  the  conveyance  from  Strong  &  Wood- 
buty,  of  December  10,  1869,  to  them,  the  sum  of  $1,000  in 
cash ;  and  that  such  stipulation  be  filed  and  made  a  part  of 
the  record,  on  the  application  for  a  rehearing,  with  the  same 
effect  as  though  such  testimony  had  been  regularly  put  in  by 
the  defendants  originally. 

In  the  proofs,  Edmund  T.  Woodbury  testified  that  he  nego- 
tiated with  Lombard  the  purchase  covered  by  the  conveyance 
of  April  29,  1868;  that  he  never  heard  until  the  spring  of 
1877  of  the  two  unrecorded  instruments  of  August  27,  1866; 
and  that  the  only  agreement  between  Hamilton  and  Lom- 
bard &  Thompson,  of  which  he  had  any  information,  prior  to 
1877,  was  the  recorded  conveyance  of  August  27,  1866. 

The  conveyance  of  April  29, 1868,  from  Lombard  &  Thomp- 
son to  Bussell,  Beese,  and  Strong  &  Woodbuiy,  recites  that 
"whereas,  by  virtue  of  assignment  from  Milton  A.  Hamilton, 
dated  August  27,  1866,  the  right  for  the.  state  of  New  York 
was  vested  in  us,  Clinton  A.  Lombard  and  John  Thompson;" 
and  then  it  conveys  all  their  "right,  title,  and  interest"  in  the 
invention,  as  secured  to  them  by  the  patent,  for,  to,  and  in 
the  state  of  New  York.  The  conveyance  of  July,  1868,  from 
Beese  to  Bussell  and  Strong  &  Woodbury,  recites  that  "by 
virtue  of  assignment  dated  August  27, 1866,  the  right  for  the 
state  of  New  York  was  vested  in  Clinton  A.  Lombard  and 
John  Thompson;"  and  that  by  virtue  of  the  assignment  from 
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them  of  April  29, 1868,  "the  right  for  the  state  of  New  Tork" 
'-was  veBted  in  Busaell,  Beese,  and  Strong  &  Woodbury,  and 
then  it  eonveys  all  the  "right,  title,  and  interest"  of  Beese  in 
the  invention,  as  secured  to  him  by  the  patent,  for,  to,  and 
in  the  state  of  New  Tork.  The  conveyance  of  December  10, 
1869,  from  Strong  &  Woodbury  to  the  defendants,  recites 
that  by  yirtne  of  assignment  from  Hamilton,  of  August  27, 
1866,  "the  right  for  the  state  of  New  Tork"  was  vested  in 
Lombard  &  Thompson ;  and  that  by  virtue  of  the  assignment 
from  them  of  April  29,  1868,  "the  right  for  the  state  of  New 
Tork"  was  vested  in  Bnssell,  Beese,  Strong  &  Woodbury;  and 
that  by  virtue  of  the  assignment  from  Beese,  of  July  15, 
1868,  "all  his  right,  title,  and  interest  in  and  to  said  right 
for  the  gtate  of  New  Tork"  was  vested  in  Bnssell,  Strong  & 
Woodbury ;  and  then  it  conveys  all  "our  right,  title,  and  inter- 
est therein,  as  secured  by  the  letters  patent  and  assignment 
before  mentioned,  which  consists  of  the  right,  title,  and  inter- 
est" of  Bussell,  Strong  &  Woodbury  "to  the  right  for  the 
whole  state  of  New  Tork,  except  one-half  interest  held  by 
Bobert  P.  Bnssell  and  the  counties  of  Cayuga  and  Franklin, 
previously  assigned  to  John  Busley  and  Sidney  A.  Paddock, 
respectively." 

The  conveyance  of  April  29,  1868,  from  Lombard  & 
Thompson,  conveys  only  their  "right,  title,  and  interest"  in  the 
invention.  The  conveyance  from  Beese  conveys  only  his 
"right,  title,  and  interest"  in  the  invention.  The  conveyance 
from  Strong  &  Woodbury  conveys  only  their  "right,  title,  and 
interest."  No  recitals  in  those  instruments  caused  them  to 
operate  to  convey  to  the  defendants  anything  more  than  the 
right,  title,  and  interest  of  Lombard  &  Thompson,  whatever  it 
was,  on  the  twenty-ninth  of  April,  1868.  It  is  true  that  the 
conveyance  of  April  29,  1868,  and  the  subsequent  convey- 
ances, recite  that  what  was  vested  in  Lombard  &  Thompson, 
by  the  assignment  to  them,  was  "the  right  for  the  state  of 
New  Tork."  Bat  Milton  A.  Hamilton  was  no  party  to  those 
conveyances.  He  did  not  deal  with  any  one  but  Lombard  & 
Thompson.  Even  if  they  be  regarded  as  acting  as  his  agents 
in  subsequently  conveying,  they  conveyed  only  their  "rights 
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title,  and  interest."  What  that  was  has  beeen  defined.  The 
parties  taking  from  and  nnder  them  were,  by  the  form  of  the 
conveyance  from  them,  referred  to  Hamilton  to  ascertain 
what,  in  fact,  the  "right,  title,  and  interest"  of  Lombard  & 
Thompson  was.  What  it  was  depended  on  the  three  instru- 
ments of  Attgast  27,  1866,  taken  together,  and  an  inquiry  of 
Hamilton  would  have  disclosed  that  fact.  There  was  enough, 
in  the  terms  "right,  title,  and  interest,"  in  the  assignment  from 
Lombard  &  Thompson,  to  put  any  purchaser  from  them,  im- 
mediate or  subsequent,  on  inquiry;  and  to  charge  him  with 
notice  of  what  such  inquiry,  if  made  of  their  grantor,  would 
have  disclosed.  While  by  the  recorded  assignment  of  August 
27,  1866,  the  right  to  make  may  appear  to  have  been  in- 
vested in  Lombard  &  Thompson,  yet  they  did  not  undertake 
to  convey  what  that  assignment  appeared  to  convey,  but  only 
their  "right,  title,  and  interest"  as  it  in  fact  existed.  The 
case,  therefore,  does  not  fall  within  the  principle  of  the  two 
cases  cited  for  the  defendants.  Li  this  case  no  one  made  any 
inquiry  of  any  person  but  Lombard  &  Thompson.  Neither 
Hamilton  nor  the  plaintiff  are  bound  by  any  suppression  of 
the  truth  by  them,  or  any  failure  on  their  part  to  disclose  all 
three  of  the  instruments,  so  long  as  they  assumed  to  convey 
only  their  "right,  title,  and  interest." 

It  follows  that  the  prayer  of  the  petition  must  be  denied. 


Whituun  v.  Seaha.n  and  another. 

{Oireuit  Court,  S.  D.  Nm  York.    ,  1880.) 

1.  Patent  Kg.  160,921,  for  am  improTement  in  coal-scattles,  hM  not  Ai- 
fringed. 

In  Equity. 

Wheeleb,  D.  J.  This  suit  is  brought  for  an  alleged  in- 
fringement of  letters  patent  No.  160,921,  dated  May  13, 
1874,  granted  to  the  orator  for  an  improvement  in  coal-scat- 
tles.   As  the  orator  is  not  the  inventor  of  coal-scuttles,  nor 
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of  anTthiiig  nnderlying  the  irbole  structure,  his  patent  can- 
not  be  construed  as  coTering  the  whole,  but  must  be  restricted 
to  the  particular  construction  invented  by  bim  in  order  to 
stand  at  all.  Railway  Co.  t.  Sayle$,  97  U.  S.  554.  His 
scuttle  is  made  with  a  bottom  stamped  out  of  one  piece  of 
metal,  extending  upwards  outside  of  the  bo^y.  The  defend- 
ant's scuttle  is  made  in  substantially  the  same  way,  except 
that  the  bottom  extends  upwards  inside  of  the  body.  Placing 
the  body  inside  of  the  upward  extension  of  the  bottom  is  an 
important  and  distinctive  feature  in  the  plaintiff's  invention, 
and  is  made  so  by  his  patent.  Without  that,  a  scuttle  can- 
not be  said  to  be  his  style  of  scuttle.  He  rivets  the  body  to 
the  bottom,  and  the  bottom  to  the  base,  and  that  mode  of 
fostening  them  is  described  in  his  patent.  Had  that  been 
new  his  patent  would  probably  have  covered  it,  as  well  as  the 
method  of  putting  the  parts  together  to  form  the  scuttle.  But 
that  is  an  old  and  well-known  way  of  fastening  parts  of 
metallic  vessels  together,  and  could  not  be  patented  to  any 
one.  His  patent  seems  to  stand  well  enough  for  his  particular 
style  of  scuttle  fastened  in  that  manner,  and  that  is  all.  The 
defendants  do  not  make  that  style,  and  therefore  do  not 
infringe. 
The  bill  is  dismissed,  with  costs. 


GiiABKB,  Trustee,  v.  Johnson. 
(Oireua  Court,  B.  D.  New  York.    November  17, 1880.) 

1  Rr-Isbub  No.  3,579,  issued  August  3,  1879,  to  Nathaniel  Jenkins,  for  a 
certain  form  of  disc  used  for  valve  seats  in  steam  joints,  held  ti0(  in- 
fringed. 

&  EqutvaIiENtb. — One  substance  does  not  constitute  the  equivalent  of  the 
other,  when  each  produces  a  difterent  product  under  the  same  con- 
ditions. 

In  Equity.     Decision  on  final  hearing. 

Thomcu  WtUiam  Clarke,  for  complainant. 

B.  P.  Lee  and  Gilbert  d  Cameron,  tot  defendant. 
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Benedict,  D.  T.  This  is  an  ^tion  for  an  aocotint,  and  an 
injunction  to  restrain  the  defendant  from  making  a  certain 
form  of  disc  used  for  valve  seats  in  steam  joints,  upon  the 
ground  that  such  manufacture  infringes  a  patent  issued  to 
Nathaniel  Jenkins,  August  8,  186d,  known  as  re-issue  No. 
8,579,  and  now  owned  by  the  plaintiff. 

Various  issues  are  raised  by  the  pleadings,  of  which  it  will 
be  necessary  on  this  occasion  only  to  consider  the  one  relat- 
ing to  the  infringement. 

The  character  of  the  article  complained  of  is  not  in  dis- 
pute. It  consists  of  discs  intended  to  be  used  as  valve  seats 
for  steam  joints,  composed  of  bone  black,  mixed  with  gutta 
peroha  and  India  rubber,  made  vulcanizable  by  an  admixture 
of  sulphur,  and  then  vulcanized;  the  proportions  of  the 
compound  being  either  Para  rubber,  10  lbs. ;  gutta  percha,  5 
lbs. ;  sulphur,  i^  lbs. ;  bone  black,  22^  lbs.  Or,  Para  rub- 
ber, 14  lbs.;  guttapercha,  7  lbs.;  sulphur,  6  lbs. ;  bone  black, 
28  lbs. 

The  main  question  of  the  case,  as  I  view  it,  is  whether 
such  an  article  is  covered  by  the  Jenkins  patent. 

The  Jenkins  patent  was  construed  by  this  court  ofi  a 
former  occasion,  (16  Blatchf.  G.  G.  B.  495,)  and  no  reason  . 

is  seen  for  any  modification  of  the  opinion  then  expressed,  i 

that  it  is  not  possible,  in  view  of  the  language  of  the  specifi-  | 

cations,  to  uphold  the  plaintiff's  contention  that  the  Jen-  | 

kins  patent  is  for  a  packing  composed  of  four-tenths  of  refrac- 
tory material,  vulcanized,  no  matter  what  the  vulcanized 
material  may  be,  if  it  contained  rubber;  and  that  the  patent 
must  be  considered  to  be  limited  to  a  compound  consisting 
of  at  least  four-tenths  of  refractory,  earthy,  or  stony  matter, 
mixed  with  rubber  prepared  for  vulcanization  by  using  less 
than  25  per  cent,  of  sulphur  and  then  vulcanized,  whence 
results  a  material  composed  of  40  per  cent,  and  over  of  re- 
fractory matter  held  together  by  a  skeleton  of  soft  rubber. 
So  understanding  the  patent,  I  am  at  loss  to  discover  any 
ground  upon  which  to  base  the  conclusion  that  the  patent  is 
infringed  by  a  packing  which  consists  of  refractory  matter 
held  together  by  a  skeleton  of  vulcanite. 
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-  Evidence  has  been  given  at  ihis  hearing  to  show  that  at 
the  time  of  JenkinB'  invention  it  was  well  known  that  both 
soft  rubber  and  vulcanite  became  soft  about  the  temperature 
of  Bteam  heat.  And  from  this  fact  it  has  been  argued  that 
inasmnoh  as  the  packings  in  question  were  intended  to  be 
used  at  the  temperature  of  steam  heat,  the  employment  of 
vulcanite  instead  of  soft  rubber,  as  the  skeleton  of  the  pack- 
ing, was  simply  the  use  of  a  known  equivalent  in  place  of  the 
soft  rubber  which  forms  the  skeleton  of  the  Jenkins  packing. 
Bnt  snob  a  conolnsion  by  no  means  follows  from  the  fact 
proved,  when  it  also  appears  that  a  packing,  the  skeleton  of 
which  is  vulcanite  instead  of  soft  rubber,  when  used  at  the 
temperature  of  steam  heat,  displays  properties  not  possessed 
by  a  packing,  the  skeleton  of  which  is  soft  rubber. 

The  testimony  clearly  shows  that  at  the  temperature  at 
which  these  packings  were  intended  to  be  used,  the  Johnson 
packing  does  not  lose  its  toughness  or  close  grain;  does  not 
flake  or  crumble,  as  the  Jenkins  packing  does;  resists  press- 
ure and  the  action  of  steam  in  a  manner  that  the  Jenkins 
packing  does  not ;  is  more  durable  and  far  more  efficient  than 
the  Jenkins  packing.  This  difference  in  the  action  of  the  two 
packings,  when  used  at  the  temperature  for  which  they  are 
intended,  shows  that  the  employment  of  the  vulcanite  in 
place  of  the  soft  rubber,  is  not  the  substitution  of  one  substance 
for  another  without  change  of  results,  but  that,  on  the  con- 
trary, a  different  product  is  obtained.  Such  a  state  of  facts 
leaves  no  room  to  contend  that  the  Johnson  packing  is  ob- 
tained by  simply  employing  a  known  equivalent  in  place  of 
the  soft  rubber  which  forms  the  skeleton  of  the  Jenkins  pack- 
ing. 

The  evidence  also  contains  expressions  of  an  opinion  enter-, 
tained  by  some  persons  of  experience  that  all  the  sulphur  in 
excess  of  about  2  per  cent.,  nsed  in  the  vulcanization  of 
rubber,  is  simply  mechanically  mixed  with  and  not  chemic- 
ally combined  with  the  gum.  And,  from  the  evidence,  it  has 
been  argued  that  vulcanite  is  soft  rubber,  or,  as  it  is  expressed, 
vulcanite  is  soft  rubber  pltu  mechanical  sulphur;  and  conse- 
quently the  Johnson  compound  does  not  differ  in  substance 
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from  the  Jenkins  oompoand.  Bat,  as  has  been  seen,  the 
Johnson  packing  possesses  properties  not  displayed  by  the 
Jenkins  packing.  A  substantial  change  in  the  character  of 
the  article  is  produced  by  using  a  proportion  of  snlphor  not 
contemplated  by  Jenkins;  indeed,  excluded  from  his  invention 
by  the  terms  of  his  patent.  Whether  excess  of  sulphur  be 
mechanically  mixed  or  chemically  combined  vith  the  same 
can  make  no  difference,  for  the  fact  remains  that  the  result 
is  a  product  possessing  new  and  valuable  qualities. 

In  view  of  the  circumstances  that  the  patent  here  sued  on 
has  been  sustained  on  two  occasions  by  distinguished  judges, 
it  is  proper  to  add  that  the  question  presented  by  this  case 
is  one  entirely  different  from  that  raised  in  the  two  prior 
cases  set  up  in  the  bill.  The  valve  seats  complained  of  in 
the  case  decided  by  Judge  Shepley  March  22,  1872,  (1  0.  Q. 
369,)  were  claimed  to  have  been  made  under  the  Frink  pat- 
ent.  They  contained  lead  or  litharge  and  brass  filings,  which 
are  sulphur  absorbents;  and  it  was  there  proved  that  these 
absorbents  combined  with  the  sulphur  in  vulcanizing,  and  so 
made  another  comparatively  refractory  ingredient,  sulphu- 
reted  metal.  Upon  this  proof  it  was  held  that  the  valve  seats 
then  in  question  were  substantially  the  same  article  as  the 
Jenkins  valves. 

In  Jenkins  v.  Johnson,  9  Blatchf.  G.  C.  B.  516,  the  valve 
seats  brought  to  the  consideration  of  Judge  Blatchford  were 
a  still  different  article,  and  in  that  case  it  was  shown  that 
the  composition  contained  oxides  of  lead  and  iron,  and  thai 
the  excess  of  sulphur,  beyond  the  amount  taken  up  by  the 
process  of  vulcanization  to  form  a  soft-rubber  skeleton,  united 
with  the  iron  and  lead,  and  formed  refractory  mineral  matter. 
Consequently,  it  was  in  that  case  concluded  that  the  Jenkins 
patent  had  been  infringed. 

Here  the  facts  are  different.  The  defendant's  compound 
contains  no  sulphureted  metal.  There  are  no  oxides  of  lead 
or  iron,  nor  any  other  substance  which  combines  with  the 
sulphur  to  make  refractory  matter;  but  the  excess  of  sul* 
phur  used,  which  by  itself  certainly  is  not  refractory,  is  in  such 
proportion  that  when  the  compound  is  submitted  to  a  vulcan- 
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'  izing  heat  there  resalta  from  the  snlphur  and  the  gum  the 
substanoe  called  vulcanite.  Accordingly,  it  has  not  been 
claimed  in  this  case  that  the  excess  of  snlphur  employed  in 
the  manafacture  of  the  defendant's  discs  goes  to  make  refrac- 
tory matter,  as  'was  found  to  be  the  fact  in  the  two  cases 
referred  to.  Here  the  contention  has  been  that  the  excess  of 
fiulphur  used  is  a  mere  adalterant;  but,  as  already  stated, 
this  position  is  not  supported  by  the  evidence. 

For  these  reasons,  it  must  be  held  that  the  plaintiff  has 
failed  to  prove  infringement,  and  the  bill  is  dismissed,  with 
•oosts. 


Adaib  v.  Tha'tsb. 

{Oireuit  Court,  8.  D.  N«u>  York    ,  1880. 

1.  iKFJUBOEMEirr— Past  of  CoKBntATioir.— The  appropriation  of  part 
of  a  patented  combination  constitutes  an  infringement  pro  tanto,  if 
auch  part,  separate  from  the  rest,  was  new  and  patentable  to  the  in- 
ventor. 
Litttr  y.  Leather,  8  £11.  ft  B.  1001 
SetXtn  V.  DiekiMon,  6  Ezcb.  312. 

In  Equity. 

Andrew  J.  Todd,  for  complainant. 

John  Van  Santvoord  and  John  S.  WasKbwm,  for  defendant. 

Whbeuib,  D.  J.  This  suit  is  founded  upon  re-issued  let- 
ter patent  No.  6,064,  dated  February  39,  1876,  granted  to 
the  orator  for  an  improvement  in  pumps.  Before  his  inven- 
tion single-acting  pumps,  cast  in  one  piece,  with  open  vrater 
heads,  through  vrhich  the  piston  and  valves  could  be  with- 
drawn and  replaced  readily,  had  been  constructed;  but  all 
double-acting  pumps,  so  far  as  has  been  shown,  had  been 
made  in  detached  portions,  were  complicated,  and  their  parts 
difficult  of  access.  He  devised  a  doable-acting  pump,  with  a 
piston  cylinder  and  an  open  cylinder  beside  it  for  the  valves 
below  the  piston,  both  below  an  open  water  head,  through 
which  the  piston  and  those  valves  could  be  readily  removed 


Digitized  by 


Google 


443  FEDEBAL   BEPOBTSB. 

and  replaced;  and  with  another  short  cylinder  beside  and 
opening  into  the  npper  part  of  the  piston  cylinder,  for  one  of 
the  valves  above  the  piston,  and  a  floating  top  to  the  piston 
cylinder,  constituting  the  other  valve  above  the  piston,  all  the 
stationary  parts  of  which  could  be  cast  in  one  piece,  and  all 
the  moving  parts  of  which  would,  when  once  in  operation,  be 
covered  with  and  made  air-tight  by  the  water.  The  patent 
was  intended  to  cover  these  improvements.  The  specifica- 
,tion  commences  by  stating  that  the  invention  consists  in  im- 
provements in  double-acting  pumps,  and  describes  the  parts 
constituting  the  pumps  as  improved,  their  objects  and  modes 
of  operation.  There  are  five  claims,  the  second  of  which 
only  is  claimed  to  be  infringed,  and  that  is  for  the  "com- 
bination of  the  piston  cylinder,  the  valve  chamber  and  its 
valves,  by  which  the  water  is  supplied  to  and  discharged  from 
the  lower  side  of  the  piston,  the  water  head,  and  a  cylinder 
cover,  which  is  removable  from  the  pump  through  the  open 
water  head,  substantially  as  described."  There  cannot  be  a 
double-acting  pump  without  two  sets  of  valves — one  below 
the  piston,  through  which  the  water  is  drawn  when  the  piston 
ascends,  and  another  above  the  piston,  through  which  the 
water  is  drawn  when  the  piston  descends.  Only  one  pair, 
the  one  below  the  piston,  is  specifically  mentioned  in  that 
claim.  That  pair,  with  the  other  parts  specifica^y  men- 
tioned in  the  olain;,  and  without  the  pair  above  the  piston, 
not  mentioned,  would  constitute  a  single-acting  pump  only. 
For  such  a  pump  the  claim  could  not  be  maintained,  because 
of  lack  of  novelty;  and  as  a  claim  for  such  a  pump  it  clearly 
would  not  be  infringed  by  the  pump  of  the  defendant.  The 
defendant  argues  and  insists  that,  as  the  inventor  separated 
his  claim  into  parts,  each  part  must  stand  by  itself,  and  be 
held  to  cover  only  devices  mentioned  in  it.  If  this  constmc- 
tion  should  be  adopted,  the  patent,  so  far  as  this  case  is 
concerned,  would  be  defeated.  The  patent  is  a  grant,  and  is 
to  be  fairly  and  liberally  construed,  in  favor  of  the  grantee, 
to  effectuate  the  intention  of  the  parties  to  it.  This  is  the 
settled  doctrine  in  this  country.  Gonstruii^  according  to 
this  rule,  the  whole  subject  of  the  patent  is  to  be  looked  at. 
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It  is  for  an  improvement  in  doaUe-aoting  pnmp8«  and  has 
no  reference  to  single-acting  pomps.  The  claim  must  be 
read  as  if  it  said,  for  the  combination,  in  a  donble-aoting 
pnmp,  such  as  had  been  described,  of  the  parts  mentioned. 
This  saves  the  patent,  and  saves  the  claim  as^a  claim  for 
the  combination  of  the  parts  mentioned  in  snch  a  pump. 
There  they  work  together,  and  are  not  a  mere  aggregation. 
The  defendant  sells  a  pump  whioh'^  has  an  open  cylinder  be- 
side  the  pist(m  cylinder,  for  the  valves  belov  the  piston,  both 
of  which  are  below  an  open  water  head,  through  which  the 
piston  and  these  valves  can  be  readily  withdrawn  and  re- 
placed ;  and  another  cylinder,  beside  the  piston  cylinder,  for 
the  valves  above  the  piston,  opening  into  the  water  head,  ex- 
tends over  it,  with  a  fixed  cover  to  the  piston  cylinder,  so 
that  the  valves  above  the  piston  can  be  worked;  all  the 
stationary  parts  of  which  are  oast  in  one  piece,  and  all  the 
moving  parts  of  which  are,  when  in  operation,  under  the 
water,  and  made  air-tight  by  the  water,  and  constituting  a 
double-acting  pump.  Here  are  all  the  elements  of  the  com- 
bination described  in  the  second  claim  of  the  patent,  each 
doing  the  same  thing  in  the  same  way  as  described  in  the 
corresponding  parts  of  the  specification,  except  the  cylinder 
cover .  of  the  piston  cylinder.  As  to  that,  in  the  orator's 
pump,  it  operates  during  the  down  stroke  of  the  piston,  as  a 
cover  for  that  cylinder,  without  which  the  valves  above  the 
piston  could  not  work  at  all ;  and,  in  the  defendant's  pump, 
it  does  precisely  the  same  thing,  during  the  corresponding 
movement,  without  which  the  valves  above  the  piston  could 
not  work  there  at  all.  In  the  orator's  pump  it  can  be  hauled 
up  with  the  piston,  through  the  open  water  head,  as  far  as 
the  fastenings  about  the  piston-rod  above  the  pump  will  per- 
mit. In  the  defendant's  pump  it  is  fastened  down  to  its 
place  by  braces  from  the  supports  of  the  piston-rod  above 
the  pnmp,  but  is  readily  removable  by  removing  those  braces, ' 
and  removable  through  the  open  water  head.  To  free  it 
wholly  from  the  rest  of  the  pnmp,  the  fastenings  of  the  pis- 
ton-rod, above  the  pump,  must  be  reqaoved  in  each  case;  so 
that  element  of  the  combination  performs  one  office  in  the 
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defendant's  pump  in  the  Bame  manner  as  in  the  orator's,  and 
in  the  manner  assigned  to  it  in  that  claim.  That  part  of  the 
orator's  invention  has  been  appropriated  to  the  constraction 
of  the  defendant's  pump.  It  is  not  necessary,  in  order  to 
constitute  infringement  of  a  combination  patented  as  such, 
that.the,  whole  combination  should  be  used.  If  a  part  of  it 
only,  that,  separate  from  the  rest,  was  new  and  patentable  to 
the  inventor,  is  used,  taking  that  part  is  an  infringement  pro 
terete.  Lister  v.  Leather,  8  Ell.  &  B.  1004;  Sellers  v.  Diekiti' 
ton,  5  W.  H.  &  Or.  Exch.  811,  312.  Here  the  whole  of  this 
part  of  the  patented  invention  is  taken  for  one  purpose,  but  not 
for  all.  It  is  none  the  less  taken,  however,  and  the  taking  is 
none  the  less  an  infringement  because  it  is  not  taken  for  all 
purposes. 

The  defendant's  pump  is,  probably,  in  some  respects,  an 
improvement  upon  the  orator's,  but  that  is  no  excuse  for 
taking  that  part  which  the  orator  invented,  and  is  not  claimed 
to  be.  It  is  said  that,  as  double-acting  pumps  were  well 
known  before,  the  orator  could  only  have  a  patent  for  his 
particular  form,  and  that  the  defendant's  pump  is  of  different 
form,  and  does  not  infringe.  Railway  Co.  v.  Sayles,  97  IT.  S. 
554.  And  the  statements  of  Mr.  Justice  Bradley,  in  the 
opinion  of  the  court,  are  cited  in  support  of  that  argument. 
Those  statements  are  very  applicable  to  cases  like  this.  It 
is  to  be  noticed  that  each  inventor  is  there  said  to  be  entitled 
to  his  own  specific  form  only  so  long  as  it  differs  from  those 
of  his  competitors,  and  does  not  include  theirs.  Here  the 
defendant  has  included  a  part  of  the  orator's  specific  form  of 
double-acting  pump,  and  cannot  shield  himself  from  being 
adjudged  an  infringer  to  that  extent. 

Let  there  be  a  decree  for  an  injunction  and  an  account,, 
according  to  the  prayex  of  the  biU,  with  costs. 
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Thb  Stsbbdis  Htdbattlio  Elsyatob  MAmv'o  Co.  and 
another  v.  Stbbbihs. 

(OWmai  OouTt,  8.  D.  New  Tork.    ,  1880.) 

L  Patert  No.  182,111,  issued  October  8, 1872,  for  "  improTcments  in  bf- 
draulic  elevatoTs,"  Md,  under  the  circumstances  of  this  case,  no<  in- 
fringed by  an  apparatus  constructed  according  to  patent  No.  172,S96, 
issued  February  1, 1876,  or  patent  No.  181,113,  Issued  August  IS,  1876, 
for  "  Improrements  in  hydraulic  elevators." 

3.  Patest  No.  132,112,  issued  October  8,  1872,  for  "  imptorements  in 
safety  devices  for  hydraulic  elevators,"  hdd  infringed. 

3.  Patents  Nob.  172,896  and  181,113,  hdd,  not  improvements  in  or  of, 
or  in  aid  of,  any  of  the  inventions  or  improvements  patented  by  pat- 
ents Nos.  132,111  and  132,112. 

Arthw  V.  Brie$en,  for  plaintiffs. 

George  W.  WingaU  and'  Francis  Forbes,  for  defendant. 

BiiATOHFOBD,  G.  J.  Letters  patent  No.  132,111  were  issued 
to  the  defendant,  October  8,  1872,  for  "improvements  in  hy- 
draolio  elevators."  Letters  patent  No.  132,112  were  issued 
to  him  on  the  same  day  for  "improvements  in  safety  devices 
for  hydraulic  elevators."  On  the  fourth  of  November,  1S72, 
he  and  two  other  persons,  being  then  the  owners  of  said  pat- 
ents, assigned,  by  an  instrument  in  writing,  the  said  two  pat* 
ents  to  "The  Stebbins  Hydraulic  Elevator  Machine  Manufac- 
turing Company,"  a  California  corporation.  One  of  the 
plaintiffs,  "The  Stebbins  Hydraulic  Elevator  Manufacturing 
Company,"  is  alleged  in  the  bill  to' be  a  California  corporation, 
and  the  said  assignment  is  alleged  in  the  bill  to  have  been 
made  to  it.  The  answer  appears  to  admit  that  such  assign* 
ment  was  made  to  the  plaintiff  corporation,  and  no  point  is 
made  that  it  was  not,  or  that  it  was  made  to  another  corpora- 
tion. But  there  is  no  explanation  as  to  the  discrepancy  of 
name  by  the  introduction  of  the  word  "machine"  into  the 
name  in  the  assignment.  The  parties,  however,  seem  to 
treat  the  corporation  assignee  as  being  the  corporation  plain- 
tiff. 

'The  assignment,  after  assigning  to  the  assignee  all  the 
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right,  title,  and  interest  of  the  assignors  in  and  to  the  said 
two  patents,  proceeds  thas :  "Together  with  the  right  to  mod- 
ifications, improvements,  or  re-issnes  thereof,  and  all  other 
and  similar  patents  in  the  United  States  which  may  be  issued 
to  us  or  any  one  of  us,  directly  or  indirectly,  in  aid  of  the 
imp^rovements  above  specified.  •  •  •  And  we  do  hereby 
covenant  and  agree  to  and  with  the  said  Stebbins  Hydraulic 
Elevator  Machine  Manufacturing  Company,  each  for  himself 
and  not  one  for  the  other,  to  make,  execute,  and  deliver  to  it, 
the  said  Stebbins  Hydraulic  Elevator  Machine  Manufacturing 
Company,  such  other  and  further  assurances,  deeds,  and 
transfers  as  may  be  necessary  or  proper  for  the  more  effectaal 
accomplishment  of  the  true  intent  and  purpose  of  these 
presents."  On  the  first  of  February,  1876,  letters  patent 
No.  172,896  were  issued  to  the  defendant  for  "improvements 
in  hydraulic  elevators,"  and  on  the  fifteenth  of  August,  1876,. 
letters  patent  No.  181,113  were  issued  to  him  for  "improve- 
ments in  hydraulic  elevators." 

This  suit  is  brought  to  recover  for  infringements  of  patents 
Nos.  132,111  and  132,112,  and  to  compel  the  defendant  to 
execute  to  the  plaintiff  corporation  an  assignment  of  patents 
Nos.  172,896  and  181,113.  The  specification  of  No.  182,- 
111  says:  "My  invention  relates  to  improvements  in  that 
class  of  hydraulic  elevators  which  are  used  for  elevating  per- 
sons and  things  from  one  floor  of  a  building  to  another.  My 
improvement  consists  of  an  arrangement  whereby  the  power 
of  either  one  or  two  upright  cylinders  can  be  employed  for 
elevating  the  load  according  to  the  weight  which  it  is  desired 
to  lift.  Heretofore,  when  two  cylinders  have  been  used  for  this 
purpose,  the  arrangement  has  been  such  that  the  pressore  in 
both  cylinders  was  applied  in  all  cases,  whereas,  frequently 
and  in  most  cases,  the  power  of  a  single  cylinder  is  sufficient, 
thus  causing  a  waste  of  water,  which,  especially  in  cities  where 
water  is  paid  for  by  the  gallon,  is  a  heavy  and  uxmecessaiy 
expense.  In  the  following  description  my  invention  is  fully 
described,  reference  being  had  to  the  accompanying  drawing 
forming  a  part  of  this  specification,  in  which  figure  1  is  a 
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front  elevation  of  my  machine,  and  figure  3  is  a  side  elera* 
tion.  A  A  represents  two  upright  cylinders,  which  are  secured 
to  the  same  bed  piece,  B,  at  a  short  distance  apart,  or  any 
number  of  such  cylinders  can  be  used.  Inside  of  these  cylin* 
ders  is  a  piston,  G,  and  each  of  the  pistons  has  a  bar,  d,  ex> 
tending  upwards  from  its  center  in  the  manner  of  a  piston-rod. 
These  bars  have  each  a  rib,  /,  extending  the  entire  length 
along  the  middle  of  one  side,  as  shown,  while  their  opposite 
pieces  are  framed  into  a  rack.  A  strong  metal  side  piece,  e, 
is  secured  to  the  outside  of  each  of  the  cylinders,  A,  at  their 
npper  ends,  ao  as  to  project  above  them.  A  shaft,  g,  extends 
across  above  the  cylinders  back  of  the  piston  bars,  d,  and 
bears  in  these  side  pieces.  A  spool,  h,  is  secured  ui>on  this 
shaft  opposite  the  rib,  /,  of  each  bar,  in  which  the  ribs  fit, 
so  that  they  form  guides  for  the  bar,  d.  A  shaft,  I,  passes  across 
above  the  cylinders  on  the  opposite  side  of  the  bars,  d,  and 
also  bears  in  the  side  pieces,  e.  Opposite  each  of  the  rack 
bars,  d,  a  broad  spur  wheel,  j,  is  secured  to  the  shaft,  I,  so  aa 
to  engage  with  the  teeth  on  the  vertical  bars ;  and  between  the 
two  broad  wheels,  j,  a  large  spur-wheel,  E,  is  fixed  to  the  shaft. 
Thus,  when  the  rack  bars,  d,  are  raised,  the  wheels,  j  and  E, 
on  the  shaft,  I,  are  revolved  by  the  engagement  of  the  rack. 
Below  the  wheels,  K,  a  shaft,  I,  passes  across  parallel  with 
the  shaft,  I,  and  bearing  in  the  lower  end  of  the  side  pieces, 
e.  This  shaft  has  at  its  middle  a  pinion,  m,  which  engages  with 
the  wheel,  E,  and  at  its  extremity  a  large  driving  pully  is 
secured,  marked  n,  around  which  the  belt  for  the  elevator  or 
car  passes.  By  this  arrangement  the  cylinders,  A  A,  can  be 
made  quite  short,  so  that  they  can  be  placed  in  a  cellar  or  other 
small  compartment,  as  the  speed  of  the  driving  pully  can  be 
multiplied  at  pleasure,  and  thus  obtain  a  large  amount  of 
elevation  for  a  short  stroke  of  the  piston  bar.  Either  one  or 
both  of  the  rack  bars  can  be  used  to  transmit  the  power  to  the 
gearing.  The  water  which  lifts  the  pistons,  G,  and  rack  bar, 
d,  is  introduced  into  the  cylinders  through  branch  pipes,  which 
are  secured  in  the  holes,  o,  in  the  bed  piece.  These  pipes  are 
BO  arranged  that  the  water  can  be  turned  into  either  one  or 
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both  oylinders  as  required.  By  this  means  the  ordinary  voik 
of  the  elevator  can  be  accomplished  by  one  of  the  cylinden, 
and  when  an  extraordinary  pressnre  is  required  both  cylinden 
can  be  employed,  thus  providing  an  elevator  that  will  ansrer 
in  any  place  and  do  its  work  with  great  economy  of  water." 
The  claims  of  this  patent  are  two,  as  follows :  "First,  the 
upright  cylinders,  A  A,  with  their  piston,  C  C,  each  of  sud 
pistons  being  provided  with  an  upright  and  rack  bar,  d,  in 
combination  with  the  shaft,  I,  with  its  spur-wheels,  j  j  and 
E,  shaft,  I,  with  its  pinion,  m,  and  driving  pully,  N,  whereby 
I  am  enabled  to  employ  the  pressure  in  either  one  or  both 
cylinders  for  hoisting  purposes,  substantially  as  and  for  the 
purpose  above  described;  second,  the  upright  rack  bars,  d, 
provided  with  the  rib  in  combination  with  the  guide  spools,  h, 
substantially  as  and  for  the  purpose  above  described." 

The  answer  of  the  defendant  admits  that  he  has  made  and 
sold  hydraulic  elevators  constructed  according  to  the  descrip- 
tion in  said  patent  No.  172,896.  According  to  the  testimoD; 
of  defendant's  expert,  Mr.  Eliot,  patent  No.  172,896  describes 
an  arrangement  of  two  working  cylinders  provided  with  suit* 
able  pistons,  one  of  the  cylinders  and  pistons  being  placed 
inside  of  the  other  in  such  a  manner  as  to  economize  room, 
and  at  the  same  time  allow  both  of  the  pistons  to  be  com- 
bined with  a  cross-head,  which  carries  sheaves  over  which  the 
lifting  ropes  of  the  elevator  work;  the  combination  and 
arrangement  being  such  that  one  of  the  pistons,  with  its  cor- 
responding cylinder,  can  be  brought  into  immediate  action 
to  assist  the  lifting  force  of  the  other  at  the  pleasure  of  the 
operator  or  attendant  of  the  elevator.  The  same  expert  states 
that  the  peculiar  means  by  which  such  a  result  is  accom- 
plished consists  in  making  the  main  working  piston  in  the 
form  of  a  cylinder,  and  connecting  its  upper  end  immedi- 
ately with  the  cross-head  that  carries  the  sheaves,  and  also 
in  connecting  with  the  said  cross-head  a  piston  which  works 
in  an  interior  cylinder  placed  concentric  with  the  outer  work* 
ing  piston,  and  connecting  with  th6m  a  valve  in  such  a  man- 
ner that  when  the  water  pressure  is  brought  to  bear  upon  the 
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main  working  piston  the  pressure  of  water  will  also  flow  into 
the  assisting  cylinder,  so  as  to  fill  ap  the  space  underneath  the 
assisting  working  piston,  which  is  directly  connected  with  the 
cross-head ;  that  said  assisting  piston  and  its  cylinder  are  pro- 
Tided  with  a  second  piston,  and  so  arranged  relatively  to  the 
water  pressure  that  whenever  the  attendant  of  the  machine 
desires  an  extra  amount  of  force  to  lift  the  load,  he  opens  a 
valve  to  admit  the  water  pressure  underneath  said  second 
piston,  and  its  force  is  thereby  immediately  applied  upon 
or  against  the  assisting  piston;  and  that  these  two  cylinders 
and  their  pistons  are  combined  by  means  of  a  oroes-head.  The 
same  expert  says  that  the  invention  set  forth  in  patent  No. 
132,111  and  that  set  forth  in  patent  No.  172,896  resemble  each 
other  only  in  the  fact  of  having  two  cylinders  bo  arranged  in 
A  hydraulic  elevator  as  to  be  capable  of  assisting  each  other  in 
lifting  the  load,  according  to  the  pleasure  of  the  operator  or 
attendant  of  the  machine;  that  ia  so  far  as  relates  to  the 
arrangeme9t  of  the  cylinders  and  the  means  of  combining 
them  together^  they  are,  in  his  opinion,  entirely  different  in 
their  construction  and  mode  of  operation;  that  the  arrange- 
ment of  the  cylinders  as  shown  in  patent  No.  183,111 
consists  simply  in  placing  one  beside  the  other  in  a  line,  so 
that  their  pistons  may  be  connected  with  a  line  of  shafting, 
the  only  means  of  their  combination  being  the  shaft  which 
carries  the  pinions  which  gear  into  the  racks  of  the  several 
cylinders  in  the  combination ;  that .  in  patent  No.  173,896 
the  arrangement  is  such  that  only  two  pistons,  with  their  cor- 
responding cylinders,  can  be  connected  .so  as  to  assist  each 
other,  one  of  them  being  placed  inside  of  the  other,  thereby 
arranging  them  so  that  the  two  may  be  connected  directly 
with  the  cross-head  which  carries  the  sheaves  over  which 
the  lifting  ropes  work,  there  being  no  racks  or  pinions  or  gear- 
ing of  any  kind  between  the  two  pistons  which  are  intended 
to  assist  each  other,  but  both  of  said  pistons  being  connected 
directly  with  the  same  piece  of  mechanism ;  that  the  com- 
bination and  arrangement  in  patent  No.  172,896  could  not  be 
substituted  to  operate  io  combination  with  the  device  described 
v.4,no.6— 89 
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in  patent  No.  182,111,  nor  oould  the  devices  in  patent  No. 
132,111,  for  oombining  the  two  cylinders,  be  sabstitated  so 
as  to  combine  the  two  cylinders,  or  pistons,  as  shown  and 
described  in  patent  No.  172,896 ;  and  that  for  these  reasons 
he  regards  the  inventions  set  forth  in  the  two  patents  as 
entirely  different  in  their  coustroction  and  mode  of  operation 
in  every  respect,  except  the  mere  fact  of  their  having  two 
cylinders,  and  their  pistons,  to  assist  each  otiier  in  lifting 
the  load.  The  plaintiff's  expert,  Mr.  Mclntyre,  says  that  the 
arrangement  described  in  patent  No.  172,896  is  substan- 
tially like  that  shown  in  patent  No.  182,111,  in  the  main  and 
particular  features  of  construction  and  mode  of  operation, 
namely:  the  combination  with  the  shaft  or  cross-head  (or 
other  device,  as  the  case  may  be,  for  operating  the  cable)  of 
the  pistons  of  several  cylinders,  in  such  a  manner  that  each 
of  said  pistons  is  always  in  direct  and  operative  connection 
with  the  cross-head  or  ddvioe  to  be  driven  by  the  piston, 
and  so  that  either  one  of  the  cylinders  and  pistons  may  be 
brought  into  use  as  a  re-enforce  to  the  other,  after  such  other 
shall  have  partially  raised  the  load  to  be  elevated;  that  the 
machine  shown  in  patent  No.  172,896,  while  it  involves  the 
main  feature  and  important  principle  of  construction  and 
mode  of  operation  which  is  the  subject  of  the  machine  in 
patent  No.  132,111,  is  supplemented  with  the  idea  of  such 
a  combination  and  arrangement  of  the  cylinders  as  that  one 
shall  be  concentrically  within  another,  and  as  that,  whether 
one  or  the  other  be  employed,  or  both  at  the  same  time,  the 
power  exerted  through  the  connection  of  the  piston  with  the 
shaft  or  other  device  to  be  driven  will  be  transmitted  centrally 
to  the  shaft  to  be  moved,  and  in  a  more  desirable  manner  than 
is  accomplished  by  the  construction  shown  in  patent  No.  132,- 
111 ;  and  that  the  machine  in  patent  No.  172,896  embraces  an 
improvement  on  th«  machine  shown  in  patent  No.  132,111, 
in  that  the  several  pistons  and  piston-rods,  which  are  always 
in  operative  connectin  with  the  shaft  or  thing  to  be  driven  by 
them,  are  always  so  supplied  with  water,  in  contact  with  the 
pistons,  that  when  the  water  pressure  ia  applied  to  either  pis- 
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ton,  to  re-enforce  the  other,  the  water  so  applied  -will  not  have 
to  fill  any  empty  portion  of  the  cylinder  beneath  said  piston 
before  its  motive  power  or  pressure  operates  upon  said  piston. 
There  is  no  doubt  that  in  patent  No.  172,896,  as  well  as  in 
patent  No.  132,111,  the  power  of  either  one  or  two  upright 
cylinders  can  be  employed  for  elevating  the  load,  according  to 
the  weight  which  it  is  desired  to  lift.  But  that  is  the  pur* 
pose  or  object  of  the  mechanical  means  employed  in  each. 
There  is  no  claim  in  No.  132,111  to  such  purpose  or  object. 
If  there  were,  such  claim  would  be  void.  The  first  claim  of 
patent  No.  132,111  is  a  claim  to  a  combination  of  the  cylin- 
ders, pistons,  rack  bars,  shafts,  spur-wheels,  another  shaft, 
pinion,  and  driving  puUy,  arranged  substantially  in  the  man- 
ner described  in  the  patent.  In  patent  No.  172,896  there  are 
cylinders  and  pistons,  but  no  others  of  the  elements  of  the 
combination  set  forth  in  the  first  claim  of  patent  No.  132,- 
111 ;  and  such  cylinders  and  pistons  in  patent  No.  172,896 
are  combined  and  arranged,  both  among  themselves  and  in 
reference  to  the  other  parts  of  the  machine,  in  an  entirely 
different  manner,  both  as  to  construction  and  mode  of  oper- 
ation, from  the  manner  in  which  the  cylinders  and  pistons  in 
patent  No.  132,111  are  combined  and  arranged  among  them- 
selves and  in  reference  to  the  other  parts  of  the  machine.  It 
is  claimed  for  the  plaintiff  that  the  puUy  arrangement  in  pat- 
ent No.  172,896  is  the  mechanical  equivalent  of  the  rack  and 
pinion  arrangement  in  patent  No.  132,111.  But  it  is  quite 
apparent,  from  the  evidence  of  Mr.  Mclntyre,  that  the  mechan- 
ical equivalency  consists  only  in  the  fact  that  in  each  patent 
each  piston  is  always  in  operative  connection  with  the  device 
to  be  driven  by  the  piston,  so  as  to  enable  there-enforcing  action 
to  be  effected.  But  the  concentric  arrangement  in  patent  No. 
172,896  for  the  central  transmission  of  power,  in  connec- 
tion with  the  mechanical  arrangements  which  in  that  patent 
take  the  place  of  the  rack  and  pinion  arrangement  in  patent 
No.  132,111,  make  the  arrangement  of  cylinders  and  pistons, 
and  the  attendant  machinery,  in  patent  No.  172,896,  a  differ- 
ent arrangement,  mechanically,  from  the  arrangement  of 


Digitized  by 


Google 


452  FEimBAL  BEPOBTEB. 

cylinders  and  pistons  and  the  attendant  machinery  in  patent 
Ho.  132,111,  and  not  one  embodying  any  inventiozi  claimed 
in  patent  No.  132,111. 

The  specification  of  patent  No.  172,896  says:  "In  the 
drawings,  A  represents  the  outer  casing  or  cylinder,  provided 
with  the  inlets,  a  a'.  On  each  side  of  the  casing.  A,  is  seemed 
a  suitable  frame-work  to  sustain  the  puUeys,  1  1  and  2  2.. 
From  this  frame-work  rise  the  vertical  guides,  B  B,  for  the 
cross-head,  C.  Within  the  cylinder.  A,  w:orks  jibe  hollow  pis- 
ton, D,  the  upper  portion  of  which  is  connected  by  suitable 
means  to  the  cross-head,  G.     Again,  within  the  hoUow  piston, 

D,  is  a  stationary  hollow  cyliijder,  E,  secured  to  the  bottom 
of  cylinder  A.  Thus  the  piston,  D,  moves  and  operates  between 
the  interior  of  the  cylinder  A  and  the  exterior  of  the  cylinder 

E,  for  purposes  hereinafter  explained.  Again,  within  the  cylin- 
der E  is  fixed  to  operate  the  piston,  F,  having  a  hollow  pis- 
ton rod,/,  reaching  nearly  to  the  top  of  the  cylinder  £. 
Again,  within  the  hollow  piston-rod  or  cylinder,/,  is  singly 
fitted  and  operated  the  piston,  G.  This  hollow  rod  or  eylin- 
inder,  /,  is  provided  with  a  valve,  g,  at  its  bottom  for  a  pur- 
pose hereinafter  explained.  Attached  to  the  piston,  G,  is  the 
piston-rod,  I,  the  opposite  or  upper  end  of  which  is  connected 
with  the  cross-head,  G,  by  any  suitable  means.  Through  the 
base  of  the  casing  or  cylinder.  A,  I  arrange  the  inlet  openings, 
a  a',  for  the  passage  of  the  water  from  the  connecting  pipes. 
The  opening,  a,  enters  the  cylinder.  A,  immediately  under 
the  piston,  D,  and  supplies  the  water  for  raising  that  pis- 
ton. The  opening,  a*,  enters  the  cylinder,  A',  immediately 
tinder  the  piston,  F,  and  supplies  the  water  for  raising  that 
piston.  The  pipes  conducting  the  water  to  the  openings,  a 
and  a',  may  be  supplied  with  discharge  cocks  of  any  of  the 
well-known  styles. 

"The  operation  of  my  device  is  as  follows:  The  elevator 
being  ready  to  ascend,  water  is  admitted  through  the  open- 
ing, a,  and  the  pressure  raises  the  piston,  D,  and  with  it  the 
piston-rod,  I,  both  being  connected  with  the  cross-head,  C; 
the  result  will  be  the  e^ual  ascent  of  the  pistons,  D  and  6. 
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As  the  piston,  G,  rises  in  the  hollow  rod  or  cylinder,/,  the 
dead-water  resting  in  the  pipe  below  the  cock  enters  through  the 
yalye,  g,  and  opening,  g\  into  and  fiJls  the  cylinder,/.  Let  ns 
suppose  the  elevator  has  reached  the  third  floor  of  the  build- 
ing and  some  additional  weight  is  added  to  the  load,  and  the 
main  piston,  D,  is  unable  to  rise  further,  water  is  admitted 
through  the  opening,  a\  and  under  the  piston,  F.  This  piston 
then  rises,  and  as  the  valve,  g,  closes  and  prevents  the  escape 
of  the  water  from  under  the  piston,  G,  the  piston,  F,  carries 
with  it  the  piston,  G,  and  piston  rod,  I,  and  an  additional 
power  is  thus  added  to  the  piston,  D,  to  aid  in  raising  the 
elevator.  By  this  construction  it  is  evident  that  I  am  able 
to  bring  the  auxiliary  piston,  F,  into  immediate  action  when 
needed.  It  remains  in  position  to  receive  the  hydraulic  press- 
ure, while  the  piston,  G,  and  rod,  I,  move  up  with  the  piston, 
D,  and,  practically,  become  an  elongated  rod  to  the  piston, 
F,  ready  to  catch  the  pressure  and  come  to  the  aid  of  piston, 
D,  whenever  additional  aid  is  required." 

An  examination  of  this  speciiioation  in  connection  with 
the  specification  in  patent  No.  132,111  shows  that  the  views 
of  the  defendant's  export  must  prevail  over  those  of  the 
plaintiff's  expert,  and  ^ihat  the  doctrine  of  mechanical  equiv- 
alents cannot  be  successfully  invoked  in  this  case  in  favor  of 
the  plaintiff.  The  specification  of  patent  No.  182,111  admits 
that  two  cylinders  had  before  been  used  to  elevate  the  load, 
and  that  the  pressure  in  both  cylinders  was  applied  in  all 
cases.  Of  course  both  cylinders  were  always  in  operative 
connection  with  the  device  to  be  driven  by  the  pistons.  The 
only  new  idea  in  common  in  patent  No.  132,111  and  patent 
No.  172,896,  is  the  idea  of  employing  the  power  of  either  one 
or  two  cylinders  so  as  to  economize  water.  One  patent  does  it 
by  one  mode  of  construction  and  operation,  and  the  other  by 
another,  cylinders  and  pistons  in  hydraulic  elevators  being, 
old,  to  the  extent  just  indicated. 

It  is  not  alleged  that  the  defendant  has  infringed  the  second 
claim  of  patent  No.  132,111,  and  it  follows  from  the  foregoing 
considerations  that  he  has  not  infringed  the  first  claim  of 
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that  patent.  The  defendant  has  constructed  two  elevators 
made  substantially  in  accordance  vrith  patent  No.  181,113. 
The»  defendant's  expert,  Mr.  Bliot,  testifies  that  he  regards  a 
machine  constructed  according  to  patent  No.  181,113  as 
being  substantially  different  in  its  construction  and  mode  of 
operation  from  a  machine  constructed  according  to  patent 
No.  133,111;  that  the  peculiarity  of  a  machine  constructed 
according  to  patent  No.  181,113  consists  in  using  the  water 
in  a  cylinder,  combined  with  the  working  cylinder,  in  such 
a  manner  that  the  pressure  of  the  water  in  said  cylinder 
shall  serve  to  always  equalize  the  constant  weight  of  the  car 
or  cage  and  its  attachments,  whatever  they  may  be;  that 
under  such  a  construction  no  additional  power  is*  added 
beyond  what  is  required  as  a  mere  counterbalance,  and  said 
counterbalance  is  a  constant  quantity  in  weight,  and  its 
method  of  application  is  for  precisely  the  same  pdrpose  as 
when  weights  are  ordinarily  added  to  said  cars  or  cages  for 
the  purpose  of  counterbalancing  them;  and  that  in  a 
machine  so  organized  there  is  but  one  working  cylinder  used, 
in  the  sense  in  which  that  term  is  used  as  applied  to  machines ; 
that  is,  furnishing  a  power  adapted  to  the  load  to  be  lifted. 
There  is  nothing  in  the  testimony  of  the  plaintiff's  experti 
Mr.  Mclntyre,  which  establishes  the  contrary  of  the  foregoing 
view,  and  the  counsel  for  the  plaintiff  contends,  in  argu- 
ment, that  what  is  found  in  patent  No.  172,896  is  also  found 
in  patent  No.  181,113,  with  the  exception  of  the  central  valve 
which  in  patent  No.  172,896  is  found  in  the  central  piston. 
The  considerations  before  stated  as  reasons  why  an  appa> 
ratus  constructed  according  to  patent  No.  172,896  does  not 
infringe  patent  No.  132,111,  go  to  show,  in  connection  with 
the  considerations  set  forth  in  the  testimony  of  Mr.  Eliot, 
just  recited,  as  to  patent  No.  181,113,  that  an  apparatus 
oonstructed  according  to  patent  No.  181,113  does  not  infringe 
patent  No.  132,111. 

The  defendant  testified  that  he  put  into  each  of  the  two 
elevators,  which  he  made  in  accordance  with  patent  No.  181,- 
113,  a  safety  brake  like  that  shown  in  patent  No.  132,118. 
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It  is  not  shown  by  the  defendant  that  he  had  any  license  or 
permission  to  do  so.  He  has,  therefore,  infringed  patent  No. 
132,112. 

Conceding,  for  the  purposes  of  this  case,  that  the  assign* 
ment  of  November  4,  1873,  assigns  the  right  to  improv*. 
ments  to  be  snbsequently  invented  or  patented  by  the  defend* 
ant,  in  or  of,  or  in 'aid  of,  the  inventions  or  improvements 
patented  by  patent  No.  182,111  and  patent  No.  182,112,  it 
is  manifest  that  the  reasons  before  set  forth  as  showing  that 
the  inventions  embraced  in  patent  No.  172,806  and  in  pat- 
ent No.  181,118  do  ^ot  infringe  patent  No.  182,111,  ar» 
•qnally  cogent  to  show  that  such  inventions  are  not  uuprove* 
ments  in,  or  of,  or  in  aid  of,  any  of  the  inventions  or  improve* 
ments  patented  by  patent  No.  182,111 ;  and  it  is  not  con* 
tended  that  any  of  snch  inventions  are  improvements  in,  or 
of,  or  in  aid  of,  any  invention  or  improvement  patented  by 
patent  No.  182,112. 

A  decision  as  to  the  proper  interpretation  and  scope  and 
effect  of  the  assignment  of  November  4,  1872,  is  nnneoes* 
sary.  The  plaintiff  is  not  entitled  to-  the  relief  it  claims 
nnder  said  assignment,  even  under  the  interpretation  of  it 
contended  for  by  the  plaintiff.  The  plaintiff  is  entitled  to 
the  nsnal  decree  in  respect  of  the  infringement  fo  patent  No. 
182,115).  The  question  of  oosts  u  reserved  for  farther  hear* 
infi. 


BtBIOBB   v.  nEtDELBEBOBB. 

{Otnnn  Oewit  8.  D.  JSTmi  Toiic    November  12, 1880.) 

Ijcfbinqbusnt— Emflotb — Cohhibsiokb — Injukotion. — Hdd,  nnder 
the  drcnmstances  of  this  case,  that  an  employe  \a  liable  to  acoount  fof 
the  conunissions  derived  hy  him  from  the  sale  of  infringing  gooda, 
•nd  that  he  could  be  enjoined  from  making  any  farther  sales. 

Baicb— Skflotibb  asd  Ekplotx— Puia  ra  BAJi.—Hdd,furlAer,  that  a 
suit  against  the  employer  in  another  district,  for  such  ^ales,  could  not 
be  plMided  in  bar  to  a  suit  against  such  employe  for  an  aooouat  and 
iajonotion. 
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Francis  Forhee,  for  plaintiff, 

Furman  Sheppard,  for  defendant. 

Blatchfobd,  G.  J.  The  bill  in  this  case  is  filed  for  the 
infringement  of  a  patent.  It  charges  that  the  defendant  has 
infringed  by  making,  using,  and  selling  the  invention  patented, 
\rhich  is  an  "improvement  in  show-cards  for  embroidery." 
The  infringement  is  alleged  to  have  been  committed  in  this 
district  and  elsewhere  in  the  United  States.  The  bill  prays 
for  the  payment  of  the  profits  made  by  the  defendant  from 
the  infringement,  and  of  the  damages  sustained  by  the  plain- 
tiff therefrom,  and  for  an  injnnotion  against  the  defendant 
restraining  him  from  making,  using,  or  vending  any  show* 
cards  containing  said  improvement. 

The  defendant  has  interposed  a  plea  to  the  bill,  and  it  has 
been  set  down  for  argument  and  argued.  It  sets  forth  that 
the  defendant  has  been  and  is  employed  by  the  persons  com- 
posing the  finn  of  Loeb  &  Bchoenfeld,  which  firm  is  engaged 
in  business  in  Philadelphia,  within  the  jurisdiction  of  the 
circuit  court  of  the  United  States  for  the  eastern  district  of 
Peimsylvania,  such  persons  being  resident  at  Philadelphia; 
that  his  business  is  to  visit  divers  places  and  exhibit  to  buy- 
ers samples  of  the  goods  made  by  said  firm,  and  solicit  offers 
or  orders  for  the  purchase  of  such  goods ;  that  such  orders  or 
offers,  when  received  by  him,  are  transmitted  by  him  to  the 
said  firm  in  Philadelphia;  that  said  firm,  in  case  the  offers  or 
orders  are  satisfactory  to  it  as  respects  price,  the  solvency 
or  pecuniary  ability  of  the  proposed  buyers,  the  terms  and 
conditions  of  the  proposed  purchase,  and  other  particulars, 
accepts  the  same,  makes  the  sale,  supplies  the  goods,  charges 
them  to  the  proposed  buyer,  and  renders  to  him  directly  a  bill 
for  the  same;  that  the  defendant  in  such  case  receives  a  com- 
mission on  the  amount  of  the  sale;  that  if  the  order  or  offer  is 
not  satisfactory,  it  is  declined  by  the  firm  and  no  sale  is  made, 
and  the  defendant  receives  no  commissions;  and  that  he  has 
not  in  any  other  way  made  or  sold  show-cards  for  embroidery 
containing  the  patented  invention. 
^_  The  plea  also  sets  forth  (2)  that  before  the  bill  in  this  snit 
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was  filed  the  plaintiff  filed  a  bill  in  said  circuit  court  in  Fenn< 
sylvania  against  the  members  of  said  firm,  for  an  infringe- 
ment  of  said  patent  by  them,  by  making,  using,  and  selling 
show-cards  for  embroidery  alleged  to  contain  said  patented 
invention,  and  praying  for  a  decree  that  they  pay  to  him  all 
profits  realized  from  said  infringement,  and  all  damages  sus- 
tained by  him  thereby,  and  for  an  injunction  restraining  them 
from  making,  using,  or  vending  any  show-cards  containing 
said  improvement;  that  the  defendants  in  said  suit  were 
served  with  process  therein,  and  appeared  and  answered  said 
bill,  setting  up  a  defence;  that  said  answer  was  replied  to, 
and  said  suit  is  pending  undetermined;  that  said  bill  is'  for 
the  same  subject-matter  and  things,  and  the  same  alleged 
grievances,  as  are  set  forth  in  the  bill  against  this  defendant, 
and  in  fact,  legal  effect,  and  intendment ;  prays  a  remedy  and 
relief  against  and  damages  and  profits  for  and  on  account  of, 
among  other  things,  the  alleged  acts  of  this  defendant,  as  set 
forth  in  the  present  bill  against  him,  and  that  said  alleged 
acts  of  this  defendant,  as  an  employe  of  Loeb  &  Schoenfeld, 
are,  in  contemplation  of  law,  deemed  and  taken  to  be,  and 
are  included  within,  and  constitute  a  part  of,  the  alleged 
wrongs  and  grievances  sued  for  in  said  bUl  filed  in  Pennsyl- 
vania, and  that  the  rightia,  relief,  profits,  and  damages,  if  any, 
to  which  the  plaintiff  is  entitled  by  reason  thereof,  conBtitute 
a  portion  of  the  subject-matter  and  of  the  claim  of  said  bill 
against  Loeb  &  Schoenfeld,  and  are  recoverable  thereunder; 
and  that,  therefore,  this  defendant  pleads  said  former  bill 
and  answer  as  a  bar  to  the  present  bill. 

As  to  the  first  branch  of  the  plea,  or  the  first  plea,  which- 
ever it  may  be,  (no  point  being  made  or  decided  as  to  whether 
there  are  two  pleas  or  only  one,  or,  if  two,  as  to  the  propriety 
of  pleading  two  pleas  without  leave,)  the  plea  must  be  over- 
ruled. The  substance  of  it  is  that  the  defendant  is  not  liable 
in  this  suit  for  what  the  plea  sets  forth  as  having  been  done 
by  him.  This  is  not  so.  The  plea  shows  that  the  defendant 
has  made  a  separate  and  independent  profit  to  himself  out  of 
the  sale  of  such  goods  as  he  has  been  instrumental  in  selling, 
by  receiving  a  commission  thereon,  in  which  commission  Loeb 


Digitized  by 


Google 


453  FEDBBAL  BBFOBTEBt 

&  Bchoenfeld  have  no  interost ;  that  his  commission  is  de- 
|>endent  on  the  sales;  that  he  has  made  the  sales  for  thepnr- 
pose  of  receiving  the  commission;  and  that  be  obtains  the 
commission  by  making  the  sales.  This  is  a  distinct  profit 
from  any  profits  made  by  Loeb  &  Schoenfeld.  The  commis- 
sion to  this  defendant  would  not  be  included  in  any  profits 
to  be  accoanted  for  by  Loeb  &  Schoenfeld,  and  such  commis- 
sion is  a  direct  profit  to  this  defendant  from  the  sale  of  the 
goods.  Moreover,  this  defendant,  although  selling  only  under 
the  circumstances  set  forth,  is  liable  to  be  restrained  in  this 
court,  by  an  injunction,  from  selling  the  infringing  goods, 
and  this  suit  is  properly  brought  against  him  for  that  pur- 
pooo.  This  court  has  obtained  jurisdiction  omx  his  person. 
The  plaintiff  has  a  right  to  restrain  the  defendant,  by  injunc- 
tion, from  participating,  in  the  way  set  forth,  in  such  sales, 
although  a  bill  wUl  also  lie  against  Loeb  &  Schoenfeld  to 
restrain  them  from  participating,  in  the  way  they  do,  in  the 
same  sales.  MaUby  v.  Boto,  14  Blatchf.  53. 
:  <  As  to  the  second  branch  oi  the  plea,  or  the  second  plea, 
it  follows,  from  the  foregoing  observations,  that  the  pendency 
of  the  suit  in  Pennsylvania  against  Loeb  &  Schoenfeld  is  no 
bar  to  this  suit.  This  defendant  is  not  a  defendant  in  that 
suit,  and  no  injunction  therein  coulii  be  issued  against  him 
by  name;  and,  although  an  injunction  therein  against  the 
defendants  therein  might  reach  them  for  the  acts  of  this 
defendant  as  an  employe  of  theirs,  yet,  although  he  is  an 
employe  of  theirs,  in  one  sense,  in  what  he  does,  he  is  inde* 
pendent  of  them  in  the  profit  he  makes  by  his  commission 
on  sales,  although  he  may  receive  his  eommission  through 
them  out  of  the  sale  price,  and  it  is  proper  that  the  plain- 
tiff should  have  an  independant  injunction  against  him  i& 
this  suit.  Again,  as  beforo  said,  the  bill  in  Fensylvania 
would  not  make  the  defendants  therein  account  for  the  com- 
mission received  by  this  defendant.  This,  therefore,  is  not 
the  case  of  another  suit  pending  between  the  same  parties  in 
another  jurisdiction  for  the  same  subject-matter. 

The  plea  is  overruled,  with  costs,  and  the  defendant  will  be 
assigned  to  answer  the  bill. 
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Bbenhait  -»'.  BTEAU'Tno  Anna  P.  Dorr. 

{Diitriet  Court,  T/.  D.  Pennsylvania.    November  17, 1880.) 

m 

L  AoMiRALTT  JnsiSDicqnoir— Suit  in  Bmu. — la  a  suit  in  rem  in  admiralty, 
against  a  vessel,  an  actual  seizure  is  necessaiy  %o  confer  upon  the 

court  jurisdiction  over  the  vessel. 

2.  Stnr  nr  Rbm— PnocKsa— liETunii  of  Marshai,.— To  process  issued 
in  a  suit  «'n  rem  in  admiralty,  the  marshal  made  return':  "  November 
8,  1876,  attached  the  steam-tug  Anna  P.  Dorr,  her  tackle,  etc.,  by 
serving  a  copy  ol  this  writ,  personally,  on  John  Carse,  part  owner  of 
same,  and  by  serving  November  6,  1875,  a  copy  of  this  writ  at  resi- 
dence of  Oapt.  E.  F.  Christian  on  wife."  Hdd,  that  the  return  did 
not  import  a  seizure  of  the  tug. 

In  Admiralty.  Sur  motion  to  set  aside  aliaa  writ  of  attach* 
ment. 

AcHEBON,  D.  J.  This  case  is  now  before  the  court  upon  a 
motion  made  on  behalf  of  Patrick  Brennan  and  L.  B.  Fortier, 
to  set  aside  an  alias  writ  of  attachment  for  the  arrest  of  the 
steam-tug  Anna  P.  Dorr,  which  was  allowed  by  this  court 
upon  the  ex  parte  application  of  E.  F.  Christian  and  John 
Carse,  supported  by  an  affidavit,  alleging  that,  pending  pro- 
ceedings in  the  cause,  the  vessel  had  been  clandestiuely  taken 
"out  of  the  custody  and  jurisdiction  of  this  court"  by  said 
Brennan. 

The  facts  of  the  case,  as  they  now  appear  to  the  court,  are 
as  follows :  On  October  27, 1875,  Patrick  Breiman,  an  owner 
of  the  one-fourth  of  said  tug,  filed  a  libel  in  rem  for  her  sale, 
and  the  division  of  the  proceeds  between  himself  and  his  co- 
owners,  Christian  &  Carse.  To  the  process  which  then  issued 
the  marshal  made  a  return  in  these  words:  "November  8, 
1875,  attached  the  steam-tug  Anna  P.  Dorr,  her  tackle, 
apparel,  furniture,  etc.,  by  serving  a  3opy  of  this  writ,  per« 
soually,  on  John  Carse,  part  owner  of  same,  and  by  serving, 
November  5,  1875,  a  copy  of  this  writ  at  residency  of  Gapi. 
E.  F.  Christian  on  wife." 

Christian  &  Carse  appeared  to  the  suit,  and  on  Novem- 
ber  15,  1875.  filed  an  answer  denying  "the  diversify  of 
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opinion  and  interest  among  the  ownera  in  relation  to  the 
employment  and  management"  of  the  tug  alleged  in  the  libel, 
and  praying  the  court  to  pronounce  against  the  libel. 

In  the  answer  it  is  alleged  "4hat  said  tug  now  it,  and  has 
been  during  the  season  of  navigation  of  1875,  engaged  in  her 
usual  employment  in  and  about  the  port  of  Erie, "  etc.  Again, 
it  is  alleged  "that  the  said  tug  is  now,  and  has  been  dniing 
the  entire  season  of  navigation,  employed  and  run  for  the 
joint  interest  and  profit  of  the  owners,"  etc. 

From  the  evidence  now  before  the  court  it  appears  that 
the  marshal  did  not  arrest  or  take  possession  of  the  tug  by 
virtue  of  said  process.  He  was  instraoted  by  the  libellant's 
proctors  not  to  arrest  her,  but  simply  to  serve  a  copy  of  the 
writ  upon  Christian  &  Carse,  and  these  instructions  he  obeyed. 
At  the  time  the  libel  was  filed  the  tug  was  in  the  possession 
of  Christian,  and  she  remained  in  his  possession  as  fully  after 
the  service  of  the  writ  as  before;  and  down  until  May  13, 
1877,  the  tug  was  run  by  Christian  in  and  about  the  harbor 
of  Erie,  and  upon  the  lake,  in  her  ori^nary  business.  Dur- 
ing aU  this  time  no  further  step  was  taken  in  this  suit. 

On  the  night  of  May  12,  1877,  the  libellant,  Brennan,  bar- 
ing obtained  possession  of  the  tug,  ran  her  out  of  the  harbor 
of  Erie  and  took  her  to  Buffalo,  New  Tork;  and  there,  on 
May  14,  1877,  filed  a  libel  in  rem,  in  the  United  States  district 
court  for  the  northern  district  of  New  Tork,  for  the  sale  of  the 
vessel  and  distribution  of  the  proceeds  among  the  owners. 
Thereupon  process  issued  and  the  boat  was  seized  by  the 
marshal  of  said  last-named  district.  No  answer  having  been 
interposed,  an  interlocutory  decree  in  that  suit  was  entered, 
and  a  final  decree  for  the  sale  of  the  tug  was  made  on  July 
26,  1877.  Subsequently,  E.  F.  Christian  moved  that  court 
for  an  order  opening  his  default  and  permitting  him  to  defend 
the  action,  and  vacating  the  decree  and  subsequent  proceed- 
ings, and  for  an  order  dismissing  the  suit,  on  the  ground  that, 
in  consequence  of  a  prior  action  pending,  the  court  had  no 
jnrisdiotion  in  the  premises. 

The  exemplification  of  the  record  of  the  United  States  dis- 
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triet  court  for  the  northern  district  of  New  York,  now  before 
me,  ehowB  that  at  the  hearing  of  that  motion  a  copy  of  the 
record  of  this  conrt  in  this  case  was  produced,  and  affidavits  oa 
both  sides  submitted,  showing  that  the  tug  had  not  been  seized 
bj  the  marshal  of  the  western  district  of  Fennsjlvania,  but 
was  left  in  the  possession  of  Christian,  and  the  cironmstances 
under  which  she  was  taken  out  of  the  harbor  of  Erie.  On 
April  15,  1878,  the  court  denied  the  motion  of  Christian,  and 
subsequently  the  marshal  of  the  northern  distriet  of  New 
York,  under  his  writ  of  venditioni  exponas,  sold  the  tug  to  L. 
B.  Portier  for  f  3,250. 

The 'purchase  money  haying  been  paid  to  the  marshal,  and 
by  him  paid  into  court,  Christian  &  Carse,  by  Sprague,  Gor- 
ham  &  Bacon,  profestiing  to  act  as  their  proctors,  petitioned 
the  court  for  an  order  distributing  the  funds ;  and,  such  order 
having  been  made,  the  above-named  proctors,  on  July  16, 
1878,  received  and  receipted  for  the  shares  of  Christian  & 
Carse,  in  their  name  and  behalf. 

It  is,  however,  alleged,  by  Christian  &  Carae,  that  this  action 
on  the  part  of  Sprague,  Grorham  &  Bacon  was  wholly  unau< 
thorized  and  never  ratified  by  them ;  and  they  further  allege 
that  L.  B.  Fortier  acted  and  conspired  with  Brennan  in  seiz- 
ing  and  taking  the  tug  from  Erie  to  Buffalo,  in  contempt  (as 
they  suppose)  of  the  process  of  this  court.  Whether  or  not 
these  allegations  are  true,  it  is  not  necessary  to  consider  in 
disposing  of  the  present  motion. 

The  United  States  district  court  for  the  northern  district  of 
New  York  having  passed  upon  the  question  of  jurisdiction, 
and  its  final  decree  standing  unreversed  and  unappealed  from, 
that  decree  would  be  recognized  and  acquiesced  in  by  this 
court,  even  were  I  of  opinion  that  its  decision  upon  the  ques- 
tion of  jurisdiction  was  esroneous.  But  I  do  not  entertain 
such  opinion. 

In  Miller  v.  United  States,  11  Wall.  294,  it  is  said :  "Ih  rev- 
enue and  admiralty  cases  a  seizure  is  undoubtedly  necessary 
to  confer  upon  the  court  jurisdiction  over  the  thing  when 
the  proceeding  is  in  rem.    In  most  of  such  cases  the  res  ia 
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movable  personal  property,  capable  of  actual  manucaption. 
Unless  taken  into  actual  possession  by  an  officer  of  the  court, 
it  might  be  eloigned  before  a  decree  of  condemnation  could  be 
made,  and  thus  the  decree  would  be  ineffectuaL  It  might 
come  into  the  possession  of  another  court,  and  thus  there 
might  arise  a  conflict  of  jurisdiction  and  decision  if  actual 
seizure  and  retention  of  possession  were  not  necessary  to  con- 
fer jurisdiction  over  the  subject." 

In  the  present  case  it  is  certain  that  there  was  no  actual 
seizure  of  the  tug  by  the  marshal  under  the  original  process 
issued  out  of  this  court.  Acting  in  accordance  with  the  express 
instructions  of  the  libellant  the  marshal  did  not  seize  the  tug, 
but,  with  the  acquiesence  of  all  the  parties  in  interest,  she 
remained  in  the  possession  of  Christian.  Of  this,  I  may 
here  say,  none  of  the  owners,  under  the  circumstances  of  the 
case,  have  any  right  to  complain. 

But  it  is  said  that  the  marshal's  return  shows  an  attach- 
ment of  the  vessel.  I  do  not  think  so.  °  True,  the  language 
of  the  return  is,  "attached  the  steam-tug  Anna  P.  Dorr."  But 
how  ?  "By  serviug  a  copy  of  this  writ  personally  on  John 
Garse,  part  owner  of  same,  and  by  serving,  November  5, 
1875,  a  copy  of  this  writ  at  residence  of  Captain  E.  F.  Chris- 
tian on  wife."  But  such  service  of  the  writ  was  not  an 
attachment  or  seizure  of  the  vessel. 

The  return,  as  a  whole,  does  not  import  any  seizure  of  the 
tug,  and  it  is  entirely  consistent  with  the  facts  as  they  appear 
aliunde. 

It  follows,  from  what  has  been  said,  that  the  order  allow- 
ing the  alias  attachment  in  this  case  was  erroneously  made. 
Certainly  that  order  would  not  have  been  made  had  the  court 
been  fully  advised  as  to  the  facts,  or  had  the  proceedings  in 
the  United  States  district  court  for  the  northern  district  of 
New  York  been  brought  to  its  attention. 

And  now,  November  17,  1880,  the  alias  attachment  is  set 
aside;  and  it  is  ordered  that  the  marshal  deliver  the  said 
steam-tug  Anna  P.  Dorr  to  L.  B.  Fortier;  and  it  is  further 
ordered  and  decreed  that  E.  F.  Christian  and  John  Carse 
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pay  the  costs  of  said  alias  writ,  and  all  sabseqaently-acomiag 
costs,  inolading  the  marshal's  costs  in  connection  with  the 
seizare  and  custody  of  the  boat;  the  same  to  be  taxed  by  the 
clerk. 


Ehbuait  and  others  v.  SteaM'Ship  Swiftsdbb. 

(Dutriet  Court,  D.  Maryland.    November  8, 1880.) 

1.  6ai>task — TowAOK.— Seirice  rendered  by  a  steamer,  in  the  course  of 

its  regular  pursuit,  in  towing  and  relieving  a  vessel,  under  circum* 
stances  of  no  unusual  danger  to  life  or  property,  and  without  the 
exercise  of  unusual  activity,  enterprise,  or  heroism,  should  not  be 
regarded  as  meriting  a  reward  out  of  all  relation  and  proportion  to 
vhat  would  have ,  been  accepted  upon  a  contract  contingent  upon 
success. 

The  Birdie,  7  Blatchf .  243. 

Ttie  B.  B.  Foiter,  1  Abb.  Adm.  235. 

2.  Saios—Samb. — In  such  case  the  allowance  should  be  sufficiently  liberal 

to  make  every  one  concerned  eager  to  perform  the  service  with  prompt* 
seas  and  energy,  and  also  to  encourage  the  maintenance  of  steam- 
vessels  sufficiently  powerful  to  make  the  assistance  effective ;  but  it 
should  not  be  so  large  and  so  out  of  proportion  to  the  services  actualljr 
rendered  as  to  cause  vessels,  in  situations  in  which  it  was  expedient 
that  they  should  quickly  accept  such  assistance,  to  hesitate  or  decline 
to  receive  it  because  of  its  ruinous  cost. 

In  Admiralty.    Libel  for  salvage. 

Sebastian  Brown  and  I.  Nevett  Steele,  for  libellahts,  cited : 
The  Ship  Ewbank,  1  Sumn.  400 ;  The  Independence,  2  Curtis, 
357;  The  Brig  Dodge  Healy,  4  Washington,  661;  Tyson  t. 
Prior,  1  Gallison,  135;  The  Emulous,  1  Sumn.  207;  The 
Clyde,  5  Ben.  98;  Sonderberg  v.  Tow-boat  Co.  3  Woods,  146; 
The  Ship  Charles,  1  Newb.  840 ;  The  Chalmette,  1  Woods,  399 ; 
The  City  of  Valparaiso,  2  Lowell,  501 ;  The  Amerique,  Q  L.  B. 
Privy  Council  Appeals,  476. 

John  H.  Thomas,  for  respondents,  cited :  The  M.  B.  Stetson^ 
1  Lowell,  119;  The  J  as.  T.  Abbott,  3  Sprague,  101;  The  I. 
F.  Parian,  8  Blatohf.  207;  The Stratton  Atidley,IA.  26i;  The 
Under  miter,  4  Blatchf.  94;  The  Birdie,  7  Blatchf.  389;  The 
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Colon,  Dt.  Gt.  B.  D.  of  N.  T.,  opinion  bj  Judge  Cheats,  Aug. 
14,  1878 ;  same  case  in  Gt.  Gt.,  opinion  by  Judge  Blatchford, 
July  9,  1880,  supra,  469 ;   The  PlainmiUer,  2  Fed.  Kep.  872. 

Morris,  D.  J.  The  British  steamer  Swiftsure,  1,920  tons, 
laden  with  a  cargo  of  iron  ore,  on  a  voyage  from  the  coast  of 
Africa  to  Baltimore,  vent  aground  about  9  o'clock  on  the 
morning  of  May  9,  1880,  in  the  waters  of  the  Atlantic  ocean, 
about  three  miles  from  the  light-house  on  Smith's  island, 
and  about  10  miles  from  the  entrance  into  the  Chesapeake 
bay.  The  morning  was  pleasant,  with  a  somewhat  hazy- 
atmosphere,  and  the  sea  was  smooth,  but  the  master  of  the 
steamer  mistook  the  light-house  on  Smith's  island  for  that  on 
Gape  Henry,  and  when  his  vessel  touched  the  bottom  sup- 
po^d  that  he  was  on  a  bar,  and  kept  her  at  full  speed  until 
he  had  forced  her  over  a  mUe  towards  the  shore,  and  until 
she  rested  firmly  bedded  in  the  sand.  During  the  forenoon 
the  sea  was  very  smooth  and  the  wind  south-west,  and  the 
steamer  lay  solidly  in  the  sand,  and  those  in  charge  of  her 
appear  not  to  have  been  specially  alarmed. at  her  situation, 
and  to  have  confidently  hoped  that  she  would  float  off  with- 
out injury  at  high  tide,  which  would  be  between  7  and  8 
o'clock  in  the  evening. 

The  steam-tug  B.  T.  Banks,  learning  from  the  pilot-boat 
that  the  Swiftsure  was  aground,  went  to  her  about  11  o'clock, 
but  finding  the  captain  of  the  Swiftsure  intoxicated,  and  the 
•first  officer  not  willing  to  employ  him,  the  master  of  the  tug 
concluded  not  to  remain  by  her.  The  keeper  of  the  life-sav- 
ing station  at  Cape  Charles,  learning  the  steamer's  situation, 
went  out  to  her  about  11  o'clock  and  boarded  her.  He  foimd 
the  captain  intoxicated,  and  had  an  understanding  with  the 
mate  that  he  should  keep  a  lookout  for  them  during  the  night, 
if  they  should  have  to  remain,  and  that  he  should  show  a 
light  on  a  favorable  landing  place  on  the  shore  should  the 
steamer  bum  signals  of  distress.  About  nudday  the  two 
steam-tugs  America  and  Battler,  while  cruising  just  outside 
of  the  capes  of  the  Chesapeake  bay  looking  for  vessels  coming 
from  the  sea  to  be  towed  in  were  informed  by  the  pilot-boat 


Digitized  by 


Google 


EHBHAN  V.  BTEAU-BHIP   SWIFTBDBE.  465 

that  the  Swiftsure  was  agroand  on  Smith's  island.  They  at 
once  proceeded  to  where  she  was  lying,  a  distance  of  eight  or 
ten  miles,  and  they  arrived  along-side  of  her  about  2  o'clock  in 
the  afternoon.  These  two  tugs  are  among  the  most  powerful 
on  the  Atlantic  coast,  and  are  well  equipped  for  relieving 
stranded  vessels.  They  offered  assistance,  and  were  invited 
on  board  of  the  steamer. 

The  wind,  which  had  been  south-west  in  the  morning,  was 
now  south-east — that  is  to  say,  directly  from  the  ocean — and 
the  water,  which  in  the  morning  bad  been  very  smooth,  was 
now  much  rougher,  so  that  the  steamer,  as  the  tide  rose,  was 
thnmping  more  and  more  upon  the  bottom.  Her  officers 
were  in  consequence  fearful  that  she  might  receive  serious 
injury  if  the  thnmping  continued,  and  when  the  tugs  arrived 
were  making  some  preparations  looking  to  throwing  overboard 
a  portion  of  her  cargo  if  the  thumping  should  increase  and 
the  ship  not  get  off  as  the  tide  rose.  The  officers  of  the 
steamer  asked  the  captains  of  the  tugs  if  they  thought  they 
could  get  the  steamer  off.  They  replied  that  they  could,  and 
were  willing  to  try.  They  were  then  told  that  the  sooner 
•they  got  to  work  the  better.  The  tugs  made  fast  first 
one  and  then  two  hawsers  to  the  stem  of  the  steamer,  and  by 
using  one  tug  to  keep  the  other  in  position',  as  well  as  to 
assist  in  pulling,  and  with  the  aid  of  the  powerful  propeller 
of  the  steamer  herself,  tliey  presently  got  the  steamer  so  that 
she  would  move  when  lifted  by  the  roll  of  the  sea,  and  little 
by  little  they  pulled  her  a  mile  or  more,  until  she  was  in 
water  where  she  would  float.  They  were  occupied  in  this 
service  until  about  half -past  5  o'clock.  When  the  steamer 
was  fairly  afloat,  and  in  deep  water,  her  captain  declined 
further  assistance  from  the  tugs,  and,  obtaining  a  pilot,  came 
in  through  the  capes  and  up  the  bay  to  Baltimore.  She  was 
there  examined  by  marine  surveyors,  and  found  not  to  be  in 
any  respect  injured  in  hull  or  machinery,  nor  was  her  cargo 
damaged. 

The  value  of  the  steamer  was  about  $110,000,  and  her  cargo 
about  115,000.     She  was  275  feet  long,  and  had  engines  of 
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ISO-horse  power.  She  was  a  well-baHi  iron  steamer,  launched 
in  August,  1878.  The  value  of  the  two  tugs  was  between 
$30,000  and  $40,000. 

I  think  it  clearly  appears  that  the  steamer,  at  the  time  the 
assistance  was  offered,  was  in  peril,  and  that  her  officers  so 
considered  her.  The  wind  and  sea  were  increasing.  That 
part  of  the  coast  is  considered  very  dangerous,  and  liable  to 
sudden  storms.  The  tide  there  has  a  rise  of  four  feet,  and  it 
would  have  been  high  tide  between  7  and  8  o'clock;  but  it 
appears  to  me  that  it  was  almost  a  mere  chance  that  the 
steamer  would  have  been  able  to  get  off  at  high  tide  by  her 
own  power  alone.  She  was  not  on  a  bar,  but  fully  a  mDe  in 
shore,  and  with  shoal  water  all  around  her.  The  wind  had 
a  tendency  to  carry  her  further  in,  and  the  thumping  was 
very  likely  to  cause  her  to  bilge  and  to  put  her  machinery  out 
of  working  order.  I  think  there  can  be  no  doubt  that  it 
would  have  been  culpable  hardihood  in  her  master  to  have 
refused  the  assistance  offered  by  the  tugs,  and  to  have  relied 
upon  the  chance  of  getting  off  at  high  water  without  their 
aid.  The  service  of  the  tugs  was,  therefore,  a  salvage  service, 
as  distinguished  from  mere  towage.  It  led  to  the  rescue  of  - 
the  ship  from  danger,  and  should  be  remunerated  as  salvage. 

It  is  to  be  considered,  however,  that  the  tugs,  in  rendering 
this  service,  were  not  going  outside  their  usual  occupation 
and  use.  They  were  both,  when  they  started  for  the  Swift- 
sure,  outside  of  the  capes,  looking  for  employment.  One  of 
them  had  been  so  far  out  as  to  meet  the  Swiftsure  as  she  was 
coming  in  from  the  sea  early  in  the  morning.  They  en- 
countered no  unusual  risk  either  to  life  or  property,  and  the 
officers  and  crew  endured  no  unusual  fatigue  or  labor,  and 
neither  men  nor  vessel  met  with  any  injury.  There  was  am- 
ple depth  of  water  all  around  the  Swiftsure  for  the  tugs  to 
navigate,  and  the  weather  was  not  stormy  nor  threatening. 
So  that,  although  the  assistance  was  most  timely  and  in  the 
highest  degree  beneficial  to  the  steamer,  it  was,  so  far  as  the 
tugs  were  concerned,  hardly  different  from  any  other  three 
hours  of  their  daily  employment.    It  is  scarcely  to  be  doubted 
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that  if  they  had  been  solieited  in  the  morning  to  undertake 
the  serviee  for  a  fixed  price  thej  would  have  agreed  to  remain, 
BO  long  as  the  weather  was  such  as  in  fact  it  continued  to 
be,  along- side  the  steamer,  and  work  at  her  for  their  usual 
oompensation  per  hour. 

Norfolk  was  only  85  miles  off,  and  in  that  port  there  were 
two  wrecking  companies,  owning  powerful  steam- vessels,  kept 
for  the  purpose  of  rendering  assistance  to  disabled  and 
wrecked  vessels.  Two  of  these,  the  Besolute  and  the  Bescue, 
started  to  go  to  the  Swiftsure,  one  of  them  at  4  .o'clock  in  the 
afternoon  and  the  other  at  11  o'cloc£  at  night.  So  it  appears 
that  the  Swiftsure  was  not  lying  where  she  would  be  likely 
to  remain  long  without  assistance  if  she  had  .signalled  for  it, 
or  had  taken  means  to  communicate  with  the  shore.  Al- 
though, therefore,  this  is  a  case  of  salvage,  it  is  one  of  a  low^ 
order  of  merit,  and  wanting  in  those  features  which  chiefly 
have  prompted  generous  allowance  proportioned  to  the  value 
of  the  property  saved. 

It  has  been  held,  and  I  think  rightly,  with  regard  to  steam- 
ers  whose  regular  pursuit  is  to  tow  and  relieve  vessels,  and 
where  connected  with  the  service  rendered  there  are  no  cir- 
cumstances of  unusual  danger  to  life  or  property,  and  no 
unusual  activity,  enterprise,  or  heroism  displayed  in  going  out 
to  render  it,  that  such  service  should  not  be  regarded  as 
meriting  a  reward  out  of  all  relation  and  proportion  to  what 
would  have  been  accepted  upon  a  contract  contingent  upon 
success.  The  Birdie,  7  Blatchf.  243;  The  H.  B.  Foster,  1 
Abb.  Adm.  235. 

The  allowance  in  such  cases  is  intended  to  be  sufficiently 
liberal  to  make  every  one  concerned  eager  to  perform  the 
service  with  promptness  and  energy,  and  also  to  encourage 
the  maintenance  of  steam-vessels  sufficiently  powerful  to 
make  the  assistance  effective.  It  would  be  contrary  to  the 
spirit  of  the  maritime  law  to  reduce  the  salvage  compensa- 
tion below  this  standard  of  liberal  inducement,  and  it  would 
equally  frustrate  its  purpose  if  the  allowance  should  be  so 
large  and  so  out  of  proportion  to  the  services  actually  ren- 
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dered  as  to  cause  vessels,  in  sitnations  in  which  it  was  expe- 
dient that  they  shonld  qniokly  accept  assistance  of  the  char- 
acter rendered  in  this  case,  to  hesitate  or  decline  to  receive 
it  because  of  its  ruinous  cost.  Endeavoring  to  keep  clear  of 
both  the  difficulties  above  indicated,  and  intending  to  practi- 
cally apply  the  rules  of  the  maritime  law  and  the  spirit  of 
the  precedents  in  our  own  courts  of  admiralty  to  which  my 
attention  has  been  called,  I  have  concluded  in  this  case  to 
award  to  the  salvors  the  sum  of  $2,500. 

With  regard  to  the  costs,  although  the  claim  of  $40,000 
made  by  the  libellants  was  extravagant,  and  may  have  oper- 
ated oppressively  upon  the  respondents,  yet,  under  all  the 
circumstances  of  this  case,  and  as  it  is  not  shown  that  any 
tender  or  ofPer  of  any  definite  sum  was  ever  made  to  the  libel- 
lants, I  am  not  inclined  to  vary  the  usual  rule. 

Nora.  Bee  P., P.  1£.  *  W.  Co.  v.  TU  StMim-boat  H.  G.  Teager,  1  Fed. 
Rep.  285;  Mayo  v.  OUwk,  Id.  73S;  Oonein  ▼.  Tht  Bargt  JonaOum  Chatt,  2 
J'bi).  Ref.  268. 
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Atlas  Steah-Ship  Go.  (limited)  v.  Btbau-Ship  Colon. 
{Oireuit  Gouri,  8.  D.  ITtw  Tork.    July  9, 1880.) 

1.  Baltaoe— Measubb  or  Comfbkbation.— It  is  the  policy  of  the  law  to 
give  a  proper  salvage  remuneration  to  powerful  and  well-equipped 
steamers  which  render  service  in  saving  property  that  is  in  peril  at 
sea ;  but  the  true  character  of  the  individual  service  must  be  looked 
at  under  the  circumstances  of  each  particular  case.  Held,  under  the 
circumstances  of  this  caae,  that  the  salvage  compensation  awarded  was 
adequate  and  liberaL 

Everett  P.  Wheeler,  for  libellant. 

Thomas  E.  SHUman,  for  claimant. 

Blatohfobd,  G.  J.  The  steam-ship  Golon  was  one  of  a 
regalar  line  of  steamers,  owned  by  the  claimant,  running 
between  New  Tork  and  Golon.  8he  left  New  York  on  the 
seventeenth  of  August,  1876,  bound  for  Golon,  with  140  pas- 
sengers,  and  a  crew  of  74  men,  all  told.  She  was  a  screw- 
steamer,  built  of  iron,  of  2,686  tons  burden,  full  brig  rigged, 
carrying  two  courses,  two  lower  top-sails,  two  upper  top-sails, 
two  top-gallant  sails,  two  spencers,  forestay  sail,  main- stay 
sail,  and  jib.  Her  spread  of  canvas  was  about  2,200  yards. 
Her  engines  were  compound  engines.  She  intended  to  go 
by  the  way  of  the  Crooked  island  passage.  On  the  twentieth  of 
August,  about  1 1  o'clock  in  the  forenoon,  she  broke  her  low- 
pressure  crank-shaft  in  the  crank.  By  the  accident  two  men 
were  killed,  the  four  columns  whiob  supported  the  low-press- 
nre  and  high-pressure  cylinders  were  broken,  and  other  parts 
of  the  machinery  were  badly  damaged.  The  damage  was 
such  that  it  could  not  be  repaired  at  sea,  and  the  master 
decided  to  make  for  the  port  of  New  York  under  sail,  the  pro- 
peller being  useless. 

At  the  time  of  the  accident  the  vessel  was  about  in  latitude 

28  degrees  17  minutes  north,  and  longitude  74  degrees  west 

from  Greenwich.     She  was  distant  about  781  miles  from  New 

'  York,  and  200  miles  from  the  nearest  port,  which  was  Nas* 

sau,  New  Providence.     Savannah  was  distAnt  420  miles,  and 
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Havana  about  the  same  distance.  In  auj  of  those  ports  the 
engines  coold  have  been  repaired.  Anchorage  could  have 
been  found  at  Watling's  island,  248  miles  distant,  and  at 
Little  Bird  rock,  826  miles  distant.  The  Colon  could  have 
made  any  of  those  ports  under  sail.  Aside  from  the  breaking 
of  her  machinery,  she  -was  entirely  stout,  staunch,  and  sea- 
worthy. About  half  an  hour  after  the  accident,  the  Colon 
was  got  under  all  sail,  and  her  master  attempted  to  vear; 
but,  her  propeller  not  being  disconnected,  he  was  unable  to 
do  so,  and  she  made  headway  to  the  southward  about  a  bot 
and  a  half  an  hour,  and  drifted  to  the  eastward  at  about  the 
same  rate.  The  prevailing  winds  at  thatt  season  of  the  year, 
and  in  the  vicinity  where  she  was,  were  more  favorable  foi 
her  to  proceed  to  New  York,  or  to  scnne  northern  port,  than 
to  a  West  India  port.  It  would  probably  have  taken  her  four- 
teen days  to  reach  New  York  under  sail  alone. 

The  master  of  the  Colon  was  exceptiouably  competent,  and 
had  had  a  wide  experience  in  steam-vesselB.  For  27  years 
he  had  navigated  that  part  of  the  ocean  through  which  the 
Colon's  route  lay.  He  had  frequently  tested  the  abihtyof 
the  Colon  to  make  headway  under  sail,  and  had  found  she 
was  entirely  manageable  with  the  wind  on  her  beam  or  abaft 
the  beam.  These  tests  were  made  while  the  screw  was  con- 
nected with  the  shaft.  The  screw  of  the  Colon  was  attached 
to  the  shaft  in' such  a  manner  that  it  could  be  discoimeoted 
in  less  than  two  hours,  and,  when  disconnected,  it  vould 
revolve  freely  and  would  not  interfere  with  the  steering  of 
the  vessel.  With  the  screw  disconnected  the  vessel  could  sail 
within  six  points  of  the  wind.  At  the  time  of  the  accident 
the  weather  was  pleasant  and  the  sea  smooth,  and  the  vind 
light  from  west-south-west.  The  part  of  the  ocean  where  the 
Colon  lay  disabled  was  much  frequented  by  both  steam  and 
sail  vessels.  Steamers  ruiming  to  and  fro  between  New 
York  and  Aspinwall  passed  in  the  immediate  vicinfty.  So 
did  steamers  from  the  Spanish  main,  bound  to  Cadiz  and  ports 
in  Spain  and  France.  So  did  sailing  vessels  bound  to  and 
from  New  Orleans,  M,obile,  and  Havana.    The  Colon  had  fresh 
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proTlaions  and  ioe  sofiGicient  for  four  or  fiv«  weeks,  and  salt 
provisiona,  among  her  stores,  snfficient  for  five  months.  She 
earried  also  in  her  cargo  large  quantities  of  flour,  salt  meat, 
and  preserved  provisions.  Her  cargo  was  worth  $250,000, 
and  none  of  it  was  of  a  perishable  nature. 

Shortly  after  the  accident  a  French  brig  was  boarded  by 
the  master  of  the  Colon.  The  brig  offered  her  services,  bat 
they  were  declined.  She  could  have  assisted  the  Colon  in 
getting  her  head  around  to  the  northward,  which  the  Colon 
was  unable  to.  do  unassisted,  with  the  wind  as  it  was,  and 
with  her  screw  connected  with  the  shaft.  Owing  to  the  acci- 
dent to  her  machinery,  it  was  not  convenient  for  the  Colon  to 
detail  men  to  disconnect  the  screw  antil  the  morning  of  the 
22d.  Towards  4  o'clock  in  the  afternoon,  and  about  five 
boors  after  the  accident,  the  Colon  sighted  the  steam-ship 
Etna,  distant  about  10  miles,  and  soon  after  hoisted  the  sig- 
nal "B.  N.  B., "  which  signified  that  she  wished  to  communi- 
cate close.  The  Etna  changed  her  course  and  bore  for  the 
Colon,  and  reached  her,  and  the  master  of  the  Colon  put  out 
a  small  boat  and  boarded  the  Etna.  The  Etna  was  an  iron 
steamship  of  1,274  tons  burden,  owned  by  the  libellant,  and 
running  regularly  between  New  York  and  West  India  ports. 
She  had  left  Kingston,  Jamaica,  on  the  seventeenth  of  Au- 
gust, bound  for  New  York,  where  she  was  due  on  August 
24th,  in  the  afternoon.  She  carried  39  passengers  and  a 
crew  of  88  men,  all  told.  Her  cargo  was  worth  about  $100,- 
000,  and  a  small  portion  of  it  consisted  of  fresh  fruits.  The 
Etna  was  worth  about  $100,000.  The  master  of  the  Colon 
had  an  interview  with  the  master  of  the  Etna  on  board  of  the 
Etna,  and  told  him  that  the  machinery  of  the  Colon  was  dis> 
abled,  and  that  he  wished  the  Etna  to  tow  him  back  to  New 
York.  After  some  negotiation  it  was  agreed  that  the  Etna 
would  undertake  the  service.  The  subject  of  compoisation 
was  mentioned,  and,  at  the  suggestion  of  the  master  of  the 
Colon,  it  was  agreed  that  that  should  be  left  to  be  determined 
by  the  parties  in  interest  in  New  York,  and  an  agreement  in 
writing  was  drawn  up,  and  was  signed  by  the  two  masters,  as 
follows: 
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"At  sea,  August  SO,  1876,  lai.  38  deg.  17  min.  N.,  long. 
74  deg.  W.,  on  board  steam-ship  Etna.  We,  the  nndersigned, 
do  hereby  agree  as  follows :  The  P.  M.  S.  S.  Colon,  being 
disabled  as  to  her  maohineiy,  but  in  other  respects  tight, 
staunch,  &ad  strong,  asks  the  Atlas  S.  S.  Etna  to  tow  her, 
the  Colon,  to  New  York.  The  undersigned.  Captain  S.  F. 
Griffin,  of  the  Colon,  stipulates  that  compensation  for  the 
assistance  to  be  rendered  shall  be  settled  by  the  companies 
in  interest  in  New  York;  and  the  undersigned.  Captain  J.  W. 
Sansom,  of  the  Etna,  accepts  the  stipulation  of  Captam  S.  P. 
Griffin,  and  for  his  part  will  render  the  assistance  mentioned 
upon  the  terms  stated. 

"S.  P.  Gsirna, 
"J.  W.  Samsom." 

The  Etna  had  only  one  hawser  suitable  to  assist  in  towing 
the  Colon.  It  was  a  10-inch  hawser,  which  had  been  in  use 
on  the  Etna  for  two  years  or  more,  but  was  in  good  condi- 
tion. The  Colon  had  a  larger  hawser,  new,  which  had  neyer 
been  used.  Before  the  captains  separated  it  was  arranged 
that  both  hawsers  should  be  used  in  towing.  This  agreement 
having  been  made,  the  master  of  the  Colon  returned  to  his 
vessel,  and  the  hawser  of  the  Colon  was  passed  to  the  Etna, 
and  the  hawser  of  the  Etna  to  the  Colon.  The  hawsers  were 
made  fast  to  the  after  bitts  on  the  quarter-deck  of  the  Etna, 
on  either  side,  and  the  Etna  resumed  her  voyage  to  New 
York  with  the  Colon  in  tow.  They  got  under  way  abont  7 
o'clock  in  the  evening  of  the  twentieth  of  August,  and  arrived 
off  Sandy  Hook  shortly  before  midnight  on  the  25th,  and 
came  up  the  bay  early  in  the  morning  of  the  26tb. 

During  all  the  time  that  the  service  was  performed  the 
weather  was  fine,  the  sea  smooth,  and  the  winds  favorable,  and 
during  most  of  the  time  both  vessels  carried  sail.  The  ves- 
sels arrived  in  New  York  safely  and  without  accident,  except 
that  the  Etna's  hawser  stranded  on  the  twenty-first,  and 
there  was  consequently  a  short  stoppage  while  it  was  being 
repaired.  In  consequence  of  the  inequality  in  the  strength  of 
the  two  hawsers,  they  were  so  arranged  that  that  of  the  Colon 
bore  more  of  the  strain  of  towage  than  that  of  the  Etna. 
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The  Colon,  on  her  arrival  in  New  York,  in  her  damaged  con- 
dition, was  worth  about  $230,000.  She  had  earned  no 
freight.  On  the  arrival  of  the  steamers  in  New  York,  the 
president  of  the  Facifio  Mail  Steam-ship  Company,  which 
owned  the  Colon,  called  on  the  agents  of  the  Atlas  Steam- 
ship Company,  and  asked  them  to  fix  a  sam  for  the  service 
rendered,  as  he  desired  to  transfer  the  passengers  and  cargo 
of  the  Colon  to  the  Crescent  City.  No  agreement  was  made; 
and  later  in  the  day  the  agents  of  the  Atlas  Steam-ship  Com- 
pany wrote  to  said  president  (Mr.  Clyde)  that  they  wished  to 
consider  the  matter,  and  that  they  would  communicate  with 
him  definitely  on  Monday,  August  28.  The  transhipment  of 
the  Colon's  passengers  and  cargo  to  the  Crescent  City  was  im- 
mediately commenced,  with  notice  thereof  to  the  agents  of 
the  Etna. 

On  Monday  the  agents  of  the  Atlas  Company  called  upon 
Mr.  Clyde  and  stated  to  him  that  they  considered  the  services 
worth  $150,000,  and  that  they  would  claim  that  amount.  Mr. 
Clyde  replied  that  he  did  not  think  the  service  was  worth  any 
eneh  sum,  but  that  he  was  willing  to  pay  them  fair  compen- 
sation. There  was  no  farther  negotiation,  and  on  the  fol- 
lowing day  the  libel  in  this  case  was  filed  against  the  Colon 
and  her  cargo,  claiming  $160,000.  The  greater  portion  of 
the  cargo  of  the  Colon  was  then  on  board  of  the  Crescent  City. 
Process  was  issued  under  the  libel,  and  the  Colon  and  the 
cargo  were  both  attached.  A  stipulation  for  the  value  of  the 
Colon  and  her  cargo,  in  the  sum  of  $150,000,  was  given 
August  30th.  The  libel  was  filed  by  the  Atlas  Steam-ship 
Company,  (limited,)  for  itself  and  all  others.  The  master, 
officers,  and  crew  filed  petitions  to  be  made  co-libellants,  and 
orders  to  that  effect  were  entered.  A  salvage  compensation 
of  $10,000  was  awarded  by  the  district  court  to  the  owners  of 
the  Etna  and  to  her  master  and  crew.  Of  this  sum  $4,375 
was  awarded  to  the  master  and  crew,  and  $750  more  to  the 
master.  These  two  sums,  amounting  to  $5,125,  have  been 
paid  by  the  owners  of  the  Colon.  The  cargo  of  the  Etna  was 
shipped  under  billa  of  lading  which  permitted  the  Etna  to  tow 
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and  BBsist  vessels  in  all'  situations.     Certain  consignees  of 
cargo  on  the  Etna,  whose  goods  had  been  damaged  by  the 
detention,  filed  petitions  and  became  co-Ubellants.     The  dis- 
trict court  decreed  that  they  should  recover  the  damages  sns- 
tained  by  them,  and  that  the  Colon  should  pay  the  same  in 
addition  to  the  award  of  $10,000.     The  damages  of  these 
co-libellants  were  assessed,  and,  with  the  costs  awarded  to 
them,  amounted  to  $2,200.28,  and  that  sum  has  been  paid  by 
the  owners  of  the  Colon.    A  reasonable  allowance  to  the  Etna 
for  damage  to  her  hawser  is  $75 ;  for  repairs  to  her  deck  and 
engine,  $300;  and  for  extra  coal  used,  $125.     The  wear  and 
tear  of  the  engine  of  the  Etna  depended  on  the  pressure  of 
steam  carried  and  the  number  of  revolutions  made.     The 
cargo  of  the  Colon  was  shipped  under  bills  of  lading  which 
exempted  her  from  liability  arising  from  disasters  or  dangers 
of  steam  navigation.     The  damage  to  her  engine  resulted 
from  a  latent  defect  in  tl\e  crank-shaft,  which  could  not  have 
been  discovered  by  examination  prior  to  the  breakage.    None 
of  the  officers  or  crew  of  the  Etna  left  their  vessel  at  any  time 
to  render  assistance  to  the  Colon.     None  of  the  passengers  or 
property  on  board  of  the  Colon  were  transferred  to  the  Etna. 
The  towing  voyage  to  New  York  was  without  danger  or  anxiety. 
The  Colon  was  equipped  with  eight  sail-boats,  large  enough 
for  ocean  service,  which  could  have  been  sent,  if  necessary,  to 
intercept  steam  vessels  or  to  some  port.     The  engineer's  log 
of  the  Etna  shows  that  there  are  entries  in  it  as  follows: 
"August  2l8t.  Forward  crank-pin  and  thrust  heating."  "Au- 
gust 22d.    Still  running  water  on  the  bearings."    "August 
2$th.  Bearings  hard  to  keep  cool."     It  was  found  that  these 
entries  were  made  nearly  two  ^ears  after  the  service  was 
rendered  and  during  the  progress  of  the  trial  in  the  district 
court.     The  libellants  endeavored,  on  the  trial  in  the  district 
court,  to  prove  that  they  had  sustained  a  loss  of  $2,300  in 
freight  on  account  of  the  detention  of  the  Etna.    This  claim 
was  abandoned  after  considerable  testimony  in  regard  to  it 
had  been  taken.     The  libellants  put  forth  on  the  trial  in  the 
district  court  exaggerated  claims  as  to  items  of  damage  and 
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disborBemenis,  and  gave  proof  in  regard  to  them,  but  after- 
wards abandoned  such  claims.  The  district  court  refused  to 
allow  costs  to  the  owners  of  the  Etna 

On  the  foregoing  facts  my  conclusions  of  law  are  thai  the 
compensation  awarded  by  the  district  court  to  the  owners  of 
the  Etna — $4,875 — was  adequate  and  liberal;  that  costs  in 
that  court  were  properly  refused  to  them;  and  that  they 
should  pay  to  the  claimant  its  costs  of  this  court. 

The  claim  of  the  owners  of  the  Etna,  in  their  i>dtition  of 
appeal,  is  that  they  are  entitled  for  the  salvage  service  to 
not  less  than  $25,000,  with  costs,  besides  compensation  for 
the  actual  losses  and  damage  sustained  by  them  in  the  serv- 
ice,  and  exclusive  of  any  award  to  the  master  and  crew  of  the 
Etna  for  their  services.  In  other  words,  they  claim  that  the 
$500  should  be  increased  to  $1,856.65,  and  the  $4,375  to 
$25,000.  This  would  make  the  entire  amount  paid  and  to 
be  paid  by  the  Colon  $.34,181.98,  besides  costs,  and  it  would 
make  the  relative  compensation  of  the  owner  of  the  Etna  and 
her  ship's  company  as  4.87  to  1. 

There  is  no  appeal  by  the  owners  of  the  Etna  from  the 
ratio  of  distribution  of  the  $9,500.  There  is  no  allegation 
in  the  petition  of  appeal  that  the  decree  below  is  erroneous 
because  it  did  not  give  to  the  owner  of  the  Etna  a  larger  pro- 
portion of  the  $9,500  than  $4,375,  and  no  allegation  that  the 
master  and  crew  should  not  absolutely  have  bad  as  much  as 
$5,125,  or  as  much  of  the  $9,500  as  $5,125.  The  ratio  of 
distribution  adopted  by  the  district  court,  if  applied  to  a  sum 
large  enough  to  give  to  the  owners  of  the  Etna  $25,000  in 
place  of  $4,375,  would  require  that  sum  to  be  $54,285.73,  so 
as  to  give  to  the  master  $4,285.73  instead  of  $750,  and  to 
the  master  and  crew  $25,000  instead  of  $4,375;  and,  adding 
to  this  the  $1,856.65  and  the  $2,200.28,  would  make  a  total 
of  $58,342.66,  exclusive  of  costs.  But  the  owners  of  the  Etna 
really  contend,  on  this  appeal,  that  the  compensation  to  them, 
relatively  to  the  compensation  of  the  ship's  company,  should 
be  as  4.87  to  1. 
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Complaint  is  made  that  the  ehip's  company  receive  $750 
more  than  the  owners  of  the  Etna;  that  the  ship's  company 
were  in  the  employ  of  such  owners  and  paid  by  it,  and  did 
little  work  as  oompa;red  with  the  Etna,  and  little  increased 
work ;  and  that  the  substantial  service  was  rendered  by  the 
steamer,  and  not  by  individual  exertions.  It  is  also  said  that 
the  meager  character  of  the  award  to  the  vessel  will  prevent 
owners  of  vessels  from  rendering  salvage  service;  that  the 
employes  of  the  vessel  are  allowed  to  use  the  product  of  the 
investment  of  the  capital  of  the  ship-owner  to  benefit  them- 
eelves ;  that  if  the  decree  below  is  allowed  to  stand  as  fixing 
a  just  measure  of  compensation  to  the  ship-owner,  ship- 
owners will  instruct  their  masters  to  no  longer  attempt  to 
save  property  in  peril  at  sea ;  and  that,  in  consequence  of  the 
decision  below,  this  has  already  been  done  by  one  of  the 
steam-ship  lines  from  the  port  of  New  York.  These  are  not 
commendable  suggestions,  and  it  is  not  to  be  supposed  that 
other  ship-owners  will  follow  the  example  set  in  this  case  of 
making  such  unfounded  and  exaggerated  claims  as  are  made 
in  the  libel,  culminating  in  a  demand  for  $150,000.  If,  on 
the  real  facts  of  this  case  as  they  appeared  to  the  district 
court,  and  as  they  appear  to  this  court,  the  consequences 
intimated  shall  be  arranged  for  by  those  who  threaten  them, 
they  will  undoubtedly  hesitate  to  carry  them  oat,  if  from  no 
other  motive,  from  that  of  self-interest,  lest  they  themselves 
may  at  some  time  be  in  the  peril  with  their  property  to  which 
they  propose  to  abandon  the  property  of  others.  The  consid- 
erations suggested  are  of  no  force  except  to  injure  those  who 
procure  their  advocates  in  court  to  put  them  forth,  and  can 
meet  with  no  favor  from  disinterested  and  impartial  persons. 

It  is,  undoubtedly,  the  policy  of  the  law,  and  it  will  be  the 
aim  of  the  court,  to  give  a  proper  salvage  remuneration  to 
powerful  and  well-equipped  steamers  which  render  service  in 
saving  property  that  is  in  peril  at  sea.  But  the  true  charac- 
ter of  the  individual  service  must,  under  the  circumstances  of 
each  particular  case,  be  looked  at.  In  the  present  case,  the 
acts  of  the  master  of  the  Etna  at  the  time  Miow  most  die* 
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tinotlj  what  he  understood  the  exigency  to  be.  The  agree* 
ment  signed  volontarily  by  him,  and  under  no  streBS,  press* 
ore,  or  compulsion,  shows  his  view  of  the  situation  of  the 
Colon,  and  of  the  servioe  required  of  the  Et.na.  There  is  no 
claim  that  the  situation  was  misrepresented  to  him,  or  was 
misunderstood  by  him.  The  Colon  was  disabled  as  to  her 
machinery,  but  was  in  other  respects  tight,  staunch,  and 
strong,  and  needed  no  assistance  but  towage.  The  Etna 
towed  her  to  the  port  to  which  the  Etna  was  bound.  For  the 
time  occupied  in  the  towage  the  compensation  of  $4,375  is  at 
the  rate  of  over  |83  an  hour.  The  delay  to  the  Etna  was  36 
hours.' 

It  is  speculation  and  conjecture  to  assume  that  disaster 
vould  have  overtaken  the  Colon  because  of  her  location,  or  of 
her  drifting,  or  of  a  change  of  weather,  or  of  her  being  deprived 
of  the  use  of  her  steam  machinery,  or  of  any  shortness  of 
provisions.  Anything  may  happen,  but  there  is  no  evidence 
on  which  to  fonnd  a  reasonable  belief  that  disaster  would  have 
happened  to  the  Colon  or  her  cargo  from  any  one  of  those 
causes. 

The  evidence  does  not  show  any  serious  risk  to  the  Etna, 
with  proper  management  of  her  machinery.  It  is  to  be 
assumed  that  her  machinery  was  properly  managed.  She 
was  not  asked  to  improperly  manage  her  machinery  in  tow- 
ing, or  to  tow  at  too  rapid  a  rate,  with  injury  to  the  machin- 
ery, when  the  machinery  could  have  been  properly  managed, 
and  the  towing  could  have  been  done  at  a  less  rapid  rate  with- 
out injury  to  the  machinery.  Improper  use  of  the  machinery^ 
when  it  could  as  well  have  been  properly  used,  is  not  to  be 
laid  to  the  account  of  the  Colon.  The  evidence  as  to  the 
actual  results  of  the  towing  on  the  machinery  of  the  Etna 
shows  that  the  risk  of  breaking  it  down  by  the  towing  was 
very  small.  On  the  evidence  the  risk  of  the  Etna  exhausting 
her  fuel  was  very  small.  As  to  the  risk  of  the  Etna's  receiv- 
ing nothing  if  her  machinery  had  given  out,  or  her  coal  been 
exhausted  before  reaching  Mew  York,  it  is  clear  that,  as  the 
serrice  by  the  agreement  was  towage  towards  New  York,  the 
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Etna  would  bave  been  entitled  to  compensation  for  sncb  tow- 
age as  sbe  gave,  if  she  had  been  compelled  by  either  of  the 
causes  named  to  give  up  the  towage,  provided  the  Colon  had 
reached  New  York  eafely.  There  is  no  reason  to  suppose  she 
would  not  have  reached  New  York  safely 

The  amount  awarded  by  the  district  court  for  the  service 
seems  to  be  fully  adequate,  in  view  of  the  amounts  awarded 
in  the  various  oases  cited  on  the  part  of  the  libellant  as  well 
as  of  the  claimant,  under  the  circumstances  of  those  cases  as 
compared  with  the  circumstances  of  this  case. 

As  to  the  distribution  made  by  the  district  court,  if  $10,> 
000  is  the  proper  total  sum,  as  it  is,  the  owners  of  the  Etna 
can  bave  no  larger  share  of  it  (besides  the  $500)  than  the 
$4,375,  as  they  do  not  appeal  from  the  award  to  the  master 
of  $750,  and  to  the  master  and  crew  of  $4,375,  and  those 
sums  have  been  paid.  It  was  proper  for  the  district  court 
to  refuse  costs  to  the  owners  of  the  Etna  because  of  the  ex- 
orbitant and  unfounded  claims  they  brought  forward,  and 
the  expense  and  trouble  to  which  they  wantonly  subjected  the 
claimant. 

The  owners  of  the  Etna  should  have  a  decree  for  the  same 
amount  as  in  the  district  court,  without  the  costs  of  that  court, 
and  should  pay  to  the  claimant  the  costs  of  this  court. 


Lands  v.  A  Gaboo  of  227  Tons  of  Goal. 
(DUtriet  Cottrt,  D.  2few  Jersey.    November  9, 1880.) 

1.  Admirai,T7  JimisDioTipH— Motiok.—A  court  of  admimlty  will  OTdl- 

narily  refuse  to  decide  a  jurisdictional  question  upon  a  mere  motion. 

Cuahing  v.  Laird,  4  Ben.  88. 

DennitUnm  v.  Draper,  6  Blatchf.  836.        , 

TM  Othello,  1  Ben.  43. 

2.  MoNmoir— iHBUFFidEBT  DKaosiFnoK.— An  objection  tbat  tlie  raoni- 

tion  did  not  sufficiently  describe  tbe  property  to  be  attached,  is  insuf- 
ficient, where  tbe  marshal  has  not  been,  thereby  misled,  and  attached 
the  wrong  property. 
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8.  AdicoulLTT  JtTXiBDionoN — ^BCABrrno!  Cortracts. — Conrts  of  ad- 
miralty hare  jurisdiction  of  all  marittme  contracts. 
Steam-Tioat  r.  Phaebiu,  11  Pet.  176. 

4.  Habitimk  ConT&A.oi — Contract  of  ArrBBioHTUENT. — ^A.  contract 

for  the  transportation  of  freight  or  merchandise  upon  navigable 
waters  is  maritime  in  its  character. 
Conal-boat  Walsh,  5  Ben.  7S. 

5.  Navioabia  Watkbs— Judicial  Notice.— rTbe  court  will  take  Ju- 

dicial notice  In  such  case  that  the  waters  on  which  the  contract 
was  performed  were  navigable,  without  any  allegation  of  the 
fact  in  tiie  libel. 
.  The  ApoUon,  Q  Wheat.  874. 

The  Steant'boat  Jefferson,  10  Wheat  428. 

PetfTOux  V.  HoKori,  7  Pet  842. 

Libel  in  Rem. 

J.  A.  Hyland,  for  libellant. 

R.  Wayne  Parker,  for  claimant. 

Nixon,  D.  J.  This  is  a  proceeding  in  rem  against  a  cargo 
of  227  tons  of  coal,  to  recover  for  freight  in  transporting  it  in 
the  libellant'a  boat,  the  E.  N.  Brooke,  from  Elizabethport  to 
Newark,  in  this  state,  and  for  demurrage  for  the  detention  of 
the  vessel  in  discharging  the  cargo.  On  the  return  of  the 
monition  the  respondents  filed  two  exceptions:  (1)  That  the 
libel  did  not  disclose  a  case  of  which  the  court  had  jurisdic- 
tion ;  (2)  that  the  monitions  did  not  sufiSciently  describe  the 
property  to  be  attached. 

It  is  an  answer  to  both  to  say  that,  with  regard  to  the  first 
exception,  a  jurisdictional  question  is  raised,  which  a  court  of 
admiralty  requires  to  be  presented  by  the  pleadings  and  proofs, 
and  ordinarily  refuses  to  decide  upon  a  mere  motion,  (see 
Gushing  v.  Laird,  4  Ben.  88 ;  Dennistoun  v.  Draper,  5  Blatchf . 
336 ;  The  Othello,  1  Ben.  43;)  and,  with  regard  to  the  second, 
there  is  no  pretence  that  the  marshal  has  been  misled,  and 
attached  the  wrong  property  for  lack  of  a  more  definite  descrip- 
tion. The  advocate  of  the  libellant  has  filed  with  his  brief 
the  affidavit  of  the  libellant  that  the  boat  performing  the 
service,  for  which  the  freight  is  alleged  to  be  due,  is  a  foreign 
vessel — both  the  vessel  and  the  owner  belonging  to  the  port 
of  New  York.  If  he  deem  the  fact  a  material  one  in  the  case, 
he  has  leave  to  amend  his  libel  in  this  respect. 
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It  is  conceded  that  the  jurisdiction  of  ooorts  of  admiralty 
in  matters  of  contract  is  confined  to  those  that  are  mari> 
time,  bnt  it  embraces  all  sneh,  (^team-boat  v,  Phcebua,  11  Pet. 
179 ;)  and  a  contract  for  the  transportation  of  freight  or  mer- 
chandise! npon  navigable  waters  has  always  been  reckoned 
maritime  in  its  character.    Canal-boat  Walsh,  5  Ben.  73. 

The  libel  sets  forth  a  contract  of  affreightment,  the  per* 
formanoe  of  the  service,  and  claims  a  lien  npon  the  cargo  for 
tbe  freight  dae.  Whether  the  lien  exists  or  not  will  depend 
npon  the  proofs,  and  cannot  be  determined  on  exceptions  to 
the  libel.  The  court  will  take  judicial  notice  that  the  waters 
on  which  the  contract  was  performed  were  navigable,  without 
any  allegation  of  the  fact  in  the  libel.  The  Apollon,  9  Wheat. 
874;  The  Steani'boat  Jefferson,  10  Wheat.  428;  Peyrouae  v. 
Howard,  7  Pet.  342. 

The  exceptions  must  be  overruled,  and  the  respondents 
having  answered  let  an  order  be  entered  referring  this  case  to 
the  commissioner  fox  proofs. 
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80BTHKBR  ExFBESs  Go.  V.  L.  &  N.  B.  Go. 
(C7«iWM«  CbuH,  M.  D,  Tmmtmt.    ,  1880.) 

L  RArMOAiw— ExPBBSB  BuBnniin. — A  railroad  cannot  discriminate  In  Its 
own  favwr  In  the  conduct  of  the  express  business. 

2.  Samb — RiVAii  OoMFJjrr — SirFEiiviBioK. — A  railroad  cannot  exercise  a 
•uperrWon  over  a  rival  company  in  the  conduct  of  the  express  busi- 
ness. 

8.  8amr— Szpmas  C!oMPAirr— RATxa— Kotiob.— An  expieat  company  is 
entitled  to  some  notice  from  a  competing  railroad  of  an  intended 
change  in  rates  and  privileges  in  the'conduct  of  the  express  business. 

Ebt,  D.  J.  In  the  investigation  of  this  case  I  have  come 
to  no  oonolnsions  different  from  those  announced  by  the  oir- 
cait  judge  of  this  district  in  another  controversy  between 
the  same  parties  in  respect  to  the  relations,  dnties,  and  gen- 
eral coarse  of  dealing  between  railroads  and  express  com- 
panies. I  am  content  to  follow  bis  rnlings,  so  far  as  they 
are  relevant  to  this  suit,  and  shaU  enter  upon  no  reiteration 
of  the  doctrines  he  has  asserted.*  The  conduct  of  the  express 
business  is  no  part  of  the  duty  of  railroads.  Until  within  a 
Recent  period  there  has  been,  in  this  country,  no  efiFort  on  the 
part  of  railroads  to  carry  it  on.  They  have  been  content  not 
only  to  permit  this  business  to  be  done  over  their  lines  by 
others,  but  have  fostered  it,  by  the  terms  allowed  and  oppor- 
tunijies  given,  until  it  has  grown  into  a  distinct,  separate, 
and  organized  branch  of  general  bnsinesB,  di£Ferent  in  its 
methods  and  characteristics  from  the  natural  and  legitimate 
transactions  of  railroads. 

Expressage  has  grown  into  a  public  necessity.  The  idea 
cannot  now  bo  entertained  that  railroads  directly,  or  by  indi- 
rection, can  trammel  or  destroy  express  enterprises  by  exclud- 
ing express  companies  from  their  lines,  or  by  fettering  them 
with  unjust  regulations  or  unfair  discriminations.     Nor  can 

*8ee  Dirumore  v.  LouitviUe,  Cineinnati  <*  Lexington  By,  Co.  2  Fbd.  Rkp. 
46S.  Bee,  also,  Vinamore  v.  LouiMtUt,  2f&u  Atbang  <t  Chicago  B.  Co.  8  Ted. 
Rep.  693. 

V.4,no.6— 81 
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8  railroad  assume  to  itself  the  exclasive  right  or  privilege  of 
carrying  on  the  express  business  over  its  own  lines  or  any 
portion  of  them.  I  do  not  undertake  to  saj  that  a  railroad 
may  not  undertake  to  act  as  an  expressman,  but,  if  it  should 
undertake  to  do  so,  it  must  do  it  as  an  expressman  and  not 
as  a  railroad.  It  is  no  part  of  its  duty  or  privilege  as  a  rail- 
road. Xf,  then,  in  the  conduct  of  its  business  as  expressman, 
its  duties,  relations,  and  operations  be  different  and  distinct 
from  those  appertaining  to  it  as  a  railroad,  it  must  treat  its 
express  department  as  though  it  had  a  separate  individuality 
from  that  of  the  railroad — as  though  it  were  a  stranger  to 
the  railroad  in  so  far  as  it  relates  to  its  transactions  with 
other  express  companies.  It  must  give  to  it  no  opportunities, 
advantages,  or  privileges  it  does  not  allow  to  other  express 
companies  carrying  on  a  like  business.  The  very  fact  that 
the  interests  and  rivalries  of  a  railroad  doing  suah  a  business 
tempt  its  officers  and  employee  to  secretly  disciiminate  in  its 
favor,  and  that  it  has  so  many  opportunities  and  advantages 
in  the  condnct  of  its  operations  to  covertly  discriminate  in  its 
favor  as  against  the  express  company  which  may  be  the 
rival  of  the  railroad  on  its  lines,  demands  that  courts  must  hold 
railroads  which  incorporate  expressage  as  a  branch  of  their 
business  transactions  to  a  strict  and  rigid  impartiality,  so  far 
as  it  may  be  possibly  done. 

In  dealing  with  this  case  the  Louisville  &  Nashville  Ex- 
press Company  must  be  considered  and  treated  by  the  railroad 
as  though  it  were  a  company  or  person  in  nowise  connected 
with  or  belonging  to  the  railroad,  in  so  far  as  privileges  and 
advantages  are  given  it.  It  must  have  no  better  treatment 
than  a  stranger  company  doing  a  similar  business  over  its 
lines  under  Uke  conditions.  Both  are  to  be  regarded  as  cus- 
tomers of  the  railroad,  and  neither  as  being  a  part  of  it.  If 
it  be  said  that  this  is  impossible,  the  reason  for  rigid  enforce- 
ment, or  as  near  an  approach  to  an  impartial  administration 
of  their  affairs  as  may  be,  becomes  the  more  imperative. 

Are  the  principles  herein  stated  observed  in  this  case? 
Here  are  two  companies  doing  an  expressage  over  these  lines. 
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One  belongs  to  the  railroad  operating  the  lines,  the  other  does 
not.  Have  they  eqnalitj  of  position  and  impartial  terms? 
I  think  not.     Let  us  see. 

October  6,  1880,  an  officer  of  the  railroad,  denominated 
the  general  superintendent  of  the  express  department,  issued 
this  order: 

"To  Messengers:  Commenoing  with  Monday,  October  11, 
and  until  otherwise  instructed  by  me,  you  will  take  a  correct 
account  of  all  matter  carried  by  the  Southern  Express  Company 
over  the  Selma  Branch,  Owensboro  Branch,  and  the  Mobile  & 
New  Orleans  Bailroad;  this  tally  to  include  the  contents  of  ° 
their  safes  and  chests.  If  the  Southern  Express  Company's 
messengers  decline  to  give  you  a  memorandum  of  the  con- 
tents of  their  safes  and  chests,  you  must  so  note  on  the  bottom 
of  the  tally  sheet.  We  do  not  care  for  the  name  of  the  con- 
signee of  either  money  or  freight.  All  we  want  is  the  articles, 
weight,  or  value,  as  the  case  may  be." 

Because  the  agents  of  the  Southern  Express  Company 
refused  to  allow  an  inspection  of  the  safes  and  chests,  or  to 
render  a  list  of  the  contents,  some  of  the  agents  of  the  defend- 
ant  removed  the  packages  from  the  train,  or  refused  to  carry 
them  on  the  road.  Thereupon  this  order  was  issued,  dated 
October  13,  1880: 

"We  must  not  refuse  safes  or  closed  chests  because  the 
Southern  Express  Company  refuses  to  allow  us  to  inspect  the 
contents,  or  to  give  us  a  list  of  contents;  but  each  article 
offered  to  be  carried  is  to  be  tallied  by  weight.  But  if  several 
articles  are  enclosed  in  one  closed  chest  or  package,  we  must 
take  them  as  one  article.  If  they  refuse  to  tally  by  weight, 
then  refuse  to  carry  the  freight." 

The  superintendent  of  the  express  department  of  defendant 
says  that  "agents  of  the  defendant  were  directed  to  ask  the 
value  of  the  contents  of  safes  and  weight  of  chests,  and  to 
place  a  value  on  safes  if  the  agents  of  the  plaintiff  refuse  to 
give  the  value." 

Under  these  orders  ana  regulations  the  agents  of  the 
express  department  of  the  defendant,  as  such,  were  directed 
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and  required  to  exercise  this  supervision  over  and  make 
these  demands  of  the  agents  of  the  plaintiff,  while  the  plain< 
tiff  or  its  agents  had  no  corresponding  or  reciprocal  right  or 
privilege.  It  was  the  agents  of  defendant's  express  com- 
pany that  were  required  to  thus  supervise  the'  plaintiff's 
transactions.  The  first  order  assumes  the  right  of  defend- 
ant's express  company  to  demand. and  require  an  inspection 
of  the  safes,  chests,  and  packages  of  the  plaintiff,  and  the 
direction  given,  that  if  snch  inspection  is  refused,  or  the 
required  memorandum  furnished,  the  fact  is  to  be  noted  on 
the  tally  sheet,  indicates  that  further  action  of  some  sort  ia 
to  be  predicated  upon  this  refusal.  Nor  does  the  order  of 
October  12th  oppose  or  deny  this  conclusion,  but  only  directs 
that  the  chests  must  be  carried  notwithstanding  the  refusal; 
but,  as  the  superintendent  states,  defendant's  express  agents 
were  to  place  a  value  on  the  contents  of  the  safes  which  they 
were  not  permitted  to  inspect,  and  of  whose  contents  no  mem- 
orandum was  furnished.  Without  stopping  to  inquire  whether 
the  railroad,  as  such,  could  demand  and  enforce  this  supervis- 
ion legally,  it  is  enough  to  say  that,  according  to  the  views 
herein  expressed,  it  had  no  power  to  authorize  and  require 
that  the  rival  and  competitor  of  the  plaintiff  along  and  over 
its  lines  should  exercise  this  superior  prerogative  over  the 
business  of  plaintiff. 

Again.  It  appears  from  the  allegations  of  the  bill,  which, 
as  to  this,  are  not  contravened  or  denied,  that  defendant  took 
charge  of  these  lines  in  June  last,  or  before,  and  carried  the 
agents  and  freight  of  plaintiff  at  the  same  rat«s  and  upon  the 
same  terms  as  had  been  done  by  defendant's  predecessors, 
and  continued  to  do  so  without  objection  or  question  until, 
without  any  notice,  the  order  of  sixth  of  October  was  issued 
and  fare  was  demanded  for  plaintiff's  messengers.  Defend- 
ant says  that  it  had  no  notice  of  the  contract  with  its  prede- 
cessors, yet  it  is  reasonable  to  infer  that  some  understanding, 
express  or  implied,  had.  been  existing  between  the  parties  in 
relation  to  the  matter  by  which  the  rates  had  been  fixed,  and 
the  terms  and  privileges  established;  and  the  continuance  of 
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these  rates  and  privilegeB  foi  several  months  by  the  defendant 
after  it  took  control  of  the  lines  was,  at  least,  so  far  an  adop- 
tion of  the  terms  as  to  demand  some  notice  in  advance  to 
plaintiff  of  the  contemplated  change,  especially  when  the  rail- 
road was  the  competitor  of  the  plaintiff  in  the  operations 
affected  by  the  change. 

The  general  manager  of  the  defendant  says:  "Under  pres- 
ent existing  circumstances  I  would  even  say  that  the  railroads 
and  the  Louisville  &  Nashville  Railroad  Company  are  able  to 
do  the  express  business  better  than  any  express  company  pos- 
sibly could.  This  is  due  to  the  consolidation  of  railways  into 
great  through  lines.  For  example,  the  through  route  between 
New  York  and  New  Orleans  via  the  Mobile  &  Montgomery 
Railway  is  operated  by  two  companies  only,  ♦  •  •  whilst 
on  the  same  through  route  small  express  companies  are  in 
existence.  It  would,  therefore,  only  be  necessary  to  have  one 
interchange,  if  both  railroads  work  their  own  express.  Fur- 
ther, the  railroad  companies  can,  through  their  employes,  to- 
wit,  agents  at  different  stations,  train  men,  baggage  masters, 
etc.,  do  the  express  business  at  lower  rates  and  with  much 
more  satisfaction  to  the  public  than  any  express  company 
could,  as  in  many  oases  the  railroad  companies  have  not  to 
employ  several  employes  to  do  the  express  business.  When 
the  express  companies  were  first  established  they  were  a  mat- 
ter of  convenience,  caused  by  the  many  railway  companies  of 
short  distances  between  important  points,  where  innumerable 
interchanges  of  business  would  have  to  be  made,  and  it  would 
have  been  inconvenient  to  manage  this  business  by  each  com- 
pany separately  on  its  own  line.  It  was  then  that,  in  con- 
junction with  the  railways,  the  express  lines  and  fast  through 
freight  lines  were  permitted  to  come  on  railways  under  spe* 
oial,  and  in  most  cases  exclusive  contracts,  giving  them  all 
possible  inducements  to  establish  through  routes  for  fast 
freight  or  express  business  between  grand  commercial  centers, 
thereby  fostering  interstate  commerce.  These  express  com- 
panies have,  under  the  existing  exclusive  contracts  with  the 
railways  companies,  been  enabled  to  establish,  not  only  a 
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through  basinesa,  but  to  make  large  and  profitable  returns  to 
the  stockholders.  But,  under  the  present  system  of  consoli- 
dations of  innumerable  small  companies  into  grand  through 
lines,  the  necessity  no  longer  exists,  and  for  the  aforesaid  rea- 
sons the  railway  companies  are  much  better  able  to  do  the 
express  business  themselves  than  aay  express  company  could, 
and  the  public  will  be  vastly  benefited  thereby.  The  exclu- 
sive contracts  which  were  originally  granted  to  the  different 
express  companies,  and  which  they  have  heretofore  enjoyed, 
were  granted  merely  for  the  reason  that  no  two  or  more  could 
have  been  allowed  to  come  on  one  road,  because  the  railways 
would  not  have  been  able  to  give  them  both  the  same  facili- 
ties  in  space  and  in  attendance,  and  it  would  be  a  matter  of 
impossibility  for  any  railway  company  to  work  its  express 
business  by  more  than  one  company  to  any  advantage  to  the 
railway  company,  the  express  company,  or  to  the  public. 
More  than  one  express  company  would  increase  the  expense 
to  the  railway  company  in  such  a  material  way  that  very  dif- 
ferent terms  would  have  to  be  made  and  compensation  asked 
than  their  former  exclusive  contracts  specified,  as  in  most 
cases  an  additional  car  would  have  to  be  hauled  for  each  com- 
pany on  the  fast  passenger  trains,  which  carry  the  United 
States  mail,  and  which,  with  the  present  condensed  fast  sched- 
ules and  time  cars,  it  would  not  be  possible  to  do,  except  by 
providing  specially-constructed  machinery  for  the  purpose,  as 
we  would,  with  the  present  facilities  we  have,  delay  the  mails 
and  cause  inconvenience  to  the  passengers  and  the  public  at 
large;  when,  in  point  of  fact,  a  great  many  of  the  large 
railway  companies  of  this  country  have  already  dispensed 
with  fast  freight  lines  and  express  companies  on  their  differ- 
ent systems,  and  are  now  doing  their  own  express  business 
to  the  best  satisfaction  of  themselves  and  the  public.  The 
railway  companies  are  able  to  give  as  satisfactory  attention 
to  the  collection,  transmission,  and  delivery  of  express  matter 
as  the  express  companies  can  possibly  give.  The  Louisville 
&,  Nashville  Bailroad  Company  is  now  doing  its  own  express 
business,  and  meeting  all  the  demands  of  the  public -for  ex- 
press accommodations." 
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This  long  qaotation  has  been  given  that  the  theory  of 
defendant  on  this  question  may  be  understood.  Concisely 
stated,  it  is  that  when  it  was  inconvenient  for  railroads  to  do 
express  business,  express  companies  were  fostered  and  en- 
couraged by  them ;  but  that  now,  as  the  business  had  become 
profitable,  and  railroads  could  conduct  it  conveniently,  and 
as  no  railway  could  allow  two  express  companies  on  its  line, 
the  railroad  companies  shoold  monopolize  the  entire  bnsinesa 
on  their  lines,  and,  as  some  great  lines  had  already  done, 
dispense  with  the  express  companies  and  do  the  business 
themselves.  Now,  if  in  the  field  of  fair  competition  the 
railroad  has  the  advantages  over  express  companies  which 
are  so  forcibly  stated  by  the  general  manager  of  defendant, 
and  if,  as  he  states,  express  companies  had  been  encouraged 
and  fostered  by  railroads  until  it  had  become  a  profitable 
business,  making  large  returns  to  their  stockholders,  it  would 
be  unjust  and  most  inequitable  to  allow  railroad  companies 
now,  by  unfair  preferences,  or  the  assumption  of  superior 
power  and  authority,  to  drive  them  from  their  lines  that  the 
railroads  might  do  the  business. 

Under  the  views  I  have  taken  of  this  case  a  preliminary 
injunction  must  be  awarded,  continuing,  until  the  further  order 
or  decree  of  the  court,  the  provisions  of  the  restraining  order 
heretofore  granted  in  the  cause. 


Chbsteb  v.  Thb  liiTS  Ass'n  of  Auebica  and  others. 

{Cireuit  Oowt,  W.  D.  Tennetaee.    ,  1880.) 

L  EQcrrr  Pbaotiob — Nkw  Parties — Revivor. — A  bill  having  become 
defective  by  the  dissolution  of  a  defendant  corporation,  it  is  proper 
practice  for  the  plaintiff  to  bring  in  the  statutory  assignee  by  a  sup- 
plemental bill  in  the  nature  of  a  bill  of  revivor. 

JL  Baub  —  FsnnoH  to  Bbcomb  a  Defendant.— The  assignee  of  an 
insolvent  and  dissolved  defendant  corporation  cannot,  upon  his  own 
petition,  become  a  defendant  against  the  consent  of  the  plaintiff, 
where  his  only  interest  is  to  effect  a  dissolution  of  an  injunction. 
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8.  Injuwotioh— Whbbb  thk  Defendant  Ookpohatioh  Beoombs  Ex- 
TtNOT— How  Dissolved. — When  a  defendant  corporation  becomes 
dissolved,  its  assignee  may,  upon  motion  or  petition,  obtain  a  rule  to 
have  an  injunction  against  it  dissolved,  unless  the  plaintiff  shall, 
within  a  specified  time,  revive  the  suit  against  the  assignee ;  but  he 
cannot  bj  petition  become  a  defendant,  and  proceed  to  hearing  on  the 
record,  witliout  the  plaintiff's  consent.  He  has  no  such  interest  as 
authorizes  him  to  revive  and  continue  the  suit,  where  a  dissolution  of 
the  injunction  is  the  only  object  of  the  proposed  revivor  by  him. 

4.  Eqditt  Pkaoticb— New  Pabties— AprajOATioN  to  Become — Ruui 
AND  EzcEPnoNS. — The  general  rule,  that  no  one  will  be  admitted  as 
a  party  against  the  consent  of  the  plaintiff,  has  certain  exceptions, 
which  are  stated,  and  their  application  to  the  case  in  judgment 
denied. 

Wright,  Folkea  <t  Wright,  for  petitioner. 

HeiakdL  dk  HeiakeU,  for  plaintiff. 

Haumond,  D.  J.  This  is  a  bill  for  the  rescission  of  a  con> 
traot  or  to%  an  account,  as  the  right  may  appear,  and  the 
defendant  company  is  under  an  injunction  restraining  it 
from  selling,  under  a  deed  of  trust,  the  lands  of  the  plaintiff 
to  secure  a  debt  due  the  company.  The  parties  being  at 
issue  and  the  cause  ready  for  trial,  one  William  S.  Belfe  pre- 
sents his  petition,  stating  that  the  insurance  company,  hav- 
ing become  insolvent,  has  been,  by  a  decree  of  the  proper 
court  in  Missouri,  dissolved ;  and  that  he,  by  operation  of  law 
and  the  said  decree,  has  become  invested  with  the  right  to  all 
its  assets,  including  the  debt  due  by  the  plaintiff,  and  has 
been  charged  with  the  duty  of  collecting  them.  He  asks  to 
be  made  a  party  defendant,  and  to  proceed  to  trial  without 
delay,  so  that  the  injunction  may  be  dissolved  and  he 
allowed  to  enforce  the  trust.  The  plaintiff,  on  the  other  hand, 
presents  a  supplemental  bill  setting  uf)  the  same  facts,  and 
asks  leave  to  file  it  against  Eelfe,  and  thereby  to  revive  the 
suit,  and  resists  the  application  of  the  petitioner  to  become  a 
defendant  on  his  own  motion. 

The  loose  practice  condemned  by  Chancellor  Cooper  in  the 
case  of  Stretch  v.  Stretch,  2  Tenn.  Ch.  140,  and  supposed  by 
him  not  to  be  authorized  by  the  Tennessee  Code  or  the 
supreme  court,  has  created  a  very  general  confusion  on  the 
subject  of  bringing  in  new  parties  to  a  chancery  suit  in  the 
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state  eoarts,  from  which  this  ooart  is  not  entirely  exempt, 
becaase  of  the  difficulty  experienced  of  abandoning  a  habit  of 
practice  acquired  in  one  court  when  coming  into  the  other. 
The  learned  counsel  for  the  petitioner  here  insists  that  this 
application  is  supported  by  the  English  cases,  and  frequent 
recognitions  by  the  federal  courts,  and  I  have  taken  this 
occasion  to  examine  the  subject  with  a  view  to  ascertain  the 
proper  practice.  There  can  be  no  doubt  whatever  that 
Belfe's  interest  is  of  that  character  which  renders  it  neces- 
sary for  the  plaintiff  to  bring  him  in  as  a  party,  and  that 
without  his  presence  as  a  defendant  the  suit  could  not  pro- 
ceed. There  has  been  a  devolution  of  interest  by  operation 
of  law,  but  he  does  not  occupy  the  attitude  of  a  purchaser 
pendente  lite,  to  be  brought  in  :0r  not  at  the  election  of  the 
plaintiff.  He  represents  the  company,  as.  well  as  owns  its 
title,  and  he  alone,  the  company  being  dissolved,  can  account 
for  it,  if  an  account  shall  be  necessary. 

The  case  comes,  therefore,  precisely  within  the  category 
provided  for  by  equity  rule  57,  and  under  all  the  authorities 
the  plaintiff  cannot  proceed  without  a  supplemental  bill  in 
the  nature  of  a  bill  of"  revivor.  Kennedy  v.  Oeargia  Bank,  8 
How.  586,  610;  Clarke  v.  Matthewaoa,  12  Pet.  164;  Justice 
Y.  McBrooin,  1  Lea,  555,  at  page  558;  Northman  v.  Insurance 
Co.  1  Tenn.  Ch.  317;  Stretchy. Stretch,  2  Tenn.  Ch.  140;  Steele 
V.  Taylor,  1  Minn.  274;  Slack v.Walcott,  8  Mason,  508;  Ander- 
son V.  Railroad,  2  Woods,  628;  3  Danl.  Ch.  Pr.  (6th  Ed.)  c. 
83,  p.  1506  et  seq. 

But  the  court  has  no  power  to  compel  the  plaintiff  to  revive. 
He  may  file  a  new  bill,  if  he  choose,  or  never  revive.  He 
might,  I  take  it,  go  to  Missouri,  and  file  his  bill  there  against 
Belfe.  Thompson  v.  Hill,  5  Yerg.  418;  Spencer  v.  Wray,  1 
Ver.  463;  Anon.  3  Atk.  486. 

This  would  seem  a  sufficient  reason  for  not  allowing  the 
petitioner,  against  the  consent  of  the  plaintiff,  to  become  a 
defendant  to.  this  suit,  were  it  not  manifest  that  he  has  an 
interest  in  ending  this  suit,  at  least,  so  far  as  to  procure  a 
dissolution  of  the  injunction,  which  restrains  him  from  real- 
izing his  debt  by  a  sale  of  his  security.    This  is,  it  seems  to 
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me,  all  the  interest  he  has  in  pressing  a  trial  after  the  sait 
has  become  so  defective  that  it  oan  never  proceed  against  him 
without  a  revivor.  There  are,  undoubtedly,  oases — generally, 
those  where  a  decree  has  been  rendered  and  there  has  subse- 
qaently  been  a  change  of  parties — ^in  which  the  defendant  hi/ti' 
telf  or  hit  representative  may  revive  a  suit  by  supplemental 
biU  in  oases  of  strict  revivor,  or  by  original  bill  in  the  nature 
of  a  supplemental  bill  in  other  cases ;  but  he  cannot  do  this 
hy  petition  or  motion.  Thompson  v.  Hill,  supra;  2  Danl.  Ch. 
Pr.  (5th  Ed.)  1539,  and  notes. 

But  where  the  only  interest  of  the  representative  is  to  dis* 
solve  an  injunction,  which  is  this  case,  he  does  not  proceed  by 
a  bill  to  revive.  2  Danl.  Ch.  Fr.  1539,  at  note  8.  It  is  said 
be  must  proceed  in  the  ordinary  way  to  procure  a  dissolution 
of  the  injunction,,  and  I  find  that  to  be  by  motion  for  a  rule 
that  the  injunction  stand  dissolved,  unless  the  plaintiff  shall 
within  a  short  time,  usually  13  days,  file  his  supplemental  bill 
or  bill  of  revivor.  Eerr,  Inj.  633,  and  cases;  2  Danl.  Ch.  Pr. 
(5th  Ed.)  1539,  note  7  and  oases;  Id.  1544,  note  1  and  cases; 
Id.  1679,  note  5  and  cases ;  Thompson  v.  Hill,  and  cases  cited. 
This  furnishes  the  defendant  here  a  enfficient  remedy  to  get 
rid  of  the  injunction,  and  I  have  no  doubt  his  petition  could 
be  entertained  for  that  purpose;  for  whatever  one  may  do  by 
motion  he  may  do  by  petition,  and  it  is  proper  to  file  one 
wherever  intricate  facts  are  to  be  stated  as  a  basis  of  the 
motion.  2  Danl.  Ch.  Pr.  1592,  1608.  But  that  is  not  the 
purpose  for  which  this  petition  is  offered,  and  if  it  were  it 
would  be  dismissed,  in  the  face  of  an  application  by  the  plain- 
tiff to  file  his  supplemental  bill.  Even  where  the  defendant 
may  file  a  supplemental  bill  preference  will  be  given  to  the 
application  of  the  plaintiff  to  file  hit  supplemental  bill.  Carow 
V.  Moaiatt,  1  Edw.  Ch.  9. 

The  case  most  relied  on  by  the  learned  counsel  for  the  peti- 
tioner is  White  v.  Hall,  1  Buss.  &  Myl.  832.  But  see  'Bozon 
V.  BoUand,  Id.  69.  He  also  relies  on  Young  v.  Everest,  Id. 
426.  In  the  first  case  the  father,  who  was  named  as  one  of 
the  executors  in  the  will,  was  out  of  the  jurisdiction  when  the 
bill  was  filed,  and,  it  being  a  bill  against  the  executors,  he  waa 
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illoved  to  bdoome  a  party  on  his  own  application.  In  the 
other  case  the  stranger  to  the  record  did  not  become  a  party, 
hot  appeared  to  protect  his  interest  in  the  distribation  of  a 
fnnd  in  a  case  where,  before  decree,  he  might  have  become  a 
quati  party  by  petition.  Both  of  these  cases  fall  within  the 
exception  mentioned  by  Mr.  Jastice  Bradley  in  Anderson  t. 
The  RaUroad,  supra;  2  Woods,  628,  630;  Danl.  Ch.  Pr.  540, 
note  1,  and  cases;  Id.  163,  and  notes;  Id.  281,  and  notes  7- 
9 ;  Id.  287,  note  2 ;  Id.  1506  et  seq.  And  see  Barribeau  v.  Brant, 
17  How.  43,  46 ;  Ramom  v.  Davie,  18  How.  295. 

Mr.  Chancellor  Cooper  says,  in  his  note  to  Daniell,  that  "no 
sncb  practice  is  known  in  equity  as  making  a  person  a  de- 
fendant npon  his  own  application,  over  the  objebtion  of  the 
complainant."  2  Danl.  287,  note  2.  And  in  Stretch  t. 
Streteh,  supra,  he  mentions  aa  the  only  exception  the  case  of 
tmstees  and  beneficiaries.  Mr.  Justice  Bradley,  in  Anderson  y. 
The  Railroad,  supra,  adverts  to  other  exceptions  which  he  qien> 
tions,  such  as  scandal  against  a  stranger,  or  where  he  is  a 
purchaser  pendente  lite,  where  the  applicants  are  creditors 
allowed  to  prove  their  debts,  or  they  are  persons  belonging 
to  a  class  for  or  against  whom  a  suit- is  brought.  I  have 
examined  a  good  many  of  the  cases  cited  in  the  authorities 
already  mentioned,  and  think  that  this  case  falls  within  none 
of  these  exceptions.  I  have  already  endeavored  to  show  why 
Belfe  cannot  revive  the  suit  as  one  upon  whom  the  represen- 
tation and  title  of  the  defendant  company  have  devolved  by 
law,  and  what  his  proper  remedy  is  to  dissolve  the  injunction 
— the  only  object  he  can  have  in  a  revivor  in  his  own  behalf. 

The  exceptions  may  be  divided  into  three  classes,  leaving 
out  those  where  the  stranger  to  the  record  may  appear  for 
scandal:  First,  where  the  person  applying  has  been  named 
in  the  bill  as  a  party,  and,  not  being  served  with  process, 
comes  within  the  jurisdiction  and  offers  to  become  a  party; 
second,  where  he  represents  a  party  whose  interest  has  been 
transmitted  by  death  or  devolution  by  operation  of  law,  and 
the  case  is  one  that  requires  him  to  be  received  as  a  party ; 
third,  where  the  bill  has  been  filed  for  or  against  a  class,  in 
which  case,  if  the  petitioner  belongs  to  the  class,  he  may 
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become  an  actual  or  qitasi  party,  as  maj  be  necessary  to  pro- 
tect his  interest.  Several  cases  are  cited  where  a  stitmger, 
not  within  these  exceptions,  has  been  allowed,  upon  his  own 
petition,  to  become  a  party;  hut  it  will  be  found,  I  think,  that 
no  objection  was  taken.  Galveston  v.  Cowdrey,  11  Wall.  459 ; 
Exports  Railroad  Co.  95  U.  S.  221. 

In  this  last  case  the  stranger  came  in  by  petition,  was 
made  a  defendant,  and  filed  an  answer  and  a  cross-bill. 
Fending  the  suit  this  defendant  assigned  its  interest,  and  the 
question  involved  was  whether  after  the  assignment  the  cross- 
bill could  proceed  in  the  name  of  the  asaignor,  and  it  was 
held  that  it  could.  The  court  says  that  "an  assignee  pen- 
dente lite  may,  at  his  own  election,  come  in  by  appropriate 
application  and  make  himself  a  party,  so  as  to  assume  the 
burdens  of  litigation  in  his  own  name,  or  he  may  act  in  the 
name  of  his  assignor."  And  in  the  Jenny  Lind,  3  Blatchf. 
513,  the  court  says  that  it  is  a  common  practice  in  admiralty 
and  equity  to  allow  persons  interested  in  the  subject-matter 
to  come  in  and  protect  their  interests.  I  do  not  think  these 
oases  are  against  the  positions  assumed  in  this  opinion,  if  it 
be  remembered  that  in  proceedings  in  rem  the  persons  inter* 
ested  in  the  res  are  all  admitted,  on  the  principle  that  they 
belong  to  a  class  for  or  against  whom  the  proceedings  are 
taken.  And,  in  the  case  of  the  railroad  company,  the  court 
did  not  discuss  or  have  occasion  to  determine  whether  the 
stranger  who  came  in  without  objection  had  a  right  to  come 
if  objection  had  been  made,  nor  whether  the  assignee  pen- 
dente lite  could  have  come  in  by  petition. 

Other  cases  have  decided  against  the  right  of  the  stranger 
to  come  in  by  petition,  where  the  question  was  made,  as  we 
have  already  seen.  Coleman  t.  Martin,  6  Blatchf.  119; 
Drake  v.  Goodridge,  Id.  151 ;  Foster  v.  Deacon,  6  Madd.  44. 

The  petition  of  Belfe  will  be  dismissed,  and  the  plaintiff 
has  leave  to  file  his  supplemental  bilL         '    ' 


Digitized  by 


Google 


I 

vmrsB,  V,  matiomaij  sibam-bhif  co.  493 

DwYBB,  Adm'x,  etc.,  »,  National  Stham-Ship  Co. 
(CTrewft  Oowi,  B.  D.  Jfeu  Tork.    ,  1880.) 

1.  NEOi/iasNCE — Open  Hatchway — Ship. — An  open  hatchway  on  a  ship, 

when  provided  with  the  usual  combings,  is  not  evidence  of  negligbnce 
on  the  part  of  the  ship-owner. 
Hfvrra]/  v.  JleLean,  57  111.  378. 

2.  Same— EscFLOTBit — lisrmsiasxfKST  Contractob. — An  employer  i>  not 

answerable  for  the  negligence  of  an  independent  contractor. 
Piekardv.  Smith,  10  Com.  Bench.  N.  a  470. 

• 

Motion  to  set  aside  verdict,  and  for  new  tml. 

Mvrri*  ds  Pearsall,  for  plaintiff. 

John  Chetwood,  for  defendant. 

Benedict,  D.  J.  This  is  an  action  at  law  to  recover  of  the 
owners  of  the  steam-ship  Canada  for  the  death  of  one  John 
Dwyer,  who  fell  through  the  hatchway  of  that  steamer  on  the 
twentieth  of  October,  1878,  and  was  kUled.  At  the  trial  the 
court  directed  a  verdict  for  the  defendant.  A  motion  to  get 
aside  the  verdict  and  for  a  new  trial  has  been  made,  and  is 
now  to  be  disposed  of. 

The  facts  appearing  at  the  trial  are  as  follows :  The  de- 
ceased, on  the  morning  of  October  30th,  and  while  in  the  act 
of  arranging  the  pipe  of  a  grain  elevator  in  the  hatch,  stepped 
upon  a  section  of  the  grating  of  the  hatch,  the  section  tilted 
under  his  weight,  and  he  fell  through  the  hatchway  to  the 
orlop  deck  and  was  killed.  The  hatchway  was  about  12  feet 
long.  The  grating  was  constructed  in  sections,  each  section 
about  two  feet  wide,  and  intended  to  fit  in  a  groove  when  in 
position.  No  defect  of  construction  or  weakness  of  materials 
in  the  grating  is  pretended.  The  section  on  which  the  de- 
ceased stepped  did  not  break,  but  tilted  under  his  weight,  and 
solely  because  it  was  not  properly  placed  in  the  groove  where 
it  was  intended  to  fit.  Had  it  been  in  its  proper  position  it 
would  have  been  abundantly  strong  to  support  the  deceased 
without  danger.  Similar  hatchways  having  similar  gratings 
are  a  common  feature  in  vessels  of  this  class.  They  are  a 
necessary  feature  in  the  deck  of  a  ship,  and  their  position  in 
the  ship  is  controlled  by  the  necessity  of  the  business. 
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It  appeared  in  evidence  that  daring  the  night  before  the 
accident  in  qaestion  the  gratings  had  been  placed  npon  this 
hatchway,  with  a  tarpaulin  over  them  for  the  purpose  of  pre- 
venting the  falling  rain  from  wetting  the  grain  then  being 
loaded  into  the  steamer  by  means  of  the  elevator.  There  was 
no  direct  evidence  showing  by  whom  the  grating  was  placed 
upon  the  hatchway,  or  how  it  was  there  placed,  or  whether  it 
remained  in  the  position  as  first  placed  up  to  the  time  of  the 
accident.  It  was  proved  that  a  few  moments  before  the  acci- 
dent  men  employed  by  Walsh  Brothers,  stevedores,  had  taken 
off  the  tarpaulin  from  the  hatchway,  and  removed  several  sec- 
tions of  the  grating  in  order  to  facilitate  their  labor  in  loading 
the  cargo.  At  the  time  of  the  accident  the  deceased  and  oth- 
ers employed  by  Burgees,  the  owner  of  the  elevator,  were 
engaged  in  pvrtting  another  length  of  pipe  to  the  elevator  pipe 
for  the  purpose  of  passing  grain  through  the  hatchway  into 
the  bold.  The  deceased  was  an  employe  of  Bargess,  who  had 
a  contract  with  the  defendant  to  transfer  the  grain  from  a 
oanal-boat  to  the  steamer.  The  deceased  was  not,  therefore, 
the  servant  of  the  defendant,  but  of  Burgess,  an  independent 
contraotort 

Walsh  Brothers  were  also  independent  contractors,  who  had 
a  contract  with  the  defendant  to  discharge  and  load  the  steam- 
ships of  the  line  at  so  much  per  ton.  The  stevedore's  men 
at  work  on  the  cargo  at  this  time  were,  therefore,  not  the 
servants  of  the  defendant,  but  of  Walsh  Brothers. 

The  cause  of  the  accident  is  clearly  proved  to  have  been  the 
unsafe  manner  in  which  the  section  of  the  grating  upon 
which  the  deceased  stepped  was  placed  upon  the  hatchway. 
The  actual  wrong-doer  was  the  person  who  placed  the  grat- 
ing upon  the  hatchway  during  the  night,  or  some  persou 
who  changed  the  position  of  the  grating  after  it  had  been  so 
placed ;  but  there  is  no  evidence  from  which  it  pan  be  deter- 
mined whether  the  negligence  occurred  at  the  time  the  grat- 
ing was  placed  upon  the  hatchway,  or  at  a  subsequent  time, 
or  by  whom  the  negligent  act  was  done.  Accordingly  it  is 
contended  that  the  defendant,  being  the  owner  of  the.  steamer, 
was  charged  with  the  duty  of  maintaining  the  hatchway  in  a 
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safe  conditioQ,  d.nd  bj  reason  of  th«  failure  to  dischftrge  that 
duty  is  liable,  without  proof  as  to  who  was  the  wrong-doer. 

If  I  were  oonvinoed  that  the  condition  of  the  hatchway,  at 
the  time  of  the  accident,  was  proof  of  a  failure  on  the  part  of 
the  defendant  to  discharge  a  duty  attaching  to  him  in  respect 
to  the  hatchway,  I  should  find  no  difficulty  in  holding  the 
defendant  liable,  whether  the  grating  was  misplaced  by  the 
stevedore,  the  elevator  men,  or  the  crew  of  the  vessel.  But  I 
cannot  agree  to  the  proposition  that  it  was  part  of  the  defend- 
ant's duty  to  maintain  a  safe  covering  upon  this  hatchway. 
Hatchways  are  well-known  features  and  sources  of  danger? 
on  a  ship.  They  ard  intended  to  be  open  a  large  portion  of 
the  time,  especially  when  in  port,  not  only  for  the  purposes 
of  loading  and  unloading  cargo,  but  also  for  ventilation.  An 
open  hatchway  on  a  ship,  when  provided  with  the  usual  comb- 
ings, is  not  evidence  of  a  neglect  of  duty  on  the  part  of  the 
ship-owner.  On  the  contrary,  a  ship-owner  has  the  right  to 
allow  the  hatchways  of  his-  ship  to  remain  uncovered  and 
unprotected,  except  by  the  usual  combings;  and  all  persons 
moving  upon  the  decks  of  a  ship  are  chargeable  with  notice 
of  the  probable  presence  of  open  hatchways  on  the  deck. 
Neither  is  it  the  duty  of  the  ship-owner  to  maintain  a  guard 
stationed  at  the  hatchway  of  his  ship  for  the  purpose  of  pro- 
tecting persons  from  injury  by  fallipg  into  it.  Such  a  duty 
would  be  burdensome  in  the  extreme,  and .  is  not  required  by 
the  law.  Murray  v.  McLean,  57  Dl.  378.  The  requirement 
would  be  unreasonable,  has  never  been  observed  in  practice 
nor,  so  far  as  I  know,  declared  in  any  adjudicated  case. 

The  cases  cited,  where  the  injury  arose  from  defective  ma- 
chinery, afford  no  support  to  the  position  taken  by  the  plain- 
tiff, because  here  there  is  no  pretence  that  the  injury  arose 
from  any  defect,  weakness,  or  faulty  construction  of  the  grat- 
ing. The  cases  cited,  declaring  a  liability  for  injury  arising 
from  holes  in  thoroughfares,  improperly  protected  holes  in 
floors,  and  the  like,  are  equally  inapplicable  here.  The  deck 
of  a  steamer  is  not  a  highway,  and  is  a  place  where  open 
hatchways  must  be  maintained,  and  therefore  axe  to  be  ex< 
pected  and  avoided..  ,1  '     ; 


Digitized  by 


Google 


496  FBDBBAL  BSPOBTEB. 

More  in  point  are  the  eases  where  injury  has  arisen  from 
man-traps,  by  which  a  person  has  been  lured  into  a  dangerous 
position,  to  his  injury,  although  it  is  not  clear  that  a  gratli-g 
upon  a  ship's  hatchway  can  in  any  proper  senseTbe  said  to  be 
a  lure.  Indeed,  I  do  not  find  any  adjudicated  case  that  can 
be  considered  authority  for  holding  that  a  ship's  hatchway, 
wholly  uncovered  as  to  a  large  portion,  and  insecurely  cov- 
ered as  to  a  small  portion,  by  reason  of  an  improperly-placed 
section  of  the  grating,  about  which  stevedores  and  elevator 
men  were  at  work,  is  calculated  to  expose  the  men  to  an  un- 
foreseen or  unnecessary  danger. 

The  character  and  uses  and  location  of  a  ship's  hatch,  even 
when  wholly  covered  by  a  grating,  are  calculated  rather  to 
warn  than  to  induce  a  person  to  stand  upon  the  grating,  and 
certainly  such  would  be  the  case  when,  as  here,  only  a  por- 
tion of  the  grating  was  upon  the  hatch.  But  if  it  be  assumed 
in  this  case  that  the  presence  of  some  of  the  sections  of  the 
grating  upon  the  hatchway  at  which  the  deceased  was  work- 
ing gave  him  the  right  to  suppose  that  those  sections  afforded 
a  safe  standing-place,  the  liability  of  the  defendant  does  not 
appear  until  it  be  shown  that  the  insecure  section  was  put  in 
its  unsafe  position  by  the  defendant.  As  has  been  seen,  no 
liability  attaches  to  the  defendant  by  reason  of  a  failure  to 
discharge  a  known  duty.  If  the  defendant  is  liable  at  all, 
that  liability  arises  not  from  an  act  of  omission.  He  had  the 
right  to  omit  to  cover  the  hatchway,  and  the  bare  fact  that  it 
was  wholly  uncovered,  or  partly  uncovered,  is  not  sufficient, 
therefore,  to  establish  his  liability.  He  is  liable,  if  at  all,  for 
an  act  of  commission,  namely,  the  act  of  placing  the  grating 
upon  the  hatch  in  a  negligent  manner,  or  the  act  of  disturb- 
ing the  grating  after  it  had  been  placed  upon  the  hatchway 
in  a  proper  manner. 

The  decisive  question,  therefore,  is  whether  there  was  snfiS- 
cient  evidence  to  authorize  the  jury  to  find  that  the  defendant 
improperly  placed  the  grating  upon  the  hatchway,  or  disturbed 
it  after  it  had  been  once  properly  placed.  Here  the  case  of 
the  plaintiff  rests  upon  the  presumption  that  everything  done 
on  board  the  ^teamer,  in  respect  to  the  hatchway,  was  di- 
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reoted  to  be  done  by  the  o^mer  of  the  steamer.  There  is  evi- 
dence  shoving  that  gratings  were  pat  on  the  hatchway  daring 
the  night,  leaving  one  off  for  the  passage  of  the  elevator  pipe, 
and  that  a  tarpaulin  was  put  over  the  hatchway  to  keep  the 
falling  rain  from  reaching  the  grain  as  it  went  into  the  ship. 
But  there  is  no  evidence  to  show  who  it  was  that  pat  on  the 
grating  or  the  tarpaolin,  or  to  show  that  the  section  which 
gave  way  under  the  deceased  was  disturbed  after  being  put 
on  in  the  4ight.  There  is  a  bit  of  evidence  showing  that  the 
crew  of  the  steamer  wqre  employed  in  washing  the  decks  dur- 
ing the  night,  and  it  has  been  argued  that  the  grating  and 
tarpaulin  were  put  on  at  that  time  to  protect  t^e  cargo  from 
the  water  used  to  wash  the  deck.  But  the  evidence  is  posi- 
tive  that  neither  the  grating  nor  the  tarpaulin  were  put  on 
or  disturbed  at  that  time,  nor  for  that  parpose. 

Conceding  that  the  plaintiff  is  entitled  to  invoke  the  pre- 
sumption upon  which,  in  the  absence  of  evidence  as  to  the 
fact,  he  is  compelled  to  rely,  the  difficulty  is  that  the  case  con- 
tains evidence  by  which  the  presumption  is  overthrown.  The 
positive  testimony  of  the  boa&aan  of  the  steam-ship  from  the 
steamer's  deck,  that  he  did  not  meddle  with  the  grating,  or 
see  it  meddled  with  by  any  of  the  crew,  and  the  evidence 
showing  that  it  would  be  for  the  stevedores  engaged  in  load- 
ing the  vessel  to  put  on  and  remove  the  grating  at  the  hatch- 
way, is  sufficient  evidence  to  repel  any  presumption  that  the 
wrong-doer  was  one  of  the,  crew.  Th«  evidence  points  so 
strongly  to  the  stevedores  as  the  wrong-doers  as  to  forbid  any 
other  conclusion  by  the  jury.  Indeed,  it  appears  to  be  con- 
ceded, in  behalf  of  the  plaintiff,  that  such  was  the  fact ;  for  one 
point  madb  in  the  brief  is  that  the  defendant  "by  the  contract 
authorized  Walsh  to  do  the  very  act  which  caused  the  injury, 
to-wit,  to  remove  the  hatches,  and  is  responsible  for  his  neg- 
ligence." 

The  case  is,  then,  reduced  to  the  question  of  law,  whether 
the  defendant  is  ^responsible  for  the  negligent  act  of  the  steve- 
dore in  improperly  placing  or  in  displacing  the  grating  on 
which  the  deceased  stepped. 

v.4,no.6— 32 
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Upon  this  question  I  entertain  no  doabt.  The  contract  with 
the  Btevedores,  Walsh  Brothers,  was  to  load  and  unload  the 
oargoes  of  this  and  other  steamers  belonging  to  the  defendant 
at  BO  much  per  ton,  and,  as  is  said  in  the  plaintiff's  brief, 
"the  injury  complained  of  did  not  result  directly  from  aaj- 
thing  which  the  contractor  was  bound  by  his  contract  to  do." 
If  defendant  had  been  under  a  duty  to  protect  this  hatchway 
by  gratings  or  otherwise,  or  if  the  stevedore  had  been  employed 
or  directed  by  the  defendant  to  coyer  this  hatchws^,  the  case 
would  have  been  different ;  but,  in  th^  absence  of  any  snch 
duty  devolving  upon  the  defendant,  or  of  any  evidence  of  such 
employment  of  the  stevedore  by  the  defendant,  it  is  quite  clear 
that  the  defendant's  liability  has  not  been  established.  The 
case  comes  within  the  rule  declared  in  a  case  greatly  relied 
on  by  the  plaintiff,  where  it  is  said :  "If  an  independent  con- 
tractor  is  employed  to  io  a  lawful  act,  and  in  the  course  of 
the  work  commits  some  casual  act  of  negligence,  the  employer 
is  not  answerable."  Pickard  t.  Smith,  10  Common  Bench, 
N.  S.  470. 

The  motion  to  set  aside  the  verdict  must  be  denied. 


CooPEB  Manuf'o  Co.  V.  FsBansoK. 

((Hreait  Court,  D.  Colorado.    ,  1880.) 

1.  FOBBION  COBFOBATIOX— CaFAOITT  TO  MaKB  OoNTRAOTB— BtATUTB  Of 

Colorado. 

This  action  was  upon  a  contract  for  the  manufiUsture  and 
delivery  of  certain  machinery.  Plaintiff  is  a  corporation, 
organized  under  the  laws  of  Ohio.  The  statute  of  Colorado 
provides  that  "foreign  corporations"  shall,  before  they  are 
authorized  to  do  any  business  in  this  state,  file  in  the  office 
of  the  secretary  a  certain  certificate.  The  defendant  pleaded 
that  the  contract  declared  upon  was  entered  into  within  the 
state  of  Colorado,  and  that  the  plaintiff  had  never  oomplied 
with  the  statute.    It  did  not  appear  that  plaintiff  had  engaged 
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in  general  bttsiness  within  the  state,  or  asanmed  to  exercise 
its  corporate  powers  in  any  other  instance. 

MoGkabt,  G.  J.,  held  the  statute  applicable,  and  the  antwer 
Boffieient. 

Hallstt,  D.  J.,  dissented. 


Mat  and  others  v.  Siuhons,  Collector* 
(OVhmtt  Oturt,  D.  Mamaehu$tttt.    < ,  1860.) 

1.  Revenue — Law — Oonbtbuotion. — The  denomination  of  articles 
enumerated  in  a  revenue  law  is  construed  according  to  tbe  com- 
mercial understanding  of  the  terms  used,  and  not  with  reference 
to  the  materials  of  wtkich  such  articles  may  be  made,  or  tbe 
use  to  which  they  may  be  applied. 

Owrtit  T.  JTord'TS  3  How.  109. 

EOiet  ▼.  Sitartuovt,  10  Pet.  UT. 

1  SAira— «Tm  PiATBS"— Key.  St.  {  SSOS.—MTIn  plates"  are  not  in> 
eluded  in  section  2503  of  the  Revised  Btatutes,  under  the  terms  "  meW 
als  not  herein  otherwise  provided  for,"  or  "  manufactures  of  metals." 
Dodge  v.  Arthur,  22  Int.  Rev.  Bee.  402,  criticised. 

8.  Same— Samb— Rbv.  St.  ♦  2504,  Sched.  E.— «'  Tin  in  plates  or  sheete  " 
is  subject  to  a  duty  of  15  per  cent,  ad  mlorem,  in  accordance  with  th« 
provisions  of  section  250i'of  the  Revised  Statutes,  schedule  X. 

Glabk,  D.  J.  The  plaintiffs,  in  1874,  imported  into  the 
port  of  Boston  6,581  boxes  of  tin  plates.  The  defendant, 
then  collector  of  the  port,  assessed  and  collected  a  duty  of  15 
p^r  cent,  ad  valorem  on  these  plates.  The  plaintiffs  paid  the 
duty  under  protest,  contending  that  th%  duty  should  have  been 
only  90  per  cent,  of  15  per  cent,  ad  valorems  and  the  question 
to  be  consideAd  here  is  whether  the  duty  of  15  per  cent,  ad 
valorem  was  correctly  laid,  or  whether  it  should  have  been,  as 
plaintiffs  contend,  90  per  cent,  of  the  16  per  cent,  ad  valorem. 

By  section  2504  of  the  Revised  Statutes,  schedule  E,  p.  470, 
"tin,  in  plates  or  sheets,"  is  subjected  to  a  duty  of  15  pel 
cent,  ad  valorem,  and  under  this  provision  of  the  law  the  col- 
lector assessed  the  duty.  But  section  2503  of  the  Revised 
Statutes  provides :  "There  shall  be  levied,  collected,  and  paid 
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upon  all  articles  mentioned  in  the  schedules  contained  in  the 
next  section," — ^that  is,  section  2504,  just  cited, — "imported 
from  foreign  countries,  the  rates  of  duty  which  are  by  the  sched- 
ules, respectively,  prescribed:  provided,  thsit  on  the  goods, 
wares,  and  merchandise  in  this  section  enumerated  and  provided 
for,  imported  from  foreign  countries,  there  shall  be  levied,  col- 
lected, and  paid  only  90  per  centum  of  the  several  duties  and 
rates  of  duty  imposed  by  the  said  schedules  upon  said  articles 
severally — that  is  to  say,  on  all  manufactures  of  cotton,  of 
which  cotton  is  the  component  part  of  chief  value;  on  all 
wools,  hair  of  the  alpaca,  goat,  and  other  animals,  and  all 
manufactures  wholly  or  in  part  of  wool,  or  hair  of  the  alpaca, 
and  other  like  animals,  except  umbrellas,  parasols,  and  sun 
shades  covered  with  silk  or  alpaca ;  on  all  iron  and  steel,  and 
on  all  manufactares  of  iron  and  steel,  of  which  such  metals, 
or  either  of  them,  shall  be  the  component  part  of  chief  valae, 
excepting  cotton  machinery ;  on  all  metals  not  herein  other- 
wise provided  for,  and  all  manufactures  of  metals,  of  which 
either  of  them  is  the  component  part  of  chief  value,  exceptmg 
percussion-caps,  watches,  jewelry,  and  other  articles  of  orna- 
ment :  provided,  that  all  wire  rope  and  wire  strand,  or  chain 
made  of  iron  wire,  either  bright,  coppered,  galvanized,  or 
coated  with  other  metaltf,  shall  pay  the  same  rate  of  daty  that 
is  now  levied  on  the  iron  wire  of  which  said  rope,  or  strand,  or 
chain  is  made ;  and  all  wire  rope,  and  wire  strand,  or  chain 
made  of  steel  wire,  either  bright,  coppered,  galvanized,  or 
coated  with  other  metals,  shall  pay  the  same  rate  of  duty  thai 
is  now  levied  on  steel  wire,  of  which  said  rope,  or  strand,  or 
chain  is  made ;  on  aU»paper  and  manufactures  of  paper,  ex- 
cepting unsized  printing  paper,  books,  and  other  printed  mat- 
ter, and  excepting  sized  or  glued  paper  snnable  only  for 
printing  paper;  on  all  manufactures  of  India  rubber,  gatta 
percha,  or  straw,  and  on  oil-cloths  of  all  descriptions ;  on  glass 
and  glassware,  and  on  unwrought  pipe  clay,  fine  clay,  and 
fuUer's-earth ;  on  all  leather  not  herein  otherwise  provided 
for,  and  on  all  manufactures  of  skins,  bone,  ivory,  horn,  and 
leather,  except  gloves  and  mittens,  and  of  which  either  of  said 
articles  is  the  component  part  of  chief  value,  and  on  liquorice* 
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paste  or  liqnorioe-jnice."  And  the  plaintiffs  contend  that, 
under  the  provisions  of  this  section,  "tin  plates"  should  have 
been  assessed  90  per  cent,  of  15  per  cent,  ad  valorem,  instead 
of  the  entire  15  per  cent. 

If  the  plaintiffs  are  right  in  this  position,  it  most  be  because 
"tin  plates"  are  included  in  some  of  the  general  classifications 
of  the  section,  as  they  are  not  mentioned,  eo  nomine,  therein. 
The  only  classifications  in  which  they  can  be  included  are 
metals  or  manufactures  of  metals.  But  they  cannot  be 
included  among  metals,  because  the  metals  mentioned  are 
metals  not  herein  otherwite  provided  for,  and  "tin  plates"  are 
otherwise  provided  for  in  the  following  section,  schedule  £, 
p.  467,  of  the  Bevised  Statutes. 

It  is  objected  that  the  words  "herein  otherwise  provided 
for"  apply  only  to  section  2508,  and  do  not  extend  to  other 
sections  in  the  title ;  but  this  limitation  or  oonstmotiqn  can- 
not be  admitted,  because — First,  congress,  in  limiting  or 
defining  the  goods,  wares,  and  merchandise  to  which  the  pro- 
visions in  section  3608  should  apply,  uses  the  more  precise 
and  restrictive  words  "in  thit  section  enumerated;"  and,  when 
it  afterwards  uses  the  words  "not  herein  provided  for, "  must 
have  intended  something  different  and  more  extended,  espe. 
eially  as  both  expressions  occur  in  the  same  section.  They 
can  hardly  be  held  to  be  synonymous.  Second,  because  the 
words  "herein  provided  for,"  "or  not  herein  provided  for,"  as 
used  in  the  United  States  Statutes,  generally,  if  not  always, 
refer  to  the  act,  chapter,  or  title,  and  not  to  the  section.  Be- 
fore the  revision  they  referred  to  the  act  or  chapter,  and 
since,  more  generally,  to  the  title.  Third,  because,  in  section 
2  of  the  act  of  June  2,  1872, — from  which  the  provisions  of 
section  2503  of  the  Bevised  Statutes  are  copied  almost  ver- 
hatim,  and  where  this  precise  expression  is  used,  and  in  th« 
same  manner,  application,  and  connection, — ^it  evidently  does 
not  apply  to  the  section  2  in  which  it  is  used,  but  extends  to 
other  provisions  of  the  act.  Fowrth,  because,  to  give  the 
words  the  limitation  or  application  contended  for  by  the  plain- 
tiffs, they  are  rendered  useless  and  meaningless  in  the  sea* 
tion.    There  are  no  metals  otherwise  provided  for  in  the 
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section,  and  it  would  have  been  jast  as  well  to  have  omitted 
them  and  to  have  Baid  metals,  simply,  as  to  have  said  m«tali 
'^tuA  herein  otherwite  provided  for." 

It  is  objected  by  the  plaintiffs  that,  if  the  words  are  eon- 
stmed  to  extend  beyond  the  section,  there  is  nothing  for  them 
to  operate  upon ;  and  that  bo,  they  would  defeat  the  object 
of  this  proviso;  but  that  can  hardly  be  so. 

If  examination  be  made  of  the  concluding  paragraph  of 
schedule  E,  Bev.  St.  467,  it  will  be  found  that  metals,  uumsii- 
ofaotured,  not  oiherivise  provided  for,  pay  80  per  cent,  ad 
valorem,  and  by  this  provision  of  section  2503  they  pay  90 
per  cent,  of  25  per  cent,  ad  valorem. 

If  "tin  plates"  cannot  be  included  among  metals  "not 
herein  otherwise  provided  for,"  are  they  included  in  manu- 
factures of  metals?  The  phrase  is,  "aU  mahufaeturet  of 
metaU,"  and  is  broad  enough  and  inclusive  enough  to  includo 
tin  plates,  which  are  made  or  manufactured  from  iron  and 
tin;  yet  still  the  question  remains,  are  they  so  included? 
Was  Buch  the  intention  of  congress,  and  is  such  the  proper 
oonstruction  of  the  statute?  We  think  not,  and — First,  be* 
cause  they  are  otherwise  specifically  provided  for,  both  in 
section  3604  of  the  Revised  Statutes,  and  in  section  4  of  the 
act  of  June  6, 1872,  from  which  the  provisions  of  the  Bevised 
Statutes  in  question  are  copied  or  taken.  Second,  because,  in 
section  2  of  the  act  of  1872,  these  precise  words,  "aU  man- 
fractures  of  metals,"  are  used  just  as  broad  and  just  as  in- 
elusive  as  in  section  2503  of  the  Bevised  Statutes,  and  yet 
they  do  not  include  "tin  plates"  therein,  because  tin  plates 
are  afterwards  expressly  provided  for  in  section  4  of  the  act, 
(17  Qen.  St.  288,)  and  subjected  to  a  duty  of  15  per 
cent,  ad  valorem.  It  is  difficult  to  see  by  what  fair  construe' 
tion  the  words  "all  manufactures  of  metals"  should  be  made 
to  include  more  in  section  2603  of  the  Bevised  Statutes  than 
they  do  in  section  2  of  the  act  of  June  6,  1872,  (17  Gen. 
St.,  231,)  from  tchich  they  are  copied  verbatim,  with  the 
same  context,  and  made  applicable  to  the  same  matter; 
especially  as  in  each  case  "tin  plates"  are  especially  provided 
for.     Third,  because  congress,  in  the  tariff  acts,  has  not 
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iaeluded  tin  plates  among  mannfactures  of  metals,  bat  has 
designated  them  as  tin  plates  specifically,  or  indaded  them  in 
some  other  provisidn. 

In  the  case  agreed,  it  is  stated  that  "the  merchandise  in 
question  was  properly  classified  as  'tin  in  plates,'  and  is 
known  in  commerce  only  as  'tin  in  plates,  or  tin  plates,'  and 
does  not  come  under  the  provisions  in  schedule  E,  viz,  'iron 
and  tin  plates,  galvanized  or  coated  with  any  metal  otherwise 
than  by  electric  batteries,  two  and  a  half  cents  per  pound."* 
Now,  if  "tin  plates"  are  known  in  commerce  only  by  that 
name,  it  would  naturally  be  expected  that  congress,  in  fram- 
ing tariff  acts,  would  also  designate  them  by  that  name, 
because  the  name  is  specific  and  definite,  and  well  known 
among  merchants ;  and  tariff  laws  generally  foll«w  the  lan- 
guage of  commerce.  And  so  we  find  congress  has  done.  Thus, 
in  the  act  of  July  4, 1779,  at  the  first  session  of  congress 
(1  Gen.  St.  26)  "tin  plates,"  specifically  named  as  such,  were 
made  free,  while  tinware  was  taxed  7^  per  cent,  ad  valorem. 
So,  in  the  act  of  August  10, 1790,  (1  St.  181,)  "tin  plates" 
are  made  free — specifically  excepted  from  duty — while  rolled 
iron  and  aU  wares  of  tin  are  subjected  to  a  duty  of  7^  per 
cent,  ad  valorem.  Again,  by  the  act  of  May  2,  1792,  (1  St. 
259,)  "aU  manufactu/res  of  iron,  steel,  tin,  pewter,  copper,  etc., 
of  which  either  of  these  metals  is  the  article  of  chief  valtte,  not  other- 
toise  particularly  enumerated,"  are  made  to  pay  10  per  cent,  ad 
valorem,  but  "tin  plates"  are  continued  on  the  free  list  by 
section  2  of  the  same  act.  This  act  of  congress  is  particularly 
observable  in  this :  here  is  the  expression,  "aU  manufactures  of 
iron,  steel,  tin,  pewter,  andbrass,"  just  as  strong,  just  as  clear, 
just  as  free  from  ambiguity  as  the  expression  "aU  manufactures 
of  metals,"  in  section  2503  of  the  Revised  Statutes,  and  yet 
it  clearly  does  not  include  "tin  plates." 

The  act  of  1816,  April  27th,  (8  Gen.  St.  U.  8.  310,)  which 
repealed  all  former  laws  imposing  duties,  imposed  a  duty  of 
20  per  cent,  ad  valorem  upon  "all  articles  manufactured  from 
brass,  copper,  iron,  steel,  pewter,  lead,  or  tin,  or  of  which 
these  metals,  or  either  of  them,  is  the  material  of  chief  value, 
— ^re-enacting  this  provision  of  the  act  (A  1792  in  very  nearly 
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its  precise  vords, — and  upon  all  articles  not  free  and  not  sub- 
ject to  any  other  rate  of  dnty,  a  duty  of  15  per  cent,  ad 
valorem.  It  omitted  "tin  plates"  from  the  free  list  where 
they  had  heretofore  been,  and  made  no  specific  provision  for 
them. 

The  act  of  May  22,  1824,  (4  Gen.  8t.  26,)  increased  the 
duty  "in  all  manufactures,  not  otherwise  specified,  made'  of 
brass,  iron,  steel,  pewter,  lead,  or  tin,  or  of  which  either  of 
these  metals  is  a  component  material,"  from  20  to  25  per 
cent,  ad  valorem,  but  did  not  mention  "tin  plates."  But  the 
act  of  1832,  July  14th,  (4  Gen.  St.  588,)  re-enacts  this  pro- 
vision of  the  act  of  1824 — to-wit,  "on  all  manufactures,  not 
otherwise  specified,  made  of  brass,  iron,  steel,  pewter,  or  tin, 
or  of  whic]^  either  of  these  metals  is  a  component  material" — 
in  exactly  the  same  words,  making  the  duty  40  per  cent,  ad 
valorem  instead  of  25 ;  and  it  is  manifest  that  this  provision 
does  not  include  "tin  plates,"  because  they  are  by  the  same 
act  again  made  free.     See  section  8,  p.  590,  4  U.  S.  St. 

The  act  of  March  2,  1833,  (4  Gen.  St.  629,)  is  instructive 
in  the  point  now  under  consideration.  It  provided  (section  1) 
for  a  redaction  of  duties  in  all  foreign  imports,  where  the 
duty  exceeded  20  p^r  cent,  on  the  value  thereof. 

Manufactures  of  brass,  iron,  steel,  pewter,  and  tin,  which 
then  paid  40  per  cent,  ad  valorem,  were  included  in  this  pro- 
vision. The  reduction  was  to  be  the  excess  of  the  duty  above 
20  per  cent.,  or  in  other  words  to  20  per  cent.  One-tenth  of 
this  deduction  was  to  be  made  on  and  after  December  31, 
1833;  one-tenth  on  and  after  December  31,  1835;  one-tenth 
on  and  after  December  31,  1837;  one-tenth  on  and  after 
December  31,  1839;  and  on  the  thirty-first  day  of  December, 
1841,  one-half  the  residue  of  such  excess,  and  on  the  thirtieth 
day  of  June,  1842,  the  other  half,  was  to  be  deducted.  This 
left  a  duty  of  20  per  centum  on  the  manufactures  of  brass, 
iron,  steel,  pewter,  and  tin  on  and  after  the  thirtieth  day  of 
June,  1842. 

"Tin  plates,"  at  the  passage  of  this  act  of  March  2,  1833, 
were  in  the  free  list,  (not  included  in  the  manufactures  of 
iron  and  tin,)  and  by  the  fourth  section  of  the  aot  (4  St.  630) 
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were  continued  so  until  June  30,  1842,  during  all  tbe  time 
these  deductions  were  taking  place  in  manulactures  of  iron 
and  tin,  and  then,  by  section  5  of  the  same  act,  were  con- 
tinued, eo  rurmne,  on  the  free  list  after  June  80,  1842,  when 
the  duties  on  manufactures  of  iron  and  tin  were  20  per  cent. 
ad  valorem.  The  act  of  1841  (6  Gen.  St.  463)  laid  a  dutj  on 
some  articles  then  and  before  on  the  free  list,  and  increased 
the  duties  on  articles  paying  less  than  20  per  cent.,  but  it 
continued  "tin  plates"  on  the  free  list. 

Coming,  then,  to  June  30, 1842,  we  find  "all  manufactures, 
not  otherwise  specified,  made  of  brass,  iron,  steel,  pewter,  or 
tin,  or  of  which  either  of  these  metals  is  a  component  ma- 
terial," paying  a  duty  of  20  per  cent.,  and  "tin  plates"  on  the 
free  list.  The  act  of  August  30,  1842,  (5  Gen.  St.  553,) 
imposed  a  duty  of  30  per  cent,  on  manufactures  of  brass, 
iron,  steel,  lead,  copper,  pewter,  and  tin,  not  otherwise  sped. 
fied;  and  a  duty  of  2^  per  cent,  on  "tin  plates" — classing 
them  with  other  metals.  The  act  of  July  30,  1846,  (9  St. 
45,)  continues  the  duty  of  30  per  cent,  on  the  above  manufac- 
tures, and  imposes  a  duty  of  15  per  cent,  on  "tin  plates." 
The  act  of  March  3,  1857,  (11  St.  193,)  imposed  a  duty  of  24 
per  cent,  on  the  above  manufactures  of  iron  and  tin,  and  of 
8  per  cent,  on  "tin  plates. "  By  the  act  of  1861.  March  2,  (12 
St.  196,)  these  manufactures  are  made  to  pay  a  duty  of  30 
per  cent,  ad  valorem,  and  "tin  plates"  10  per  cent.  By  the 
act  of  1862,  July  14,  (12  St.  651,)  these  manufactures  were 
made  to  pay  a  duty  of  35  per  cent.,  and  "tin  plates"  25  per 
oent.  ad  valorem. 

Coming  next  to  the  act  of  1872,  June  6,  (17  St.  230,)  we 
find  a  little  different  but  very  significant  phraseology.  In  the 
prior  acts,  the  expression  has  been  "on  all  manufactures,  not 
otherwise  tpeeified,"  made  of  brass,  etc.,  leaving  it  to  be  argued 
that  "tin  plates"  were  a  manufacture  of  iron  and  tin  other- 
wise specified.  But  here  the  expression  is  on  all  metals  not 
otherwise  provided  for,  and  on  cdl  manufactures  of  metals  of 
which  either  of  them  is  the  component  part  of  chief  value, 
«xcept  percussion-caps,  watches,  jewelry,  and  other  articles  of 
ornament.  - 
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Now,  if  "tin  plates"  be  a  manufaotare  of  meials,  and  were 
intended  to  be  classified  and  taxed  as  such,  they  must  come 
under  this  expression  of  ail  manufactures  of  metals,  unless 
found  among  the  excepted  articles.  But  they  are  not  found 
among  the  excepted  articles,  nor  are  they  taxed,  nor  were  they 
intended  to  be  taxed  by  congress  under  this  head  of  all  "manu- 
factures of  metals,"  because  they  are  taxed  elsewhere,  under 
a  subsequent  section  of  the  same  act,  (section  4,)  and  at  a 
different  rate,  as  "tin  plates"  eo  nomine. 

Here  is  an  unbroken  legislation  by  congress  from  1789  to 
1879,  a  period  of  90  years,  in  which  "tin  plates"  have  not 
been  included  in  "manufactures  of  tin  or  iron,"  and  so  taxed, 
but  have  generally  been  designated  as  "tin  plates,"  and  the 
duties  laid  on  them  as  such  specifically,  and  at  a  different 
rate.  We  find  the  same  course  to  be  pursued  in  the  Revised 
Statutes,  and  if  "tin  plates"  are  not  included  either  in  "metals 
not  herein  otherwise  provided  for,"  nor  among  "manufactures 
of  metals,"  they  are  not  entitled  to  the  reduction  of  the  duty 
claimed  by  the  plaintiff,  and  the  assessment  by  the  defendant 
was  correct. 

The  case  of  Dodge  v.  Arthur,  tried  in  the  southern  district 
of  New  York,  before  Judge  Bhipman,  and  reported  in  22  Int. 
Bev.  Bee.  402,  is  relied  upon  by  the  plaintiffs  as  an  authority 
in  support  of  their  construction  of  the  law  on  the  question ; 
and  it  is  so.  But,  upon  the  examination  of  the  charge  to  the 
jury  in  that  case,  it  is  unsatisfactory.  It  proceeds  entirely 
upon  the  ground  that  the  Bevised  Statutes  have  altered  the 
law  as  it  stood  in  the  act  of  June  6,  1872.  It  concedes  that 
by  the  act  of  1872  "tin  plates"  were  not  included  in  the  words 
"in  all  metals  not  herein  otherwise  provided  for,  and  in  all 
manufactures  of  metals  of  which  either  of  them  is  the  com- 
ponent part  of  chief  value,  except  in  percussion-caps,"  etc., 
but  maintains  that  these  precise  words  in  the  Bevised  Stat- 
utes, if  the  case  is  correctly  understood,  do  include  "tin 
plates."  But  by  what  process  of  expansion  or  inclusion  this 
is  done  is  not  explained,  and  it  can  hardly  be  conceded  that 
the  charge  of  the  court  in  that  case  was  correct,  especially  as 
"tin  plates"  are  otherwise  provided  for  in  the  Bevised  Btat- 
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utes,  and  sabj'ected  to  the  same  duty  as  in  the  act  of  1872. 
If,  in  the  commercial  vocabalarj,  "tin  plates"  were  known  as 
manafactures  of  tin  or  iron,  or  iron  and  tin,  there  would  be 
ground  for  the  plaintiffs'  position ;  but  they  are  not  so  known. 
The  agreed  case  concedes  "that  the  merchandise  in  question 
*  *  *  is  only  known  in  commerce  as  '  tin  in  plates  *  or 
'tin  plates.'" 

In  Curtis  v.  Martin  it  was  held  that  the  charge  to  the  jury, 
on  the  trial  of  the  cause,  that  "it  has  long  been  a  settled  rule 
of  construction  of  revenue  laws,  imposing. duties  on  articles  of 
a  specified  denomination,  to  construe  the  article  according  to 
the  designation  of  such  articles  as  understood  and  known  in 
commerce,  and  not  with  reference  to  the  materials  of  which 
they  may  be  made,  or  the  use  to  which  they  may  be  applied," 
was  correct.  3  How.  109.  Chief  Justice  Taney,  in  this  case, 
remarks  "that  this  rule  of  construction  has  been  followed  in 
every  circuit  where  the  question  has  arisen." 

In  EUiott  V.  SwartwmU,  10  Pet.  137,  (12  Curtis,  Ab.  46,)  it 
was  held  that  "worsted  being  a  distinct  article,  well  known  in 
commerce  under  that  name,  worsted  shawls  with  cotton  bor- 
ders, and  suspenders  with  cotton  ends,  were  not  manu/acturet 
of  wool,  under  the  second  section  of  the  tariff  act  of  July  14, 
1832,  (4  St.  at  Large,  583.)  "It  is  a  settled  rule,"  say  the 
court,  "to  construe  the  denomination  of  articles  in  tariff  laws 
according  to  the  commercial  understanding  of  the  terms  used." 

The  judgment  is  for  the  defendant. 


In  re  Davisoh. 

(Dittriet  Court,  S.  D.  New  York.    October  30, 1880.) 

L  Dksbbtion  — Btatute  of  Lihita.tionb — Rby.  St.  i  1342.  —  The  one 
hundred  and  third  article  of  war  (Rev.  Bt.  {  1342)  provides  that  "  no 
person  shall  he  liable  to  be  tried  and  punished  bj  a  general  court- 
martial  for  any  offence  which  appears  to  have  been  committed  more 
than  two  years  before  the  issuing  of  the  order  for  such  trial,  unless,  by 
reason  of  having  absented  himself,  or  of  some  other  manifest  impedi- 
ment, he  shall  not  have  been  amenable  to  justice  within  that  period. 
Held,  that  this  article  is  applicable  to  the  offence  of  desertion. 
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2.  Same— "Abbehck "—Rev.  St.  i  1342— flrfrf,  fiirth&r,  that  the  word 
"  absence  "  in  such  article  means  absence  from  the  Juriadiction  of  tbe 
military  courts. 

8.  Same— "Otheb  MximrEST  IiiPKDiMKirrB"  — REV.flr.  i  1342. —  BOd 
furthvr,  that  the  words  "  other  manifest  impediments,"  referred  to  in 
said  article,  means  only  such  impedimenta  as  operate  to  prevdht  the 
military  court  from  exercising  Its  jurisdiction. 

Habeas  Corpus. 

Hervey  Orasse,  for  petitioner. 

A.  B.  Oardner,  for  respondent. 

Ghoatb,  D.  J.  The  petitioner,  Thomas  Davison,  seeks  to 
be  discharged  on  habeas  corpus.  He  has  been  arrested  as  a 
deserter  from  the  army,  and  is  confined  at  Fort  Golnmbns, 
Governor's  island.  It  appears  by  the  return  that  he  enlisted 
in  New  York  on  the  twenty-eighth  day  of  July,  1870,  for  the 
term  of  five  years,  and  that  he  deserted,  while  on  furlough, 
on  the  fourteenth  day  of  February,  1872 ;  that  he  was  ar- 
rested as  a  deserter  and  brought  to  Fort  Columbus  on  the 
twenty-first  day  of  October,  1880,  and  that  the  preliminary 
steps  have  been  taken  by  the  proper  military  officers  to  have 
him  brought  before  a  general  court-martial  for  trial.  It  ap- 
pears by  the  traverse  to  the  return  that  at  the  time  of  the 
petitioner's  enlistment  he  was  of  the  age  of  19  years,  4 
months,  and  11  days  only;  that  at  that  time  he  had  a  mother 
living  and  dependent  upon  him  for  support,  and  that  his 
mother  never  consented  to  his  enlistment ;  that  at  no  time 
since  the  fourteenth  day  of  February^  1873,  has  he  been 
absent  from  the  United  States,  but,  on  the  contrary,  has  al- 
ways resided  continuously  in  the  city  of  New  Tork,  which  is  the 
place  where  he  is  alleged  to  have  committed  the  offence  on 
the  twenty-second  day  of  February,  1872,  and  where  he  was 
arrested  in  October,  1880.  Proof  of  the  facts  alleged  in  the 
traverse  has  been  waived  on  the  part  of  the  respondent,  ex- 
cept that  it  is  insisted  that  it  is  not  competent  for  the  peti- 
tioner to  show  that  he  was  a  minor,  because  he  is  alleged  to 
have  sworn  upon  his  enlistment  that  he  was  21  years  of  age. 

The  prisoner's  release  is  claimed  on  two  grounds — Mrst, 
that  at  the  time  of  his  enlistment  he  was  under  the  age  of  21 
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years,  and  that  his  enlistment  was  illegal  and  void,  and  there' 
fore  that  he  is  not  liable  to  be  arrested  or  held  as  a  deserter; 
and,  secondly,  that  more  than  two  years  have  elapsed  since 
the  commission  of  the  alleged  offence,  and  before  the  issuing 
of  an  order  for  his  trial,  and  that  therefore  he  is  not  legally 
liable  to  be  arrested  and  held  for  trial  as  a  deserter. 

1.  As  to  the  first  ground,  it  is  objected  by  the  respondent 
that  the  oath  of  the  petitioner  at  the  time  of  his  enlistment 
is  made  conclasive  upon  him  by  the  statute  in  this  proceed^ 
ing.  Such  has  been  held  in  this  court  to  be  the  proper  con- 
struction  of  the  statute.  In  re  Cline,  1  Ben.  338;  In  re 
Stokeg,  Id.  841.  It  is  also  insisted  that  the  enlistment  of  a 
minor  over  18  years  of  age,  without  the  consent  of  his  parents, 
was  not  illegal  under  the  laws  in  force  at  the  time  the  peti- 
tioner  enlisted.  Such  has  been  held  to  be  the  law  in  this 
court.    In  re  Riley,  Id.  408. 

It  is  insisted  on  the  part  of  the  petitioner  that  more  recent 
deoajious  to  the  contrary  have  been  made  on  both  these  points, 
of  such  weight  and  authority  as  to  make  it  proper  for  this 
court  to  re-examine  the  questions.  Seavey  v.  Seymour,  8 
Cliff.  439;  Turner  v.  Wright,  2  Pittsb.  870, 5  Phil.  296;  Hen- 
derson v.  Wright,  2  Pittsb.  440,  5  Phil.  299;  Com'rs  y.  Leake. 
8  PhU.  528.  It  is,  however,  unnecessary  to  consider  this 
point,  because  the  other  ground  for  discharging  the  prisoner 
is  well  taken. 

2.  The  one  hundred  and  third  article  of  war  (Bey.  St.  § 
1342)  provides  that  "no  person  shall  be  liable  to  be  tried  and 
punished  by  a  general  court-martial  for  any  offence  which 
appears  to  have  been  committed  more  than  two  years  before 
the  issuing  of  the  order  for  such  trial,  unless  by  reason  of 
having  absented  himself,  or  of  some  other  manifest  impedi- 
ment,  he  shall  not  have  been  amenable  to  justice  within  thai 
period." 

It  is  insisted  on  the  part  of  the  respondent  that  by  "ab- 
sence"  is  here  meant  absence  from  the  post  of  duty,  and  that 
this  article  has  no  application  to  desertions.  It  is  certainly  a 
startling  proposition  that  there  is  no  limitation  at  all  upon 
proseoution  fox  the  offence  of  desertion;  that  one  who  has 
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onoe  been  a  deserter  is  snbjeet  during  the  wbole  of  his  natural 
life  to  be  brought  before  a  military  court  and  tried  and  pun- 
ished  for  this  ofFenoe,  even  in  extreme  old  age.  Yet  this  is 
seriously  contended  by  the  learned  counsel  for  the  respondent. 
The  statute  does  not  require,  nor,  in  my  opinion,  admit  of  so 
strict  and  narrow  a  construction.  There  is  nothing  in  this 
article  itself  clearly  indicating  that  it  does  not  extend  to  eyeiy 
military  offence.  As  it  is  the  only  article  limiting  the  time 
of  prosecutions,  the  presumption  is  very  strong  that  it  extends 
to  every  military  offence ;  for,  with  the  single  exception  of  the 
crime  of  murder,  the  almost  universal  policy  of  the  criminal 
law  is  to  prescribe  a  term  within  which  the  offender  shaU  be 
brought  to  trial.  The  language  of  this  statute  of  limitations 
must  be  construed  with  reference  to  the  use  of  similar  lan- 
guage in  other  statutes  of  limitations.  The  "absence"  here 
intended  is  obviously,  from  the  context,  such  an  absence  as 
interposes  an  impediment  to  the  bringing  of  the  offender  to 
trial  and  punishment.  It  means  absence  from  the  jurisdiction 
of  the  military  courts;  that  is,  absence  from  the  United 
States. 

The  "other  manifest  impediments"  referred  to  in  the  stat- 
ute as  being  such  as  have  prevented  the  offender  from  being 
amenable  to  justice,  are  such  impediments  only  as  operate 
to  prevent  the  military  court  from' exercising  its  jurisdiction 
over  him ;  as,  for  instance,  his  being  continuously  a  prisoner 
in  the  hands  of  the  enemy,  or  of  his  being'  imprisoned  under 
sentence  of  a  civil  court  for  crime,  and  the  like.  This  seems 
to  me  to  be  the  sensible  and  proper  construction  of  the  arti- 
cle. It  is  the  construction  which  has  been  frequently  given 
to  it  by  the  executive  department.  1  Op.  Att'y  Gen.  383; 
13  Op.  Att'y  Gen.  462;  14  Op.  Att'y  Gen.  52;  Re  Harri*,  Id. 
265.  Nor,  as  it  seems  to  me,  can  the  whole  effect  of  the  lim- 
itation be  taken  away  on  the  theory  that  the  desertion  may 
be  considered  for  some  purposes  to  be  a  continuing  offence. 
The  offence  was  complete  February  22, 1872,  for  the  purpose 
of  this  article,  and,  indeed,  in  the  return,  that  is  alleged  to 
be  the  time  when  the  offence  was  committed  for  which  the 
prisoner  is  now  held. 
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Upon  the  undispnted  facts  qf  the  case,  there  was  neither 
absence  nor  other  impediment  to  his  prosecution,  within  the 
meaning  of  the  statute.  The  prisoner  has  at  all  times  been 
"within  the  jurisdiction  and  amenable  to  justice,  if  the  charge 
against  him  is  true.  Therefore  he  is  entitled  to  be  discharged. 
The  facts  are  such  that,  if  brought  to  trial,  he  cannot  possibly 
be  found  guilty  or  punished  by  court-martial  for  the  deser- 
tion. If,  on  the  facts,  a  question  could  arise  whether  the 
prisoner  had,  as  a  matter  of  fact,  been  absent  from  the  juris- 
diction, or,  by  reason  of  other  impediment,  had  not  been 
amenable  to  justice,  then  it  might,  perhaps,  be  the  proper 
province  of  the  military  court  and  not  of  this  court  on  habeat 
eorput  to  determine  that  question.  But  the  fact  not  being 
disputed  that  he  has  resided  in  the  city  of  New  Tork  con- 
tinuously ever  since  his  desertion,  the  court-martial  has  noth- 
ing to  try,  and  his  arrest  for  this  cause  is  illegal. 

Petitioner  discharged. 

NoTB.  Notice  has  been  filed  in  the  United  States  circuit  court  of  an 
application  to  be  made  bj  the  military  authorities  of  Qorernor'g  Island, 
through  the  judge  adYOcate  general,  to  Judge  Blatchford  for  an  appeal 
against  the  above  order. 


Wood,  Ex'x,  v.  Wbight,  Assignee. 

{Circuit  Court,  D.  Indiana.    ,  1880.) 

1.  AsneirsK  nr  Bahxbuptcy  —  Judsbisnt  CBSDiroit.  —  An  assignee  In 
bankruptcy  has  a  prior  equity  to  a  judgment  creditor,  where,  under 
adverse  proceedings,  and  through  superior  diligence,  he  has  acquired 
land  from  the  bona  fide  purchaser  of  the  banlirupt's  voluntary  grantee. 

In  Equity. 

Dbuhuond,  C.  J.  This  is  a  bill  filed  to  determine  the 
priority  of  lien  between  the  plaintiff  and  the  assignee  of  the 
bankrupts  to  a  certain  tract  of  land  in  Wells  county,  which 
originally  belonged  to  one  of  the  bankrupts,  J.  £.  Julian. 

The  facts  out  of  which  the  controversy  arise  are  substan- 
tially tl^ese:    Julian  sold  the  land  to  the  other  bankrupt 
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who  BoId  it  to  Eliza  Bryant  on  the  eighth  of  August,  1876. 
These  sales,  it  is  admitted,  were  withoat  consideration,  and 
the  last  grantee  held  the  property  subject  to  the  rights  of 
creditors.  A  few  days  after  the  property  was  sold  to  Eliza 
Bryant,  this  plaintiff  recovered  a  judgment  in  this  court 
against  the  Julians,  upon  which  there  is  a  balance  still 
unpaid.  In  September,  1876,  the  Julians  were  adjudged 
bankrupts. 

After  all  this  had  taken  place,  Jesse  Gate  loaned  f  1,000  to 
3.  B.  Julian,  and  in  order  to  secure  it  he  caused  Eliza  Bry- 
ant to  transfer  this  property  to  Gate,  and  Gate  made  an 
agreement  to  reconvey  it  to  Eliza  Bryant  upon  the  payment 
of  the  loan.  Gate  had  no  notice  that  Eliza  Bryant  held  the 
property  without  a  consideration.  He  therefore  was  a  bona 
fide  mortgagee  of  the  property.  It  was  oonyeyed  to  him  by 
an  absolute  deed. 

After  this  had  occurred,  the  assignee  brought  suit  in  this 
court  against  Gate  and  the  Messrs.  Julian  and  Mrs.  Bryant, 
to  have  the  claim  of  Gate  to  the  property  set  aside;  or,  if 
that  could  not  be  done,  to  have  a  judgment  entered  against 
the  Julians  for  the  value  of  the  property;  and  the  court  held 
that  Gate  was  an  innocent  purchaser,  or  grantee,  and  was 
entitled  to  protection;  and  that  the  Julians  and  Mrs.  Bryant 
were  liable  for  a  certain  amount,  on  which  the  court  decided 
judgment  should  be  entered  against  them;  although  judg- 
ment was  not,  in  fact,  then  rendered,  the  court  only  giving 
an  opinion  on  the  points  in  controversy. 

Subsequently,  J.  B.  Julian  made  a  proposition  to  the 
assignee  to  this  effect :  that  no  judgment  should  be  entered 
in  this  court  in  the  suit,  and  that  he  would  procure  for  the 
assignee  a  good  title  to  the  property  still  held  by  Gate,  to 
which  proposition  the  assignee  assented,  providing  it  would 
meet  the  approval  of  the  court,  and  that  approval  was  given. 
Thereupon  J.  B.  Julian  caused  a  deed  to  be  made  by  Martha 
Julian,  of  lands  which  she  owned  in  Jasper  county,  to  Gate, 
as  security  for  the  debt  due  to  him  in  place  of  the  land  which 
he  held  by  grant  from  Mrs.  Bryant.  That  being  done.  Gate 
executed  a  quitclaim  deed  to  Mrs.  Bryant  for  the  Wells  county 
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land — the  land  now  in  controversy.  The  deed  was  delivered 
to  Julian.  It  does  not  appear  that  Mrs.  Bryant  had  any 
knowledge  of  this,  but  she  also  executed  a  quitclaim  deed  to 
the  assignee,  and  delivered  the  same  to  Julian.  Martha 
Julian  and  J.  B.  Julian  also  executed  a  quitclaim  deed  to  tho 
assignee. 

Mrs.  Wood  was  not  a  party  to  the  suit  pending  in  this 
court,  and  it  is  said  the  assignee  had  full  knowledge  of  her 
jadgment.  Mrs.  Wood  caused  an  execution  to  be  levied  on 
the  lands  under  her  judgment,  and  the  question  is  which  has 
the  better  equity,  the  assignee  or  Mrs.  Wood.  I  think  the 
assignee  has. 

It  seems  to  me,  under  the  circumstances  of  the  case,  that 
the  assignee  must  be  remitted  to  the  rights  of  Gate.  Gate 
was  the  bona  fide  purchaser  of  the  property,  and  held  it 
relieved  from  the  lien  which  undoubtedly  existed  on  the  part 
of  Mrs.  Wood  prior  to  that  time  to  the  lands  of  Julian. 

The  lien  against  land  held  fraudulently  from  the  owner 
must  certainly  cease  to  operate  when  it  is 'transferred  to  a 
bona  fide  purchaser.  That  Gate  was  so,  was  held  by  this 
court.  And,  when  the  assignee  has  obtained  his  title  under 
circumstances  like  these,  it  seems  to  me  that  he  stands  in  th« 
position  of  a  bona  fide  purchaser,  and  is  entitled  to  the  pro- 
tection of  a  court  of  equity.  But,  independent  of  this  con- 
sideration,  and  admitting  that  there  were  equities  alike  on  the 
part  of  Mrs.  Wood  and  of  other  creditors  of  the  bankrupts, 
still  it  seems  to  me  that  the  assignee,  by  the  superior  dili- 
genee  he  has  exhibted  by  suing  the  Julians  and  Gate,  and,  as 
the  result  of  that  litigation,  having  obtained  a  title  to  the 
property,  should  have  the  protection  of  a  court  of  equity  in 
preference  to  Mrs.  Wood. 

The  bill  of  the  plaintiff  will  be  dismissed. 
v.4,no.6— 33 
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In  r«  Nbw  Bbumswiok  Gabpbt  Co.,  Bankrapt. ' 
{Diitriet  Comi,  D.  Jfevi  Jtvtty.    October  25, 1880.) 

1.  Baitkhuptct  Act,  \  6081  — Ciauc—Mibtakb.— Section  5081  of  ths 
bankrupt  act  provides  that  the  court  "  shall  reject  all  claims  notda|f 
proved,  <»  where  the  proof  shows  the  claim  to  be  grounded  in  fraud, 
illegality,  or  mistake."  HddL,  in  construing  this  clause,  that,  in  the 
absence  of  fraud,  it  was  competent  for,  the  court  to  correct  any  mere 
mistake,  and  to  allow  the  proof  to  stand  for  any  sum  that,  upon 
examination,  was  found  to  be  actnally  due. 

S.  EvmrnicB— Cbboe.— A.  check  is  no  evidence  of  a  loan  of  money  from 
the  drawee  to  the  drawer. 
metefi«r  y.  Manning,  12  M.  &  W.  571. 

S.  Bake — Mobtoages. — Certain  void  mortgages  Tield  evidence,  in  this  case^ 
of  the  amount  of  an  indebtedness  of  a  bankrupt' debtor. 

In  Bankraptoj.  On  petition  to  expunge  claim  of  the  State 
Bank  of  New  Brunswick. 

R.  Wayne  Parker,  for  assignee. 

A.  V.  Sehenck,  for  state  bank. 

NaoM,  D.  J.  On  the  fourth  day  of  Mareh,  1874,  the  State 
Bank  of  New  Brunswick,  by  Q.  B.  Gonorer,  oashier,  filed  a 
proof  of  debt  against  the  aboTe-named  bankrupt  corporation^ 
amounting,  in  the  aggregate,  to  $667,361.75,  being  the  bal- 
ance alleged  to  be  due  to  the  creditor  corporation  for  moneys 
paid  at  the  request  of  the  bankrupt  on  certain  checks,  notes, 
and  acceptances  made  and  given  by  the  carpet  company  to 
the  bank,  and  including  the  sum  of  $6,458.63  for  interest 
from  August' 80,  1873,  to  October  23, 1873,  On  the  twenty- 
sixth  of  June,  1876,  Elias  W.  Miller,  assignee  of  the  bankrupt 
corporation,  presented  to  the  court  a  petition  setting  forth, 
in  substance,  that  the  claimant  had  improperly  charged  to 
the  New  Brunswick  Carpet  Company  items  of  indebtedness 
aggregating  $198,444.32,  which  were  not  charjgeable  against 
the  bankrupt,  and  not  sustained  by  the  exhibits  and  vouchers 
submitted  in  support  of  the  claim;  and  had  omitted  and  not 
included  in  said  proof  of  debt  and  statement  accompanying 
the  same  a  number  of  items,  amounting  to  $638,843.95,  for 
which  the  bankrupt  should  have  been  credited  in  its  dealings 
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and  transactions  •sriih  the  creditor;  and  praying  that  the 
proof  of  debt  might  be  disallowed  and  expunged  from  the  list 
of  claims  filed  with  the  assignee. 

An  answer  to  the  petition  was  filed  by  the  bank  on  the  sev- 
enth of  Angnst  following,  and  thereupon  a  reference  was 
made,  by. consent,  to  William  Patterson,  Esq.,  a  United 
States  commissioner,  for  the  taking  of  testimony.  A  Jarge 
amount  has  been  taken,  of  extraordinary  character,  exhibiting 
such  gross  irregularities  in  the  method  of  transacting  busi- 
ness by  the  principal  officers  of  the  respective  corporations 
that  it  is  doubtful  whether  the  parties  themselves  would  be  able 
to  determine  with  any  accuracy  how  the  accounts  stand 
between  them;  much  less  can  strangers,  however  anxious  to 
arrive  at  the  truth,  come  to  any  satisfactory  conclusion. 

In  the  proof  of  debt,  as  originally  filed,  the  claimants 
charged  the  bankrupt  corporation  with  the  sum  of  f  2,106,- 
043.21  as  the  gross  sum  alleged  to  have  been  furnished  by 
the  bank  to  the  carpet  company  during  the  years  1872-3, 
and  they  credited  the  bankrupt  with  $1,444,160.08  as  the 
amount  that  had  been  paid  during  the  same  time— charg- 
ing that  the  difference  between  these  sums  was  the  amount 
remaining  due  to  the  bank  on  the  thirtieth  day  of  August,  187S. . 

The  assignee,  in  his  petition,  insists  that  the  exhibits  and 
vouchers  accompanying  the  claim  do  not  substantiate  it,  but, 
on  the  other  hand,  that  the  charge  of  $3,106,043.21  is 
$198,444.32  in  excess  of  the  sum  properly  chargeable 
against  the  company;  and  that  $1,444,160.08  is  $688," 
803.96  less  than  the  real  amount  for  which  the  company 
should  be  credited  in  its  dealings  and  transactions  with  the 
bank.  It  is  the  province  of  the  witnesses  and  the  duty  of  the 
court,  from  the  testimony,  to  reconcile,  if  possible,  these 
widely-conflicting  claims.  There  is  no  difficulty  about  the 
principle  which  should  govern  the  court  in  deteimining  the 
case.  These  corporations  are  to  be  held  responsible  for  the 
acts  of  their  officers  so  long  as  they  are  within  the  line  of  the 
business  entrusted  to  them.  But  when  they  use  their  official 
position  merely  as  a  cloak  for  their  personal  ends, — both  par- 
ties knowing  that  the  respective  corporations  can  have  no 
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interest  and  derive  none  from  their  izzegular  transactions, — 
the  moneys  advanced  or  paid,  on  the  one  side  or  on  the 
other,  are  not  properly  chargeable  to  the  institutions  which 
the  dishonest  officials  represent.  Expert  accountants  have 
been  employed  by  both  parties.  It  is  to  be  lamented  that 
the  expert  for  the  assignee  died  before  the  court  could  derire 
'any  benefit  from  his  investigation  of  the  transaction  in  con- 
troversy. 

On  the  other  hand,  the  expert  of  the  bank  has  testified  so 
fully,  and  given  such  plausible  reasons  for  his  opinions,. that 
the  claimants  seem  quite  disposed  to  rest  their  claim  upon 
his  testimony  alone. 

On  the  argument  the  learned  counsel  for  the  assignee  in- 
sisted— 

1.  That  by  the  provisions  of  section  5081  of  the  bankrupt 
act  the  whole  claim  should  be  rejected. 

The  reason  assigned  was  that  the  proof  of  claim,  as  origi- 
nally filed,  contained  items  which  the  claimants  subsequently 
acknowledged  were  a  mistake,  and  the  section  provides  that 
the  court  "shall  reject  all  claims  not  duly  proved,  or  where 
the  proof  shows  the  claim  to  be  grounded  in  fraud,  illegality, 
or  mistake."'  The  phraseology  of  the  section  is  strongs  and 
doubtless  authorizes  the  court  to  reject  the  claim  on  any  of 
the  grounds  stated.  But  I  have  always,  in  practice,  con- 
strued the  clause  to  mean  that,  in  the  absence  of  fraud,  it 
was  competent  for  the  court  to  correct  any  mere  mistake,  and 
to  allow  the  proof  to  stand  for  any  sum  that,  upon  examina. 
tion,  was  found  to  be  actually  due. 

It  was  further  insisted  by  him — 

2.  That,  in  the  absence  of  proof  to  the  contrary,  the  pay- 
ment of  checks  by  a  bank  was  always  presumptive  that  the 
drawer  had  funds  deposited  for  their  payment. 

This  proposition  will  hardly  be  controverted.  It  is  well 
settled  that  the  mere  paying  and  holding  a  check  is  no  evi- 
dence of  a  loan  of  money  by  the  drawee  to  the  drawer,  because 
the  legal  presumption  is  that  such  payment  is  only  a  return 
of  funds  which  had  been  before  deposited  by  the  drawer. 
Story  on  From.  Notes,  641;  Parsons  on  Bills,  83;  Fletehet 
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T.  Manning,  12  M.  &  W.  671;  Lancaster  Bank  y.  Woodward, 
18  Pa.  St.  361;  Bunting  v.  Alien,  3  Har.  (N.  J.)  300. 

The  case  of  Fletcher  t.  Manning,  supra,  was  a  proceeding 
in  bankraptoy,  and  is  directly  in  point.  In  proof  of  the  peti- 
tioning creditor's  debt,  checks  were  produced  by  the  creditor^ 
and  a  clerk  was  called  who  testified  that  when  the  checks 
were  paid  by  the  banjier  the  bankrupt's  account  was  largely 
overdrawn.  But  the  court  said  the  proof  did  not  go  far  enough, 
and  held  that  a  check  presented  and  paid  was  no  evidence  of 
money  lent  or  advanced  by  the  banker  to  the  customer;  that, 
on  the  contrary,  it  was  j>rima/aci«  evidence  of  the  repayment, 
to  the  amount  of  the  check,  by  the  banker  to  the  customer  of 
money  previously  lodged  by  the  customer  in  the  banker's 
hands. 

When  it  is  claimed  that  a  check  has  been  paid  without 
funds  antecedently  deposited  to  meet  it,  the  burden  is  upon 
the  payee  to  show  it,  and  no  implied  promise  is  raised  to 
redeem  the  check  until  the  fact  is  clearly  proved.  In  the 
present  case  the  claim  of  the  bank  is  founded  upon  alleged 
overdrafts  by  the  carpet  company,  and  a  large  number  of 
checks  is  brought  forward  by  the  bank  to  establish  such  alle- 
gations. The  law  casts  upon  the  claimant  the  burden  of 
showing  it  by  satisfactory  evidence.  How  is  it  attempted  to 
be  done  ?  By  the  production  of  the  checks,  and  by  the  ac- 
count of  the  bankrupts  with  the  bank,  as  it  appears  upon  the 
books  of  the  respective  parties.  But  in  view  of  the  pecu- 
liar relations  which  the  cashier  of  the  bank  and  the  president 
of  the  carpet  company  sustained  towards  each  other,  and  in 
view  of  the  weight  of  the  testimony  that  the  books  were  sub- 
ject to  their  control  and  manipulation,  and  do  not  reveal  the 
real  transactions  of  the  parties,  I  am  unwilling  to  admit  to 
proof  any  claim  supported  by  any  such  evidence.  I  have 
great  respect  for  the  evident  candor,  honesty,  and  good  inten- 
tions of  the  expert  witness  Burke,  ^ho  has  given  so  much 
labor  to  unravelling  the  tangled  thread  of  the  dealings  of 
these  men.  He  has  probably  done  as  well  as  any  one  could 
do  with  the  material  he  had  to  work  with,  but  it  is  quite  clear 
that  the  accounts  on  which  he  mainly  relies  for  his  conclu- 
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sions  are  not  io  be  trnsted,  and  that  entries  were  made  to 
conceal,  rather  than  to  Bhow,  the  actual  tranBaetions  of  the 
officers  of  the  respective  companies.  Under  these  circum- 
stances I  am  satisfied  that  it  is  safer  for  the  ends  of  justice, 
and  better  for  the  rights  of  the  creditors  of  the  two  bankrupt 
corporations,  that  I  should  allow  matters  to  stand  as  I  find 
them,  than  to  transfer  from  one  to  the  other  so  large  a  sum 
of  money  upon  such  unreliable  evidence. 

But  whilst  I  have  this  difficulty  in  regard  to  the  allowance 
of  the  claim  as  proved,  there  are  facts  exhibited  which  con- 
vince me  that  the  carpet  company  is  largely  the  debtor  of 
the  claimants.  When  it  was  put  into  bankruptcy  the  bank 
was  the  holder  of  two  mortgages  that  it  had  received  from 
the  company — one  for  a  little  less  than  $100,000,  being  a 
mortgage  that  one  I.  T.  Eowand  had  given  to  the  carpet 
company  upon  lands  in  Pennsylvania,  to  secure  the  payment 
of  certain  promissory  notes  that  he  had  made  on  the  pur- 
chase from  the  company  of  $lfO,000  worth  of  its  capital 
stock,  and  which  had  been  assigned  to  the  bank  as  collateral 
security  for  the  payment  of  the  said  Bo.wand's  notes,  which 
the  bank  had  discounted  for  the  company;  and  the  other,  a 
mortgage  executed  by  the  carpet  company  to  the  bank  on 
its  real  estate,  fixtures,  and  machinery  in  New  Brunswick,  in 
pursuance  of  a  resolution  of  the  board  of  directors  passed 
September  2,  1873,  and  given  to  secure  the  payment  of  other 
notes  which  the  bank  had  discounted  for  and  was  holding 
against  the  company.  As  both  of  these  mortgages  had  been 
received  by  the  bank  within  four  months  of  the  filing  of  the 
petition  of  bankruptcy  against  the  debtor  company,  and 
were  taken  to  secure  antecedent  debts,  at  a  time  when 
the  creditors  had  reasonable  cause  to  believe  that  the  com- 
pany was  insolvent,  the  authorities  of  the  bank  surrendered 
them  to  the  assignee  in  bankruptcy,  as  they  were  advised  they 
were  required  to  do  before  they  could  prove  their  claim. 
Is  not  such  action  on  the  part  of  the  managers  of  the  carpet 
company  a  clear  confession  of  indebtedness,  at  least  to  the 
amount  of  these  mortgages,  and  does  it  not  afford  a  safer 
ground  to  stand  npon  than  any  evidence  of  books  of  account. 
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which  had  been  made  the  Tehicles  of  false  information  by  the 
acts  of  dishonest  offiioials?  That  is  my  judgment.  The 
proof  of  claim,  as  made,  must  be  rejected ;  but  the  receiver  of 
the  bank  will  be  allowed  to  make  proof  for  the  amount  of  the 
Bowand  notes  which  was  held  by  the  institution  at  the  sur. 
render  of  the  Bowand  mortgage,  and  which  had  been  dis- 
counted for  the  carpet  company,  and  also  for  the  principal  of 
the  mortgage  executed  by  the  company  to  the  bank  in  pursu- 
ance of  the  resolution  of  the  second  of  September,  1873. 


In  re  Duff,  Bankrupt. 
{DtilHtt  Qmirt,  8.  D.  Km  Tork.    October  14, 1880.) 

L  BAjjxBtTPT  Act — "  PKiNcrpxii  Debtor" — C!ollatskaIi  Bond — Sitbb- 
TT. — A  bankrupt  la  not  liable  aa  "  principal  debtor,"  witUn  the  mean- 
ing of  the  bankrupt  act,  upon  a  collateral  bond,  where  it  is  apparent 
upon  the  face  of  the  instrument  that  the  obligation  waa  incurred  by 
the  bankrupt  as  a  surety. 
In  r»  Lodw,  4  N.  B.  R.  190. 

2.  Samb— "  Mkhchastok  Tbadbbmah"— TheatkioalMakagbr.— A  the- 
atrical manager  who  buys  costumes,  machinery,  etc.,  for  use  in  his 
business,  and  who  on  a  few  occasions  has  sold  some  such  property,  is 
not  a  merchant  or  tradesman  within  the  meaning  of  the  bankrupt  act. 
In  re  Oddl,  17  N.  B.  R.  73,  dUtinguished. 

8.  Same— Rbt.  Bt.  {  6110,  Subd.  9— Fraijdoi.bht  Tbansfbb.— A  trans- 
fer by  an  insolvent  debtor,  for  the  purpose  of  concealing  his  property 
from  his  creditors,  is  an  act  done  "  in  contemplation  of  becoming 
bankrupt,"  within  the  meaning  of  the  ninth  sultdivision  of  section 
fillO  of  the  Revised  Statutes,  although  the  debtor  did  not  then  intend 
or  expect  to  go  into  bankruptcy. 

A  transfer  of  certain  personal  property  Mldfra\tdvH«nt,  under  the 
circumstances  of  this  case. 

In  Bankruptcy. 

F.  Bien  and  A.  Taylor,  for  creditors. 
J.  R.  Cuming,  for  bankrupt.  ' 

Ghoatb,  D.  3.    This  is  an  application  for  the  clisoharge  of 
the  bankrupt.    The  discharge  is  opposed  on  several  grounds : 
1.  It  is  objected,  first,  that  the  bankrupt  has  not  obtained 
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the  assent  of  the  reqaisite  proportion  of  the  creditors  who 
have  proved  their  debts,  to  whom  he  is  liable  as  principal 
debtor.  One  Thayer  has  proved  a  debt  for  upwards  of  $30,- 
000.  This  creditor  has  not  assented,  and,  if  his  claim  is  to 
be  considered  in  the  computation  of  the  requisite  one-third  in 
value,  this  point  is  well  taken.  The  question  is  whether  the 
bankrupt  is  liable  as  principal  debtor  upon  this  claim.  Thayer's 
proof  of  debt  is  upon  a  bond  for  the  sum  of  $60,000,  executed 
by  the  bankrupt,  June  15,  1877,  to  one  Hill,  as  receiver,  ap- 
pointed by  the  court  in  an  action  against  John  A.  Duff  and 
others.  Thayer  proves  as  assignee  of  the  bond.  The  con- 
dition of  the  bond  is  the  payment  of  the  sum  of  |30,000 
to  the  receiver,  or  his  assigns,  June  15,  1882,  with  interest 
semi-annually,  "according  to  the  condition  of  a  bond  made 
by  John  A.  Duff  and  Bufus  C.  Duflf,  jointly  and  severally,  to 
said  receiver,  bearing  even  date  herewith,  to  which  bond  this 
is  collateral."  I  think  enough  appears  on  the  face  of  this 
bond  to  show  that  this  obligation  was  incurred  by  the  bank- 
rupt not  on  his  own  account,  but  as  surety  for  John  A.  Duff, 
and,  therefore,  that  he  cannot  be  regarded  as  having  become 
indebted  thereon  as  principal  debtor.  The  construction  of 
this  phrase,  "principal  debtor,"  was  carefully  considered  by 
this  court  in  In  re  Loder,  4  N.  B.  B.  190.  It  was  there  held 
that  an  obligation  as  indorser,  after  the  liability  has  become 
fixed  by  non-payment  and  notice,  is  not  an  obligation  as 
"principal  debtor,"  if  the  indorsement  was  for  the  accom- 
modation of  the  maker  of  the  note.  I  think  the  present  ease 
is  within  that  decision.  It  is  argued,  however,  that  on  this 
bond  itself  the  bankrupt  was  the  principal  obligor, — ^indeed,  the 
only  obligor,— and  not  in  the  position  of  an  indorser,  who  is  on 
the  face  of  the  contract  not  the  principal  obligor.  I  think, 
however,  that  the  distinction  in  the  statute  referred  not  to  the 
form  of  the  obligation  so  much  as  to  the  real  relation  of  the 
bankrupt  to  the  debt  itself.  Oreater  indulgence  was  intended 
to  be  extended  to  bankrupts  in  respect  to  obligations  incurred 
on  behalf  of  others  than  in  respect  to  those  incurred  on  their 
own  accoant ;  and  it  seems  to  me  to  be  immaterial  whether 
the  bankrupt  joins  in  the  bond  of  the  prinoipal  debtor  as  a 
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Boretj,  or  gives  bis  own  collateral  bond,  wbiob,  on  its  face, 
sbowB  tbat  it  is  given  by  bim  as  surety.  Tbe  difference  is 
one  of  form  only,  and  not  of  substance.  How  it  may  be  in 
tbe  case  supposed  by  tbe  learned  counsel  for  tbe  creditor,  of 
commercial  paper  given  by  tbe  bankrupt,  and  wbich  be  signs 
as  maker  for  tbe  accommodation  of  tlie  iudorser,  if  proved  by 
a  bolder  wbo  bad  no  knowledge  of  tbe  nature  of  tbe  transaction 
except  wbat  the  face  of  tbe  paper  sbows,  it  is  unnecessary  to 
decide.  In  tbis  case  the  suretyship  appeared  on  tbe  face  of 
tbe  instrument. 

2.  It  is  also  objected  thai  tbe  bankrupt,  being  a  merchant 
or  tradesman,  did  not  keep  proper  books  of  account.  The 
bankrupt  was  a  theatrical  manager.  It  did  not  appear  that 
he  bad  any  other  business.  He  bought  costumes,  machinery, 
etc.,  for  use  in  bis  business.  It  was  also  shown  that  on  a  few 
occasions  he  bad  sold  some  such  property.  I  think  be  can- 
not be  considered  a  merchant  or  tradesman  within  the  mean- 
ing of  the  statute.  The  case  of  In  re  Odell,  17  N.  B.  B.  73, 
is  relied  on  by  the  opposing  creditors.  That  was  tbe  case  of 
a  keeper  of  a  livery  stable.  He  was,  under  tbe  peculiar  cir- 
cumstances shown  in  respect  to  bis  business,  held  to  be  a 
merchant  or  tradesman.  It  was  held  that,  in  connection  with 
his  business  of  keeping  a  livery  stable,  he  was  also  engaged 
in  the  business  of  buying  and  selling  horses,  and  food  for 
horses.  Tbe  present  case  is  essentially  unlike  tbat.  I  can- 
not find  on  tbe  evidence  that  tbis  bankrupt  made  tbe  selling 
of  anything  a  regular  part  of  bis  business,  as  was  the  case  in  Tn 
re  OdeU.  The  sales  tbat  be  made  were  isolated  transactions, 
and  not,  as  in  Odell's  case,  within  tbe  regular  scope  and  pur- 
view of  tbe  business  be  undertook  to  carry  on. 

3.  It  is  also  objected  that  the  bankrupt,  in  contemplation 
of  bankruptcy,  made  certain  fraudulent  transfers  of  bis  prop- 
erty to  his  father,  John  A.  Duff,  and  to  one  Banvard,  bis 
landlord,  with  intent  to  prefer  them  as  creditors,  and  to  pre- 
vent bis  property  from  coming  to  tbe  hands  of  bis  assignee, 
and  being  distributed  among  his  creditors.  The  transfers 
thus  attacked  were  in  March,  1878.  The  petition  was  filed 
August  31,  1878. 
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These  speoifications,  if  sustained,  must  come  within  the  ninth 
subdivision  of  section  5110.  It  appears  that  the  bankmpt 
transferred  to  his  father  the  principal  part  of  his  property, 
consisting  of  costumes  and  other  implements  of  his  trade. 
He  was  indebted  at  the  time,  aside  from  his  obligation  on  the 
bond  to  the  receiver,  about  six  or  seven  thousand  dollars, 
which  he  had  no  means  to  pay.  He  was  indebted  to  his 
father,  for  money  loaned,  several  thousand  dollars.  The  trans- 
fer to  his  father  was  without  writing.  The  property  was  of 
very  uncertain  value,  being  worth  but  a  few  hundred  dollars, 
if  purchased  for  the  purpose  of  selling  it  again,  bat  having  cost 
about  $3,000.  Yet  there  appears  to  have  been  no  agreement 
with  the  father  as  to  the  price  at  which  he  took  it.  The  bank- 
rupt testifies  that  he  had  no  intention  of  preferring  his  father, 
but  transferred  it  to  him  in  payment  of  moneys  loaned.  He 
testified  that  the  reason  why  it  was  transferred  to  him  rather 
than  to  anybody  else  was  that  he  was  the  nearest  person 
being  at  hand  in  the  theater ;  that  his  father  was  not  pressing 
him  for  money,  and  that  the  transfer  was  made  at  his  own 
suggestion.  He  also  testifies  that  he  had  no  thought  at  the 
time  of  going  into  bankruptcy.  But  upon  all  the  evidence, 
and  considering  the  very  suspicious  circumstances  attending 
the  sale,  I  can  find  no  adequate  motive  for  it  except  to  protect 
the  property  from  his  creditors.  With  this  purpose  there 
may  also  have  been  an  intention  at  the  same  time  to  secure 
or  prefer  his  father. 

The  fact  that  the  bankrupt,  then,  did  not  intend  or  expect 
to  go  into  bankruptcy,  if  he  is  to  be  credited  in  that  respect, 
does  not  relieve  the  act  from  being  considered  an  act  done  "in 
contemplation  of  becoming  bankrupt"  within  the  meaning  of 
the  statute.  That  expression  means,  as  has  often  been  held, 
in  contemplation  of  committing  an  act  of  bankruptcy.  Such 
a  transfer  is  in  itself  an  act  of  bankruptcy,  if  made,  as  this 
appears  to  have  been,  with  intention  to  cover  up  his  property 
from  his  creditors,  and  to  prevent  its  distribution  among 
them.  He  claims  to  have  had  great  expectations  of  success 
with  a  play  to  be  presently  brought  out.  Over-sangoine  hope 
of  better  business  may  sometimes  justify  great  present  sacrio 
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fice  of  property  or  the  continaed  payment  of  debts  by  one 
who  is  really  insolvent,  bnt  cannot  excuse,  under  the  bankrupt 
law,  the  actual  withdrawal  and  ooncealment  of  property  by  an 
insolvent  debtor,  under  cover  of  a  transfer  such  as  this,  which 
was  also  in  fact  intended  to  hinder,  delay,  and  defraud  his 
creditors.  It  is  unnecessary  to  consider  the  further  charges 
as  to  the  transfer  to  Banvard.  The  specification  of  a  fraud- 
ulent transfer  to  John  A.  Duff  is  sustained,  andon  this^ound 
the  discharge  must  be  refused. 


In  r«  Ebaft  and  others.  Bankrupts. 
{DUtriet  Court,  8.  D.  New  York.    ,  188a) 

1.  Baskroptot— Fhaudulemt  Pbeferekcx. 

2.  Baux— Books  or  AcoonsT. 

8.  Bauk— ObnbraIi  Abbiqnkent.— The  intent  to  have  the  dehtor's  estate 
wound  up  and  distributed  under  a  general  assignment,  by  an  assignee 
named  by  the  debtor,  constitutes  an  intent  to  prevent  the  property 
from  coming  to  the  assignee  in  bankruptcy,  and  of  being  dlttributed 
under  the  bankrupt  law. 

PkUt  v.  Preston,  19  N.  B.  R.  244. 

In  re  OMsmilh,  8  K.  B.  R.  164. 

In  re  Kation,  18  N.  B.  R.  879. 

In  Bankruptcy. 

Jos.-S.  Bosworth,  Jr.,  for  bankrupt. 

Ralph  E.  Prime,  for  creditors. 

Choatk,  D.  J.  This  is  an  application  for  the  discharge  of 
Frederick  W.  Kraft,  one  of  the  bankrupts.  The  bankrupts 
constituted  the  firm  of  Beaman  &  Kraft,  and  carried  on  the 
business  of  leather  dressers  down  to  about  the  fourth  day  of 
January,  1876,  when  Beaman  absconded  and  Kraft  executed 
a  general  assignment  for  the  benefit  of  creditors,  without 
preferences.  The  estate  of  the  copartnership  was  distributed 
under  that  assignment,  and  the  remaining  debts  are  chiefly 
the  balances  of  the  firm  debts  still  unpaid.     The  petition  of 
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Kraft  for  the  adjudication  of  the  firm  was  filed  August  10, 
1878. 

Of  the  specifications  filed  by  the  contesting  creditors  they 
now  rely  on  three  only :  First',  the  transfer  of  certain  skins  to 
a  creditor,  Goodenough,  shortly  before  the  making  of  the 
general  assignment,  •with  intent  to  prefer  him;  second,  the 
failurp  to  keep  proper  books  of  accojant,  and  especially  in  that 
the  bankrupts  kept  no  cash  account;  and,  third,  the  making 
of  the  general  asssignment  in  contemplation  of  bankruptcy, 
and  with  intent  to  prevent  the  property  from  coming  to  the 
hands  of  the  assignee  in  bankruptcy' and  being  distributed 
under  the  bankrupt  law. 

1.  The  transaction  with  Goodenough  was  not  a  fraudulent 
preference,  upon  the  evidence,  so  far  as  Eraft  was  concerned. 
He  then  believed  the  firm  to  be  solvent  and  able  to  go  on  in 
business  and  pay  all  its  debts. 

2.  The  books  which  remained  after  Beaman  absconded 
were  not  proper  books  within  the  meaning  of  the  statute. 
But,  upon  the  evidence,  it  is  clearly  proved  that  there  was 
another  book  kept  by  him  and  which  disappeared  with  him. 
And  the  evidence  is,  I  think,  sufficient  to  show  that  this 
book  contained  the  cash  transactions  of  the  firm ;  that  it  was 
kept  by  Beaman  as  one  of  the  firm  books ;  and  that  the  entries 
made  in  it  supplied  what  was  wanting  in  the  other  books  to 
constitute  them  all  together  proper  books  of  account. 

3.  In  respect  to  the  general  assignment  it  is  insisted  on 
behalf  of  the  bankrupt  that  it  was  not  made  in  contempla- 
tion of  becoming  bankrupt,  or  for  the  purpose  of  preventing 
the  property  from  coming  into  the  hands  of  their  assignee  in 
bankruptcy,  and  of  being  distributed  under  the  bankrupt  law 
in  satisfaction  of  their  debts. 

It  has  been  too  often  held,  in  this  district  and  circoit,  that 
the  intent  to  have  the  debtor's  estate  wound  up  and  distributed 
under  a  general  assignment,  by  an  assignee  named  by  the 
debtor,  constitutes  an  intent  to  prevent  the  property  from 
coming  to  the  assignee  in  bankruptcy  and  of  being  distributed 
under  the  bankrupt  law,  to  leave  this  an  open  question  in  this 
court.    Piatt  V.  Preston,  19  N.  B.  R.  244,  and  cases  cited;  In 
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re  Ooldtmidt,  8  N.  B.  B.  164;  In  re  Kasson,  18  N.  B.  B.  879. 
It  has  been  doubted  whether  it  is  not  competent  to  show  that 
the  actual  intent  of  the  debtor  in  making  the  general  assign- 
ment was  not  to  have  his  estate  wonnd  up  and  distributed, 
but  to  make  it  subserve  some  temporary  purpose  not  inconsist- 
ent with  an  intent  to  have  the  property  afterwards  pass  to 
an  assignee  in  bankruptcy  and  be  distributed  under  the  bank- 
rupt law.  In  re  Seeley,  19  N.  B.  E.  12.  The  authorities 
cited  above  are,  perhaps,  against  the  competency  of  any  such 
evidence;  but  in  the  present  case  it  is  unnecessary  to  decide 
the  point,  because,  upon  the  whole  testimony,  I  think  it  ia 
clear  that  when  the  bankrupt  Kraft  executed  the  general 
assignment  he  intended  and  expected  that  the  estate  of  the 
copartnership  would  be  wound  up  under  it.  That  purpose  is 
certainly  strongly  shown  upon  the  face  of  the  assignment,  and 
neither  his  own  testimony  as  to  his  purpose,  nor  the  testimony 
in  respect  to  his  contemporaneous  declarations,  shows  anything 
to  the  contrary.  It  is  true  that  he  testifies  that  at  a  meeting 
of  the  creditors  after  the  execution  of  the  assignment  a  ques- 
tion arose  between  him  and  his  creditors  as  to  what  was  to 
be  done,  and  it  was  determined  that  the  estate  should  be  dis- 
tributed under  the  assignment.  .  I  do  nut  perceive  that  this 
alters  the  case.  It  does  not  appear  what  else  anybody  pro- 
posed to  do.  This  transaction  is  not  inconsistent  with  a 
purpose  on  his  part,  at  the  time  of  the  execution  of  the 
assignment,  to  have  its  provisions  carried  into  effect.  His 
conversations,  as  testified  to  by  other  witnesses,  and  partially, 
also,  as  testified  to  by  himself,  show  that  at  the  time  of  exe- 
cuting the  assignment,  his  partner  had  absconded,  and  the 
firm  was  insolvent,  and  that  the  assignment  was  resorted  to 
for  the  purpose  of  distributing  the  estate  among  his  creditors. 
Any  mere  use  of  the  assignment  as  a  temporary  device  is 
inconsistent  with  his  conversations  with  Mr.  Yail,  the  presi- 
dent  of  one  of  the  contesting  banks,  and  Mr.  Fowler,  the 
assignee,  and  Mr.  Sanders,  who  drew  the  assignment. 

The  amendment  to  the  bankrupt  law  passed  July  26,  1876 
which  provides  that  a  general  assignment,  made  in  good 
faith  and  without  preferences,  and  valid  according  to  the 


Digitized  by 


Google 


626  FBDXBAL  BBPOBTBB. 

local  law,  shall  not  prevent  a  diftcharge  in  ihTOlontary  eaees, 
strongly  confirms  the  vieira  of  the  court  above  referred  to  and 
followed,  as  to  the  effect  of  snoh  a  general  assignment  in  pre- 
venting a  disobai^e  in  a  case  of  voluntary  bankruptcy  like 
the  present.  It  is  immaterial  that  the  bankrupt,  before  mak- 
ing the  assignment,  consulted  with  some  of  bis  creditors  and 
was  advised  by  them  to  make  an  assignment.  So  far  as 
these  opposing  creditors  are  concerned,  the  evidence  shows 
that  before  he  oonsnlted  them  he  had  already  determined  to 
make  an  assignment ;  nor  did  they  do  any  act,  by  advising 
him  or  otherwise,  which  shotild  preclude  them  from  insisting 
on  this  objection  to  his  discharge. 

The  sixth  specification  is  therefore  sustained.  The  others 
are  overruled  as  not  proven. 

Discharge  refused. 


In  re  Chiseolm  and  others,  Bankrupts. 

{District  Court,  8.  D.  Nine  Tork.    ,  1880.) 

L  AameiTEB  xs  Babkbuftot— ATTAcmceirr. — Money  in  the  hands  of  an 
assignee  in  bankruptcy  cannot  be  reached  by  attachment. 
In  re  Cunningham,  19  N.  B.  B.  276. 

In  Bankruptcy. 

J,  A.  Seaman,  tot  petitioner. 

W.  F.  Scott,  for  assignee. 

E.  R  Olcott,  for  Planters'  National  Bank. 

Cboate,  D.  J.  This  is  an  application  for  an  order  on  the 
assignee  to  pay  a  dividend  to  the  petitioner,  who,  by  order 
duly  made,  has  been  subrogated  to  the  rights  of  a  creditor 
whose  debt  has  been,  after  contest,  established  as  proved. 
The  answer  of  the  assignee  shows  that  before  the  dividend 
was  actually  declared,  but  after  the  meeting  at  which  it  was 
declared  was  called,  he  was  served  with  a  warrant  of  attach- 
ment against  the  original  creditor,  issued  by  a  state  court,  in  an 
action  brought  against  that  creditor  by  the  Planters'  National 
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Bank  of  Angasia,  Qeorgia,  apon  a  judgment  recovered  in  the 
cironit  court  of  the  United  States  for  the  district  of  South 
Carolina.  The  assignee  declined  to  pay  the  dividend  to  the 
petitioner  without  a  special  order  of  the  court.  In  the  case 
of  Kofdsaat,  18  N.  B.  B.  570,  it  was  held  that  the  payment  of 
moneys,  payable  under  a  composition  in  bankruptcy,  could 
not  be  interfered  wiih  by  proceedings  in  a  state  court.  In 
the  case  of  Cunningham,  19  N.  B.  B.  276,  the  question  whether 
dividends  in  the  hands  of  an  assignee  can  be  attached,  was 
very  carefully  examined  by  Judge  Love,  and  it  was  held  thai 
they  could  not  be  attached  even  after  the  dividend  was 
declared.  The  case  of  Dunlap  v.  Ins.  Co.,  74  N.  Y.  146, 
seems  not  inconsistent  with  these  cases.  The  petitioner  is 
entitled  to  the  order  on  the  ground  that  the  money  in  the 
bands  of  the  assignee  could  not  be  reached  by  attachment. 
Motion  granted. 


Joseph  Dixoh  Gbdoiblb  Go.  o.  Bbnhah. 

(Circuit  Court,  D.  Conneetieut.    November  22, 1880.) 
1.  Tbadk-Mark— 'Wrappbbs  akd  Labels— Htovh  Fousa. 

In  Equity. 

Morris  W.  Seymour,  for  plainti£F. 

H.  C.  Baldwin,  for  defendant. 

SmPMAN,  D.  3.  This  is  a  bill  in  equity,  brought  by  a  eiti- 
sen  of  the  state  of  New  Jersey  against  a  citizen  of  the  state 
of  Connecticut,  to  restrain  the  defendant  from  the  use  of  the 
plaintiff's  trade-mark,  and  for  an  account.  The  trade-mark 
had  never  been  registered  in  pursuance  of  any  act  of  Gon« 
gress. 

Joseph  Dixon  commenced  the  manufacture  of  8tov«  polish 
in  Taunton,  Massachusetts,  at  least  as  early  as  in  the  year 
1840,  and  was  engaged  in  the  business  until  1868,  either 
alone  or  as  a  member  of  the  firm  of  Joseph  Dixon  A  Co.    He 
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removed  to  Jersey  City,  in  the  state  of  New  Jersey,  abont  the 
year  1849.  The  plaintiff  corporation  was  formed  in  1868, 
and  has  been  continuously  manufacturing  said  article  to  a 
large  extent. 

At  a  certain  time  daring  the  period  (the  precise  time  being 
the  only  matter  in  dispute)  Mr.  Dixon  commenced  to  put  up 
his  stove  polish  in  elongated  oub^s,  wrapped  about  by  a  blue 
paper  wrapper,  with  printing  thereon  in  black  ink,  surrounded 
by  a  heavy,  double  black  rule  or  border.  The  ends  of  the 
wrapper  were  held  in  place  by  a  yellow  label  covering  the 
ends  of  the  cube,  with  printing  thereon  in  black  also,  sur- 
rounded by  a  double  black  rule.  The  same  form,  style,  lan- 
guage, and  appearance  of  the  cube,  wrapper,  and  label  have 
been  continued  to  the  present  time,  except  that  the  word 
"prepared"  was  substituted  for  "pure"  in  the  year  1851  or 
1852,  and  the  necessary  changes  of  the  name  of  the  manu- 
facturers have  been  made.  Fac  similes  of  the  present  styles 
of  wrapper  and  label,  with  the  printed  matter  thereon,  are 
given  in  the  bill. 

The  answer  denies  only  the  priority  of  the  use  of  the  trade- 
mark by  the  plaintiff.  Sl^ht  evidence  of  the  truth  of  the 
allegations,  which  were  not  denied,  was  given  by  the  plaintiff; 
but  it  may  be  considered  as  proved  that  large  amounts  of 
money  have  been  spent  by  the  plaintiff  and  its  predecessors 
in  the  manufacture  of  the  article  contained  in  this  kind  of 
wrapper;  that  the  article  has  attained  an  established  and  high 
character,  and  that  its  form  and  appearance  are  well  known 
to  the  public.  The  wrappers  and  label,  and  the  arrangement 
of  the  printed  characters,  and  the  language  of  the  wrappers 
and  labels,  have  become  a  well-known  tradormark,  indicating 
to  all  purchasers  that  the  article  which  is  contained  in  the 
wrappers  is  the  Dixon  polish,  and  is  made  by  the  plaintiff. 
The  good-will  of  the  business,  and  the  right  to  the  exclusive 
use  of  the  trade-mark,  are  valuable  to  the  plaintiff.  Joseph. 
Dixon  dply  and  legally  assigned  and  transferred  all  his  rights 
in  the  trade-mark  to  the  plaintiff. 

The  defendant,  a  manufacturer  of  stove  polish,  under  the 
najne  of  the  New  England  Lead  Works,  has,  since  1876  or 


Digitized  by 


Google 


roSKFH   DIXON   OBUOBLB   00.  V.  KBNHAU.  629 

1877,  put  ap  his  article  in  wrappers  and  labels  almost  identi- 
cal in  appearance,  arrangement,  style  of  printing,  and  Ian* 
guage  with  the  plaintiff's  wrappers  and  labels,  exoept  the 
necessary  changes  of  name  and  address.  It  is  not  denied 
that  the  two  wrappers  and  labels  are  substantially  identical. 
The  question  in  the  case  ia  as  to  priority  of  use.  The  de- 
fendant contends  that  he  has  continuously  used  substantially 
the  same  form  and  style  since  18S8,  and  that  the  adoption  of 
this  style  by  Mr.  Dixon  was  after  that  date. 

The  plaintiff's  theory  is  that  it  has  satisfactorily  shown  that 
Dixon  comme|)oed  the  use  of  this  trade-mark  at  least  as  early 
as  1847.  The  defendant's  theory  is  that  he  commenced  the 
manufacture  of  store  polish  in  the  year  1844,  and  that  in 
1853,  and  before  Dixon's  use  of  the  wrapper,  he  began  to  put 
up  his  article  in  elongated  cubes,  in  a  blue  wrapper,  with  a 
yellow  label,  under  the  name  of  the  Straitsville  East  India 
Lead  Works ;  that,  with  the  exception  of  the  years  between 
18fi3  and  1867,  when  he  was  engaged  in  other  business,  he 
continued  the  use  of  these  wrappers  and  labels  untU  1876  or 
1877,  when  he  changed  to  the  present  style,  and  adopted  the 
name  of  the  New  England  Lead  Works,  and  inserted  his  own 
name  as  proprietor. 

Mr.  Benham  has  kept  a  country  store  in  Straitsville,  a  vil- 
lage in  the  town  of  Naugatuck,  and  has  had  from  $500  to 
$1,000  invested  in  the  stove-polish  business.  It  is  manifest 
that  the  bulk  of  tb«  product  having  the  "East  India"  label 
was  sold  to  peddlers,  as  this  article  was  not  known  to  the 
trade.  He  testifies,  in  answer- to  the  question  "Who  com- 
posed the  printed  matter  on  your  first  label  on  the  cube  ?" 
"I  am  not  certaia ;  I  think  Giles  (Josiah  Giles,  a  printer  in 
Hartford)  got  the  label  up.  I  left  it  with  him  to  get  the  label 
up.     It  was  either  him  or  a  tean  named  Hurlburt. " 

He  further  testifies,  in  substance,  that  this  wrapper  was 
used  till  1876  or  1877,  when  he  changed  to  the  New  England 
Lead  Works  wrapper.  The  printing  was  done  by  the  Water- 
bury  Printing  Company.  In  answer  to  the  question,  "Did 
you  send  them  a  copy  from  which  you  instructed  them  to 
print  a  certain  number  of  labels  ?"  he  said :  "I  do  not  know 
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whether  I  took  nponeof  Exhibit  A,  (the  East  India  wrapper,) 
or  sent  them  one  when  I  made  the  change ;  that  is,  whether 
I  took  op  a  package  like  Exhibit  A,  or  took  ap  a  label  or  sent 
them  one." 

It  is  clearly  proved  that  in  the  latter  part  of  1876  the 
Waterbury  Printing  Company  made  for  the  defendant  as  neat 
an  imitation  of  the  plaintiff's  wrapper  and  label  as  was  possi- 
ble, with  the  necessary  alteration  of  names,  and  that  the 
Dixon  trade-mark  was  famished  by  some  one  to  the  printing 
company  for  that  purpose.  Indeed,  it  is  manifest  from  a 
comparison  of  the  two  wrappers  that  one  was  copied  from 
the  other.  There  is  not  so  close  a  resemblance  between  the 
"East  India"  and  the  Dixon  wrapper  as  there  is  between  the 
latter  and  the  wrapper  of  the  New  England  Lead  Works. 
The  "directions"  are  entirely  different.  But  it  is  apparent, 
from  reading  the  descriptions  of  the  polish  which  are  printed 
on  each  wrapper,  that  the  two  had  bat  one  author ;  they  are 
almost  identical.  Did  Dixon  copy  from  Benham,  or  did 
Benham  copy  from  Dixon?  It  is  sufficiently  established  that 
Dixon  commenced  the  use  of  his  wrapper  as  early  as  in  1848. 
Benham  does  not  claim  to  have  commenced  until  1853.  I 
have  no  doubt  that  the  mind  and  the  hand  which  prepared 
the  Benham  wrapper  for  the  press  in  1853  used  the  Dixon 
wrapper  as  a  pattern,  and  that  there  was  a  conscious  attempt 
to  imitate  the  form  in  which  the  successful  article  had  been 
presented  to  the  public.  It  did  not  appear  that  the  plaintiff 
was  chargeable  with  laches  after  it  discovered  the  defendant's 
wrappers  and  labels. 

Let  there  be  a  decree  for  an  injunction  against  the  use  or 
imitation,  colorable  or  otherwise,  of  the  plaintiff's  wrappers, 
labels,  or  trade-mark,  and  for  an  accounting. 
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Slawbor  V,  GitAND  Stbeet,  Fbospeot   Park  &  Flatbubh 
Bailboad  Go. 

ICireuit  Court,  B.  D.  Nm  Tork.    ,  1880.) 

1.  Rb-Isbtje  No.  4,240,  for  an  improvement  in  fare  boxes,  held  void  for 

want  of  invention. 

2.  IirvKNTioif— CoMBmATioH— Pabb  Box.— The  mere  addition  of  a  win- 

dow to  a  well-known  Btyle  of  stroet-car'fare  bos,  so  arranged  that  a 
passenger  by  looking  through  it  can  see  the  fare  deposited  by  him,  does 
not  constitute  an  invention  within  the  meaning  of  the  patent  laws, 
where  such  box  previously  had  a  window  so  arranged  that  the  driver 
could  see  the  fare  when  deposited  by  the  passenger. 
SaOet  y.  Warmer,  20  Wall.  354. 

S.  PATBirr  No.  121,190,  for  an  improvement  in  fare  boxes,  TiM  void,  for 
want  of  invention. 

4.  InTBRnoK— CovBiiTATioK— Fabi  Box. — The  combination  of  a  street- 
car fare  box  with  the  head-lamp  of  a  car  and  a  reflector,  in  such  a 
manner  that  the  light  from  the  lamp  will  be  thrown  into  the  fare  box, 
does  not  constitute  invention. 

In  Equity. 

George  Gifford,  for  plaintiff. 

P.  S.  Crooke,  for  defendant. 

Benedict,  D.  J.  This  is  a  snit  in  eqnity  bronght  to  reooyer 
damages  by  reason  of  an  alleged  infringement  by  the  defend- 
ant of  two  certain  patents  owned  by  the  plaintiff.  One  of 
these  patents  was  issued  to  the  plaintiff  July  28,  1857,  for  an 
improvement  in  fare  boxes.  It  was  re-issued  May  4,  1858, 
again  re-issued  January  84,  1871,  and  is  now  known  as  re- 
issue No.  4,240,  extended  for  the  term  of  seven  years  from  the 
twenty-eighth  day  of  July,  1871.  The  other  patent  sued  on  is 
also  for  an  improvement  in  fare  boxes,  granted  to  Elijah 
C.  Middleton,  assignee  of  James  F.  Winchell,  Deoember  2, 
1871,  numbered  121,920,  and  on  the  seventeenth  of  April, 
1873,  assigned  to  the  plaintiff.  The  defendant  denies  the 
infringement,  and  also  disputes  the  validity  of  the  patents 
sued  on. 

The  questions  raised  in  respeot  to  the  Slawson  patent,  No. 


Digitized  by 


Google 


633  TEDEBAIi   BEPOBTEB. 

4,240,  will  be  first  considered.  The  patent  contains  two 
claims,  in  the  following  lan^age : 

"First.  A  fare  box,  composed  of  two  compartments  so  com- 
bined that  the  fare,  on  being  deposited  through  an  opening  in 
one  of  them  by  the  passenger,  without  the  intervention  of  the 
driver  or  conductor,  shall  be  temporarily  arrested  therein  for 
examination  or  inspection  by  the  driver  or  conductor,  through 
an  opening  therein  covered  by  a  transparent  medium,  and 
then,  when  approved  of,  transferred  directly  to  the  second  or 
general  receiving  compartment,  which,  as  well  as  the  first,  is 
made  inaccessible,  except  by  violence,  to  the  driver  or  other 
unauthorized  person,  for  the  purpose  set  forth. 

"Second.  A  fare  box  having  two  compartments,  into  one  of 
which  the  fare  is  first  deposited,  and  temporarily  arrested, 
previously  to  its  being  deposited  in  the  other,  when  the 
former  is  provided  with  openings  covered  or  protected  by 
transparent  mediums  or  devices  so  arranged  that  the  pas- 
senger can  see  through  one,  and  the  driver  or  conductor 
through  the  other,  in  the  manner  substantially  as  and  for  the 
purposes  set  forth." 

Subsequent  to  the  extension  of  this  patent,  and  on  Septem- 
ber 6,  1877,  the  patentee  filed  a  disclaimer  in  which  be  sets 
forth  that  through  inadvertence,  accident,  or  mistake  the 
specification  or  claims  of  the  said  letters  patent  are  too  broad, 
including  that  of  which  the  said  patentee  was  not  the  first 
inventor,  and  thereupon  he  enters  his  disclaimer  to  that  part 
of  the  claims  in  said  specifications  which  constitutes  the  first 
of  the  claims  above  set  forth.  The  effect  of  this  disclaimer 
was  to  limit  the  invention  to  a  fare  box  composed  of  two  com- 
partments, where  the  compartment  into  which  the  fare  is  first 
deposited  is  provided  with  two  windows  so  arranged  that  the 
passengers  can  see  through  one,  and  the  car  driver  through 
the  other. 

It  will  be  observed  that  no  claim  is  made  to  any  particular 
device  by  which  the  fare  when  deposited  is  temporarily  ar- 
rested before  passing  into  the  lower  compartment,  nor  to  any 
form  of  opening  in  the  box,  nor  to  any  partioolar  locality  for 
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the  windows,  provided  only  they  are  so  arranged  that  the 
passengers  can  see  through  one  and  the  driver  the  other. 

It  must  also  be  observed  that  the  first  claim  described  a 
fare  box  similar  in  all  its  respects  to  the  fare  box  described  in 
the  second  claim,  with  the  single  exception  that  it  contained 
but  one  window,  so  arranged  that  the  driver  could  see  through 
it.  And  such  a  fare  box  the  disclaimer  asserts  was  known 
prior  to  the  plaintiff's  invention.  It  is  apparent,  therefore, 
that  the  only  novelty  in  the  plaintiff's  invention,  as  it  now 
stands  described  in  his  patent,  consists  in  the  additional 
window,  so  arranged  that  a  passenger  by  looking  through  it 
can  see  the  fare  deposited  by  him.  The  question,  therefore, 
at  once  arises,  whether  the  addition  of  such  a  window  to  a 
known  style  of  fare  box,  having  a  window  arranged  so  that 
the  driver  can  see  the  fare  when  deposited  by  the  passenger, 
constitutes  an  invention  within  the  meaning  of  the  patent 
laws. 

The  view  taken  in  behalf  of  the  plaintiff  is  that  the  claim 
is  for  a  combination  consisting  of  certain  old  elements  and 
one  new  element,  namely,  the  additional  window. 

But  no  new  result  is  accomplished  by  the  introduction  of 
the  additional  window  in  the  fare  box.  The  fare  is  deposited 
as  before,  and  reaches  its  final  destination  in  precisely  the 
same  way  as  before,  without  acceleration,  detention,  or  devia> 
tion.  The  only  distinction  between  the  old  and  the  new  box 
is  that  in  the  old  box  the  fare,  in  its  passage  from  the  pas- 
senger to  the  lower  compartment  of  the  box,  passes  by  one 
window,  while  in  the  plaintiff's  box  it  passes  by  two  windows. 
This  distinction  does  not  constitute  a  difference  in  the  result. 
The  additional  window,  it  is  true,  permits  the  transmission  of 
light  through  a  part  of  the  box,  where  before  it  could  not 
pass.  But  it  accomplishes  this  result  without  aid  from  any 
other  part  of  the  machine,  and  in  so  doing  it  in  no  way  mod* 
ifies  the  operation  of  any  of  the  other  parts.  There  is,  in 
fact,  no  joint  operation,  and  the  case  is  one  of  simple  ag- 
gregation, not  combination.  Furthermore,  all  that  the  plain- 
tiff did  was  to  duplicate  one  of  the  features  of  the  machine. 
Some  convenience,  doubtless,  resulted  from  this  duplication, 
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but  the  effect  produced  by  the  additional  window  was  the 
same  in  kind  as  that  produced  by  the  existing  window,  and 
accomplished  in  the  same  way.  There  was  no  patentable 
matter  in  the  discovery  that  it  would  be  more  convenient  to 
have  light  transmitted  through  the  box  in  another  place,  and 
I  am  unable  to  see  that  any  invention  was  required  to  ac- 
complish that  result  by  adding  another  window. 

In  order  to  constitute  a  patentable  combination,  the  result 
must  be  some  effect  different  from  the  effect  of  the  separate 
j^arts,  and  produced  by  the  combined  forces.  A  new  result 
must  arise  from  the  reunion  of  the  elements  of  the  combina- 
tion, and  not  simply  from  the  separate  action  of  each  ele- 
ment. So  the  law  has  been  declared  in  numerous  cases,  and 
no  different  rule  is  contended  for  in  this  case.  The  difficulty 
in  this,  as  in  most  cases  of  this  desciiption,  is  not  in  regard 
to  the  rule  of  law,  but  in  applying  the  rule  with  proper  dis- 
crimination to  the  facts  of  the  particular  case.  It  is  not, 
therefore,  to  be  expected,  in  controversies  of  this  character, 
that  any  prior  adjudged  case  can  be  found  so  similar  in  its 
facts  as  to  furnish  a  direct  authority  one  way  or  the  other. 

But,  in  this  instance,  there  is  one  prior  adjudged  case  so 
very  similar  to  the  one  in  hand,  that  it  may  very  well  be  said 
to  compel  the  conclusion  that  this  patent  is  void.  I  refer  to 
the  case  of  Hailes  v.  Van  Warmer,  20  Wall.  854.  That  was 
the  case  of  a  base-burning  stove  having  two  chambers,  in  one 
of  which  the  coal  is  first  placed,  and  whence  it  descends  to 
the  other  and  is  there  consumed.  One  claim  of  the  patent 
was  for  the  construction  of  an  "illuminating  window"  in  one 
of  the  chambers,  in  combination  with  certain  other  designated 
parts  of  the  stove.  The  "illuminated  window"  was  an  open- 
ing in  the  stove  covered  with  mica.  The  other  parts  of  the 
stove  were  already  known  in  combination,  and  the  court  says : 
"It  is  impossible  to  regard  the  mere  addition  of  such  open- 
ings to  a  stove,  containing  the  improvements  described  in  the 
re-issued  patent,  as  the  formation  of  a  new  combination.  It 
is  not  invention."  In  that  case  the  rest  of  the  stove  was  old, 
as  here  the  rest  of  the  fare  box  is  conceded  by  the  disclaimer 
to  be  old.    In  that  case,  as  here,  the  additional  element  was 
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an  opening  covered  by  a  transparent  medium.  In  that  case 
the  object  of  the  opening  was  to  enable  the  coal  which  passed 
from  the  upper  to  the  lower  compartment  of  the  stove  to  be 
seen  through  the  opening.  In  this  case  the  object  of  the 
opening  is  to  enable  the  fares  which  pass  from  the  npper  to 
the  lower  compartment  of  the  fare  box  to  be  seen  through  the 
opening.  There  suCh  openings  were  a  well-known  device 
applied  to  stoves.  Here  a  similar  opening  was  employed  for 
the  same  purpose,  in  the  fare  box  admitted  to  be  old.  In 
this  case,  therefore,  as  in  that,  it  must  be  said  that  it  is  im- 
possible  to  regard  the  mere  addition  of  such  an  opening  to 
a  fare  box,  conceded  to  be  old,  as  the  formation  of  a  new  pat- 
entable combination.     It  is  not  invention. 

There  remains  to  consider  the  second  patent  upon  which 
the  plaintiff  relies  in  his  bill.  This  patent  was  issued  to 
Elijah  G.  Middleton,  assignee  of  Tames  F.  Winchell,  dated 
December  12,  1871,  and  is  also  a  patent  for  an  improvement 
in  fare  boxes.  The  specification  states  that  "the  improve- 
ment relates  to  the  mode  of  illuminating  the  interior  of  a 
fare  box  in  street  railway  cars  or  other  vehicles  when  used 
during  the  night,  and  it  consists  in  the  construction  of  the 
fare  box  with  suitable  openings  and  reflectors,  arranged  and 
adapted  to  receive  light  from  the  ordinary  head  lamp  placed 
above  the  fare  box." 

The  claim  is  as  follows :  "What  I  claim  and  desire  to  se- 
cure by  letters  patent  is  lighting  the  interior  of  a  fare  box  at 
night  by  light  obtained  from  the  head  light  of  the  car,  thrown 
by  the  reflector,  I,  through  an  opening,  H,  in  the  head-lamp 
box,  into  the  chamber,  for  the  temporary  detention  of  the  fare 
for  inspection,  substantially  in  the  manner  and  for  the  pur- 
pose set  forth." 

The  contention  on  the  part  of  the  plaintiff  is  that  this  is 
a  claim  for  a  combination  of  certain  old  elements, — viz.,  (1,) 
a  fare  box  with  an  opening  at  the  top  covered  by  glass  or 
other  transparent  substance;  (3)  the  head  lamp  of  a  car; 
(3)  a  reflector,— in  sueh  a  manner  that  a  part  of  the  light 
from  the  head  lamp  shall  be  reflected  upon  the  platform  of 
the  fare  box.    Assuming  the  claim  to  be  f(»  a  combination. 
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the  only  novelty  pretended  consists  in  the  arranging  the  fare 
box,  lamp,  and  reflector  in  such  a  manner  that  light  from 
the  lamp  will  be  thrown  into  the  fare  box.  No  invention  was 
required  to  so  arrange  these  parts.  It  would  not  fail  to  be 
accomplished  by  any  person  of  ordinary  intelligence  and  ex- 
perience who  should  attempt  it. 

This  patent,  therefore,  must  be  held  to  be  void.    The  result 
is  that  the  bill  is  dismissed,  with  costs. 


AuEBioAR  Whip  Co.  v.  Hahpden  Whip  Go.  and  others. 

{Oireuit  Court,  D.  MiusaehuMttt.    -,  1880.) 

1.  RE-T88tTi)  No.  6,661,  for  an  improvement  in  the  modes  of  constructing 
whip-stocks,  Juld  valid  as  to  the  flmt  claim,  Add  aniidpated  as  to  the 
second  claim. 

In  Equity. 

Patent  No.  132,909  was  granted  David  C.  Hull,  November 
12, 1872,  on  an  application  said  to  have  been  filed  March  9, 
1871,  for  an  improvement  in  modes  of  constructing  whip- 
stocks.  In  his  specification  he  said :  "In  the  common  way 
heretofore  practiced  for  making  a  whip-stock  of  pieces  of  rat- 
tan and  a  metallic  load,  the  pieces  of  wood  were  arranged 
around  the  load-piece,  with  their  butts  even,  or  about  so, 
with  each  other,  in  consequence  of  which  the  part  at  the  butt 
of  the  stock  held  or  grasped  by  the  chuck  of  the  turning 
machine  could  not  be  turned  thereby,  but  had  to  be  subse- 
quently reduced  by  other  means."  He  then  described  the 
mode  of  making  his  improved  whip-stock,  showing,  with  the 
assistance  of  his  drawings,  substantially  this :  that  he  inserted 
a  plug  or  backing  of  wood  in  the  butt  of  the  whip-stock,  at 
the  part  which  is  grasped  by  the  chuck  of  the  lathe,  in  place 
of  the  metallic  load-piece,  so  iihat  when  the  stock  is  taken  out 
of  the  machine  this  part  can  bb  sawed  off  without  obstruction 
from  the  iron  or  leaden  load-piece,  instead  of  being  planed  or 
wnittled  down  to  suit  the  taper  of  the  whip.    He  adds :    "I 
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am  aware  that  in  turning  an  article  it  has  been  customary  to 
use  a  blank  longer  than  the  artiol'e,  and  afterwards  to  remove 
the  surplus  at  each  or  either  end  of  the  article.  Such,  how- 
ever, constitutes  no  part  of  my  invention,  but  is  only  incident 
to  it  in  the  matter  of  reduction  of  it  or  [?  to]  the  whip-stock. 
I  therefore  make  no  claim  to  such  a  process  of  turning  an 
article  from  a  blank  longer  than  the  article,  and  subsequently 
removing  the  surplus  at  either  or  each  end  of  the  article." 
The  claim  was  "the  method  of  constructing  a  whip-stock  by 
making  a  stump-shod  on  the  end  of  the  stock  by  the  insertion 
of  a  backing  or  plug  within  the  surrounding  rattans,  for  the 
purpose  of  allowing  the  butt  of  the  whip  to  be  entirely  finished 
by  turning,  and  the  superfluous  material  to  be  removed  by 
the  saw,  aU  in  the  manner  described." 

Be-issue  No.  6,651  was  granted  the  patentee,  November  11, 
187^,  in  which  the  description  of  the  manufacture  was  like 
that  in  the  original  patent,  but  a  statement  and  a  claim  were- 
added.  The  former  is:  "The  extension  of  the  rattan  strips,  D, 
rearward  beyond  the  load-piece,  with  or  without  the  plug  or 
prism,  is  a  matter  of  my  invention.  Although  the  extension 
alone,  without  the  load-piece,  makes  a  stump-shod  which  can 
be  used  in  holding  the  stock  in  the  chuck  of  the  turning 
machine,  the  addition  of  the  plug  makes  the  stump-shod 
stronger,  and  not  liable  to  cripple  or  give  way  under  the  action 
of  the  machine."  The  additional  claim,  which  was  the  first 
-of  the  re-issue,  was  for  a  whip-stock  with  the  parts  arranged 
as  described,  showing  the  rattan  strips  surrounding  the  load- 
piece,  and  extended  rearward  beyond  it,  substantially  as 
described.  The  second  claim,  like  the  single  claim  of  the 
original  patent,  though  somewhat  differently  expressed,  was 
for  the  arrangement  when  the  plug  was  used. 

There  was  evidence  tending  to  show  that  the  invention 
claimed  first  in  the  re-issue  was  made  in  1865,  when  about 
one  gross  of  whips  were  made  and  sold ;  and  the  second  part, 
where  the  plug  is  used,  was  made  in  1870,  within  two  years 
•before  the  application  for  the  original  patent.  There  was 
much  conflicting  evidence  upon  the  state  of  the  art  before 
1865  and  before  1870. 
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T.  L.  Livermore,  for  complainants. 

jB.  F.  Thvr$ton,  for  defendants. 

LowELi.,  C.  J.  As  I  construe  the  patent,  it  is  for  an  im- 
provement in  the  manufacture  of  that  class  of  whips  which 
are  turned  in  a  lathe,  and  the  whip-stock  claimed  is  the  stock 
jnst  before  it  goes  into  the  lathe,  or  an  improvement  in  the 
manufacture  at  that  part  of  its  progress.  This  last  point  is 
very  important,  because  one  Herrick  is  proved,  without  con- 
tradiction, to  have  made  whip-stocks,  with  a  wooden  plug  or 
backing,  before  1870.  Herrick  did  not  finish  his  whip-stocks 
in  a  lathe,  though  they  were  fit  for  that  mode  of  operation, 
and,  if  the  second  claim  of  the  re-issue  is  for  a  turned  whip- 
stock,  it  might,  perhaps,  be  sustained.  But  the  claim  itself 
declares  that  the  arrangement  is  "in  order  that  the  butt  of 
the  stock  may  be  held  and  finished  by  a  turning  machine," 
and  a  statement  precisely  like  this  is  made  in  an  earlier  part 
■of  the  specification.  That  claim  must,  therefore,  be  held  to 
have  been  anticipated  by  Herrick,  and  to  be  void. 

The  invention  mentioned  in  the  first  claim  was  made  in 
1865,  and  was  not,  in  my  opinion,  in  public  use  or  on  sale 
more  than  two  years  before  March  9,  1871,  by  reason  of  the 
manufacture  at  Gharlestown;  not  on  sale,  because  neither 
the  invention,  nor  anything  which  embodies  or  would  be 
likely  to  suggest  it,  is  found  in  the  completed  whip ;  and  not 
in  public  use,  because  the  invention  was  tested  in  the  only 
way  in  which  it  could  fairly  be  tested,  by  making  a  few  at 
the  factory  where  the  patentee  was  employed. 

The  law  since  1870,  as  I  understand  it,  has  avoided  a  pat- 
ent, if  any  one  has  publicly  used  or  has  sold  the  same  inven- 
tion, by  whomsoever  discovered,  for  more  than  two  years  before 
the  patent  was  applied  for.  The  Herrick  whip  was  certainly 
made  before  1870,  but  I  do  not  think  it  is  proved  to  have 
been  made  before  March  9,  1869.  The  precise  date  is  left  in 
much  doubt. 

I  do  not  find  that  this  invention  was  anticipated.  Spencer's 
evidence  as  to  certain  kinds  of  whips,  of  which  hegives  repro- 
ductions, is  seriously  contradicted  by  workmen  referred  to  by 
him,  as  well  as  by  others;  and  none  of  the  whips,  if  they  were 
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made,  were  of  the  class  of  whips  which  were  or  oonld  be 
turned  in  a  lathe.  If  some  of  them  had  a  backing  of  wood 
below  the  iron,  it  was  not,  in  my  opinion,  the  equivalent  of 
that  of  the  patent. 

Whether  the  invention  of  the  first  claim  was  patentable,  in 
view  of  the  state  of  the  art  admitted  in  the  specification,  is 
certainly  a  nice  question.  Hull  disclaims  the  process  of  turn- 
ing an  article  so  as  to  leave  a  "stump-shod"  or  piece  to  be 
cut  off.  This  was  done  in  turning  the  legs  of  chairs  and  other 
articles.  I  suppose  he  means  that  he  disclaims  any  broad  or 
general  application  of  this  mode  of  manufacture.  As  applied 
to  a  whip-stock  with  the  peculiar  benefit  which  it  gives,  and 
the  exact  application  which  it  requires,  I  think,  upon  the 
whole,  it  may  be  supported  as  being  something  more  than  the 
new  application  of  an  old  method.  The  invention  does  not 
consist  either  in  making  a  "stump-shod"  or  in  sawing  it  off, 
but  in  combining  the  metallic  load-piece  of  a  whip-stock  with 
the  stump-shod  in  such  a  way  that  the  stump-shod  may  be 
sawed  off. 

I  find  the  first  claim  of  the  patent  to  be  valid,  and  to  have 
been  infringed. 

Decree  for  the  complainants. 


BiROLAiB  and  oihere  v.  Baokus. 

{Cirmit  Court,  D.  MattachvMU.    ,  1880.) 

1.  Patent  No.  40,344,  granted  to  D.  M.  Moore  In  December,  1864,  for  «a 

improvement  in  wrenclics,  heUL  valid. 

In  Equity. 

Lowell,  C.  J.  The  patent  of  D.  M.  Moore,  No.  45,344,  was 
granted  in  December,  1864,  upon  an  application  filed  October 
1,  1864,  for  an  improvement  in  wrenches.  The  patented 
tool  is  a  wrench  with  a  double-faced  ratchet-wheel  connected 
with  two  pawls,  which  are  controlled  by  a  lever  and  springs. 
The  springs  tend  to  keep  the  pawls  in  contact  with  both  faces 
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of  the  ratchet,  and  when  the  leyer  in  central  or  out  of  use  the 
pawls  lock  both  faces  of  the  ratchet-wheel,  and  leave  the 
wrench  rigid  like  the  old  form  of  that  tool.  By  moving  the 
lever  to  the  right  the  pawl  on  that  side  is  disengaged,  and  the 
ratchet-wheel  is  free  to  move  to  the  right,  but  is  rigid  in  the 
other  direction,  and  so,  conversely,  when  the  lever  is  moved 
to  the  left  the  pawl  on  this  side  is  disengaged.  The  claim  is 
for  "the  combination  in  a  wrench  of  the  ratchet-wheel,  B, 
containing  the  socket  for  seizing  the  work,  with  the  detents, 
[pawls,]  b,  b,  and  lever,  g,  so  constructed  as  to  lock  the  ratchet 
against  rotation  in  any  direction,  and  also  to  lock  it  at  will 
BO  that  the  implement  may  be  worked  as  a  right-hand  or  left- 
hand  wrench  without  removing  it  from  the  work,  substantially 
as  described." 

The  defendant  uses  the  ratchet-wheel  with  the  spring,  pawls, 
and  lever  precisely  like  Moore's,  in  a  bit-stock  which  is  adapted 
to  receive  various  tools.  Upon  inspection  I  cannot  doubt  that 
one  was  copied  from  the  other.  The  plaintiffs'  expert  testi- 
fies that  this  part  of  the  defendant's  bit-stock  operates  like  a 
wrench,  and  that  wrenches  are  often  used  to  work  taps, -which 
are  tools  for  turning  screw  threads.  These  statements  are  not 
denied,  and,  if  true,  there  is  no  doubt  that  the  defendant  usea 
the  plaintiffs'  wrench,  with  additions,  and  infringes  the  patent. 

There  are,  however,  two  questions  of  fact  which  affect  the 
validity  of  the  patent.  Three  witnesses  declare  that  they  used 
a  wrench  which  would  operate  as  a  right  ,or  left  hand  ratchet* 
wrench,  or  as  a  rigid  one ;  and  they  reproduce  from  memory 
a  model  which  they  say  is  substantially  like  it.  It  is  true, 
and  is  creditable  to  them,  that  they  do  not  undertake  to  verify 
the  reproduction  as  precisely  like  the  original.  This  tool  is 
known  in  the  record  as  the  Coggeshall  wrench,  and  the  origi- 
nal has  not  been  seen  for  about  20  years.  Supposing  the 
model  to  represent  the  original,  the  question  is  whether  Moore 
made  a  patentable  improvement  upon  it. 

The  Coggeshall  tool  had  two  wheels  rigidly  united,  with 
their  cogs  facing  different  ways,  two  pawls  with  suitable 
springs,  which  made  the  wrench  rigid  when  both  were  oper- 
ating, and  a  rotary  cam,  by  the  action  of  which  either  pawl 
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might  be  throTm  out  of  connection  ^nth  its  whed.  This 
wrench  could  be  used  in  the  three  modes  of  Moore's,  and  is 
the  only  wrench  before  Moore's  which  had  so  great  a  capacity, 
and  was  at  the  same  time  wholly  automatic.  It  had  a  sepa- 
rate wheel  for  each  set  of  ratchets,  instead  of  a  double-faced 
wheel,  and  its  lever  or  cam  for  moving  the  pawls  was  much 
inferior  to  Moore's,  because  the  latter  takes  fixed  positions, 
and  is  locked  in  each,  while  GoggeshaU's  might  be  turned  too 
far,  or  might  turn  back,  and  would  need  constant  attention 
to  keep  it  in  the  required  place.  I  have  no  doubt  that  these 
differences  would  make  Moore's  invention  patentable,  if 
GoggeshaU's  had  been  patented.  Whether,  when  a  patentee 
has  made  an  original  invention,  which  is  confessedly  an 
improvement  upon  all  old  machines,  he  is  conclusively  pre- 
sumed  to  have,  known  every  lost  and  forgotten  machine  in  the 
line  of  his  art,  and  therefore  must  prove  invention  over  the 
best  of  them,  as  he  undoubtedly  must  be  presumed  to  know 
of  any  machine  which  fully  embodied  his  invention,  I  am  not 
prepared  to  say.  The  patent  may  be  held  good  for  precisely 
what  Moore  invented,  which  is  precisely  what  the  defendant 
uses. 

The  other  question  of  fact  is  whether  Moore  publicly  used 
his  wrench  before  the  first  day  of  October,  1862;  that  is  to 
say,  more  than  two  years  before  he  applied  for  his  patent. 
Moore  swears  that  he  invented  the  tool  in  1859,  at  Philadel- 
phia, where  he  was  then  employed,  and  used  one  there  openly 
a  great  many  times,  and  afterwards  at  Hartford,  and  lastly  at 
Windsor,  his  home,  to  which  he  returned  about  November, 
1861.  He  was  not  cross-examined;  why,  I  do  not  know. 
Witnesses  have  been  called  to  give  such  negative  evidence  as 
they  might  in  relation  to  all  the  places  at  which  Moore  says 
he  used  that  wrench.  He  is  not  corroborated,  excepting  as  to 
the  use  in  Windsor.  The  patent  was  issued  upon  his  written 
statement  that  he  had  not  made  such  use  as  he  now  swears 
to,  and  was  sold  under  an  implied  obligation  to  disclose  any 
such  defect  in  his  title.  If  what  he  now  testifies  is  true,  he 
has  committed  a  fraud  on  the  public,  and  on  his  assignees; 
and  I  do  not  think  I  ought  to  regard  his  testimony  of  much 
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weight,  except  as  it  is  confirmed  by  others.  I  think,  upon  the 
evidence,  I  ought  to  lay  out  of  the  case  the  alleged  use  in 
Philadelphia  and  Hartford. 

Moore  returned  to  Windsor  in  the  autumn  of  1861,  and 
four  witnesses  are  called  to  prove  that  he  used,  and  lent  to 
others  for  use,  a  wrench  like  that  of  the  patent,  before  October 
1,1862.  It  is  very  difficult  for  witnesses  to  fix  within  a  month 
or  even  a  year  the  exact  time  of  an  occurrence  of  no  impor- 
tance to  themselves,  to  which  their  attention  is  called  after 
the  lapse  of  16  or  17  years.  This  difficulty,  inherent  in 
the  subject,  must  bef  fully  overcome  by  one  who  assails  a 
patent.  Another  question  which  always  arises  is  whether  the 
use  was  within  the,  limits  of  a  justifiable  test  or  experiment.  I 
have  read  the  evidence  with  great  ftare,  and  am  satisfied  that 
Moore  did  not  make  a  wrench  for  sale  nntil  within  two  years 
before  his  application.  As  the  value  of  his  invention  was  not 
for  his  personal  use,  as  is  often  the  fact  with  manufacturers 
who  improve  a  machine  used  in  their  particular  business,  so 
much  as  for  the  sale  of  the  tools  or  the  royalties,  I  consider 
this  fact  very  important.  The  chief  witness  to  prior  use,  E. 
F.  Spaulding,  gives  a  deposition  which  is  clear  and  candid; 
but  he  had  told  one  of  the  plaintiffs,  a  very  short  time  before 
he  testified,  that  he  had  no  means  of  fixing  the  date,  and 
could  not  fix  it.  This  he  very  fairly  admits,  and  he  does  not 
explain  how  his  memory  has  been  refreshed.  Besides,  the 
evidence  of  this  witness,  while  it  is  not  wholly  consistent  with 
itself  upon  the  other  point,  yet  leaves  upon  the  mind  an 
impression  that  the  use  which  he  testifies  to  was  experimental. 
Such  is  the  fair  result  of  bis  evidence  at  pages  235  to  237  of 
the  record.  And  so  of  the  only  other  witness  whose  means 
of  knowledge  were  considerable,  Edminster.  The  point  which 
the  defendant  takes  as  to  the  use  by  Edminster  is  that  Moore 
permitted  him  to  try  the  wrench  in  order  to  induce  him  or  his 
father  to  take  an  interest  in  it,  and  help  Moore  in  procuring 
a  patent.  The  witness  so  puts  it.  But  I  consider  it  too  nice 
a  point  to  say  that  the  future  patentee,  when  he  permits  a 
person  to  test  his  tool  by  a  short  use  with  a  view  to  interest 
him  in  its  being  patented,  is  not  testing  his  tool,  bat  only  the 
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mind  of  the  borrower.  I  do  not  know  that  an  inventor  is 
bound  to  satisfy  his  own  mind  alone  by  his  experiments. 
The  question  to  be  determined  is  not  only  whether  the  tool 
will  work,  but  in  what  modes  and  with  what  advantages  over 
old  tools;  how  well  it  will  work  and  how  cheaply;  and  I  am 
of  opinion  that  he  may,  in  such  a  case  as  this,  test  not  only 
its  patentability,  but  the  degree  of  it,  if  I  may  so  say;  that 
is,  whether  it  is  worth  while  to  patent  it.  I  must  not  be 
understood  as  speaking  of  a  case  in  which  the  tool  or  thing 
patented  has  been  sold  more  than  two  years  before  the  appli- 
cation. 
Decree  for  the  complainants. 


DuNBAB  and  others  v.  Albsbt  Field  Taok  Co.  and  others. 
{Oireuit  Oowrt,  D.  MauaeKutetU.    — : ,  1879.) 

1.  Pateittb  Nos.  90,902  ikd  164,889,  for  improved  cut  shoe  nails,  held 

valid,  and  infringed  by  the  "cub  "  naiL 

2.  IsrvauTioN— Patbntabiutt.— The  addition  of  corragstions  to  a  specific 

kind  of  shoe  nails  is  patentable,  although  shoe  nails  had  been  pre- 
viously corrugated. 

In  Equity. 

LowEUi,  G.  J.  This  suit  is  brought  upon  two  patents 
granted  to  Hosea  F.  Whidden,  one  of  the  plaintiffs.  No. 
90,902,  dated  June  1,  1869,  is  for  a  cut  shoe  nail  having  a 
round  frustro-conical  head,  a  tapering  shank,  and  serrated 
comers  or  edges ;  the  point  of  the  shank  being  cut  thin  so  as 
to  clinch  readily  when  the  nail  is  driven  against  what  is  called 
the  armored  last.  Patent  No.  164,889,  dated  June  22,  1875, 
is  for  an  improvement  upon  this  nail  by  making  the  head 
longer,  the  mode  of  making  it  being  fully  described. 

It  has  been  held  by  Judge  Shepley  that  this  nail  does  not 
infringe  the  patent  granted  to  Estabrook,  No.  85,374,  dated 
December  39, 1868,  that  not  being  a  cut  nail,  and  not  having 
a  head.     Estabrook  v.  Dunbar,  10  0.  G.  909.     It  is  said 
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that  Estabroot  and  his  partner  are  the  persona  who  mate 
the  nails  used  by  the  defendants;  and  the  defendants  admit 
that  one  of  the  nails  which  they  use  infringes  both  patents ; 
but  they  deny  that  the  other,  or  "cub"  nail,  infringes;  and 
deny  that  either  patent  is  valid. 

X  There  is  no  conflict  of  evidence  in  respect  to  the  principal 
patent,  90,902.  It  is  admitted  by  the  defendants  that  the  nail 
is  specifically  new,  and  by  the  plaintiffs  that  the  "Bent"  nail, 
which  was. patented  more  than  a  year  before  June,  1869,  is 
substantially  like  Whidden's  nail,  except  that  the  latter  has 
corrugations  on  the  sides,  which  undoubtedly  serve  a  useful 
purpose  in  holding  the  nail  in  place.  The  question  is 
whether  the  addition  of  corrugations  to  the  "Bent"  nail  is  a 
patentable  improvement,  in  view  of  the  fact,  admitted  in  the 
specification,  that  shoe  nails  had  been  corrugated  before  June, 
1869. 

This  question  of  patentability  is  often  one  of  very  great 
embarrassment.  The  patent  law  requires  the  presence  of 
what  it  calls  invention,  as  contradistinguished  from  con- 
structive ability;  but  it  furnishes  no  test,  for  all  cases,  by 
which  they  can  be  discriminated.  The  decision  does  not 
necessarily  depend  upon  the  amount  of  thought,  or  even  of 
e}^periment,  which  may  have  been  had  in  reaching  the  result. 
Thus,  if  an  old  machine  or  process  is  put  to  a  new  use,  in- 
vention is  positively  excluded,  although  the  new  use  may  appar- 
ently be  very  remote  from  the  old,  requiring  experiment  to 
ascertain  its  practicability;  and  though  the  actual  operation 
of  the  machine  or  process  may  not  be  exactly  the  same  in 
the  new  as  in  the  old  application,  provided  no  new  means  are, 
in  fact,  employed. 

When  the  patentee  has  produced  something  new,  the  ques- 
tion is  mure  difficult.  Borne  changes,  such  as  a  substitution 
of  brass  for  iron,  or  of  steam-power  for  horse-power,  are,  at 
the  present  day,  presumed  to  be  within  the  common  knowl- 
edge of  mechanics. 

Does  the  addition  of  corrugation  to  a  smooth  shoe  nail 
oome  within  this  class  of  oases?  It  is  impossible  to  give  a 
wholly  satisfactory  reason  for  answering  this  question  either 
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way.  Tliat  l£r.  Bent  did  not  oorragate  his  nail,  and  thai  the 
patented  nail  has  gone  into  extensive  nse,  are  facts  which 
seem  to  point  to  both  novelty  and  utility;  and  the  patent  ia 
prima  fade  evidence  of  both.  Judge  Shepley  held  the  Esta- 
brook  patent  to  be  valid,  though  of  limited  application,  not- 
withstanding earlier  nails,  which,  separately  considered, 
contained  his  improvements.  The  value  of  the  serrations 
or  corrugations  appears  to  be  very  piarked  in  this  nail,  when 
intended  for  a  shoe  nail;  and,  upon  the  whole,  I  do  not  find 
it  to  be  proved  that  this  mode  of  construction  was  so  well 
known,  as  applied  to  cut  nails,  that  I  can  hold  it  to  have  been 
an  obvious  alternative  mode  of  making  the  "Bent"  nail. 

With  regard  to  patent  No.  164,889,  the  only  question  affect- 
ing its  validity  is  whether  the  discovery  was  made  by  Whid- 
den,  or  was  communicated  to  him  by  the  plaintiff  Dunbar. 
On  this  point  I  have  examined  the  evidence,  and  do  not  think 
that  the  defence  is  made  out. 

Whether  the  "cub"  nail  infringes,  depends  on  whether  it 
works  in  substantially  the  same  way  to  produce  a  like  result. 
Neither  the  head  nor  the  body  of  this  nail  is  precisely  like 
that  of  90,902.  It  does  not  begin  to  taper  so  soon,  and  its 
head  and  point  are  both  shaped  somewhat  differently  from 
those  described  in  the  patents.  I  think,  however,  that  the 
evidence  shows  it  to  be  similar  in  operation  and  result. 

Decree  for  the  complainants. 


DuMBAB  and  others  v.  Estabbook  and  others. 

{OireuU  Court,  D.  MoMochutettt.    ,  1880.) 

1.  Patbh'^  "Sou.  90,902  abd  164,889,  for  improved  cot  shoe  nails,  \M 
valid,  and  infringed  by  the  "  cub  "  nail. 
Estabrook  ▼.  Dunbar,  106  Q.  909,  explained. 

In  Equity. 

LowBLii;  C.  J.     In  this  motion  for  a  preliminary  injuno- 
tion  the  recent  case  of  Dunbar  v.  The  Albert  Field  Tack  Cota- 
v.4,no.6 — 35 
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pany,  ante,  643,  has  been  reargued,  as  has  also  that  case  itself 
by  -written  briefs,  and  this  opinion  will  serve  for  both  eases. 

In  that  case  I  decided  that  Whidden's  patents  for  improved 
cut  shoe  nails,  No.  90,902  and  No.  164,889,  were  valid,  and 
were  infringed  by  the  nail  now  before  me,  called  the  "onb" 
nail.  The  defendants  act  under  the  Estabrook  patent  for  an 
improved  screw-peg  for  shoes,  which  was  decided  by  Judge 
Shepley  to  be  valid  upon  the  construction  which  he  gave  it, 
construing  the  invention  somewhat  narrowly  in  order  to  pre- 
serve the  patent,  but  holding  that  it  did  not  cover  the  plain- 
tiff's patented  cut  shoe  nails.  Estabrook  has  not  confined  his 
manufacture  wholly  to  the  nails  which  he  patented,  but  has 
made,  besides  those,  one  which  was  an  admitted  infringe- 
ment of  Whidden,  and  one  other  which  I  decided  to  be  so. 
This  he  did,  hoping  that  Whidden's  patents  would  be  declared 
void. 

Both  questions  have  been  reargued :  whether  the  Whidden 
patents  are  valid,  and  whether  the  "cub"  nail  infringes  them. 

A  considerable  part  of  the  argument  and  of  the  affidavits 
relies  on  a  supposed  opinion  of  Judge  Shepley  in  the  case 
already  mentioned,  in  which  the  parties  were  reversed, 
{Estabrook  v.  Dunbar,  10  0.  G.  909,  910;)  the  defendants 
fearing  that  I  may  have  overlooked  Judge  Shepley's  expres- 
sions on  this  subject,  and  more  particularly  what  he  said 
about  the  Field  nail.  He  there  said  that  the  nail  of  Whidden 
(now  the  plaintiffs'  nail)  was  "scarcely  distinguishable,  except 
in  form,  from  the  Field  nail,  so  called,  and  other  tapering  and 
corrugated  nails  which  were  in  common  use.  So  far  as  the 
defendants'  (now  plaintiffs')  nail  differs  in  form  from  nails 
which  were  old,  it  is  merely  an  attempt  to  improve  upon  the 
form  of  the  old  corrugated  tapering  cut  shoe  nail." 

These  remarks  are  said  to  have  guided  the  defendants  in 
assuming  that  Whidden  had  merely  "attempted"  an  improve- 
ment on  the  Field  nail,  and  in  acting  accordingly. 

No  one  has  a  higher  estimate  than  1  have  of  the  valne  of 
Judge  Shepley's  opinion.  Upon  such  a  question  of  fact, 
involving  mechanics,  I  consider  it  much  better  than  my  own. 
But  the  remark  is  obvious  that  in  that  case  he  had  no  occa- 
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Bion  to  iBsiitute  a  comparison  between  Whidden's  nail  and 
those  which  preceded  it.  I  do  not  believe  he  intended  to 
express  anything  more  than  a  present  impression,  if  so  mnoh. 
He  was  deciding  the  differences  between  Estabrook  and 
Whidden,  and  not  those  between  Whidden  and  Field  or  Bent. 
Judge  Shepley,  I  am  sare,  would  have  been  maoh  surprised 
to  learn  that  he  was  supposed,  in  deciding  one  ease,  to  have 
decided  a  wholly  different  one.  He  said,  in  passing,  that  the 
plaintiffs'  nail  was  much  like  the  Field  and  other  nails,  as  it 
was ;  and  most  particularly  it  was  very  much  indeed  like  the 
Bent  nail, — ^much  more  than  it  was  like  the  Field  nail.  I 
compared  it  with  the  Bent  nail  for  that  reason.  It  is  my 
habit  to  deal  specially  with  the  part  of  the  case  which  seems 
to  me  the  mosf  difficult.  When  I  found  that  the  Bent  nail 
was  not,  on  the  whole,  an  anticipation  of  Whidden,  it  followed, 
in  my  opinion  of  the  relative  importance  of  those  two  nails  to 
the  issue,  that  the  Field  nail  was  no  answer  to  Whidden's 
patents.  Such  was  and  is  my  opinion.  I  do  not  consider 
that  the  Field  nail,  made  in  brass,  would  be  a  successful 
shoe  nail.  It  differs  at  both  en^s  from  the  Whidden,  in 
important  particulars.  No  doubt  the  differences  in  all  these 
nails  are  somewhat  minute,  and  there  is  difficulty  in  sustain- 
ing any  of  the  patents;  but,  for  the  reasons  given  in  the  for- 
mer case,  judging  the  nails  by  their  work,  there  appears  to 
me  to  be  novelty  enough  to  save  the  Whidden  patents.  It 
was  not  the  Field  nail  that  caused  my  hesitation. 

I  likewise  continue  to  think  that  the  cub  nail  infringes  the 
patents  of  the  plaintiffs.  The  defendants  maintain  that  the 
cub  is  an  improvement  upon  Estabrook,  and  in  a  different 
line  of  invention,  according  to  Judge  Shepley's  views,  from 
Whidden's.  I  do  not  understand  those  views  exactly  as  the 
defendants  do.  Judge  Shepley  saved  the  Estabrook  patent, 
as  I  understand  his  decision,  by  distinguishing  his  nail  from 
the  earlier  imported  sprig  in  three  particulars,  of  which  two 
are  that  Estabrook's  patented  nail  is  without  a  head,  and  that 
it  has  a  regular  screw  thread.  He  also  twice  speaks  of  the 
Estabrook  nail  as  made  of  wire.  In  these  three  respects 
Whidden  differed  from  Estabrook,  and  therefore  did  not  in- 
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fringe  his  patent.  In  the  same  respects  the  cub  resembles 
Whidden,  and  therefore  does  infringe  his  patents.  The  cub 
nail  may  be  an  improvement  on  both  Estabrook  and  Whidden, 
for  it  has  the  round  body  of  the  former,  as  well  as  the  above- 
mentioned  features  of  the  latter;  but  its  point  of  departure 
does  not  seem  to  me  to  be  a  headless  wire  screw  peg,  so  much 
SB  a  cut  corrugated  nail  with  a  head. 
Injunction  granted. 


BoHMiDT  V.  The  Steam- Ship  PBirasHiVASU.* 

{Oireait  Court,  B.  D.  PenntyUiania.    October  28, 1880.) 

1.  Libel  in  Rem  for  Refusal  of  Master  to  Deliyek  Goods  Bhiffed 
— Stoppage  in  Traksitu — Riohts  of  Indorsee  of  Bill  of  LiADiNa. 
Where  the  master  of  a  vessel  refuses  to  deltrer  goods  shipped  under  a 
bill  deliverable  to  the  order  of  the  shipper,  in  consequence  of  direc- 
tions received  from  the  shipper  to  stop  the  goods,  vhich  stoppage  is 
Bubsequentlj  withdrawn  by  the  shipper,  the  vessel  is  liable  in  rem  to 
the  holder  for  the  value  of  the  bill  of  lading  indorsed  by  the  shi  pper,  for 
the  damages  sustained  by  a  fall  in  value  of  the  goods  between  the 
time  of  demand  and  the  time  of  actual  delivery. 

S.  Save — Measubs  of  Dahaoes — Loss  of  Bais  of  Goods  bt  Delay 
IN  Delivbbt.— If ,  in  consequence  of  the  refusal  to  deliver,  tlie  holder 
of  the  bill  of  lading  loses  the  benefit  of  a  sale  which  he  had  made  of 
the  goods  to  arrive,  and  of  which  he  had  notijQed  the  master  of  the 
vessel  at  the  time  of  demand,  the  measure  of  damages  is  the  difference 
between  the  price  at  which  such  sale  was  made  and  the  market  price 
at  the  time  of  the  actual  delivery  by  the  master. 

8.  Bahe— Date  at  wmoH  Loss  is  to  be  Ebtihateo — Offer  to  De- 
liver— Refusal  to  Accept. — After  libel  filed,  the  notice  from  the 
shipper  was  withdrawn,  and  the  master  of  the  vessel  offered  to  deliver 
the  goods,  and  requested  a  discontinuance  of  the  suit.  The  holder  of 
the  bill  of  lading  replied  that  he  would  accept  the  goods  at  the  then 
market  price,  if  the  vessel  would  pay  the  loss  to  that  time.  Subse- 
quently the  goods  were  delivered  without  prejudice.  Beld,  that  the 
measure  of  damage  was  the  fall  in  value  to  the  date  of  actual  delivery, 
and  not  to  the  date  of  the  offer  to  deliver. 

In  Admiralty.     Appeal  from  decree  of  district  conrt. 
*B«ported  by  Frank  P.  Priciiard,  Esq.,  of  the  Philadelphia  bar. 
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This  was  a  libel  by  Henry  Schmidt,  against  the  steam-ship 
Pennsylrania,  for  damages  for  refusal  of  the  master  to  de* 
liver  67  bales  of  goat  skins  shipped  on  board  of  said  steam- 
ship from  Liverpool  to  Philadelphia.  The  owners  of  the 
steam-ship  filed  an  answer  averring  that  the  refusal  to  de- 
liver was  in  oonsequenoe  of  a  notice  from  the  shipper  to  stop 
the  goods  in  transit,  and  that  as  soon  as  this  notice  was  with- 
drawn they  had  offered  to  deliver  the  goods. 

The  testimony  disclosed  the  following  facts :  In  November, 
1877,  Henry  Schmidt,  of  Philadelphia,  received  a  letter  from 
Havemann  &  Polemann,  of  Paris,  France,  offering  to  sell  him 
10,000  Servian  goat  skins  which  they  had  purchased  at  Trieste, 
Austria.  On  November  27, 1877,  Schmidt  accepted  this  offer 
by  cable,  and  on  November  30th  sold  the  skins  to  arrive  to 
James  S.  Eeene,  of  Philadelphia.  On  December  21, 1877,  the 
agents  of  the  American  Steam-ship  Company  received  the 
skins  at  Trieste  from  J.  Bresch,  to  be  transported  to  Liverpool* 
and  from  thence  by  one  of  the  steamers  of  the  American  line 
to  Philadelphia.  They  issued  a  bill  of  lading  for  the  goods  to 
Bresoh  in  which  no  consignee  was  named,  but  the  goods  were 
deliverable  to  the  order  of  the  consignor.  Bresch,  on  the  same 
day,  indorsed  the  bill  of  lading  to  Havemann  &  Polemann,  who 
in  turn,  upon  receiving  the  money  for  the  skins,  forwarded  it 
to  Schmidt.  The  skins  arrived  at  Philadelphia  on  the  steam- 
ship Pennsylvania  on  February  3, 1878.  Before  their  arrival 
the  agents  of  the  steam-ship  company  received  notice  by 
cable  from  Bresch  to  stop  the  skins  on  account  of  insolvency 
of  consignees,  and  to  reship  them  to  Liverpool.  Upon  the 
arrival  of  the  steam-ship  at  Philadelphia,  Schmidt  presented 
the  biU  of  lading,  informed  the  master  that  he  had  sold  the 
skins  to  arrive,  and  demanded  delivery,  which,  in  consequence 
of  the  notice  from  Bresch,  was  refused.  On  account  of  the 
failure  to  deliver,  Eeene  canceled  the  contract  of  sale  with 
Schmidt.  On  February  12,  1878,  this  libel  was  filed  by 
Schmidt  against  the  vessel.  On  February  19, 1878,  the  notice 
to  stop  the  skins  was  withdrawn,  and  counsel  for  respondent 
then  wrote  to  counsel  for  libellant  offering  to  deliver  the  goods, 
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and  reqneBting  libellant  to  discontinne  the  suit  and  send  bill  of 
costs.  The  market  priee  of  skins  having  fallen,  Schmidt  refused 
to  discontinue  the  suit  tinless  the  steam-ship  companj  vould 
pay  to  him  the  difference  between  the  then  market  price  o^ 
the  skins  and  the  price  at  which'  he  had  sold  them  to  Keene, 
which  difference  amounted  to  |1,090.S1,  but  offered  to  accept 
the  goods  at  such  market  priee  if  the  steam-ship  company 
would  pay  said  difference.  This  the  company  refused  to  do, 
bat  afterwards,  on  March  6,  1878,  by  agreement  in  open 
«oart,  the  skins  were  delivered  without  prejudice,  the  court 
reserving  the  question  of  the  liability  of  the  vessel  for  dam> 
ages. 

It  appeared  from  the  testimony  that  owing  to  the  failure  in 
January,  1878,  of  a  large  dealer  in  skins  the  market  at  the 
time  of  the  arrival  of  the  steam-ship  was  unsettled;  some  of 
libellant's  witnesses  estimating  the  market  value  of  the  skins 
at  that  time  to  be  as  high  as  27  cents  per  pound,  and  some 
of  respondent's  witnesses  placing  it  as  low  as  20  cents.  It 
clearly  appeared,  however,  that  during  February,  1878,  the 
price  of  skins  fell,  and  that  on  March  5,  1878,  when  delivery 
was  actually  made,  the  market  value,  if  there  was  a  market, 
was  but  20  to  22  cents  per  pound. 

The  libellant  contended  that  the  vessel  was  liable  for  the 
difference  between  the  contract  price  with  Eeene  and  the 
market  value  on  March  5,  1878.  Respondents  contended 
that  as  the  master  of  the  vessel  had  acted  in  good  faith,  in 
obedience  to  an  order  of  stoppage  in  transitu,  the  vessel  was 
not  liable  at  all,  and  that  even  if  any  liability  existed  it  could 
only  be  for  the  decline  in  market  value  between  the  arrival  of 
the  vessel  and  the  offer  to  deliver  the  goods  made  February 
19,  1878.  The  district  court  entered  a  decree  in  favor  of 
libellant,  Cadwalader,  D.  J.,  delivering  the  following  opinion : 
"The  detention  of  the  skins  by  the  defendants  was  wrongful. 
There  could  be  no  rightful  stoppage  in  transitu  by  reason  of 
the  former  owner's  insolvency.  Through  this  wrongful  deten- 
tion, and  the  consequent  inability  to  deliver  the  goods  to  the 
purchaser  in  Philadelphia,  the  benefit  of  the  sale  to  him  was 
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lost.  He  rejected  the  goods,  as  he  had  a  right  to  do,  and  the 
market  had  fallen  so  that  a  loss,  which  ia  the  measare  of  the 
damage,  had  been  suffered."* 

The  district  judge  died  before  any  assessment  of  damages 
was  made,  but  as  he  had  indicated  during  the  argument  that, 
in  his  opinion,  the  measure  of  damage  should  be  the  differ< 
ence  between  the  contract  price  with  Eeene  and  the  market 
valne  on  February  19,  1878,  the  date  of  the  offer  to  deliver, 
the  parties,  by  agreement,  entered  a  pro  forma  assessment  of 
damages  at  |1,090.51.  Both  parties  then  appealed  to  the 
circuit  court. 

E.  G,  Piatt  and  Samuel  Dickson,  for  libellant. 

Morton  P.  Htnry,  for  respondent. 

MoEenmam,  G.  J.  The  opinion  of  the  late  district  judge, 
who  decided  this  cause,  so  concisely  and  accurately  states  the 
law  by  which  it  must  be  governed,  that  I  do  not  propose  to 
add  anything  to  it. 

The  ordinary  measure  of  damages  between  vendor  and 
vendee,  for  breach  of  a  contract  for  the  sale  of  goods,  is  the 
difference  between  the  Contract  price  and  the  market  price  at 
the  time  and  place  of  delivery,  for  the  reason  that  this  is  the 
aetnal  loss  sustained  by  the  vendee.  But  here  the  respondent 
was  in  possession  of  the  libellant's  goods,  which  were  wrong- 
fully  withheld  from  him,  whereby  he  was  disabled  from  per- 
forming a  contract  for  the  sale  of  them,  and  the  sale  of  them 
was  defeated.  Of  this  sale  the  respondent  was  duly  notified, 
when  a  delivery  of  the  goods  was  demanded,  and  by  its  refusal 
to  deliver  them  took  the  risk  of  a  renunciation  of  the  purchase 
by  the  complainant's  vendee.  Whatever  sum  the  complain- 
ant would  have  realized  by  this  contract  in  excess  of  the  mar- 
ket price  of  the  goods  at  the  time  of  their  delivery,  when  he 
had  the  power  to  dispose  of  them,  is  clearly  the  amount  of 
his  actual  loss  which  was  caused  by  the  respondent's  act. 
The  goods  were  withheld  from  the  complainant  until  the  fifth 
of  March,  1878,  and  for  the  difference  between  their  market 
price  at  that  time  and  the  price  for  which  they  had  been  sold 

«For  a  report  of  the  case  in  full,  with  arguments  of  counsel,  see  7 
Weekly  Notes,  98, 
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to  Eeene,  he  is  entitled  to  a  decree.  This  difference  amoonta 
to  $1,961.57,  for  which  sam,  with  interest  from  March  5, 
1878,  and  costs,  a  decree  will  be  entered  in  favor  of  the  libel- 
lant. 


TebbbUi  v.  The  Sohooner  B.  F.  Woolset. 

{Oireuit  Court,  8.  D.  New  York.    October  93,  1880.^ 

1.  ADMnuiiTT  JuMBDicnoN — P08SK88OBT  Lien — "Common- Law  Remedy" 
— Rev.  Ht.  }  663.— A  statutory  proceeding  of  an  equitable  nature,  for  the 
enforcement  and  foreclosure  of  a  posseaaory  lien,  founded  upon  a 
maritime  contract,  is  not  "a  common-law  remedy"  within  the  mean- 
ing of  section  563  of  the  Revised  Statutes,  relating  to  the  admiralty 
jurisdiction  of  the  United  States  district  courts. 

In  Admiralty.     Appeal  from  the  district  court. 

Henry  D.  Hotchkias,  for  Hawkins. 

H.  B.  Kinghom,  for  Daniel  H.  Terrdl. 

Blatchford,  C.  J.  This  libel  was  fiJed  in  the  district  court 
against  the  schooner  B.  F.  Woolsey,  in  rem,  for  wages  alleged 
to  be  due  to  the  libellant  as  a  mariner  on  board  of  that  ves. 
sel.  One  Daniri  H.  Terrell  filed  a  claim  to  the  vessel,  and 
one  John  P.  Hawkins  also  filed  a  claim  to  the  vessel.  Each 
claimed  a  right  as  owner  to  bond  the  vessel  and  defend  the 
suit.  Daniel  H.  Terrell  was  the  owner  of  the  vessel.  Haw- 
kins claims  to  have  acquired  and  displaced  the  title  of  Daniel 
H.  Terrell  by  certain  proceedings  in  a  suit  in  the  supreme 
court  of  New  York.  On  the  petition  of  Daniel  H.  Terrell, 
and  after  hearing  him  and  Hawkins,  and  examining  the  pro- 
ceedings in  said  suit,  the  district  court  made  an  order  per- 
mitting Daniel  H.  Terrell  to  intervene  and  claim  the  vessel 
as  her  owner,  and  to  defend  the  suit,  and  adjudging  thai 
Hawkins  was  not  her  owner,  or  entitled  to  appear  as  claimant 
or  to  defend  this  suit,  and  striking  out  his  claim*.  Hawkins 
appealed  to  this  court.* 

*See  The  Town  </  Pelham  v.  The  Sehocner  B.  F.  WooUey,  3  Fed.  Bxp. 

457. 
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The  only  question  involved  is  as  to  the  title  vhich  Hawkins 
acquired.  In  October,  1879,  Hawkins  brought  a  suit  in  the 
supreme  court  of  New  York  against  Daniel  H.  Terrell  and  one 
Whitehead.  The  complaint  in  that  suit  alleged  that  the 
plaintiff  was  a  shipwright;  that  in  August,  1879,  the  defend- 
ant, Daniel  H.  Terrell,  owned  the  vessel  and  employed  the 
plaintiff  to  make  certain  alterations  and  repairs  on  her;  that 
for  that  purpose  said  Terrell  delivered  the  vessel  into  the  pos* 
session  of  the  plaintiff,  and  the  plaintiff  performed  labor  on 
her,  and  furnished  materials  to  her  of  the  value  of  $869.46, 
which  sum  said  Terrell  promised  to  pay;  that  the  vessel  re- 
mains  in  the  possession  of  the  plaintiff,  and  he  has  a  lien  on 
her  for  the  value  of  said  alterations  and  repairs;  that  he  has 
incurred  expenses  for  wharf  age  and  a  watchman;  and  that  the 
defendants  have,  or  claim  to  have,  some  interest  in  the  ves- 
sel; but,  if  any,  it  accrued  subsequently  to  the  plaintiff's 
lien.  The  prayer  of  the  complaint  was  for  a  judgment  "that 
the  defendants  be  foreclosed  of  all  right,  title,  interest,  or 
equity  of  redemption  in  said  schooner,  and  that  said  schooner 
may  be  decreed  to  be  sold  according  to  law ;  that  out  of  the 
proceeds  of  such  sale  there  be  paid  to  the  plaintiff  the 
amount  of  his  said  claim,  and  costs,  and  the  expense  of  keep- 
ing  the  vessel,"  and  "that  the  defendant,  Daniel  H.  Terrell, 
may  be  adjudged  to  pay  any  deficiency  that  may  remain  after 
the  payment  of  said  claim,"  and  costs  and  expenses. 

Daniel  H.  Terrell  put  in  an  answer  raising  issues  for  trial. 
Whitehead  answered,  raising  issues,  and  setting  up  a  mort- 
gage on  the  vessel  given  to  him  before  the  plaintiff's  claim 
accrued,  and  alleging  that  the  state  court  had  no  jurisdiction 
of  the  cause  of  action.  The  suit  was  tried  in  the  state 
court  as  an  equity  suit,  before  the  court  without  a  jury,  and  a 
judgment  was  rendered  that  the  defendant  Terrell  owed  the 
plaintiff  $861.81,  "for  which  sum  the  plaintiff  has  a  lien  on 
the  schooner  B.  F.  Woolsey,  and  that  the  plaintiff  is  entitled  to 
a  judgment  of  foreclosure  and  sale  of  the  schooner  B.  F.  Wool- 
sey;"  and  that  the  plaintiff  "recover  from  said  defendant  Terrell 
any  deficiency  which  may  remain  after  such  sale ; "  and  that  the 
vessel  be  sold  at  public  auction  under  the  direction  of  a  ireferee 
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whom  the  jadgmeut  appointed ;  that  the  referee  give  &  specified 
notice  of  the  sale  by  advertisement,  etc.,  that  any  of  the  parties 
to  the  suit  naight  porohase;  that  the  referee  execute  to  the 
porehaser  a  bill  of  sale  of  the  vessel;  that  oat  of  the  proceeds, 
after  dedncting  his  fees,  and  the  expenses  of  the  sale,  and 
the  cost  of  keeping  the  vessel  after  the  judgment  and  before 
the  sale,  be  pay  to  the  plaintiff  a  specified  sum  for  bis  costs 
and  charges  in  the  suit,  and  also  the  sum  so  found  due  to 
him ;  that  he  deposit  the  surplus,  if  any,  in  court,  and  make 
a  report  of  the  sale,  and  specify  any  deficiency  in  the  suffi- 
ciency of  the  proceeds  to  pay  said  amounts;  that  the  defend- 
ant, Daniel  H.  Terrell,  pay  such  deficiency  to  the  plaintiff; 
that  the  plaintiff  have  execution  therefor;  that  the  purchaser 
at  such  sale  be  let  into  possession  on  production  of  the  refer- 
ee's bill  of  sale ;  "and  that  the  defendants,  and  aU  persons 
claiming  under  them,  or  any  or  either  of  them,  be  forever 
barred  and  foreclosed  of  all  right,  title,  or  interest,  and  equity 
of  redemption  in  the  said  schooner  sold  as  aforesaid. " 

Subsequently  the  judgment  was  amended  by  striking  out 
the  word  "referee"  in  all  places,  and  inserting  the  word 
"receiver,"  and  requiring  from  the  receiver  a  bond  in  $1,000. 
The  receiver  sold  the  vessel  at  auction  under  this  judgment, 
and  Hawkins  became  the  purchaser  of  her  at  such  sale.  The 
bill  of  sale  of  her  to  him  by  the  receiver  is  not  in  the  case. 
The  advertisement  of  sale  gave  notice  that  the  receiver  would 
sell  "all  the  right,  title,  and  interest  which  Daniel  H.  Terrell 
and  Almeron  Whitehead  had  to  or  in  the  schooner  B.  F. 
Woolsey  on  the  third  day  of  November,  1879."  The  pro- 
ceedings in  the  suit  in  the  state  court  are  sought  to  be  upheld 
under  the  provisions  of  the  act  of  the  legislature  of  the  state 
of  New  York,  passed  May  8,  1869,  (Laws  of  New  York  of 
1869,  c.  788,  p.  1785,)  entitled  "An  act  to  provide  for  enforc- 
ing the  liens  of  inn-keepers,  boarding-house  keepers,  me- 
chanics, workmen,  or  bailees  upon  oh.attel  property."  The 
statute  provides  as  follows : 

"Section  1.  Any  inn-keeper,  boarding-house  keeper,  me- 
chanic, workman,  or  bailee  who  shall  have  a  lien  upon  any 
chattel  property,  may  commence  an  action  in  any  court  hav- 
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ing  jariadiction  of  the  smoant  t>f  such  lien  for  an  enforcement 
and  foreclosure  thereof. 

"Section  3.  Such  action  shall  proceed'  in  all  respects  as 
eivil  actions  in  the  court  in  which  the  same  is  commenced. 

"Section  8.  The  judgment  in  such  action  may  be  the  same 
as  in  other  civil  actions  in  the  same  court,  and,  in  addition 
thereto,  if  in  favor  of  the  plaintiff,  may  fix  the  amonnt  of  such 
lien  and  adjudge  the  foreclosure  of  the  same  and  the  sale  of 
the  chattel  property  affected  thereby,  and  specify  the  officer 
who.  shall  make  such  sale,  and  in  such  case  shall  direct  the 
disposition  of  the  proceeds  thereof  to  the  payment  of  the 
amount  of  such  lien,  with  the  costs  of  the  action,  and  the 
costs  and  expenses  of  such  sale,  and  shall  provide  for  the  safe- 
keeping of  any  surplus  arising  thereon,  and  the  payment 
thereof  to  the  owner  of  such  chattel  property,  or  his  assigns 
or  representatives. 

"Section  4.  There  shall  be  the  same  right  of  appeal  from 
the  judgment  in  such  actions  as  in  other  civil  actions  in  the 
court  in  which  the  same  shall  be  commenced. 

"Section  6.  Nothing  in  this  act  contained  shall  be  held  or 
construed  to  affect  or  impair  the  right  of  any  person  to  en- 
force  or  foreclose  a  lien  upon  chattel  property  in  any  other 
manner  than  as  is  herein  provided." 

It  is  enacted,  by  section  568  of  the  Revised  Statutes  of  the 
United  States,  that  the  district  courts  of  the  United  States 
shall  have  jurisdiction  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  saving  to  snitors  in  all  cases  the  right 
of  a  common-law  remedy,  where  the  common  law  is  compe- 
tent to  give  it,  and  that  "such  jurisdiction  shall  be  exclusive 
except  in  the  particular  cases  where  jurisdiction  of  such 
causes  *  *  *  is  given  to  the  circuit  courts. "  No  jurisdic- 
tion of  any  of  such  causes  is  anywhere  given  by  statute  to  the 
circuit  courts,  except  where  the  parties  are  oitieens  of  differ- 
ent states.  With  this  exception  the  jurisdiction  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction  is  in  the  dis- 
trict courts  of  the  United  States,  exclusive  of  the  state  courts, 
unless  the  suit  in  the  state  court  falls  under  the  head  of 
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"s  oommon-law  remedy,  wber&  the  common  law  is  competent 
to  give  it." 

It  is  yeiy  clear  that  the  contract  for  the  alteration  and 
repairing  of  the  vessel,  set  up  in  the  complaint  in  the  suit  in  the 
state  court  as  the  foundation  of  that  suit,  was  a  maritime  con- 
tract, and  that  any  suit  thereon  mast  be  a  civil  cause  of  mar- 
itime  jurisdiction.    In  re  the  Josephine,  39  N.  Y.  19. 

In  Brookman  v.  HamUl,  iS  N.  Y.  664,  it  is  «aid  of  the 
United  States  statute :  "This  act  absolutely  divests  the  state 
tribunals  of  jurisdiction  to  enforce  maritime  claims  or  con- 
tracts, subject  only  to  the  proviso  which  saves  to  suitors  the 
right  in  such  cases  to  pursue  in  the  state  courts  such  com- 
mon-law remedies  as  the  common  law  is  competent  to  give.  It 
is  impossible  to  escape  the  conclusion  that  any  state  law 
which  attempts  to  provide  for  the  enforcement  of  a  maritime 
claim  or  contract  by  any  but  a  common-law  remedy  infringes 
upon  the  exclusive  jurisdiction  of  the  federal  courts  over  that 
class  of  cases." 

Is  the  remedy  given  by  the  statute  of  New  York  such  a 
common-law  remedy,  con^petent  to  be  given  by  the  common 
law,  as  the  act  of  congress  refers  to?  The  state  statute  is 
one  to  enforce  a  lien  on  the  property.  It  does  not,  in  terms, 
provide  for  a  suit  against  any  individual,  but  merely  for  an 
action  for  the  enforcement  and  foreclosure  of  the  lien.  But 
probably  it  intends  a  suit  in  penonam  against  an  individual, 
defendant,  and  a  money  judgment  against  him.  It  then  pro- 
vides for  an  additional  judgment  fixing  the  amount  of  the 
lien  and  adjudging  tbe  foreclosure  of  the  same,  "and  the  sale 
of  the  chattel  property  a£fected  thereby."  It  enacts  that  the 
judgment  may  specify  the  officer  who  shall  make  the  sale. 
The  proceeds  of  the  sale  are  to  be  applied  to,  pay  the  lien.  It 
is  necessarily  implied  that  the  title  to  the  chattel  is  to  pass 
by  the  sale,  and  that  the  court  shall  give,  by  the  officer, 
some  evidence  of  the  passing  of  such  title,  such  as  a  bill  of 
sale  or  certificate  of  sale.  The  proceeding  is  essentially  one 
to  enforce  and  foreclose  the  lien  of  the  chattel.  The  chattel 
is,  indeed,  not  seized  by  process  in  the  suit  in  the  first  in- 
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stance  and  held  in  oastodj  till  sale.  Bat  the  suit  is  esseo' 
tially  one  to  sell  the  ret.  The  court  must  also  be  held  to  have 
authority  to  deliver  the  res  to  the  purchaser.  Otherwise 
there  would  be  a  failing  fully  to  enforce  the  lien  for  the  ben- 
efit of  the  plaintiff. 

The  judgment  in  the  suit  in  the  state  court  in  this  case 
follows  the  state  statute.  It  finds  a  sum  due  from  the  defend- 
ant to  the  plaintiff.  It  fixes  the  amount  of  the  lien.  It 
adjudges  that  the  plaintiff  ijs  entitled  to  a  judgment  of  fore- 
closure and  sale  of  the  vessel.  It  orders  that  the  >vessel  be 
sold.  It  specifioes  the  officer  who  is  to  sell  it.  It  directs 
that  he  give  a  bill  of  sale  to  the  purchaser.  It  prescribes 
how  the  proceeds  of  sale  shall  be  applied.  It  awards  a  jtidg- 
ment  against  the  defendant  for  any  deficiency.  It  orders 
that  the  purchaser  be  let  into  possession  on  production  of  the 
bin  of  sale.  It  bars  and  forecloses  forever  all  right,  title, 
interest,  and  equity  of  redemption  of  the  defendant  in  the 
vessel  "sold  as  aforesaid."  This  is  not  a  common-law  rem- 
edy. The  suit  is  not  one  in  which  the  chattel  is  attached  as 
the  property  of  the  defendant  in  the  suit.  The  decree  or 
judgment  is  like  that  in  a  suit  for  the  foireclosure  of  a  mort- 
gage, on  land.  The  suit  is  essentially  a  suit  in  equity.  It 
was  so  treated  in  the  state  court.  It  was  tried  by  the  court 
without  a  jury,  the  defendant  having  at  the  commencement 
of  the  trial  asked  for  a  jury  trial  and  been  refused  it.  The 
proceeding  authorized  by  the  state  statute,  and  the  proceeding 
actually  had,  was  neither  a  common-law  remedy,  nor  was  it 
a  remedy  which  the  common  law  was  ever  held  to  be  com- 
petent to  give.  ' 

The  constitution  of  the  United  States  (article  3,  §  1) 
speaks  of  "cases  in  law  and  equity"  and  "cases  of  admiralty 
and  maritime  jurisdiction,"  and  the  seventh  amendment 
speaks  of  "suits  at  common  law."  The  distinction  between 
a  common-law  remedy  and  an  equitable  remedy  and  other 
remedies  is  thus  recognized,  and  the  same  distinction  obtains 
in  the  United  States  statute  under  consideration.  An  equi- 
table remedy,  such  as  the  one  in  the  present  case,  is  not  a 
common-law  remedy,  or  one  which  the  common  law  was  ever 
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considered  as  competent  to  give.  To  aathoriee  the  instita- 
tion  of  a  suit  in  personam  on  a  contract,  with  a  judgment  for 
money,  and  to  add  to  it  what  the  state  statute  in  this  case 
has  added,  is  not  to  add  a  common-law  rentedy  as  respects 
the  proceeding  to  enforce  the  lien  on  the  chattel.  It  is  not 
like  a  judgment  for  money,  and  an  execution  thereon,  under 
which  the  interest  of  the  defendant  in  the  vessel  might  be 
seized  and  sold.  It  is  a  proceeding  based  on  a  prior  lien  on 
the  vessel  to  enforce  that  lien  by  a  sale  of  the  vessel.  The 
lien  set  up  in  the  complaint  in  the  suit  in  the  state  cohrt  is 
a  lien  claimed  to  have  arisen  from  the  employment  of  the 
plaintiff  by  the  owner  of  the  vessel  to  repair  her,  the  delivery 
of  the  vessel  by  her  owner  to  the  plaintiff  for  the  purpose  of 
repairing  her,  the  making  of  the  repairs,  and  the  continued 
possession  of  the  vessel  by  the  plaintiff  thereafter  up  to  the 
bringing  of  the  suit.  No  lieu  by  any  state  statute  is  alleged, 
nor  any  maritime  lien,  nor  is  anything  alleged  as  to  whether 
the  home  port  .of  the  vessel  was  in  the  state  of  New  York, 
where  the  repairs  were  made. 

The  findings  of  fact  by  the  court  show  that  the  lien  foreclosed 
was  held  to  be  solely  the  lien  so  set  up  in  the  complaint.  The 
case,  therefore,  is  one  of  a  maritime  contract,  followed  by 
what  is  claimed  to  be  a  possessory  lien,  not  a  maritime  lien, 
nor  a  lien  created  by  statute.  The  act  of  1869  does  not 
create  any  lien.  It  refers  to  existing  liens,  and  it  may  be 
doubted  whether  it  is  not  limited  to  liens  which  in  their  na- 
ture are  capable  of  being  enforced  and  foreclosed  by  a  sale 
of  the  chattel  by  the  person  holding  the  lien,  and  whether  it 
gives  to  any  lien  any  attribute  which  it  does  'not  otherwise 
possess.  At  common  law,  a  Uen  arising  out  of  a  locatio  operis 
faciendi,  or  a  hire  of  labor  and  services,  such  as  the  one  in 
the  present  case,  is  merely  a  right  to  retain  the  thing  bailed 
until  the  compensation  for  the  labor  and  service  is  paid.  But 
the  lien  is  one  strictly  personal  to  the  person  contracting  to 
do  the  work  or  services,  and  the  thing  bailed  cannot  be  sold 
or  parted  with  by  him.  Story  on  Bailments,  §  440;  Cross 
on  Lien,  47-73 ;  Jones  on  Bailments,  90. 

In  Peters  v.  FUming,  6  Meeson  &  Welsby,  43,  one  Wil- 
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liama  deliTered  to  the  plaintiff,  who  was  a  carver  and  gilder, 
certain  pietures  and  picture-f  rames,  the  property  of  Williams, 
to  perform  certain  vrork  and  labor  on  them,  and  ftimish  cer- 
tain materials  for  them.  The  plaintiff  performed  the  work 
and  supplied  the  materials,  and  Williams  owed  him  therefor. 
The  articles  remained  in  the  possession  of  the  plaintiff  nnder 
such  lien,  and  they  were  taken  by  the  sheriff  on  an  execution 
saed  out  by  the  defendants  against  the  plaintiff.  The  court 
said:  "If  we  consider  the  nature  of  a  lien,  and  the  right 
which  it  confers,  it  will  be  evident  that  it  cannot  form  the 
subject-matter  of  a  sale.  A  lien  is  a  personal  right,  which 
caimot  be  parted  with,  and  continues  only  so  long  as  the 
possessor  holds  the  goods.  It  is  clear,  therefore,  that  the 
sheriff  cannot  sell  an  interest  of  this  description,  which  is  a 
mere  personal  interest  in  the  goods.  •  *  *  Here  the 
interest  cannot  be  transferred  to  any  other  individual;  it 
continues  only  so  long  as  the  holder  keeps  possession  of  the 
subject-matter  of  the  lien,  either  by  himself  or  his  servant. 
Then,  as  the  sheriff  cannot  sell,  neither  by  the  general  rule 
of  law  can  he  seize;  and  there  must,  therefore,  be  judgment 
for  the  plaintiff." 

In  Sonus  v.  Britigh  Empire  Shipping  Co.  8  House  of  Lords 
Cases,  838,  it  was  held  that  a  shipwright,  who  had  a  possess- 
ory lien  on  a  vessel  for  repairs,  could  not,  if  he  kept  the  ves- 
sel to  enforce  payment,  add  to  the  amount  for  which  the  lien 
existed  a  charge  for  keeping  the  vessel  till  the  payment  of  the 
debt. 

In  MtMiner  v.  Florence,  L.  R.  8  Q.  B.  Div.  485,  the  lien 
was  that  of  an  innkeeper.  The  court  said :  "The  very  action 
of  a  lien  is  that  if  the  person  who  is  entitled  to  the  lien,  for 
his  own  benefit  parts  with  the  chattel  over  which  he  claims 
to  exercise  it,  he  is  guilty  of  a  tortious  act.  He  must  not  dis- 
pose of  the  chattel,  so  as  to  give  some  one  else  a  right  of  pos- 
session as  against  himself.  The  lien  is  the  right  of  the 
creditor  to  retain  the  goods  until  the  ddbt  is  paid." 

The  foregoing  views  apply  to  a  common-law  lien,  such  as 
the  one  in  the  present  case.    As  there  could  be  at  common 
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law  no  sale  of  the  chattel,  there  could  be  no  common-law 
remedy  for  such  sale.  The  common  law  was  not  competent 
to  give  a  remedy  to  effect  a  sale,  where  no  right  to  make  a 
sale  euBted. 

The  contract  of  pawn  or  pledge  gave  a  different  right  at 
common  law.  There  there  resulted,  by  the  common  law, 
from  the  contract  of  pledge,  a  right  in  the  pledgee  to  sell  the 
pledge  under  certain  reasonable  conditions  on  default  of  the 
pledgor  to  comply  with  his  engagement.  Story  on  Bail- 
ments, §  810;  Gross  on  Lien,  73;  Jones  on  Bailments,  83, 
note.  All  the  cases  of  sales  are  sales  Ainder  a  pledge  or 
pawn.  No  case  is  found  of  a  sale  under  a  lien,  such  as  that 
in  this  case. 

But  even  if  the  state  legislature  had  enacted,  or  should 
enact,  that  a  lien  thereafter  created,  of  the  character  of  the 
lien  in  this  case,  should  carry  with  it  the  right  to  sell  the 
chattel  in  the  manner  in  which  this  vessel  was  sold,  and 
should  declare  that  the  remedy  given  for  such  right  should 
be  regarded  as  a  common-law  remedy,  the  question  of  the 
jurisdiction  of  the  state  court  to  entertain  such  a  proceeding 
for  the  sale  as  was  had  in  this  case  would  not  be  varied  in 
favor  of  such  jurisdiction.  The  expressions  "common-law 
remedy"  and  "common  law,"  as  used  in  the  Revised  Statutes 
of  the  United  States,  are  to  be  understood  in  the  sense  in 
which  those  words  were  understood  in  1789,  when  the  statute 
in  question  was  first  enacted,  it  being  part  of  secti<m  9  of  the 
act  of  September  24,  1789,  (1  U.  S.  St.  at  Large,  76.) 
Referring  to  that  section,  it  is  said  by  the  supreme  court,  in 
The  Hine  v.  Trevor,  4  Wallace,  571 :  "It  could  not  have 
been  the  intention  of  Congress,  by  the  exception  in  that  sec- 
tion, to  give  the  suitor  all  such  remedies  as  might  be  after- 
wards enacted  by  state  statutes,  for  this  would  have  enabled 
the  state  to  make  the  jurisdiction  of  their  courts  concurrent 
in  all  cases  by  simply  providing  a  statutory  remedy  for  all 
cases.  Thus  the  exclusive  jurisdiction  of  the  federal  courts 
would  be  defeated." 

Xt  results  that  the  decree  of  the  district  court  was  oor> 
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root,  and  thai  a  decree  must  be  entered  in  this  court  in 
affirmance  thereof,  and  to  the  same  effect,  with  the  costs 
of  this  court  to  the  appellees  against  the  appellant. 


Marshall  and  others  v.  Bioleb  and  others. 

(Diitriet  Court,  8.  D.  Nm  York,    October  28,  1880.) 
1.  Chabtek-Pabtt— Kxw  Aobseioeiit — Caboo— FBxroar. 

In  Admiralty. 

Butler,  Stillman  d  Hubbard,  for  libellants. 

Enoch  L.  Faneher,  for  defendants. 

Ghoatb,  D.  J.  This  is  a  libel  in  personam  to  recover  the 
balance  of  freight  alleged  to  be  due  under  a  charter-party. 
The  charter-party  was  for  the  carriage  of  a  full  cargo  of  hewn 
white-oak  timber  and  plank  from  Newburgh,  on  the  Hudson, 
to  Mare's  island  navy  yard,  California,  at  the  rate  of  45  cents 
per  cubic  foot,  "freight  measure,"  cash,  on  proper  delivery  of 
the  cargo  at  Mare's  island,  "on  presentation  of  the  receipt  here 
of  the  delivery. "  The  libel  alleges  that  the  cargo  consisted 
of  47,372  feet  of  timber  and  12,742  feet  of  plank,  or  a  total 
of  60,114  feet;  that  the  same  was. duly  delivered  and  the  re> 
eeipt  for  the  same  presented  as  required  by  the  charter-party; 
that  the  amount  of  the  freight  was  $27,051.30,  on  which 
there  had  been  paid  $25,724.74,  leaving  due  a  balance  of 
$1,326.56,  for  which  this  suit  was  brought. 

The  answer  alleges  that  the  cargo  consisted  of  45,137  3-13 
feet  of  timber,  and  12,028  10-12  ieet  of  plank,  or  a  total  of 
57,166  feet,  on  which  the  freight  amounted  to  $25,724.74, 
which  had  been  fully  paid.  The  answer  also  denies  that  the 
libellants  had  presented  any  receipt  for  the  delivery  of  the 
cargo,  which  is  claimed  to  be  made,  by  the  charter-party,  a 
condition  of  the  payment  of  the  freight.  The  answer  further 
set  up  as  a  separate  defence  the  making  of  a  new  agreement 
between  the  parties  subsequent  to  the  charter-party,  whereby 
the  sum  of  $26,724.74  was  agreed  upon  in  full  compensation 
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for  the  freight  upon  this  cargo,  to  be  paid  in  notes,  nnder  the 
terms  of  which  new  agreement  there  was  dae  from  the  libel* 
lants  to  the  defendants  the  eum  of  $461.42  aa  a  rebate  of 
interest. 

1.  The  first  qnestion  to  be  determined  is  the  amount  of  the 
cargo.  The  libellants,  in  proof  of  their  allegation  that  the  cargo 
consisted  of  47,372  feet  of  timber,  and  12,742  feet  of  plank, 
have  produced  the  testimony  of  a  United  States  inspector  of 
lumber,  and  his  assistant,  examined  under  commission  in 
California,  in  January,  1875,  to  the  effect  that  they  measured 
the  cargo  of  the  vessel  on  its  delivery  at  Mare's  island  navy 
yard,  and  that  they  took  both  the  government  measurement 
and  the  freight  measurement;  that  the  freight  measurement 
was  60,114  cubic  feet,  and  the  government  measurement  was 
57,290  cubic  feet.  It  further  appeared,  by  the  correspond* 
ence  between  the  parties  in  the  year  1874,  that  the  libellants 
had  claimed  that  these  amounts  were  distributed  between  the 
timber  and  plank  as  follows : 

Feet. 
Government  measure  of  timber,         ...        44,915 
•  -        «  plants    . .         .        .        .     12,375 


57,290 


Freight,  *         "  timber,         -         -        .         47,372 

«        •  plank,     ....    12,742 


60,114 
But  the  libellants  offered  no  evidence  of  the  respective  meas- 
urements of  the  timber  and  the  plank,  as  found  by  these 
witnesses.  The  California  inspector  testified  that  there  was  a 
difference  between  government  measurement  and  freight  rneas* 
nrement;  that  the  government  measurement  includes  only 
sound  timber,  and  excludes  all  raft  plugs  and  other  defects, 
while  freight  measurement  is  the  actual  cubic  measurement, 
including  everything — raft  plugs  and  all  other  defects.  Against 
the  evidence  of  the  California  inspector  and  his  assistant  the 
defendant  has  produced  the  testimony  of  the  government 
inspector  who  measured  the  lumber  for  the  government  at 
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tbe  time  of  its  shipment  at  Newburgh.  He  was  examined  in 
coart  in  October,  1880,  and  was  aided  in  giving  his  testimony 
by  the  book  in  which  he  entered  the  measurement  of  the 
Inmber.  His  testimony  is  to  the  effect  that  he  measured 
each  stick  of  timber  and  ascertained  its  aotnal  cubic  contents; 
that  his  measurement  was  taken  from  the  extreme  end  of 
each  stick  to  the  other  extreme  end ;  that  the  timber  was 
square-hewn  timber;  that  there  were  no  spurs  on  the  timber 
or  other  defects  making  it  necessary  to  reject  any  part  of  its 
length  in  the  return  of  the  government  measurement;  that 
the  logs  afterwards  sawn  into  plank  were  first  measured  in 
the  stick;  that  afterwards  the  planks  were  separately  meas- 
ured; that  the  total  measurement  of  the  logs,  including  those 
sawn  into  planks,  was  60,696  11-12  cubic  feet;  that  those 
sawn  into  planks  measured  15,618  8-12  cubic  feet;  that  these 
made,  in  planks,  12,028  8-12  cubic  feet;  that  what  went  into 
the  vessel  was  the  unsawn  timber,  45,137  3-12  cubic  feet, 
and  plank  12,028  8-12,  making  a  total  of  57,165  11-12  that 
went  into  the  vessel ;  that  he  gave  Bigler  &  Co.,  the  defend- 
ants, a  certificate  for  the  60,695  11-12,  on  which  they  were 
to  get  their  pay  from  the  government. 

There  is  testimony  on  the  part  of  the  libellants  tending 
strongly  to  show  that  this  witness  did  not  measure  the  logs 
from  one  end  to  the  other,  but  that  he  rejected  in  his  meas- 
urement defective  parts  at  both  ends ;  that  there  were  spuis 
on  the  large  ends  of  the  sticks  and  other  defects,  and  that  in 
measuring  the  logs  he  only  measured  the  square,  sound  por- 
tions. There  is  evidence  on  the  other  hand  corroborative  of 
his  statement  that  his  measurement  was  of  the  actual  and 
entire  cubic  contents  of  the  logs.  The  book  produced  by  the 
witness  contains  a  tabulated  statement  of  the  logs  by  number 
from  1  to  1,010,  giving  the  length  in  feet,  the  breadth  and 
depth  in  inches,  and  the  contents  of  each  in  cubic  feet.  Of 
the  1,010  logs  in  number  so  entered  in  the  book  15  are  not 
now  filled  out,  the  figures  indicating  the  dimensions  and  con- 
tents have  been  erased,  and  nothing  is  carried  into  the  foot- 
ings of  the  columns  for  their  contents.  It  is  the  testimony 
of  the  inspector  that  the  logs  sawn  into  plank  are  in  thia 
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table  marked  "F,"  and  302  of  the  995  logs  vhose  contents 
are  given  in  the  table  are  bo  marked.  The  bill  of  lading 
calls  for  693  pieces  of  timber,  and  there  are  693  pieces  of 
lumber,  besides  those  marked  "F,"  whose  contents  are  given 
in  this  table.  This  table  covers  47  pages,  each  of  which  is 
separately  footed  up.  After  the  table  comes  the  following 
entry  on  a  separate  page : 

BEOAPrrVliATIOH. 

997  pieces,  containing  ...    63,507  10-13 

Less  thin  boards  and  heart  plank,  etc.,  left 

on  dock,     .  p  ,  .  -      2,811  11-12 


997  pieces,  ....  60.695  11-12 

The  witness  testified  that  the  2,811 11-12  cubic  feet  of  thin 
pieces,  etc.,  was  ascertained  by  him  froin  the  actual  measure- 
ment of  pieces  that  came  off  of  the  sawn  logs,  which  pieces 
were  not  suitable  for  planks. 

An  examination  of  the  detailed  statement  or  table  contained 
in  the  book  gives  the  following  result : 

The  693  logs  not  marked  "F"  contained      -        45,160  7-12 
The  302  logs  marked  "F"  contained      -         -      18,346  6-12 


Total,        - 63,507  1-12 

This  result  differs  from  the  total  given  in  the  "recapitula- 
tion" only  by  nine-twelfths  of  a  cubic  foot — a  difference,  doubt- 
less, owing  to  a  mistake  in  the  "recapitulation"  in  adding  up 
the  footings  of  the  pages.  It  is  evident  from  this  statement, 
as  well  as  from  the  witness'  own  testimony,  that  his  memory 
was  somewhat  at  fault  in  respect  to  the  matter.  The  total 
contents  of  the  302  logs  sawn  into  planks  was  18,346  6-12, 
instead  of  15,618  8-12,  as  stated  by  him.  The  amount  en- 
tered on  defendants'  books  as  the  amount  of  the  693  unsawn 
logs,  which  amount  the  defendants  also  furnished  to  the  libel- 
lants  afterwards  as  the  amount  of  freight  measurement  on 
which  to  compute  the  freight,  was  45,137  3-12  instead  of 
45,160  7-12,  which  is  the  true  result  of  the  inspector's  booL 
1  have  not  been  able  to  discover  how  this  slight  differetiee 
occurred.     The  defendants  appear  to  have  taken  the  figures 
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from  tbe  inspector  or  his  aceonnt,  and  the  di£Ferenoe  m&y  be 
accounted  for  on  the  suppoBition  of  an  error  in  adding  up 
the  total  of  the  contents,  given  in  his  book,  of  the  693  logs 
not  marked  "P." 

It  is  evident  that  the  amonnt  of  the  logs  sawn  into  plank, 
for  -which  the  inspector  gave  the  defendants  a  certificate  to 
nse  with  the  government,  was  diminished  by  the  2,.811  11-12 
feet  of  boards,  etc.,  left  on  the  dock.  Bat  deducting  this 
from  the  total  of  802  logs  by  the  book,  18,846  6-12,  we  have 
15,584  7-12.  This  differs  also  a  little  from  the  witness' 
statement  of  the  contents  of  the  logs  sawn  into  planks, 
15,618  8-12.  This  difference  remains  unexplained.  His 
testimony  is  that  803  logs  were  so  sawn.  Those  marked  "P" 
are  only  303.  At  the  other  end  of  the  book  is  a  table  ap- 
parently showing  the  contents  of  the  planks,  the  table  giving 
the  contents  of  682  planks.  Against  each  there  is  noted  the 
number  of  the  log,  corresponding  with  the  numbers  of  those 
entered  with  the  mark  "P"  in  the  book,  except  that  four  of 
the  logs  which  are  left  blank  in  the  book  appear  in  this  table 
of  the  planks.  The  total  contents  of  the  682  planks  is  146,- 
169. feet  board  measure.  This  is  equivalent  to  12,180  9-13 
cubic  feet.  The  four  logs  included  in  this  table  which  are 
not  included  in  the  802  logs  marked  "P" — Nos.  579,  701, 906» 
and  907 — furnish  7  planks,  whose  contents  in  all  are  1,452  feet 
board  measure,  or  121  cubic  feet.  Deducting  these  we  should 
have  625  planks,  containing  12,059  9-12  cubic  feet.  The 
testimony  of  the  inspeetor  was  that  the  planks  measured 
12,028  10-12  cubic  feet.  The  bill  of  lading  calls  for  626 
planks.  It  contains  a  memorandum  also  that  five  planks  are 
in  dispute,  to  be  delivered  if  on  board. 

It  is  thus  impossible  to  reconcile  with  the  book  kept  by  the 
inspector  his  testimony  as  to  the  quantity  either  of  the  tim« 
ber  or  of  the  planks  that  went  on  board.  The  quantities 
given  by  him,  and  now  insisted  on  by  the  defendants  as  the 
true  measure,  differ  from  those  shown  by  his  book ;  and  the 
method  by  which  one  was  derived  from  the  other — by  addi- 
tion, subtraction,  or  alteration  of  figures — cannot  now,  ap- 
parently, be  discovered.     The  total  quantity  of  timber  and 
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planks  sworn  to  bj  him  as  his  measurement — 57,166  cubic 
feet — does  not  differ  materially  from  the  quantity  found  hj 
the  California  inspector  as  the  resolt  of  his  goTemment  meas- 
nrement — 57,290  feet.  Considering  the  uncertainties  above 
pointed  out,  in  regard  to  the  Newburgh  inspector's  tes- 
timony, I  think  the  California  inspector's  return  of  the  gov. 
ernment  measurement  is  the  more  trustworthy,  unless  his 
whole  testimony  is  to  be  rejected,  as  is  insisted  by  the  oonn> 
set  for  the  defendants.  It  is  insisted  that  there  is  evidence 
of  an  intention  on  the  part  of  the  captain  of  the  vessel  to  pro< 
cui«  at  Mare's  island  a  greater  and  false  return  of  the  freight 
measurement.  There  is  nothing  in  the  testimony,  of  any 
value  as  evidence,  supporting  this  theory;  and  the  point  made, 
that  because  the  mate  of  the  vessel  testified  that  he  helped 
the  California  inspectors  by  holding  the  tape-line,  therefore 
discredit  is  thrown  on  the  results  they  reached,  has,  I  think, 
no  force. 

The  principal  question,  however,  is  whether  these  Califor- 
nia inspectors  are  to  be  credited  in  their  statement  that  the 
actual  or  freight  measiuement  of  the  timber  and  planks  was 
60,114  cubic  feet.  If  this  is  true  the  Newburgh  inspector 
who  was  examined  on  the  trial  was  mistaken  in  his  recollec? 
tion  that  he  took  the  actual  measurement  of  the  entire  logs. 
He  mast  have  taken  less  than  that  to  account  for  the  large 
difference  in  quantity.  It  is  not  improbable  that,  when  ex- 
amined six  years  after  the  event,  his  recollection  should  be  at 
fault  on  this  point.  His  measurement  was  undoubtedly  » 
measurement  for  the  government  alone,  and  not  for  the  pur- 
pose of  getting  the  freight  measurement.  Upon  all  the  tes- 
timony I  think  it  is  clearly  proved  that  there  was  a  differ* 
ence  between  the  government  and  the  freight  measurement 
of  this  cargo,  and  that  the  measurement  taken  by  theinspeo- 
tor  here  was  government  and  not  freight  measurement,  and 
that  the  amount  given  by  the  California  inspector  must  be 
taken  to  be  the  only  freight  measure  that  was  taken.  The 
allegations  of  the  libel  as  to  the  quantity  of  the  cargo  and 
amount  of  freight,  according  to  the  charter-party,  are  satis- 
factorily proved. 
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3.  The  defendants  clearly  waived  the  condition  of  the  char* 
ter-part  J  requiring  a  formal  receipt  of  the  delivery  of  the  cargo. 
On  the  fourth  of  April,  1874,  the  libellants,  having  received 
advices  of  the  delivery  of  the  cargo  and  of  the  quantity  de- 
livered, as  stated  in  the  lihel,  wrote  to  the  defendants  giving  in 
detail  such  return,  and  calling  on  defendants  to  settle  the  baU^ 
ance  of  the  freight.  The  defendants  replied  to  the  letter  on  the 
eighteenth  of  April.  This  reply  and  the  subsequent  corre- 
spondence show  that  the  defendants  accepted  this  statement 
in  the  libellants'  letter  of  April  4th  in  lieu  of  the  promised 
receipt,  without  any  objection  to  the  form  in  which  the  amount 
was  communicated.  It  is  now  too  late  to  insist  on  a  techni- 
cal compliance  with  this  provision  of  the  charter-party. 

8.  The  defence  set  up  in  the  answer,  of  a  new  and  subse- 
quent agreement  discharging  the  charter-party,  grows  out  of 
a  transaction  that  took  place  between  Mr.  Bigler,  one  of  the 
defendants,  and  Mr.  Lamson,  one  of  the  libellants,  who  has 
died  since  this  suit  was  commenced.  After  the  ship  was 
loaded,  and  perhaps  after  she  had  sailed,  Mr.  Bigler  came  to 
New  York  and  had  an  interview  with  Mr.  Lamson  at  his  office 
here.  There  had  been  some  previous  conversation  between 
them  regarding  the  giving  of  notes  for  the  freight,  and  Mr. 
Bigler  brought  with  him  an  unsigned  bill  of  lading  and  the 
paper  which  is  claimed  to  be  the  new  agreement,  drawn  at 
Kewburgh,  except  that  the  details  of  the  notes  were  not  in- 
serted. It  is  a  receipt  for  four  notes,  amounting  in  all  to 
$25,774.74,  payable  in  three,  four,  five,  and  six  months  from 
their  dates,  August  14,  1873.  The  receipt  states  that  "said 
notes  are  given  to  and  received  by  us  (0.  H.  Marshall  &  Co.) 
for  our  compensation  for  charter  of  ship  Alexander  Marshall, 
owned  by  us  and  chartered  to  said  J.  Bigler  &  Co.,  to  convey 
a  cargo  of  timber  and  plank  from  Newburgh  to  Mare's  island, 
and  when  paid  are  to  be  in  full  for  said  compensation." 

Then  follows  an  agreement  to  pay  J.  Bigler  &  Go.  interest 
at  7  per  cent,  per  annum  on  all  moneys  they  shall  pay  on  said 
notes,  or  either  of  them,  from  the  dates  of  such  payments  to 
the  time  of  the  delivery  to  the  said  J.  Bigler  &  Go.,  in  New  Tork 
city,  of  a  receipted  bill  of  lading,  showing  due  deliveiy  of  said 
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eargo,  etc.,  or  until  the  moneys  so  paid  by  them  shall  be 
refanded  by  G.  H.  Marshall  &  Co.,  or  the  notes  delivered  up 
to  them.  And  then  follows  an  agreement  as  to  giving  up  the 
notes  or  refunding  the  money  in  case  of  wreok  or  other  -event 
defeating  the  delivery.  The  amount  of  the  notes  was  com- 
I  puted  at  the  rate  named  in  the  charter-party,  45  cents  per 

I  cubic  foot  upon  67,166  cubic  feet.     These  figures  were  fur- 

nished to  Mr.  Lamson  by  Mr.  Bigler  as  the  quantity  of  lumber 
8hipped,namely:  timber  45,137  3-12,  and  plank  12,028 10-12; 
and  these  amounts  were  minuted  in  pencil  on  the  unsigned 
bill  of  lading  produced  at  the  same  interview  by  Mr.  Bigler. 
It  is  testified  by  Mr.  Bigler  that  Mr.  Lamson  demanded  that 
Bigler  &  Go.  should  pay  freight  on  a  larger  amount,  which 
Mr.  Bigler  stated  to  him  was  the  quantity  on  which  the  gov- 
ernment paid  him,  that  amount  including  the  cul^ic  contents 
of  the  logs  sawn  into  plank,  instead  of  the  12,028  cubic  feet, 
the  quantity  of  the  plank.  But  I  am  not  able  to  credit  the 
testimony  of  Mr.  Bigler  on  this  point.  It  is  grossly  improb- 
able. The  other  party  to  the  conversation  is  dead.  The 
captain,  who  Mr.  Bigler  swore  was  present,  denies  that  he 
was  there.  The  witness  Bigler  is  not  only  an  interested  party* 
but  is  to  such  a  degree  what  may  properly  be  called  a  swift 
witness,  that  his  statements  are  to  be  received  with  great  cau- 
tion on  any  point  on  which  he  maybe  mistaken.  Mr.  Bigler 
having  furnished  the  figures,  the  notes  were  filled  out  and 
signed ;  the  blanks  in  the  receipt  were  filled,  and  it  was  signed. 
The  bill  of  lading  was  also  signed  by  Lamson  in  the  name  of 
C.  H.  Marshall  &  Co.,  and  delivered,  with  the  receipt,  to  Mr. 
Bigler.  This  bill  of  lading  provides  that  the  freight  is  to  be 
j>aid  "as  per  charter-party."  At  the  same  time,  Mr.  Bigler 
signed  afi  agreement  to  pay  any  unpaid  notes  not  yet  matured 
npon  presentation  of  the  receipt  for  the  delivery  of  the  cargo. 
I  think  it  sufficiently  appears  from  this  paper,  called  an 
agreement,  and  from  that  signed  by  Mr.  Bigler,  and  the  bill 
of  lading  signed  and  delivered  at  the  same  time,  that  this 
paper  or  receipt  signed  by  the  libellants  was  not,  within  the 
intention  of  the  parties,  a  new  and  sobstitoted  contract  as  to 
the  amount  of  freight,  but  that  the  transaction  represented 
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by  H  was  merely  a  payment  in  advance,  by  means  of  notes,  of 
the  freight  stipulated  for  in  the  charter-party,  and  that  the 
words  "in  fnll  compensation,"  used  in  the  instrument,  have 
no  greater  effect  than  snch  words  in  a  receipt  for  money 
due  under  a  contract;  that  there  was  no  purpose  to  depart, 
as  to  the  amount  of  freight,  from  the  terms  of  the  charter- 
party,  but  on  the  contrary  to  adhere  to  those  terms  and  settle 
on  the  basis  of  them;  that  it  was  an  agreement,  not  as  to  the 
terms  of  the  contract  for  the  use  of  the  ship,  but  only  as  to 
the  mode  of  paying  the  amount  due  or  to  become  due  under 
the  contract  for  the  use  of  the  ship,  which,  in  all  other  re- 
spects,  including  the  rate  of  freight,  was  adopted  and  con- 
tinued in  force  by  the  express  reference  thereto  in  the  bill  of 
lading,  which  is  to  be  regarded  as  part  of  the  same  trans- 
action. The  adjustment  of  interest  to  conform  to  the  pay- 
ments to  be  made  to  the  actual  payment  required  by  the 
charter-party,  and  to  make  them  exactly  equivalent  to  it, 
strongly  shows  the  same  purpose. 

The  fact  that  Mr.  Bigler  furnished  the  amount  of  the  cargo 
as  the  actual  or  freight  measurement,  which  is  proved  by  Mr. 
Bigler's  own  admission,  and  the  fact  that  the  libellants 
accepted  it  upon  his  statement,  clearly  show  that  both  parties 
acted  under  the  assumption  that  this  amount  was  what  the 
obarter-party  called  for,  and  that  they  both  intended,  so  far 
as  the  amount  of  freight  was  concerned,  to  adhere  to  the 
«harter-party,  and  understood  that  they  were  doing  so.  The 
defendants  insist  still  that  this  amount  was  the  actual  freight 
measurement.  The  fact  being  proved  that  it  was  some  3,000 
cubic  feet  short  of  that,  they  cannot  now  insist  that  they  shall 
have  the  benefit  of  the  mistake  which  the  libellants  were  led 
into  by  the  defendants'  own  statement  of  the  fact,  erroneously, 
hot  perhaps  innocently,  made.  If  the  receipt  given  had  the 
character  of  a  substantially  new  agreement  imputed  to  it  by 
the  defendants,  so  that  it  could  not  at  law  be  varied  by  parol, 
the  case  is  clearly  one  in  which  the  libellants  are  entitled  to 
be  relieved  from  it  on  the  ground  of  mistake.  If,  on  the  one 
hand,  Mr.  Bigler's  misstatement  of  the  amount  was  inten- 
tional, then  the  libellants  are  entitled  to  be  relieved  on  the 
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ground  of  fraud.  If  it  was  an  innooent  mistake,  then  it  is 
unjust  and  unconsoionable  for  him  to  insist  on  the  benefit  of 
it.  Moreover,  the  correspondence  between  the  parties  shows 
clearly  that  the  defendants  admitted  the  libellants*  right  to  a 
re-adjustment  of  the  amount  of  the  freight  if  their  claim  was 
sustained  that  the  freight  measurement  in  fact  exceeded  that 
which  was  made  the  basis  of  the  alleged  subsequent  agree- 
ment. 

In  their  letter  of  April  4,  1874,  after  stating  the  return  of 
the  freight  measurement  received  from  California,  the  libel- 
lants say :  "We  would  call  your  attention  to  the  latter,  (i.  e., 
the  freight  measurement,)  and  think  we  ought  to  be  paid  on 
the  difference  as  per  charter-party,  namely,  2,948  feet."  In 
reply  the  defendants,  on  the  eighteenth  of  April,  wrote: 
"Your  favor  showing  the  amount  of  oak  delivered  at  the  Mare 
island  navy  is  at  hand.  I  have  been  from  home,  or  it  would 
have  sooner  had  attention.  I  hope  to  receive  an  explanation 
soon  showing  the  difference  of  measures,  and  as  soon  as  we 
do,  will  call  on  you  to  adjust  the  account."  Mr.  Bigler  has 
testified  that,  in  using  the  words  "will  call  on  you  to  adjust 
the  account,"  he  referred  only  to  the  account  of  interest 
which,  under  the  alleged  subsequent  agreement,  was  required 
to  be  made.  It  is  impossible  to  believe  that  this  is  so.  The 
perfectly  obvious  meaning  of  the  letter  is  otherwise.  That 
which  the  letter,  to  which  this  is  a  reply,  alone  asks  to  have 
adjusted,  is  a  difference  in  the  amount  of  freight. 

The  reply,  without  objecting  to  the  justice  of  the  demand, 
if  the  alleged  fact  on  which  it  is  based  is  true,  asks  time  to 
ascertain  if  the  fact  of  excess  of  actual  cargo  over  bill  of  lad- 
ing is  correctly  stated,  and  promises  to  caU  and  adjust  the  ac- 
count on  ascertaining  how  the  alleged  fact  is.  There  was  no 
possible  occasion  for  time  to  inquire  as  to  the  actual  amount  of 
the  cargo,  if  all  that  the  defendants  intended  to  adjust  was 
the  interest  under  the  agreement ;  and  as  matter  of  oonstrue- 
tion  their  letter  must  be  held  to  be  a  written  admission  that 
the  existing  contract  between  the  parties  in  respect  to  the 
amount  of  freight  was  the  charter-party  and  that  alone.  The 
rule  excluding  parol  evidence  to  vary    a  written  agreement 
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does  not  preclude  the  parties  to  an  agreement  from  varying 
or  construing  its  terms  by  a  subsequent  writing.  These  let- 
ters constitute  saoh  a  subsequent  written  admission  as  to  the 
meaning  of  the  contract.  The  testimony  of  the  witness  Big- 
ler,  in  reference  to  this  lettet  which  he  wrote  himself,  illus- 
trates the  untrustworthy  character  of  his  testimony  as  above 
referred  to.  In  any  view  of  the  transaction  the  libellants  are 
entitled  to  recover  the  balance  of  their  freight  according  to 
the  charter-party.  The  defendants  are  admitted  to  be  entitled 
to  the  interest  claimed,  $461.42.  Deducting  this  from 
$1,836.66,  the  balance  of  the  freight,  there  remains  due  to 
libellants  $865.14,  with  interest  from  April  4, 1874,  $841, — in. 
all,  $1,206.14, — ^for  which  sum,  with  costs,  the  libellants  are  to 
have  a  decree. 


DiEBOLT  e.  Canal-Boat  Ghestbb  Haib. 

{Dittriet  Court,  S.  D.  Kew  York.    ,  1880.) 

1  EnoppBi/— PoBBESHOM— Balk.— An  authorized  tut  long-continued  pos- 
session doea  not  estop  tlie  owner  of  a  boat  from  claiming  title  againat 
a  bona  fide  purchaser  under  an  unauthorized  sale. 

2.  Bamb—Inactiok.— Such  estoppel  cannot  be  based  upon  mere  inaction, 
not  amounting  to  an  actual  or  intended  abandonment  of  the  boat. 

In  Admiralty. 

W.  R.  Beebe,  for  claimant. 

J.  A.  Hyland,  for  libellant,  was  stopped  by  the  court. 

Ghoatb,  D.  J.  I  do  not  wish  to  hear  the  other  side.  I 
have  no  doubt  whatever  about  the  case.  Diebolt  was  the 
owner  of  the  boat,  and  the  question  is  whether  he  has  lost  his 
title.  It  is  claimed  that  he  is  estopped.  He  pnt  the  boat  in 
possession  of  this  man  Highland  under  a  contract  which  ex« 
pressly  reserved  the  title  in  Diebolt,  and  he  gave  Highland  no 
authority  to  sell  her.  Dufresne  got  no  better  title  than  High- 
land got  by  his  purchase  from  him. 

In  the  first  place  it  is  claimed  that  Diebolt  is  estopped 
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because  he  lei  Highland  have  the  posseBsion  of  the  boat,  and 
eontinue  in  possession  for  a  long  time  with  the'  entire  control 
of  her.  It  is  well  settled  that  an  owner  of  personal  property 
cannot  be  deprived  of  his  title  by  reason  of  his  putting  it  in 
the  possession  of  another.        ^ 

Possession,  and  that  apparent  ownership  which  may  be 
inferred  from  posession,  is  not  such  an  indiciam  of  ownership 
that  a  bona  fide  purchaser  from  the  party  in  possession  gets  a 
good  title  as  against  the  real  owner,  though  the  possession 
has  been  by  consent  of  the  owner.  The  case  of  BaUard  t. 
Burgett,  40  N.  Y.  314,  settles  this,  and  it  is  immaterial  whether 
the  possession  continues  one  year  or  four  years.  Then  it  is 
claimed  that  Diebolt  is  estopped  by  having  permitted  Dnfresne 
to  expend  money  in  repairs. 

I  have  watched  the  evidence  which  would  warrant  the  find- 
ing of  an  estoppel  against  the  libellant,  for  the  case  of  Do- 
fresne  is  a  hard  one ;  and  certainly,  as  to  the  payment  of  the 
purchase  money,  and  the  earlier  repairs,  they  seem  to  have 
been  made  in  good  faith,  and  in  the  belief  on  Dufresne's  part 
that  he  owned  the  boat,  and  that  Highland  had  authority  to  sell 
to  him ;  and  when  he  bought  her  she  was  of  very  little  value. 

As  to  the  later  repairs,  there  is  evidence  that  he  had  been 
told  that  Diebolt  was  looking  after  the  boat.  If  Diebolt  had 
known  of  and  permitted  repairs  or  rebuilding,  knowing  that 
the  party  expending  the  money  thought  he  had  a  good  title 
by  the  purchase  from  Highland,  an  estoppel  might  arise. 
But  there  is  no  proof  of  such  a  thing.  All  that  is  shown,  the 
utmost,  is  that  he  was  slow,  indolent,  in  hunting  up  the  boat ; 
but  he  made  inquiries  with  a  view  to  finding  her  after  he 
heard  of  Highland's  death,  and  finally  sent  an  agent  to  find 
her.  Mere  inaction,  not  amounting  to  an  actual  or  intended 
abandonment,  is  not  enough  to  base  an  estoppel  upon. 

The  libellant  must  have  a  decree,  with  oosts. 
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JoB&NSSBN  V.  Tbe  Babk  EiiOiNii,  eto. 

{Dittriet  Court,  E.  D.  N«a  York.    ,  1880.) 

1.  DA1CA.6S  BT  CoixiBion— DBMUBRAeB  AKD  IiTTBREST.— Where  a  ressel 
at  anchor  in  New  York  bay  was  damaged  by  collision  with  another 
one  drifting,  and  recovered  therefor,  held,  that  the  evidence  warranted 
the  conclosion  that  the  anchor  was  lost  by  being  slipped  to  avoid  the 
collision,  and  tbe  inference  wa«  fair  that  to  recover  it  would  cost  all 
it  was  worth,  the  claimant  making  no  attempt  to  repel  it ;  that  inter- 
est on  demurrage  is  not  to  be  allowed  under  the  practice  of  this 
court. 

Exception  to  Report  of  GommieBioner. 

Butler,  StUlman  d  Hubbard,  for  libellant. 

Coudert  Bros.,  for  claimant. 

Bbnediot,  D.  J.  The  evidence  seems  to  require  the  con- 
clnsion  that  45  fathoms  of  chain  were  lost,  if  any  was  lost. 
The  evidence  as  to  the  value  of  the  chain  does  not  appear  to 
be  objected  to,  and  it  may  be  deemed  sufficient  to  vrarrant 
the  conclusion  that  the  value  of  45  fathoms  of  chain  and  the 
anchor  was  $694.54.  As  to  the  demurrage,  the  allowance  of 
two  days  is  all  that  the  evidence  will  support.  The  charge 
of  $10  for  a  translation  of  the  log  was  properly  disallowed. 
It  was  not  a  disbursement  necessarily  resulting  from  the  col- 
lision. The  charge  for  the  protest  is  different,  because  the 
law  of  Norway  makes  it  the  duty  of  the  master,  in  every  case 
of  eolli^ion,  to  take  the  testimony  of  his  crew,  and  embody  it 
'  in  a  protest. 

The  evidence  warrants  the  conclusion  that  the  slipping  of 
the  anchor  was  caused  by  the  collision,  and  the  circumstances 
gave  no  time  to  buoy  it.  It  having  been  proved  that  the 
anchor  and  chain  were  slipped  when  the  vessel  lay  out  in  the 
bay  where  the  water  is  deep,  the  fair  inference,  in  the  ab- 
sence of  any  other  evidence,  is  that  it  would  not  be  possible 
to  recover  it,  except  by  an  expenditure  equal  to  its  value.  If 
such  be  not  the  fact,  it  was  easy  for  the  claimant  to  show  it. 
The  proposition  that  in  all  oases  where  property  is  sunk,  in 
order  to  entitle  a  libellant  to  recover  for  its  loss,  direct  evi- 
denoe  that  it  cannot  be  raised  must  be  given,  is  not  supported 
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by  the  aathority  cited,  (The  America,  11  Blatohf.  486.)  The 
impossibility  of  raisiiig  sanken  property  is  inferrible  from  cir- 
cumstances. Where  property  is  sunk  in  broad  ocean,  the 
fact  of  locality  will  warrant  the  inference  that  it  was  im- 
possible  to  recover  it.  So  in  this  case  it  is  proper  to  infer, 
from  the  nature  of  the  articles  sunk  and  the  locality,  that  the 
cost  of  raising  would  exceed  the  value  of  the  property.  This 
inference  is  fair,  because  there  has  been  no  attempt  on  the 
part  of  the  claimant  to  adduce  facts  calculated  to  repel  such 
an  inference.  Earnest  objection  is  made  to  the  allowance  of 
interest.  The  commissioner  has  allowed  interest  npon  the 
demurrage,  in  accordance  with  the  decision  in  the  late  case 
of  The  Alexandria,  8.  D.  of  N.  T,,  July,  1879,  where  the 
learned  judge  of  the  southern  district  of  New  York,  after 
examining  the  subject,  held  that  interest  upon  demurrage 
must  be  allowed,  in  order  to  give  full  indemnity. 

Upon  the  argument  here  it  was  claimed,  on  behalf  of  the 
libellant,  that  the  ruling  of  Judge  Ghoate,  in  the  case  of  The 
Alexandria,  had  been  affirmed  by  the  chief  justice,  upon 
appeal;  while  on  the  other  hand  it  was  claimed  that  a  dif- 
ferent ruling  had  been  made  by  the  chief  justice  in  the  case 
of  The  New  Orleam,  and  it  was  also  claimed  that  the  case  of 
Mailer  v.  Express  Co.  61  N.  Y.  816,  decided  by  the  New 
York  court  of  appeals,  to  which  Judge  Ghoate  refers  in  his 
opinion,  has  since  been  overruled  by  the  court  of  appeals  in 
the  late  case  of  White  v.  Miller,  October  14, 1879.  See  New 
York  Weekly  Digest  of  January  28,  1880.  In  this  district' 
the  practice  hitherto  has  been  not  to  allow  interest  npon 
demurrage ;  and  the  practice  in  the  southern  district  of  New 
York  is  believed  to  have  been  the  same,  up  to  the  time  of  the 
decision  of  the  case  of  The  Alexandria.  In  the  case  of  The 
Baltic,  in  the  southern  district,  3  Ben.  195,  no  interest  on 
the  demurrage  was  allowed  by  the  commissioner.  The  report 
was  before  the  court  npon  exceptions,  bat  the  question  ot 
interest  was  not  passed  on.  In  the  ease  of  The  Thomae  KHey, 
8  Ben.  229,  no  interest  upon  the  demurrage  was  allowed,  bat 
it  does  not  appear  that  it  was  claimed.  In  the  case  of  The 
Favorita,  4  Ben.  133^  where  demorra^  formed  a  principal 
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point  of  the  oontrorersy,  interest  apou  the  demurrage  was 
not  allowed,  but  it  does  not  appear  that  it  was  claimed.  In 
the  ease  of  The  Tran»it,  i  Sen.  138,  no  interest  on  the 
demurrage  was  allowed,  and,  so  far  as  appears,  no  claim  for 
interest  was  made.  In  the  case  of  The  Emelie,  4  Ben.  235, 
no  interest  on  the  demurrage  was  allowed,  and,  so  far  as 
appears,  none  was  claimed.  In  the  case  of  Keen  v.  Aitdenried, 
5  Ben.  53,  demurrage  was  allowed,  but,  so  far  as  appears, 
interest  was  not  claimed.  This  was  an  action  upon  a  ohar- 
ter-partj,  where  the  liability  for  demurrage  arose  from  the 
contract,  and  the  rate  of  demurrage  was  fixed  by  the  charter. 
In  the  case  of  393  Tons  of  Guano,  in  this  district,  6  Ben.  535, 
demurrage  was  allowed  without  interest.  This  case,  like  the 
last,  was  upon  a  contract,  and  where  no  claim  for  interest 
was  made.  In  the  case  of  Baetjer  t.  Boers,  7  Ben.  293,  de- 
murrage was  allowed  without  interest,  and  no  exception  was 
taken.  This  also  was  upon  a  contract.  In  the  case  of  The 
New  Orleans,  decided  May  26,  1877,  this  question  was  dis- 
tinctly  presented  to  Judge  Blatcbford,  in  the  district  court  of 
the  southern  district  of  New  York,  by  an  exeeption  to  the 
refusal  of  the  commissioner  to  allow  interest  on  demurrage  in 
a  case  of  collision,  and  the  ruling  of  the  commissioner  was 
upheld.  These  cases  show  that  the  practice  in  the  district 
courts  of  these  two  district  has  been  not  to  allow  interest  on 
demurrage.  The  case  of  The  Alexandria,  above  referred  to, 
was  before  the  chief  justice  holding  the  circuit  court  for  the 
southern  district;  but  an  examination  of  the  opinion  on  file 
shows  that  no  objection  was  made  in  that  court  to  the 
amount  of  the  decree  in  the  district  court.  It  is  evident, 
therefore,  that  the  allowance  of  interest  in  that  case  Was  not 
made  a  subject  of  review. in  the  circuit  court.  The  case  of 
Tlie  New  Orleans,  above  referred  to,  in  which  Judge  Blatch- 
ford,  upon  the  exceptions  to  the  report,  expressly  ruled 
against  the  allowance  of  interest  on  demurrage,  also  came 
before  the  chief  justice  in  the  circuit  court  upon  appeal,  and 
was  decided  some  weeks  after  his  decision  of  the  case  of  Th« 
Alexandria.  It  was  there  declared  that  "the  judge  below  was 
right  in  his  rulings,"  one  of  which  rulings  was  that  interest 
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on  the  demurrage  was  not  aUowable.  The  opinion  of  the 
chief  jostioe  also  contains  the  following  language :  "As  to 
interest  on  the  sum  allowed  for  demurrage,  I  think  nnder 
the  ciroamstances  it  was  properly  rejected.  The  amoont 
allowed  is  sufficient,  under  the  circumstances,  to  cover  inter- 
est to  the  date  of  the  report."  This  language,  taken  in  con- 
nection with  express  affirmance  of  the  ruling  that  interest 
upon  demurrage  was  not  allowable,  at  the  most  imports 
nothing  more  than  that  the  allowance  of  interest  upon  de- 
murrage is  in  the  discretion  of  the  court,  in  view  of  all  the 
circumstances.  It  thus  appears  that  there  is  no  decision 
binding  upon  this  court  which  can  be  considered  an  authority 
for  the  allowance  of  interest  on  demurrage;  and  with  all  my 
respect  for  the  opinion  of  the  judge  of  the  southern  district,  I 
am  unable  to  see  that  it  is  my  duty  to  change  the  practiee 
hitherto  pursued  in  this  court.  I  may  add  that,  if  interest 
on  demurrage  is  to  be  allowed  in  the  discretion  of  the  court, 
the  present  is  a  case  for  its  disallowance,  because  of  the 
unreasonable  delay  on  the  part  of  the  libellant  to  bring  his 
cause  to  trial,  and  the  hardship  that  in  this  case  has  resulted 
therefrom. 

The  libellant's  second  exception  is  allowed,  and  the  others 
disallowed.  The  claimant's  exception  as  to  allowance  of 
interest  is  allowed,  and  the  others  disallowed. 
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.  Ths  Coos  Bat  Wachhi  Go.  r.  Obookbb. 

tOireuit  Oowt,  D.  Ortgen.    November  22, 1880.) 

3.  VBiinMB'B  Lmr.— Upon  the  sale  of  real  property  on  credit,  without 
collatenl  secority,  the  vendor  has  a  lien  upon  the  same  for  the  unpaid 
purchase  money,  unless  it  was  waived  by  the  express  agreement  of  the 
parties  ;  and  such  lien  exists  and  may  be  enforced  against  all  persons 
claiming  under  the  vendee  with  notice  that  the  purobaae  money  ia 
unpaid. 

2.  AasiaiTHERT.— The  assignment  and  acceptance  of  a  contract  for  tha 
sale  of  real  property  docs  not  make  the  assignee  personally  liable  for 
the  purchase  money  due  thereon  ;  and,  as  against  him,  the  vendor's 
remedy  is  confined  to  the  enforcement  of  his  lien  on  the  property. 

9.  CoKTRAor— liNTiBB  OB  Sbvbrablb. — ^Whether  a  contract  is  entire  or 
sevarable,  depends  upon  the  intention  of  the  parties,  to  ba  gathered 
from  the  circumstances  of  the  case. 

4k  Saxb.— A  contract  to  sell  96,000  aorea  of  wild  land,  of  different  grades 
and  values,  lyiftg  substantially  in  a  body,  at  an  average  price  of  one, 
dollar  per  acre,  to  be  conveyed  and  paid  for  as  and  when  the  same  ia 
surveyed  and  patented  to  the  grantee  by  the  United  States,  is  not  as 
many  distinct  contracts  as  there  may  be  conveyances  and  payments 
in  pursuance  thereof,  but  only  one  entire  contract,  and  therefore  the 
vendor's  lien  for  any  portion  of  the  purchase  money  thereof  remain- 
ing unpaid  extends  to  and  may  be  enforced  against  the  whole  tract. 

In  I^quity. 

Rufut  Mallory  and  W.  It.  WiUis,  for  plaioiiff. 

WiilMim  R.  Strong,  for  defendant. 

Deadt,  D.  J.  On  March  8,  1869,  oongreaa  passed  an  aoi 
granting  "to  the  state  of  Oregon,  to  aid  in  the  construction 
of  a  military  'vagon  road  from  the  navigable  waters  of  Ooos 
Bay  to  Boseburg,  in  said  state,"  the  alternate  sections  of  the 
pnblio  land,  npt  exceeding  six  sections  in  width  on  each  side 
of  said  road,  (15  St.  840;)  and  on  October  22,  1870,  the  leg. 
islative  assembly  of  Oregon  passed  an  act  granting  the  Coos 
bay  Wagon  Boad  Company  "all  lands,  ri^ts  of  way,"  etc., 
BO  granted  to  the  state,  "for  the  purpose  of  aiding  said  com. 
pany  in  constructing  the  road  mentioned  in  said  act  of  con* 
gress,  and  upon  the  conditions  and  linutations  therein  pre. 
scribed."     Bess.  Laws,  40.    .. 

v.4,no.7— 87 
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On  January  1,  1875,  the  plaintiff  was  duly  incorporated 
tinder  the  laws  of  Oregon,  and  on  May-8l8t  of  the  same  year 
had  eonstrncted  said  road,  and  therel)y  become  entitled  under 
said  grant  to  96,845.12  acres  of  said  public  lands,  and  had 
received  a  patent  from  the  United  States  for  35,553.59  acres 
thereof,  and  was  entitled  to  a  patent  for  the  remaining 
60,791.53  acres  as  soon  as  it  was  conveyed. 

On  the  same  date  an  agreement  was  made  between  the 
plaintiff,  sundry  persons  who  were  the  stockholders  of  said 
corporation,  and  John  Miller  for  the  sale  and  assignmeiit  to 
the  latter  of  all  the  stock  thereof,  and  the  sale  and  convey- 
ance of  the  land  and  road  aforesaid,  whether  patented  or 
unpatented,  less  7,989.94  acres  theretofore  sold  to  settlers 
thereon,  for  the  consideration  of  one  dollar  per  acre,  to  be 
paid  as  and  when  the  same  was  duly  assigned  and  conveyed 
as  therein  provided ;  and  on  the  same  day  said  stockholders 
duly  transferred  the  ettbok  of  said' eorpdration  to  T.  B. 
Benchly,  in  trust  for  said  Miller,  as  by  said  agreement  was 
provided,  and  the  plaintiff  duly  delivered  to  him  the  posses- 
sion of  said  road,  and  conveyed  to  him  the  lands  for  which  it 
had  then  received  a  patent,  less  6,539.94  acres  thereof  already 
sold  to  settlers  thereon^  and  received  therefor  from  said  Mil- 
ler one  dollar  per  acre,  or,  in  the  aggregate,  $29,013.63. 

Before  the  patents  were  received  for  the  remainder  of  the 
lands  Miller,  became  insolvent,  arid  was  largely  indebted  to 
the  defendant  and  Leland  Stanford,  G.  P.  Huntington,  and 
Mark  Hopkins  for  money  received  of  them  and  not  accounted 
for. 

On  account  of  this  indebtedness,  Miller,  on  June  21,  1875, 
conveyed  the  lands  theretofore  eonveyed  to  him  by  the  plain* 
tiff  to  the  defendant  and  his  associates  aforesaid,  and  on 
August  18th. of  the  same  year,  jointly  wit^  his  wife,  and  in 
bis  true  nains,  A.  B.  WoTdroof ,  again  conveyed  the  same 
premises  to  said  defendant  and  associates ;  and.  in  like  man* 
ner,  and  for  the  same  purpose,  conveyed  to  the  same  parties 
the  said  road;  and  on  July  1, 1876,  duly  assigned  said  agree- 
ment of  May  31,  187Ji,  for  the  sale  and  purchase  <^  said  cor- 
poration lands  to  the  defendant.  ". 
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In  the  spring  of  1876  the  plaintiff  eaased  a  letter  to  be 
written  and  sent  to  the  defendant,  stating  the  fact  that  cer- 
tain oecnpants  of  portions  of  the  then  unpatented  landB  bar- 
gained and  sold  to  Miller  as  aforesaid  were  willing  to  relin- 
quish their  rights  as  pre-emptors  under  the  laws  of  the  United 
States,  and  purchase  from  the  grantee  thereof,  and  asking  for 
instructions  in  the  premises.  The  defendant  replied,  under 
date  of  April  5,  1876,  "for  self  and  associates," — Stanford, 
Huntington,  and  Hopkins  aforesaid,  who,  together,  consti- 
tuted "The  Western  Development  Company," — stating  that 
"the  owners  of  the  land  grant  of  said  company  do  not  desire 
to  have  any  contest  with  any  bona  fide  settler  who  settled 
upon  the  land  which  was  granted  to  said  company  before  the 
passage  of  the  act  of  congress,  and  was  entitled  to  a  pre- 
emption thereon,"  and  authorized  the  plaintiff  to  convey  to 
such  settlers  the  lands  occupied  by  them,  upon  the  payment 
of  $1.25  per  acre, — ^the  one  dollar  to  go  to  the  plaintiflE  and 
the  one-quarter  to  the  defendant  and  his  associates, — and 
also  authorizing  the  plaintiff  "to  make  contracts  with  such 
settlers  upon  all  unpatented  land,  and  carry  them  into  effect 
by  deed  prior  to  deeds  to  be  made  under  oar  contract  to  pur- 
chase, or  we  will  make  deeds  when  deeded  to  us,  not  to  ex- 
ceed 1,000  acres;  the  proof  of  such  settlement  to  be  sent  to 
me  before  the  adjustment  is  made." 

In  pursuance  of  this  instruction  the  plaintiff  sold  and  con- 
veyed 240  acres  of  the  unpatented  lands  to  settlers  thereon 
for  f^l!26  per  acre,  and  on  October  14,  1876,  paid  $60  of  the 
proceeds  to  the  Western  Developement  Company,  and  retained 
$240  thereof  for  itself.  At  the  date  of  the  conveyances  and 
assignment  aforesaid,  made  by  Miller  prior  to  August,  1875, 
he  was  held  in  confinement,  by  the  defendant  and  his  asso- 
ciates aforesaid,  upon  the  charge  of  embezzlement  while  in 
their  employ.  Afterwards,  it  was  ascertained  that  Miller's 
real  name  was  Woodroof,  and  that  he  had  a  wife  in  Virginia, 
whereupon  the  deeds  aforesaid  to  the  premises,  dated  in 
August,  were  executed  by  him,  jointly  with'  his  wife,  in  his 
true  name. 
«    Ob  Jannairy  19, 1877, Ihfedefisndant re-assigned  f^aid  agreer. 
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meat  of  May.  31, 187$,  lor  the  sale  and  parohase  of  said  land 
i;rant  to  said  John  Miller,  and  agreed,  in  writing,  to  sell  and 
convey  to  him  all  of  said  lands  theretofore  conveyed  by  said 
Miller  to  him  or  his  associates,  upon  Miller's  paying  therefor 
the  sum  of  f  1.25  per  acre,  and  expenses  incurred  thereabout, 
together  with  interest  upon  the  purchase  money,  within  90 
days,  after  which  the  option  of  Miller  was  to  cease  and  de- 
termine. This  assignment  and  option,  although  nominally 
made  to  Miller,  was  intended  for  the  benefit  of  A.  T.  Green 
and  n.  S.  Brown  as  well,  and  was  in  fact  an  arrangement  by 
which  they  three  were  authorized  to  dispose  of  this  land  grant 
at  a  profit  to  themselves,  if  they  could,  within  90  days — ^fail- 
ing in  which,  the  option  and  assignment  were  to  become  null 
and  void. 

By  November  8,  1876,  the  remaining  portion  of  the  grant 
was  surveyed  and  patented  to  the  plaintiff,  and  on  May  5, 
1877,  it  executed  a  deed  in  due  form  of  law  therefor  to  the 
defendant,  and  duly  tendered  the  same  to  him  on  July  27, 
1877,  and  demanded  payment  therefor,  which  was  refused  on 
the  ground  that  he  had  re-assigaed  the  contract  to  Miller. 
The  portion  of  the  grant  conveyed  to  Miller,  and  by  him  con- 
veyed to  the  defendant,  is  of  much  more  value,  probably  50 
per  cent,  more,  than  the  remainder  of  it.  During  all  the  time 
of  these  transactions  the  defendant,  and  his  associates  afore- 
said, were  citizens  ot  California  and  not  resident  in  Oregon, 
and  were  never  in  the  possession  or  control  of  the  premises, 
otherwise  than  according  to  the  foregoing  statement  of  facts, 
and  their  legal  operation  and  effect. 

Under  these  circumstances  the  plaintiff  commenced  this 
suit  in  the  circuit  court  for  the  county  of  Coos  to  recover  from 
the  defendant  the  sum  of  $60,791.53,  alleged  to  be  due  on  the 
contract  of  May  31,  1875,  and  to  ^establish  and  enforce  a 
vendor's  lien  upon  the  whole  premises  for  said  sum  and  the 
costs  of  suit,  which  was  afterwards  removed  by  the  defendant 
into  this  court. 

>  jit  is  alleged  in  the  amended  bill  that  the  defendant,  by 
reason  of  the  premises,  undertook  and  promised  to  keep  and 
perform  all  the  covenants  in  the  agreement  of  March  31, 
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1875,  to  be  performed  by  Miller;  and  upon  the  hearing  evi" 
dence  was  givei\  tending  to  prove  that  the  defendant^  at  and 
immediately  before  the  conveyance  and  assignm^it  to  him 
by  Miller,  and  in  consideration  thereof,  expressly  undertook. 
and  promised  to  do  so.  But,  in  my  judgment,  it  is  not 
sufficient  to  establish  that  fact.  But  the  evidence  satisfac- 
torily proves  that  the  defendant,  either  in  person,  or  by  his 
agents  and  attorneys,  at  and  before  such  conveyance  and 
assignment,  had  fall  notice  of  the  contract  of  May  31,  1875, 
between  Miller  and  the  plaintiff,  and  the  respective  obliga- 
tions and  liabilities  of  the  parties  thereto. 

Having  concluded  that,  as  a  matter  of  fact,  the  defendant 
did  not  undertake  to  perform  Miller's  contract  with  the  plain- 
tiff, it  is  unnecessaxy  to  consider  whether  sncb  an  nndertak- 
ing  is  required  by  the  statute  of  frauds  to  be  in  writing,  as  set 
up  in  the  defendant's  answer.  But  the  plaintiff  claims  that 
the  defendant  is  estopped  to  deny  that  he  did  so  undertake 
and  promise,  on  account  of  his  letter  of  April  6,  1876,  to  the 
plaintiff,  by  which  it  appears  he  assumed  to  be  the  assignee 
of  Miller  as  to  this  land  grant,  whether  patented  or  unpat- 
ented, and  particularly  the  latter.  Bat  there  are  no  elements 
of  an  estoppel  in  this  transaction.  The  plaintiff  was  neither 
deceived  nor  injured  by  what  the  defendant  said  or  did  in  this 
respect;  nor  was  it  thereby  or  otherwise  induced  to  take  any 
action  upon  or  change  its  relation  to  the  subject-matter,  and 
without  these  circumstances  there  can  be  no  estoppel.  Wythe 
V.  Smth,  4  Saw.  24;  Wythe  v.  Salem,  Id.  88.  But  the  trans- 
action, of  which  this  letter  is  the  principal  itom,  is  very  satis- 
factory proof  that  the  defendant  had  become  the  assignee  of 
Miller,  and  accepted  his  assignment  of  the  contract  with  the 
plaintiff  for  the  sale  and  porohase  of  this  land  grant.  His 
declarations  in  this  connection  are  utterly  inconsistent  with 
any  other  theory  than  that  he  so  regarded  himself;  and  cer- 
tainly his  conduct  amounts  to  a  direct  assertion  to  that  effect. 
In  this  letter  to  the  plaintiff  the  defendant  assumes  to  be 
entitled  to  the  control  of  the  land — patented  and  unpatented 
— and  directs  the  terms  of  settlement  to  be  made  with  the 
occupants  upon  the  unpatented  portion — ^not  exceeding  1,000 
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acres  thereof — and  requires  the  proof  of  the  facts  "to  be  sent 
to  me  [him]  before  the  adjustment  is  made."  He  also  di- 
rected that  the  proceeds  of  the  sale  should  be  first  applied  to 
the  payment  of  the  plaintiff,  as  provided  in  the  contract  of 
sale,  and  that  the  remainder  should  be  paid  to  himself  and 
associates,  which  was  done  without,  so  far  as  appears,  any 
«omment  or  dissent  on  his  part. 

It  is  admitted  that  on  July  1,  1875,  MiUer  assigned  the 
contract  of  sale  and  purchase  to  the  defendant,  but  it  is 
claimed  that  the  assignment  was  made  without  the  defend- 
ant's knowledge  or  acceptance,  and  therefore  he  is  not  affected 
by  it.  But,  from  these  facts,  the  only  reasonable  conclusion 
is  that  the  defendant  was  well  aware  of  the  assignment,  and 
knowingly  asserted  his  rights  under  it — ^that  he  was  the 
assignee  of  Miller  in  fact  as  well  as  form.  Upon  this  state  of 
facts  the  plaintiff  claims  a  vendor's  lien  as  against  the  defend- 
ant upon  the  whole  premises  for  the  unpaid  purchase  money. 
It  is  admitted  by  the  defendant  that  the  plaintiff  has  such  a 
lien,  so  far  as  the  lands  unconveyed  to  Miller  are  concerned; 
but  he  denies  that  it  extends  to  the  lands  conveyed  to  Miller, 
and  by  the  latter  to  himself  and  associates.  This  denial  is 
based  upon  two  grounds :  First,  that  it  was  not  the  intention 
of  the  parties  to  the  contract  that  any  such  lien  should  be 
reserved  as  against  said  lands ;  and,  gecond,  that  the  contract 
of  sale  was  not  an  entirety,  but  separable  into  two  distinct 
parts  or  contracts,  to- wit :  A  contract  to  sell  the  lands  con- 
veyed to  Miller,  and  also  a  contract  to  sell  the  unpatented 
land,  the  same  to  be  conveyed  and  paid  for  when  and  as  fast 
as  the  same  was  surveyed  and  patented  to  the  plaintiff. 

Upon  the  sale  of  real  property  on  credit,  without  collateral 
security,  equity  raises  a  lien  thereon  in  favor  of  the  vendor 
as  a  security  for  the  unpaid  purchase  money ;  and  this  lien 
exists  whether  the  property  is  conveyed  to  the  purchaser  or 
not.  The  vendee  is  considered  the  trustee  of  the  vendor  in 
respect  to  the  purchase  money  until  it  is  paid;  and  this  lien 
continues  and  holds  good  against  all  subsequent  purchasers 
with  notice  that  the  purchase  money  is  unpaid.  Mackreth  ▼. 
Symmons,  15  Ye8<  329;  Bayley  v.  Oreenleaf,  1  Wheat.  49; 
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CMUou  V.  Braidek'8  Adm'x,  3  Blaok,  460;  Lewis  t.  HatcJdns, 
23  Wall.  125;  Gilmany:  Brown,  1  Mass.  212;  Pease  y.  Kelly, 
3  Oregon,  417;  Baum  v.  Origsby,  21  Cal.  175;  Qaraon  v. 
Gfrecn,  1  John.  Ch.  308;  Champion  v.  J5rou?n,  6  John.  Ch. 
403;  1  Wash.  503-4;  Adams'  Equity,  126-9;  Story's  Eq. 
Jar.  §  1217  et  teq.;  4  Kent,  15L-4.  As  to  the  intention  of 
the  parties  concerning  this  lien,  it  is  to  be  considered  that  the 
lien  is  a  natural  equity,  and  arises  and  exists  independently 
of  their  agreement.  Neither  is  it  vraived  or  relinquished 
unless  by  ^n  express  agreement  to  that  effect,  or  conduct 
plainly  inconsistent  with  an  intention  to  retain  it,  as  by  tak- 
iug  a  mortgage  on  the  premises,  or  a  distinct  and  independent 
security  for  the  purchase  money;  and  the  burden  of  proof  is 
upon  the  purchaser  to  show  that  the  lien  has  been  waived  or 
relinquished.  1  Lead.  Cas.  Eq.  n.  Mackreth  t.  Symmontf 
supra,  864;  Oilman  t.  Brown,  supra,  218;  4  Kent.  152. 

In  this  case  no  security  of  any  kind  was  taken  for  the  pay- 
ment of  the  unpaid  purchase  money ;  nor  is  there  anything 
in  the  circumstances  of  the  case  to  even  suggest  that  there  was 
any  understanding  or  agreement  between  the  parties  to  the 
sale  to  waive  the  vendor's  lien.  It  is  not  enough  to  say  thai 
the  thought  of  the  lien,  as  a  security  for  the  payment  of  the 
purchase  money,  was  not  in  the  minds  of  the  parties  at  the 
time  of-  sale;  for  it  is  in  just  such  oases  that  equity,  as  a 
means  of  doing  justice  between  the  vendor  and  vendee,  or  the 
assignees  of  the  latter,  with  notice,  creates  and  enforces  this 
lien.  And,  therefore,  whenever  the  vendee  or  assignee  seeks 
to  hold  property  free  from  this  lien,  he  must  show  that  it  was 
intentionally  relinquished  by  the  vendor. 

As  to  whether  the  contract  of  sale  was  an  entirety  or  not, 
the  contention  of  the  defendant  is  that  the  sale  of  the  un- 
patented  lands  was  made  by  a  distinct  and  separate  contract 
from  that  qf  the  patented  <ni68,  and  therefore  there  can  be  no 
lien  upon  the  latter  for  the  purchase  money  due  oil  the  sale 
of  the  former.  If  the  premise  is  correct  the  conclusion  fol-. 
lows  of  course. 

In  2  Parsons  on  Coni.  517,  it  is  said  that  "any  contract 
may  consist  of  many  parts;  and  these  may  bo  qonpider«d  as 
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parts  of  one  whole,  or  as  so  many  distinot  oontracts,  entered 
into  at  one  time,  and  expressed  in  the  same  instrament,  but 
not  thereby  mad^  one  contract.  No  precise  rale  can  be  given 
by  which  this  qaestion  in  a  given  case  may  be  settled.  Like 
most  other  questions  of  construction,  it  depends  upon  the 
intention  of  the  parties,  and  this  must  be  discovered  in  each 
case  by  considering  the  language  employed  and  the  subject- 
matter  of  the  contract.  If  the  part  to  be  performed  by  one 
party  consists  of  several  distinot  and  separate  items,  and  the 
price  to  be  paid  by  the  other  is  apportioned  to  eaeh  item  to 
be  performed,  or  is  left  to  be  implied  by  law,  such  a  contract 
will  generally  be  held  to  be  severable.  *  *  ♦  But  the 
mere  fact  that  the  subject  of  the  contract  is  sold  by  weight  or 
measure,  and  the  value  is  ascertained  by  the  price  affixed  to 
each  pound  or  yard  or  bushel  of  the  quantity  contracted  for, 
will  not  be  sufficient  to  render  the  contract  severable." 

In  Miner  v.  Bradley,  22  Pick,  467,  it  was  held  that  a  sale 
art  auction  of  a  cow  and  lot  of  hay,  at  one  bid,  for  $17,  was  an 
entire  contract;  the  court  sa3ring  that,  "as  the  cow  and  the  hay 
were  bought  together  for  one  gross  sum,  there  are  no  means 
of  ascertaining  how  much  was  intended  for  the  one  and  how 
much  for  the  other." 

In  Johnson  v.  Johnson,  8  Bos.  &  Pnl.  162,  the  plaintiff  pur- 
chased two  separate  parcels  of  real  property,  the  one  for  £300 
and  the  other  for  JG700 — each  being  distinctly  valued — and 
took  one  conveyance  of  both.  The  title  to  oni  of  the  parcels 
proving  invalid  be  brought  an  action  to  recover  the  considera- 
tion thereof,  and  prevailed ;  the  court,  per  Lord  Alvanley,  say- 
ing: "If  the  question  were  how  far  the  part  of  which  the  title 
has  failed  formed  an  essential  ingredient  of  the  bargain,  the 
grossest  injustice  would  ensue  if  a  party  were  suffered  to  say 
he  would  retain  all  of  which  the  title  was  good  and  recover  a 
proportionable  part  of  the  purchase  money  for  the  rest. 
Possibly  the  part  which  he  retains  might  not  have  been 
sold  unless  the  other  part  had  been  taken  at  the  same  time, 
and  ought  not  to  be  valued  in  proportion  to  its  extent,  but 
according  to  the  various  circumstances  connected  with  it.  * 
*     *     In  this  case,  however,  no  such  question  arises;  for  it 


Digitized  by 


Google 


OOOS  BAT  WAOOH  00.  V.  OBOOEBIU  686 

apjpears  to  me,  although  both  pieces  of  ground  vere  bar- 
gained for  at  the  same  time,  we  must  consider  the  bargain  as 
consisting  of  two  distinct  contracts;  and  that  the  one  part 
was  sold  for  £300  and  the  other  for  £700." 

In  Clark  t.  Baker,  6  Met.  452,  a  contract  to  sell  a  cargo  of 
yellow  and  white  com — the  quantity  being  unknown — on 
board  the  schooner  of  the  seller,  at  a  certain  price  per  bushel 
for  the  yellow  and  another  for  the  white  com,  was  held  to  be 
an  entire  one  for  the  cargo,  and  not  any  number  of  contracts 
for  each  kind  of  corn  or  separate  bushel.  In  the  course  of 
the  opinion  the  court  says :  "If  the  contract  is  entire,  if  it  is 
one  bargain,  then  it  matters  not  whether  there  is  one  or  many 
articles,  and  though  each  may  have  an  appropriate  price." 

In  Davis  v.  Muxweli,  12  Met.  286,  it  was  held  that  a 
contract  to  work  "for  seven  months  at  |12  per  month"  was 
an  entire  one,  and  not  seven  separate  contracts  to  work  seven 
distinct  months  for  seven  distinct  $12.  The  court  said:  "It 
is  one  bargain ;  performance  on  one  part  and  payment  on  the 
other;  and  not  part  performance  and  full  payment  for  the 
part  performed."  > 

According  to  these  authorities,  as  well  as  the  nature  of  the 
ease,  this  transaction  was  a  single  and  entire  contract  for  the 
sale  of  this  land  as  a  whole.  Indeed,  it  is  difficult  to  con- 
ceive of  it  in  any  other  light.  Briefly  stated,  a  land  grant 
consisting  of  alternate  sections  within  six  miles  on  either 
side  of  a  road,  about  50  miles  long,  and  running  from  tide- 
water  on  Coos  bay  across  the  coast  range  to  Boseburg,  and 
containing  about  96,000  acres  of  wild  land,  varying  in 
value  per  acre  from  nothing  indefinitely  upwards,  was  sold  in 
a  body  for  one  dollar  per  acre,  by  a  single  written  agreement. 
By  the  terms  of  this  agreement  the  land  was  to  be  conveyed 
to  the  vendee  as  fast  as  it  was  surveyed  and  patented,  and 
the  portion  already  patented  as  soon  as  he  could  examine  the 
patent  and  was  satisfied  with  the  title — ^the  payments  to  be 
made  as  the  conveyances  were. 

There  is  nothing  in  the  situation  or  condition  of  the  sub- 
ject-matter or  the  parties  that  in  any  way  indicates  that  this 
contract  was  not  single  and  entire.     It  was  one  bargain,  and 
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the  land,  altbongh  valued  by  the  acre  and  not  absolnfely 
contignoas  legal  sabdivisions,  was  practically  one  body — the 
land  grant  of  the  Coos  Bay  Wagon  Boad  Company.  Neither  is 
it  to  be  supposed  that  the  plaintiff  would  sell  the  patented  part 
of  this  grant,  Which  the  proof  shows,  and  the  coort  almost 
judicially  knows,  was  worth  much  more  than  the  remaining 
portion,  separately,  for  the  same  price  per  acre  as  the  other. 

Most  certainly  the  price  was  an  average  one  for  the  whole 
grant,  and  the  sale  an  entirety.  And,  as  was  said  in  Johnton 
V.  Johnton,  supra,  in  the  consideration  of  a  similar  question, 
"the  grossest  injustice  would  ensue"  if  the  defendant  was 
suffered  to  retain  the  better  part  free  from  the  vendor's  lien 
for  the  price  of  the  poorer  part,  upon  the  arbitrary  assump- 
tion that  the  sale  was  made  by  two  separate  contracts. 
Nothing  incapable  of  mathematical  demonstration  is  more 
certain  than  that  the  parties  to  this  transaction  never  con- 
templated that  this  otherwise  single  and  entire  contract  of 
sale  was  resolved  into  a  number  of  distinct  and  separate 
ones,  simply  because  it  was  therein  provided  that  the  convey- 
ance should  be  made  from  time  to  time  as  fast  as  the  land 
was  surveyed  and  patented. 

The  agreement  on  the  part  of  the  stockholders  of  the  road 
to  transfer  the  stock  to  Benchley,  as  trustee  for  Miller,  to  be 
held  by  him  as  such  trustee  until  the  final  paymefit  was  made 
on  the  land,  was  duly  performed ;  but  this  was  not  intended 
as  a  security  for  the  payment  of  the  purchase  money,  but 
rathwr  a  security  or  provision  for  the  custody  of  the  stock 
during  the  pendency  of  the  transaction  and  its  delivery  upon 
the  final  completion  thereof. 

But  this  stock,  and  the  road  which  it  represents,  are  not 
shown  to  have  any  appreciable  value;  and  from  this,  and  the 
very  nature  of  the  case,  the  reasonable  inference  is  that  its 
value  at  most  is  merely  nominal.  The  formation  of  the 
company  and  the  construction  of  the  road  were  the  means  or 
device  by  which  the  land  grant  was  obtained  from  the  state, 
and  thereafter,  I  apprehend,  neither  was  of  any  benefit  to 
any  one  save  the  public.  Evidently,  the  stock  was  a  mere 
pominal  and  formal  part  of  the  transaction,  and  did  not,  in 
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any  appreciable  degree,  affect  the  amount  of  the  oonsidera> 
tion  therefor. 

Nor  should  it  be  forgotten  that  the  justice  of  this  case,  as 
T^ell  as  the  law,  is  with  the  plaintiff.  The  defendant  obtained 
his  conveyance  and  assignment  from  Miller  without  advanc- 
ing anything  therefor,  the  consideration  being  merely  a  pre- 
existing debt,  and  that  of  no  probable  value.  And  although 
he  is  not  personally  liable  on  Miller's  contract,  yet,  having 
accepted  a  conveyance  and  assignment  from  him  of  the  sub- 
ject-matter thereof, — with  notice  of  the  fact  that  a  portion  of 
the  purchase  money  was  unpaid,  whereby  he  became  the 
legal  owner  of  an  undivided  one-fourth  of  one  portion  of  the 
property,  and  the  equitable  owner  of  the  whole  of  the  remain- 
der,— he  is  justly  liable  for  such  purchase  money  to  the  extent 
of  such  ownership. 

By  virtue  of  its  lien  upon  the  premises  the  plaintiff  is  en- 
titled to  call  upon  the  defendant,  as  the  assignee  of  Miller, 
to  pay  the  remainder  of  the  purchase  money  according  to 
the  terms  of  the  contract,  or  submit  to  have  his  interest  in 
the  premises  sold,  and  the  proceeds  appUed  to  the  satisfaction 
thereof.     Champion  v.  Brown,  supra,  402. 

A  decree  wiU  be  entered  for  the  plaintiff  accordingly. 


Steers  and  others  v.  Daniel  and  others. 

{Oireuit  CouH,  W.  D.  Tennews.    .July  26, 1880.) 

I.  ExEcuTioK — Lbaseuou)  akd  Hachikert — TixTDBEB — How  Levied 
AND  Sold — Abandokmekt. — Leaseholds  and  ponderous  macbineiy 
being  incapable  of  actual  possession,  any  notorious  act  asserting  title 
under  a  levy  is  sufficient.  Such  fixtures  as  would,  if  the  leasehold 
were  a  freehold  estate,  pass  as  part  of  the  realty,  cannot  be  detached 
and  sold  separately.  Held,  therefore,  that  the  marshal  need  not  take 
actual  possession  either  of  the  leasehold  or  machinery ;  that  he  need 
not  keep  a  watchman  in  charge,  nor  otherwise  manifest  a  continuing 
control,  nor  detach  the  fixtures ;  and  his  failure  to  do  so  cannot  be 
treated  as  an  abandonment  of  his  levy. 
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I.  Sams— liKAgBSOUM—'WiIBTHBB  CRATTELa  OB  Rbai.  Bvtatb.— In  Te&< 
neaaee,  leaseholds  tre  bjr  statute  to  be  treated,  for  the  purposes  of  levy 
and  sale  under  execution,  as  real  estate,  and  Judgments  are  a  lien 
apon  them.  But,  whether  this  be  so  or  not,  eyen  at  common  law, 
and  as  chattels,  they  are  to  be  levied  on  and  sold  substantially  in  tha 
same  manner  as  real  estate  is  now  levied  on  and  sold,  and  the  pur- 
chaser must  bring  ejectment  to  obtain  possession.  Bdd,  therefore, 
that  a  paper  levy,  accompanied  by  such  notorious  claim  of  title  as 
the  nature  of  the  case  admits,  is  sufficient,  and  •  failure  to  do  more 
.   cannot  be  treated  as  an  abandonment. 

&  Sams  Bnajxcrr— Casb  hi  Jddomkht.— Where  the  marshal,  having 
.  levied  on  a  leasehold,  and  machinery  constituting  a  cotton  com- 
press,  placed  a  watchman  in  charge  to  protect  it  from  fire,  but  subse- 
quently withdrew  him,  and  returned  his  writ  with  his  levies  indorsed, 
and  reasoo'sfor  not  selling  as  advertised,  and,  without  objection,  the 
sheriff  afterwards,  with  an  attachment  from  a  state  court,  at  the  suit 
of  another  creditor,  took  possession,  AoM,  that  there  was  no  abandon- 
ment by  the  marshal,  and  the  exeontlon  creditor  has  a  better  title  than 
a  mortgagee  to  whom  the  debtor  had  in  the  meantime  conveyed  the 
property. 

4.  EssouTioK— Abandohhent  of  Lbvy — EsToPFBii. — After  a  sufficient 
]^vy  upon  property  of  the  defendant,  if  he  procures  a'  suspension  of 
proceedings  by  securing  from  the  Judge  of  tha  court  a  letter  of  advice 
to  the  clerk  to  recall  the  execution,  and  an  "order"  from,  the  clerk 
to  the  msrshal  to  return  it,  whether  the  action  of  these  officers  be 
legai  or  illegal,  he  will  be  estopped  from  claiming  an  abandonment  of 
the  levy,  nor  can  a  subsequent  mortgagee,  with  notice  of  the  facts,  set 
up  such  a  claim  in  favor  of  hia  title. 

B.  Res  Judicata— Motion.— A  motion  for  a  wndiUoni  txfonat,  resisted  by 
affidavits  to  show  an  abandonment  of  the  levy,  is  not  such  a  trial  on 
the  merits  as  will  be  ru  Judieata  of  the  questions  involved,  and  does 
not  preclude  a  bill  to  enjoin  further  proceedings. 

In  Equity. 

The  defendant  Daniel,  in  January,  1878,  leased  from  one 
Mitchell  and  from  one  Lea,  for  a  period  of  six  years,  two 
parcels  of  land  in  Memphis,  on  Washington  and  High  streets, 
upon  which  he  erected  a  Morse  Improved  Tyler  cotton  com- 
press, with  necessary  engines,  boilers,  machinery  sheds,  and 
buildings,  to  be  used  in  compressing  cotton  bales.  This  press 
is  of  the  most  ponderous  character,  weighing  many  tons,  and 
was  fixed  to  tha  soil  in  the  most  substantial  manner  possible, 
with  foundations  let  deeply  into  it,  as  it  must  be  to  be  used 
at  all.    The  necessary  engines  and  other  machinery  wer«  also 
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(>Tiilt  and  fixed  with  briok  and  mortar.  The  bxriMings,  ex- 
6ept  one  frame  hoase  with  rooms,  were  mere  sheds  to  protect 
the  compress  and  maehinery,  the  lots  being  enclosed  with  a 
fence.  He  used  the  whole  in  his  bnsiness  of  compressing  cot- 
ton bales.  This  press  and  machinery  he  purchased  of  the 
plaintiffs,  largely  on  a  credit,  imder  a  written  contract  found 
in  the  record,  and  under  which  the  plaintiffs  constructed  the 
establishment.  The  leases  contained  the  usual  covenants  for 
renewal,  for  forfeiture  for  non-payment  of  rent,  taxes,  etc., 
and  also  one  that  at  the  end  of  the  term,  all  rent  and  taxes 
being  paid,  Daniel  might  remove  the  improvements. 

On  the  sixth  of  June,  1878,  one  Dawson,  a  defendant  in 
this  suit,  recovered  on  the  law  side  of  this  court  two  judg. 
mente  against  Daniel,  aggregating  $5,629,  upon  which  writs 
of  fieri  facias  issued  July  5,  1878,  and  they  were  by  the  mar- 
shal, on  the  ninth  of  July,  1878,  levied  "upon  the  leasehold 
interest,  of  B.  G.  Daniel  in  and  to  lots  516,  etc.,  (describing 
them  by  metes  and  bounds,  and  length  of  term,  date  of 
leases,  etc.,)  and  also  the  interest  of  B.  G.  Daniel  in  and  to 
the  Morse  Improved  Tyler  cotton  compress,  with  all  its 
appurtenances  and  belongings,  located  in  and  upon  said  lots." 
The  indorsement  of  the  levy  was  accompanied  by  a  more 
minute  description  of  the  leases  and  ground  which  was  at- 
tached to  the  writ.  The  marshal  advertised  the  propierty  for 
sale  in  a  newspaper,  gave  notice  of  the  levy  and  sale  to  one 
Sarah  E.  Berry,  an  occupant  of  the  rooms  in  the  building,  and 
posted  notices  upon  the  premises  and  at  the  court-house,  as 
fully  described  in  his  return  to  the  writs.  At  the  time  he 
made  the  levy,  the  marshal,  acoompsuiied  by  the  attorney  of 
the  execution  plaintiff,  went  upon  the  premises,  found  the 
gates  shut,  the  machinery  idle,  and  the  rooms  formerly  used 
as  an  office  occupied  by  a  woman  and  her  children  They 
entered,  and  the  marshal  declared  his  levy,  notified  the 
woman  of  it,  and  because  the  place  seemed  in  danger  of  fire, 
by  reason  of  the  combustible  character  of  the  sheds  and 
material  about  the  press,  the  attorney  agreed  to  pay  the 
expenses  of  a  watchman,  and  one  was  placed  in  charge. 

It  is  atated,  by  both  the  mfirshal  and  attorney,  that  the 
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watchman  tras  placed  in  charge  solely  for  this  plirpoee,  and 
not  for  any  purpose  of  taking  postsession  or  strengthening  the 
levy.  Matters  remained  in  this  condition  until,  sometime 
prior  to  August  5,  1876,  Daniel's  attorney  addressed  a  let< 
ter  to  the  circuit  judge  of  this  court,  at  Enoxville,  enclosing 
certified  copies  of  the  record  in  the  case  of  Dawion  t.  Daniel, 
and  making  some  application  for  relief  against  the  action  of 
the  plaintiff  in  suing  out  the  execution,  the  character  of  which, 
does  not  cleady  appear,  except  that  in  his  reply  to  the  attor- 
ney, whioh  is  in  evidence  in  this  case,  the  tiircnit  judge  says 
it  is  of  questionable  shape,  being  neither  a  'bill  in  ohancery 
nor  an  application  for  specific,  relief.  He,  however,  encloses 
them  a  letter  to  the  clerk  of  the  court,  and  tells  them  if  it 
cannot  be  made  available  they  must  proceed  by  a  bill  of  injunc- 
tion. To  explain  the  bearing  of  these  letters  upon  the  ques- 
tions arising  in  this  case,  it  is  necessary  to  state  that  the 
judgments  against  Daniel  were  rendered  at  the  May  term, 
1878,  by  default,  and  he  entered  a  motion  to  set  aside  the 
default,  and  for  a  new  trial. 

This  motion  was  continued  "without  prejudice  to  the  plain- 
tiff,"  until  the  next  term,  and  the  court  adjourned.  Not- 
withstanding the  pendency  of  this  motion  for  a  new  trial, 
executions  were  issued  and  levied  as  before  stated,  and  the 
complaint  was  made  to  the  circuit  judge  that  the  clerk  had 
improperly  issued  them  prematurely.  The  circuit  judge,  in 
his  letters,  expresses  the  belief  that  they  were  prematurely 
issued,  and  ought  to  be  recalled,  "if  that  idea  be  correct, 
until  the  merits  of  the  case  can  be  inquired  into  and  adjudi- 
cated." In  his  letter  to  the  clerk  he  says  that  the  executions 
ought  to  be  called  in  as  improvidently  issued.  The  clerk 
treated  this  as  an  order,  and,  under  the  seal  of  the  court,  on 
the  seventh  of  August,  187S,  addressed  "an  order"  to  the 
marshal,  accompanied  with  a  copy  of  the  letter  of  the  judge, 
"notifying"  him  that  the  executions  were  issued  without 
authority,  and  "requesting  him  to  return  the  same  unexe- 
cuted." Upon  the  receipt  of  this  "order"  the  marshal  re- 
turned his  writs  on  the  seventh  of  Aijignst,  with  this  indorse- 
ment  added  to  that, of  his  levy:    "In  obedience  to  an  order 
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isBxxid  by  Hdn.  7ohn  Bazt^,  I  return  this  writ  irithbai  far« 
ther  prooeedinga  hereunder." 

On  the  same  day,  August  7, 1878,  the  plaintiffs  in  this  suit. 
Steers  &  Co.,  filed  their  attachment  bill  in  the  state  chancery 
oonrt,  claiming  a  mechanic's  lien  for  the  unpaid  purchase 
money  due  them,  and  sued  out  an  attachment,  which,  com- 
ing into  the  hands  of  the  sheriff,  was  levied  upon  the  lease- 
hold and  other  property.  Prior  to  the  levying  of  this  attach- 
ment, and  on  the  eighth  of  August,  Warinner,  the  attorney 
for  Steers,  had  gone  to  the  marshal  (according  to  his  testir' 
mony)  to  know  of  him  whether  he  would,  under  the  ciroum- 
stances,  persist  in  a  sale,  intending,  he  says,  to  enjoin  Daw- 
son if  he  did  so  persist.  The  marshal  told  him  he  had  not 
determmed,  but  would  let  him  know.  The  marshal  subse- 
quently said  to  him :  "I  have  removed  my  watchman ;  you 
can  take  the  property  and  do  what  you  please  with  it."  He 
then  notified  the  officer,  and  the  attachment  from  the  state 
court  was  levied.  The  marshal  says,  substantially,  that  he 
did  not  tell  Warinner  that  he  could  do  what  "he  pleased  with 
the  property,"  but  only  that  "he  had  withdrawn  his  watch- 
man." He  farther  says  that  he  did  not  intend  to  abandon 
his  levy,  but  only  to  return  his  writ  in  accordance  with  the 
"order"  of  Judge  BaiLter,  and  proceed  no  further  until  instruc- 
tions from  the  court  could  be  procured.  He  says  when  he 
received  the  clerk's  "order"  he  advised  with  Poston,  the 
attorney  for  the  execution  creditor,  and  asked  what  he  should 
do.  Poston  told  him  the  "order"  was  unauthorized,  and 
warned  him  not  to  abandon  his  levy ;  told  him  the  leasehold 
was  real  estate,  and  it  was  not  necessary  to  keep  the  watchman 
in  charge;  advised  him  to  withdraw  the  watchman,  aa  he 
would  not  guaranty  the  expense  of  keeping  him,  and  return 
the  writ,  with  a  statement  of  his  reasons  for  doing  so,  and 
await  instructions  from  the  court. 

After  the  epidemic  of  1878,  by  decree  in  the  state  court, 
Daniel  was  put  in  possession  as  a  quasi  receiver,  and  author- 
ized to  work  the  press.  On  November  22,  1878,  he  executed 
to  Warinner  a  trust  deed  to  secure  Steers  &  Co.,  and  on  same 
day  a  trust  deed  to  the  defendant  Freeman,  to  secure  his  sis- 
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tors  and  otfaer  ereiSitora.  These,  all  convey  the  leasehold  and 
the  press.  At  the  November  term  of  this  court,  in  the  case 
of  Dawson  v.  Daniel,  the  motion  for  a  new  trial  was  over- 
ruled,  and  the  plaintiff  moved  for  a  venditiani  expona*  to  com- 
pel  the  marshal  to  proceed  with  his  levies.  Daniel,  the 
defendant,  resisted  this  motion,  filed  an  affidavit,  exhibiting 
Judge  Baxter's  letters,  and  the  "order"  of  the  clerk,  and  stat- 
ing  the  facts  relied  on  to  show  an  abandonment  of  the  levies 
by  the  marshal,  and  insisted  that  the  venditioni  exponat  shoald 
not  issue — Fint,  because  the  fieri  facias  had  issued  prema- 
turely, and  was  void;  second,  because  the  levies  had  been 
abandoned  by  the  plaintiff  and  the  marshal.  The  court,  on 
February  8,  1879,  granted  the  motion  of  the  plaintiff,  and 
ordered  a  venditioni  exponat  to  issue. 

On  February  12, 1879,  Steers  &  Go.  removed  their  bill  from 
the  state  court  to  this  court,  and  thereupon  moved  for  an  in- 
junction against  Dawson,  who  was  a  party  to  the  bill,  to 
prevent  a  sale  under  the  vend.  ex.  and  for  a  receiver.  Free- 
man, the  trustee  for  creditors,  then  filed  a  cross-bill,  claiming 
the  property  as  against  Dawson  upon  the  ground  of  abandon- 
ment, and  that  the  execution  was  void  because  issued  pre- 
maturely. Daniel's  three  sisteifi  also  filed  a  cross-bill,  claim- 
ing that  Daniel  had  used  their  money,  left  in  trust  with  him, 
in  purchasing  the  property,  and  they  set  up  a  resulting  trust; 
and  Steers  &  Go.  filed  a  supplemental  bill  claiming  also  under 
their  deed  of  trust  to  Warriner. 

By  agreement  of  all  the  parties  the  marshal  was  made 
provisional  receiver,  and,  pending  the  controversy,  a  private 
sale  was  negotiated  for  $30,000,  which  was  approved  by  the 
court,  and  an  agreed  decree  entered  requiring  $6,000  to  be 
deposited  in. ooiirt  to  satisfy  Dawson's  judgment,  if  he  had  a 
better  title  than  Freeman,  and  the  balance  was  paid  in  dis- 
charge of  Steers  &  Go.'s  claim  and  that  of  the  three  sififters. 
By  this  arrangement  these  latter  claims  are  out  of  the  way, 
and  the  only  question  is  whether  Dawson  or  Freeman,  the 
trustee,  has  the  better  title  to  the  $6,000. 
,    Oantt  it  Patteraon  and  Metcalf  dt  Walker,  tea  plaintiffs. 

Humes  &  Poston.woA.  Lowrey  Humes,  for  defendant  Dawson. 
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Baxhohd,  D.  T.  This  case  is  to  be  decided  apon  the  issnes 
made  by  Freeman's  oross-bill,  and  stands  as  if  he  had  en< 
joined  further  proceedings  upon  the  venditioni  exponas.  If  a 
sale  had  taken  place  under  that  writ,  Dawson,  the  execution 
plaintiff,  would  be  entitled  to  the  money,  no  matter  what 
kind  of  a  title  bad  been  conveyed.  Hutekman't  Appeal,  27 
Fa.  St.  209.  On  the  other  hand,  Freeman  can  claim  noth. 
ing  under  the  Steers  writ  of  attachment,  and  it  is  immaterial 
how  the  case  would  stand  as  between  Steers  and  Dawson,  or 
what  would  have  been  the  result  of  a  controversy  between  the 
marshal  and  the  sheriff  on  the  facts  of  this  case.  Happily, 
that  controversy  is  out  of  the  way. 

The  facts  as  to  the  sheriff's  levy  are  only  important  as 
throwing  light  on  the  question  of  abandonment  by  the  mar. 
shal.  Freeman  claims  that  the  levies  were  abandoned  at  the 
time  the  deed  of  trust  was  made  to  him,  if  not  as  to  the  lease- 
hold, certainly  as  to  the  machinery,  which  he  claims  was  per> 
sonal  property,  whether  the  leasehold  was  or  not,  and  that 
as  to  neither  did  the  marshal  keep  up  that  dominion  and 
control  which  the  law  requires  to  perfect  Dawson's  title.  It 
does  not  lie  in  the  mouth  of  Daniel,  or  any  one  claiming  under 
him  with  notice,  to  predicate  upon  the  conduct  of  the  mar- 
shal any  claim  of  abandonment.  If  it  was  an  illegal  and 
unauthorized  act  of  the  judge,  the  clerk,  or  the  marshal  to 
suspend  proceedings,  it  was  a  fraud  on  Dawson  for  Daniel  to 
procure  the  suspension,  and  be  can  take  no  advantage  of  it. 
If  the  acts  of  the  judge,  the  clerk,  and  the  marshal  were  valid, 
the  "order"  did  no  more  than  suspend  proceedings  where  it 
found  them.  An  injunction  may  have  operated  to  release 
the  levy,  but  not  such  a  proceeding  as  that.  Bithee  v.  HaU, 
3  Ohio,  449.  Freeman's  conveyance  was  made  while  the  pro- 
ceedings were  pending.  The  marshal's  return  disclosed  the 
levy,  and  precisely  how  and  in  what  manner  it  was  suspended; 
and,  moreover,  Daniel  was  in  possession  as  receiver  under 
this  Steers  bill,  to  which  Dawson  was  a  party.  Freeman 
could  not,  therefore,  be  a  purchaser  without  notice,  even  if 
he  can  be  treated  as  a  purchaser  for  value  at  all,  where  the 
trust  is  to  secure  antecedent  debts.    However  the  conduct  of 
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the  marshal  might  be  construed  in  tlie  case  of  a  subseqaent 
execation  creditor,  Daniel  cannot  claim  it  to  be  an  aban- 
donment, and  Freeman  occapies  no  better  attitude  in  filing 
the  bill. 

I  adhere,  however,  to  the  opinion  expressed  in  the  ease  of 
Dawaon  v.  Daniel,  8  Gent.  Law  J.  185,  that,  in  a  strictly  legal 
contest  over  this  title,  the  facts  show  no  such  abandonment 
as  will  defeat  tha  title  of  Dawson,  and  that  without  reference 
to  any  equitable  consideration  above  mentioned.  The  ques- 
tion of  abandonment  is  to  be  tested,  not  so  much  by  what  the 
marshal  did,  as  by  what  he  was  required  to  do.  If,  for  exam- 
ple, the  placing  a  watchman  in  charge  was  unnecessary,  his 
withdrawal  cannot  be  an  abandonment.  The  marshal  was 
evidently  trying  to  hold  on  to  his  levies,  and  all  he  did  must 
be  interpreted  in  the  light  of  that  intention.  Tet,  if  the  legal 
effect  of  his  conduct  was  an  abandonment,  his  intention  to 
hold  on  caimot  save  the  levies, 

Let  us  first  consider  the  question  without  referetace  to  the 
disputed  point  whethw  a  leasehold  is  real  estate,  and  withoot 
regard  to  the  "fixtures."  Precisely  how  a  sheriff  "seizes"  or 
"takes  in  execution"  a  term  for  years,  it  is  difficult  to  say 
from  anything  that  has  come  under  my  observation.  In  Penn- 
sylvania, although  a  leasehold  was  personal  property,  and 
was  sold  as  such,  ho  deed  or  condemnation  being  required,  as 
in  the  sale  of  lands,  it  was  levied  on  and  sold  in  the  same 
manner  as  real  estate,  the  sale  and  return  of  the  sheriff  oper- 
ating to  pass  title.  WilliaTM  t.  Dowling,  18  Pa.  St.  60; 
Sowers  v.  VU,  14  Pa.  St.  99;  DalzeU  r.  Lynch,  4  W.  &  8. 
255. 

I  take  it  the  same  method  is  proper  in  Tennessee.  Thomas 
V.  Blakemore,  5  Yerg.  113.  I  understand  that  to  have  been 
only  a  paper  levy,  and  it  was  held  that  neither  a  deed  nor  reg- 
istration was  necessary.  It  is  said  in  Freeman  on  Executions 
that,  as  to  personal  property,  there  must  be  something  more 
than  a  mere  pen-and-ink  levy.  Section  260.  But  this  can- 
not apply  to  leaseholds,  for  they  are  incapable  of  anything 
else,  and  it  iseverwbere  held  that  where  the  property  is  inca- 
pable of  maunal  delivery,,  or  is  ponderous  and  immovable. 
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t^ese  tae{B  mnst  be  beld  to  modify  thai  elommlon  and  con- 
trol which  the  officer  mast  keep  np.     Id.  §  262a,  268,  280. 

In  England  an  assignment  of  the  term  was  necessary  to 
complete  the  sale,  because  of  the  statute  of  frauds,  and  with- 
ont  it  the  sale  -was  void.  Everywhere  it  was  held  that  the 
purchaser  mast  bring  his  ejectment  to  obtain  possession.  It 
was  so  under  the  statute  of  elegit,  which  commanded  the 
sheriff  to  delirer  all  the  goods  and  chattels  and  one-half  the 
lands  to  the  plaintiff.  And  it  was  so  under  the  l^ari  facias. 
Under  the  elegit,  the  plaintiff  could  treat  the  leasehold  either 
as  chattels,  and  take  the  whole  at  a  price,  or  as  lands,  and 
take  one-half  by  extent.  The  sheriff  could  enter,  if  he  found 
the  gates  and  door  open,  to  hold  his  inquisition,  but  for  no 
other  purpose.  If  he  delivered  the  term  as  chattels,  or  ex- 
tended one-half  as  lands,  all  the  tenant,  by  elegit,  could  do  was 
to  bring  ejectment.  Bo,  under  the  fieri  facias,  all  the  sheriff 
did  was  to  sell  and  assign  the  term,  and  the  purchaser  was 
put  to  his  ejectment  to  obtain  possession.  There- was  one 
exception  only  to  this,  and  that  was,  if  the  execution  debtor 
consented  to  surrender  possession  the  sheriff  might  put  his 
purchaser  and  assignee  in  possession  under  iheji.fa.;  but  he 
could  not  do  this  by  fgrce.  If  he  happened  to  find  the  tenant 
absent  he  could  not  seize  the  possession  against  his  will,  for 
that  would  be  taking  forcible  possession,  which  was  not 
allowed.  Perhaps  the  purchaser,  if  he  could  get  possession, 
might,  relying  on  his  title,  retain  it  under  such  circumstances, 
but  this  principle  would  not.  authorize  the  sheriff  to  eject  the 
debtor.  Watson,  Sheriff,  178, 188, 206, 212,  (6  Law  Library, 
128,  seq.;)  Sewell,  Sheriff,  326,  (36  Law  Library,  175;) 
3  Saund.  68,  70,  3  Bac.  Ab.  tit.  "Execution,"  e.  4,  p.  699, 
(Bouvier's  Ed.  A.  D.  I860;)  Id.  e.  2  p.  688;  5  Id.  tit. 
"Leases,"  p.  438;  Taylor's  Landlord  and  Tenant,  §  435; 
Tfu  King  v.  Dean,  2  Show.  88;"  Taylor  v.  Cole,  3  T.  R.  392; 
James  v.  Brawn,  5  B.  &  Aid.  343,  (7  E.  C.  L.  83;)  Hughee  v. 
Jones,  9  Mees.  &  Wels.  372;  Play/air  v.  Musgrove,  14  Mees. 
k  Wels.  239;  Rogers  v.  Pitcher,  6  Taunt.  207;  and  see  Por- 
ter V.  Cocke,  Peck  R.  34,  (Tenn.) 

I  am  of  opinion,  therefore,  that,  in  making  a  levy  on  a 
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leasehold,  even  Trhere  it  is  taken  as  A  chattel  interett  in  rtd 
estate,  the  sheriff  oauDot  oust  the  tenant  in  possession  or  the 
execution  debtor  without  his  consent,  and  that  he  cannot,  in 
the  nature  of  the  thing,  be  required  to  exercise  any  dominion 
or  control  over  it,  founded  on  any  idea  of  a  right  to  the  pos- 
session. He  should,  no  doubt,  proclaim  his  levy  to  those  in 
charge,  and  notify  the  tenants  of  it;  but,  strictly  speaking,  I 
do  not  find  that  even  that  is  necessary  to  maintain  his  levy. 
That  which  the  marshal  did  in  this  case  was  abundantly  suf- 
ficient. He  had  no  right  to  put  a  watchman  on  the  premises, 
nor  to  remain  on  them  himself  without  the  consent  of  Daniel ; 
and,  his  presence  not  being  necessary  to  symbolize  his  title 
under  the  levy,  his  withdrawal  was  no  abandonment,  neither 
was  he  required  to  watch  and  warn  off  trespassers,  whether 
they  came  as  officers  with  writs  or  otherwise. 

In  Very  v.  Watkins,  23  How.  469, 474,  it  was  said,  even  of 
a  box  of  jewelry,  that  if  the  officer  had  a  view  of  it,  and  it  is 
in  his  power,  he  need  not  take  actual  possession,  but  may 
declare  his  levy  without  actual  seizure.  If  any  one  disputes 
his  title  he  may  retake  the  property  wherever  he  finds  it. 
PatrUh  V.  Danford,  1  Bond,  345.  On  the  theory,  then,  that 
the  marshal  was  required  to  levy  on  the  leasehold  as  goods 
or  chattels,  his  levy  was  complete  and  his  title  good,  and  ho 
could  at  any  time  have  made  an  actual  seizure,  if  it  became 
necessary.  It  was  in  his  constructive  possession,  and  that 
was  enough.  The  sheriff,  on  that  theory,  was  a  trespasser. 
Owing  to  comity  between  the  courts  the  marshal  would,  per- 
haps, not  be  able  to  turn  him  out  without  an  application  to 
the  state  court  itself,  but  the  sheriff's  wrongful  possession  did 
not  displace  the  marshal's  levy.  His  levy  was  notorious  and 
sufficient^  and  the  nature  of  the  property  was  such  that  ha 
could  not  and  need  not  take  any  kind  of  actual  possession. 
Neither  the  withdrawal  of  tne  watchman  nor  the  entry  of 
the  sheriff  can,  therefore,  be  treated  as  an  abandonment  by  the 
marshal  of  his  title.  The  fallacy  of  the  plaintiff's  position  is 
in  supposing  that  to  make  or  hold  a  valid  levy  the  marshal 
should  place  a  watchman  in  charge,  or  do  some  such  signifi'* 
cant  act  to  manifest  and  keep  up  a  manifestation  of  hia 
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title;  or  that,  having  assnmed  to  do  this  in  the  beginning  of 
his  levy,  a  sabBoqaeut  neglect  to  do  it  is  an  abandonment. 
So  far  as  his  acts  were  excessive,  be  might  cease  saoh  excess 
without  inooiring  any  imputation  of  abandonment.  He 
could  not  legally  have  forbidden  the  entry  of  the  sheriff, 
because,  as  we  have  shown,  he  had  no  right  to  the  possession 
of  the  leasehold  lot,  and  an  action  of  ejectment  was  necessary 
to  recover  that  possession.  The  coerced  return  of  the  writ 
was  no  abandonment,  and  all  along  the  marshal  had  all  the 
dominion  and  control  that  he  lawfully  could  have  acquired  by 
his  levy  in  the  first  instance. 

Does  the  case  stand  any  differently  as  to  the  machinery? 
If  it  be  conceded  that  the  machinery  is  to  be  treated  as  per- 
sonal property,  regardless  of  its  annexation  to  the  land,  yet, 
owing  to  the  fact  that  it  was  fixed  to  the  soil,  was  ponderous, 
and  incapable  of  manual  delivery  without  a  severance  from 
the  soil,  the  marshal  did  all  he  could  do  to  make  an  effectual 
levy,  and  to  keep  it  up,  as  I  have  already  shown  by  the 
authorities  last  cited.  See,  also,  Gladstone  v.  Padwick,  L.  B. 
6  Exch.  203.  It  is  undoubtedly  true  that  the  officer  may 
remain  on  the  premises  where  the  goods  he  takes  are  situated 
long  enough  to  remove  them,  but  I  think  he  was  not  required 
to  tear  down  this  machinery  and  remove  it.  Except  for  that 
purpose  he  had  no  right  on  the  lot  at  all  after  he  bad  de- 
clared his  levy.  He  might  well  let  it  stand  as  he  found  it; 
until  the  sale,  at  least. 

But  I  cannot  assent  to  the  theory  that,  with  such  ma- 
chinery as  this,  an  officer  witb  an  execution  can  sever  it  and 
sell  it  separate  and  apart  from  the  leasehold.  It  might  not 
pass  under  a  levy  on  the  leasehold  alone,  and  as  a  part  of  it; 
but  that  is  not  the  question.  He  levied  on  it  by  name  as 
machinery,  and  likewise  on  the  leasehold,  and  the  real  question 
is  whether  he  should  have  severed  and  sold ;  or,  rather,  that 
being  his  duty,  whether  his  failure  to  do  it  was  an  abandon- 
ment. I  am  satisfied  his  duty  was  to  levy,  as  he  did,  on 
both,  and  sell  both  together,  in  precisely  the  condition  the 
lessee  had  placed  it;  otherwise,  this  valuable  machinery, 
costing  many  thonsands  of  dollars,  would  be  unnecessarily 
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impaired  in  value  by  severance,  and  bo  would  the  leasehold. 
The  value  of  each  is  enhanced  by  keeping  them  together. 

It  is  sometimes  loosely  said  in  the  books  that  whatever  the 
tenant  can  remove  must  be  levied  on  and  sold  as  personal  prop- 
erty. This  may  be  so  as  to  mere  utensils  of  trade,  or  trade 
"fixtures,"  which  are  portable,  and  not  seriously  injured  or  ren- 
dered useless  by  severance.  But  not  so  as  to  structures  like 
this.  No  doubt  the  press  is  valuable  when  severed,  and  can 
be  placed  on  other  land,  but  the  mere  cost  of  taking  down 
and  putting  up  is  so  great,  that  its  value  standing  and  ready 
for  work  is  far  greater,  and  it  cannot  be  that  a  debtor  can  be 
compelled  to  submit  to  a  mode  of  levy  and  sale  which  so 
deteriorates  his  property.  If  so,  it  could  be  severed  and  sold 
on  an  execution  for  any  small  amount.  TTake  the  case  of 
buildings  buOt  on  leasehold  land  with  a  covenant  for  re- 
moval. Can  it  be  said  that  they  must  be  severed  and  sold 
by  the  sheriff,  rather  than  sold  all  together?  It  does  not  fol- 
low because  the  leasehold,  or  the  structures  upon  it,  are  per- 
sonal property,  and  are  sold  as  such,  that  they  are  to  be 
treated  as  loose  or  portable  chattels,  or  that  the  structures 
are  to  be  severed  to  make  them  so.  Both  being  chattels,  it 
may,  in  a  proper  case,  be  sold  as  a  whole;  and,  if  the  lease- 
hold be  real  estate,  in  the  hands  of  the  lessee,  the  fixtures  on 
it  must  be  real  estate,  as  between  him  and  his  creditors,  just 
as  they  would  be  if  his  estate  was  freehold.  Perhaps  the 
true  theory  is  that  the  fixtures,  when  of  a  character  to  be  real 
estate,  if  the  owner  has  a  freehold  in  the  land,  are  also  real 
estate  if  he  has  only  a  leasehold  with  a  right  of  removal,  and 
that  it  is  the  right  of  entry,  severance,  and  removal  which  is 
levied  on  and  sold.  But  the  purchaser,  if  the  leasehold  can 
also  be  sold,  buying  that,  has  the  same  right  to  let  them 
remain  as  they  were,  until  it  suits  his  pleasure  or  interest  to 
remove  them,  as  the  lessee  or  execution  debtor  had.  And,  in 
this  view,  it  is  immaterial  whether  they  be  real  estate  or 
chattels,  and  I  think  the  sheriff,  in  a  case  like  this,  whether 
he  sells  as  real  property  or  chattels,  should  sell  all  together. 

It  is  not  necessary  to  extend  this  opinion  by  i«\'iewing  the 
cases  here  cited  which  have  led  me  to  this  conclusion.    Cases 
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on  the  sabjeot  of  fixtures  are  so  nameroas,  differential,  and 
conflicting  that  it  is  qoite  impossible  to  find  aathoritative 
precedents  for  say  case.  It  has  been  frequently  said  that 
each  must  be  governed  by  its  own  cireumstances.     The  ruling 

1  make  here  is  only  that,  in  a  case  like  this,  the  machinery 
must  be  treated  as  a  part  of  the  leasehold,  whether  it  be  real 
estate  or  personal  property;  and  that  no  other  duty  was 
required  of  the  marshal  in  making  and  keeping  up  his  levy 
on  the  machinery  thau  was  required  in  making  and  keeping 
up  his  levy  on  the  leasehold;  and,  therefore,  the  levy  on  the 
leasehold  not  having  been  abandoned,  the  levy  on  the  machin- 
eiy  was  not  abandoned  by  the  acts  relied  on  to  show  such 
abandonment.  ;Bwell,  Fix.  358,  867 ;  Tyler,  Fix.  159,  164, 
192,240,416,626;  Freeman,  Ex.  §  114;  Watson,  Shff.  179; 
Van  NesB  v.  Packard,  2  Pet.  137;  Kutter  v.  Smith,  2  Wall. 
491;  Que  v.  Tide-water  Co.  24  How.  257;  Elwee  v.  Mawe, 

2  Smith,  Leading  Cases,  (7th  Ed.)  177,  212,  220,  222;  Pern- 
bertonv.  King,  2  Dev.  Law,  876;  ConkUng  v.  Foster,  57  111. 
104;  PxUow  V.  Love,  5  Hayw.  109;  De  Graffenreid  v.  Scruggs, 
4  Humph.  451;  Childress  y.  Wright,  2  Cold.  360;  MeDavidy. 
Wood,  5  Heisk.  95;  Cannon  v.  Hare,  1  Tenn.  Ch.  2^2,  26; 
Boydell  v.  McMiehael,  1  Cromp.  Mees.  &  Bos.  177,  note  a,  p. 
180;  Hallen  r.  Runder,  Id.  266,  275;  StewaH  v.  Lombe,  1 
Brod.  &  Bing.  506;  S.  C.  5  E.  0.  L.  768;  Barnard  v.  Leigh, 
1  Stark.  27;  8.  C.  2  E.  C.  L.  217;  Doty  v.  Gorham,  6  Pick. 
487;  Potter  v.  CromweU,  40  N.  T.  287;  Murdoch  v.  Giford, 
18  N.  Y.  28. 

Moreover,  I  am  of  opinion  that,  in  Tennessee,  leasehold 
interests  are  now  real  estate  so  far  as  concerns  judgments 
and  executions,  and  that  this  judgment  was  a  lien  upon  this 
property.  The  cases  already  decided  in  Tennessee  settle  this 
principle,  though  pone  of  them  are  cases  of  execution  levies. 
Section  51  of  the  Code  says  that  the  words  "real  estate,** 
"real  property,"  and  "land"  inolnde  lands,  teneidents,  and 
hereditaments,  and  all  rights  thereto  and  interests  therein, 
equitable  as  well  as  legal.  T.  and  8.  Code,  §  61.  We  have 
-seen  that  under  the  statute  of  elegit  leaseholds  were  held  to 
be  included  in  the  words  "medietatem  terrct  stug."    Porter  ▼. 
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Coclie,  Peck,  R.  84;  1  Sug.  Vend.  660;  2  Tidd,  Pr.  1036, 1004; 
6  Bac.  Ab.  title,  "Cases,"  433;  Watson,  Sheriflf,  207.  In 
Evans  v.  Roberta,  6  Barn  &  Cresg,  828,  (S.  C.  11,  E.  0.  L. 
701,)  it  is  said  that  in  the  English  statate.of  frauds  the 
words  "lands,  tenements,  and  hereditaments"  were  used  to 
denote  a  fee-simple,  and  the  words  "any  interest  in  or  con- 
cerning them,"  to  denote  a  chattel  interest,  or  any  interest 
less  than  fee-simple. ,  These  are  almost  the  words  of  section 
51  of  the  Tennessee  Code. 

It  will  be  found,  in  examining  the.  subject,  that  ever  since 
lands  in  the  colonies  were  subjected  to  execution  there  has 
been,  particularly  in  the  colonial  and  earlier  state  legislation, 
a  disposition  to  assimilate  leaseholds,  at  least  for  long  terms, 
to  real  estate.  The  courts  sometimes  construed  the  words 
"real  estate"  and  "lands"  to  include  them,  but  generally  it 
was  held  those  words  did  not.  Many  of  the  states  have,  by 
statute,  made  them  real  estate,  and  there  is  nothing  noTel  in  so 
treating  them.  This  section  of  the  Code,  in  my  opinion,  was 
intended  especially  to  make  leaseholds  subject  to  the  incidents 
of  real  estate  where  the  statute  does  not  otherwise  particularly 
direct.  The  case  of  The  People  v.  WeaUrveU,  -17  Wend.  674; 
S.  C.  20  Wend.  410;  and  Putnam  v.  Westcott,  19  J.  R.  73;  and 
the  cases  cited  in  Freeman  on  Executions,  §  119,  and  other 
text  writers, — show  the  growth  of  legislation  and  judicial 
decision  in  this  direction  of  making  leaseholds  real  estate. 

In  Barr^  v.  Graves,  11  Central  Law  Journal,  471,  the 
supreme  court  of  Tennessee  held  that  m  leasehold,  with 
its  machinery  and  fixtures  for  cleaning  cotton,  could  be 
seized  under  attachment  without  going  on  the  premises  or 
taking  possession  of  the  property.  It  is  true,  the  attach- 
ment was  to  enforce  a  statutory  mechanic's  lien,  but  the 
procedure  would  be  the  same,  as  I  have  endeavored  to  show, 
at  common  law,  and  without  any  lien.  Indeed,  onr  method 
of  selling  real  estate  under  execution  finds  its  archetype  in 
the  common-law  mode  of  selling  a  leasehold  under  the  fieri 
facias,  elegit,  and  levari  facias.  The  case  cites  with  approval 
Kelly  V.  SchuUze,  12  Heisk.  218 ;  Choate  v.  Tighe,  10  Heisk. 
.621 ;  and  Pemberton  y.  King,  si^ra.    Mr.  Justice  Cooper  was 
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one  of  the  aat^ors  of  the  Code,  and  in  delivering  this  opinion 
olearly  points  to  the  inevitable  result  that,  as  to  judgments 
and  executions,  leaseholds  are  now  real  estate.  But  see  Buhl 
V.  Kenyon,  11  Mioh.  249,  where  a  contrary  doctrine  is  asserted, 
'  under  a  similar  statute,  bj  «  court  entitled  to  the  utmost 
respect. 

In  the  view  I  have  taken  of  this  case  it  is  unnecessary  to 
«xamine  the  question  so  much  argued,  whether  the  adjudica- 
tion of  these  questions  in  Dawson  t.  Daniel,  supra,  on  the 
application  for  a  vend,  ex.,  is  res  adjudicata  of  the  questions 
now  noade  by  this  bill.  I  think  it  was  not  such  an  adjudica- 
tion as  precludes  either  Daniel  or  those  claiming  under  him 
from  resisting  the  title  of  the  execution  creditor  in  any  appro- 
priate way.  The  only  question  there^was  whether  a  vend.  ex. 
should  issue,  and  that  proceeding  could  not  be  converted  into 
a  trial  upon  affidavits  of  the  right  of  property.  It  was  a  bare 
motion,  from  which  not  even  a  writ  of  error  could  be  sued. 
Boyle  V.  Zacharie,  6  Pet.  656. 

Let  decree  be  entered  declaring  that  Dawson  is  entitled  to 
fhe  money,  and,  after  paying  the  costs  of  the  suits  at  law,  in- 
eluding  the  marshal's  commissions  for  sale,  the  balance  may 
be  paid  to  him.  The  costs  of  the  original  and  supplemental 
bills  having  been  already  paid  out  of  the  funds,  the  costs  inci- 
dent to  the  cross-bills,  and  all  costs  since  the  agreed  decree, 
will  be  paid  by  Freeman  out  of  the  funds  in  bis  hands  as 
trustee.  But  all  the  parties  may  have  a  decree  for  their  costs 
against  Daniel. 

Decree  aooordiogly. 
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MoCbaosem  V.  CoTiNOTON  CiTY  Njlt.  Bahk  ov  Govimo- 

TON,    Kt.* 
(Cireuit  Court,  8.  D.  Ohi>.    Decem1>er  3, 1880.) 

1.  Attachmknt— Obio  Rbv.  St.  {  5521— "Debt  ob  Deicaitd  AiuBiKa 

DFON  OoNTRAOT."— Section  5521  of  the  Ohio  Revised  Statutes,  pre- 
scribing the  eases  in  vliich  an  attachment  may  issue,  provides  that 
"an  attachment  shall  not  be  granted  on  the  ground  that  the  de- 
fendant is  a  foreign  corporation,  or  a  non-resident  of  this  state,  for 
any  claim  other  than  a  debt  or  demand  arising  upon  contract,  Judg- 
ment, or  decree,  or  for  causing  death  by  a  negligent  or  wrongful 
act."  Sdd,  that  an  action  against  a  foreign  corporation  to  recover 
damages  for  Instituting  suit  in  violation  of  a  contract  for  the  exten- 
sion of  the  time  of  payment  upon  a  note,  and  wantonly  and  mali- 
ciously attaching  plaintiff's  property  therein,  whereby  plaintiff's 
credit  was  greatly  injured,  was  not  an  action  for  "  a  debt  or  demand 
arising  upon  contract,"  within  the  meaning  of  said  statute,  and  that 
an  attachment  could  not  issue  therein. 

2.  Sake — Nationai.  BAS'Kraa  AseooiATioirs — U.  8.  Rev.  St.  f  5242. — 

Whether  section  5242,  U.  B.  Rev.  St.,  providing  that  no  attai'liuicnt 
shall  be  issued  against  a  national  banking  association  by  a  state  court 
before  final  judgment  is  general,  and  applies  to  all  natio/ial  banking 

as.sociations,  quatra. 

Central  NaL  Bank  v.  Biehltmd  ITat.  Bank  ef  Man^fiM,  52  How. 
Pr.  (N.  Y.)  136. 

3.  PLEADmo — Wrongfuii  Pbosbcdtioh  of  Civn,  Action— Maucb.— In 

an  action  to  recover  damages  for  the  wrongful  bringing  of  a  civil 
action,  the  petition  must  allege  that  such  action  was  brought  mali- 
ciously. 

Stewart  v.  Sonnebom,  98  U.  S.  187. 

4.  Same— MAi.ioiotrs  Prosecution  of  Crvn,  AonoN  —  TBw»in»ATKW  of 

Action. — The  petition  in  such  action  must  also  allege  that  the  action, 
the  bringing  of  which  is  complained  of,  has  been  terminated. 
SUwart  V.  Sonnebom,  98  U.  8.  187. 

6.  Sake— Same— Saute— Attacrmknt.— And  this  rule  is  not  changed  by 
the  fact  that  the  petition  alleges,  as  the  cause  of  action,  the  maliciooa 
issuing  of  an  attaehment,  if  the  action  in  which  it  is  issued  and  tha 
attachment  proceedings  rest  upon  the  same  grounds,  and  must  be  de- 
termined together. 

tReported  by  Messrs.  Florien  Giauque  and  J.  C.  Harper,  of  the  Clncia- 
nati  bar. 
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8.  JcRiBDicnoN— AcnoKB  A6AINBT  KTatioitax.  BAiTKa. — ^Whether  an  ac> 
tion  against  a  national  banlcing  association  can  be  brought  only  in 
the  federal  court  within  the  diatrict,  or  in  a  state  court  within  tho 
county  or  city  in  which  it  is  located,  fucm. 
Cadltr.  Traeg,  11  BlatcM.  101. 
CroOeer  y.  Marin«  Nat.  Bank,  101  Mass.  24a 
7.  pRACTzoB — Amsndmbst. — Under  what  circumstances  leave  to  amend 
will  be  refused. 

On  motion  to  discharge  attachment  and  demnner  to  peti- 
tion. 

E.  P.  Bradstreet,  for  plaintiff. 

W.  H.  Mackcy,  for  defendant. 

Swing,  D.  J.  The  action  in  this  case  Mras  originaUy 
hronght  by  the  plaintiff  in  the  court  of  common  pleas  of 
Hamilton  county,  Ohio,  and  was,  upon  petition  of  the  defend- 
ant, removed  into  this  court. 

The  petition  in  substance  alleges  that  the  plaintiff  was  lia- 
ble to  the  defendant  as  accommodation  indorser  for  A.  M. 
Leathers;  that  Leathers  went  into  bankruptcy,  and  by  an 
agreement  with  the  defendant,  upon  certain  consideration,  one 
year's  further  time  from  June  6,  1878,  was  given  plaintiff  to 
pay  the  same ;  that  in  violation  of  the  agreement  the  defend- 
ant, on  the  eighth  day  of  February,  1879,  brought  suit  in'the 
Benton  chancery  court  of  Kentucky  against  the  plaintiff,  on 
said  acceptance,  to  recover  from  him  the  unpaid  balance 
thereof,  viz.,  $1,939.44,  and  wantonly  and  maliciously  and 
wrongfully  caused  an  attachment  to  be  issued  in  said  action 
against  the  plaintiff,  and  caused  the  same  to  be  levied  upon 
the  property  of  the  plaintiff  lying  and  being  in  the  city  of 
Covington,  in  the  state  of  Kentucky,  and  garnished  sundry 
people  who  were  indebted  to  the  plaintiff,  including  the  ten- 
ants of  the  plaintiff's  real  property  in  said  city. 

Plaintiff  says  that  said  violation  of  said  contract,  and  said 
attachment  proceedings,  have  greatly  injured  his  credit  and 
standing  as  a  merchant  in  this  community  and  elsewhere,  and 
will  still  more  interfere  with  his  business  herein  before  de- 
scribed, and  caused  him  to  be  damaged  in  the  sum  of  $100,- 
000.    He  therefore  prays  judgment  for  |100,000. 
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Under  the  statutes  of  Ohio  the  plaintiff  filed  his  affidavit, 
setting  forth  that  he  was  about  to  sue  the  defendant  to  recover 
the  sum  of  $100,000  due  him'  on  the  contract;  that  the 
defendant  was  a  foreign  corporation,  and  a  non-resident  of 
the  state  of  Ohio,  and  that  the  Third  National  Bank  of  Cincin- 
nati had  money  and  property  belonging  to  defendant.  Upon 
the  filing  of  this  affidavit  an  order  of  attachment  was  issued 
and  served  upon  the  Third  National  Bank  of  Cincinnati,  who 
answered  that  they  were  indebted  to  the  defendant  in  the  sum 
of  $726.22.  The  attachment  was  also  served  upon  the  Na- 
tional Bank  of  Commerce  of  Cincinnati,  Ohio,  who  answered 
that  they  were  indebted  to  the  defendant  in  the  sum  of  $1,323. 
A  Botnmons  was  also  issued,  and  returned  that  the  defendant 
was  not  found. 

After  the  removal  of  the  case  into  this  court  the  defendant 
fildd  his  motion  to  discharge  the  attachment  for  the  following 
reasons :  (1 .)  That  the  defendant  is  a  foreign  corporation,  and 
a  non-resident  of  the  state  of  Ohio,  and  a  resident  and  citizen  of 
the  state  of  Kentucky,  and  the  claim  does  not  arise  upon  con- 
tract, judgment,  or  decree,  nor  is  it  for  causing  death  by  a 
wrongful  or  negligent  act.  (3.)  Because  the  attachment  was 
issued  contrary  to  the  law  in  such  case  made  and  provided. 
The  statutes  of  Ohio  provide,  (section  6521 :)  "In  a  civil 
action  for  the  recovery  of  money  the  plaintiff  may,  at  or  after 
the  commencement  thereof,  have  an  attachment  against  the 
property  of  the  defendant  upon  the  grounds  hereinafter  stated : 
Fint,  when  the  defendant,  or  one  of  the  several  defendants,  is  & 
foreign  corporation,  or  a  non-resident  of  this  state."  And  the 
latter  clause  of  the  section  provides:  "But  an  attachment 
shall  not  be  granted  on  the  ground  that  the  defendant  is  a 
foreign  corporation  or  a  non-resident  of  this  state  for  any 
claim  other  than  a  debt  or  demand  arising  upon  contract, 
judgment,  or  decree,  or  for  causing  death  by  a  negligent  or 
wrongful  act."  The  defendant  in  this  case  is  a  foreign. cor- 
poration, and  a  non-resident  of  the  state,  and  the  sufficiency 
of  the  first  reason  assigned  for  the  discharge  of  the  attach- 
ment rests  upon  the  character  of  the  claim  upon  which  thia 


Digitized  by 


Google 


X'OBAOEBH  v..  OOTIHGTOH   001  NAX.  BAKE.  005 

aoiion  is  institated.  The  petition  alleges  that  there  was  a 
contract  of  forbearanoe  to  bring  suit  for  one  year  on  a 
claim  against  plaintiff,  and  that,  in  violation  of  the  contract, 
defendant  brought  suit,  and  wantonly  and  maliciously  and 
wrongfully  caused  an  attachment  to  be  issued  in  the  actipn, 
which  was  levied  upon  the  property;  that  said  violation  of 
.said  contract  and  said  attachment  proceedings  have  very 
greatly  injured  his  credit  and  standing,  whereby  he  has  been 
damaged. 

The  afGldavit  for  an  attachment  says  plaintiff's  claim  is 
upon  a  contract,  and  the  learned  counsel  in  his  brief  says 
that  the  action  arises  upon  a  contract,  viz.,  for  the  violation 
of  a  contract;  but  I  ccmfess  that  I  have  had  great  difficulty  in 
determining  frojn  the  petition  the  precise  character  of  this 
action — whether  it  is  an  action  for  the  violation  of  the  con* 
tract  of  extension  by  the  bringing  df  that  suit,  or  whether  it 
is  an  action  for  wantonly,  maliciously,  and  wrongfully  issu- 
ing an  attachment  in  the  suit  thus  brought ;  whether  the  alle- 
gation in  regard  to  the  attachment  is  to  be  treated  as  simply 
an  incident  connected  with  the  bringing  of  the  suit,  or  whether 
the  wrongful  issuing  of  the  attachment  is  the  real  cause  of 
action.  If  the  former,  then  the  question  arises  whether  the 
case  made  by  the  petition  in. that  respect  would  be  for  a 
claim  upon  a  contract  such  as  is  contemplated  by  the  clause 
of  the  statute  referred  to,  which  authorizes  an  attachment  to 
issue.  If  it  be  an  action  for  wrongfully  issuing  an  attach- 
ment, it  is  very  clear  that  no  attachment  could  issue,  for  it 
would  not  be  a  claim  for  a  debt  or  demand  arising  upon  con- 
tract. 

I  have  been  somewhat  at  a  loss  to  determine  whether  the 
action  is  the  one  or  the  other;  but  upon  a  full  examination 
of  the  petition  I  have  determined  that  it  is  not  an  action  for 
a  debt  or  demand  arising  upon  contract,  such  as  is  contem- 
plated by  the  statute  of  Ohio,  and  that,  therefore,  no  attach- 
ment could  have  legally  issued  against  the  defendant,  who  is 
»  foreign  corporation.  It  is,  however,  provided  by  section 
5243  of  the  Statutes  of  the  United  States  that  no  attachment 
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shal]  be  issued  against  a  national  banking  assooiation  by  a 
state  court  before  final  judgment.  But  it  is  contended  hj 
the  learned  counsel  for  plaintiff  that  this  provision  is  intended 
to  apply  to  such  associations  as  were  in  insolTency,  and  being 
wound  up.  In  Central  Nat.  Bank  T.  Richland  Nat.  Bank  of 
Mansfield,  52  How.  (N.  Y.)  136,  it  was  held  that  the  provision 
was  general,  and  applied  to  all  national  banking  associations. 
But  whether  this  be  the  correct  construction  it  is  not  neces. 
sary  now  to  determine,  for,  under  the  statutes  of  Ohio,  and 
for  the  reasons  already  assigned,  the  attachment  was  issued 
without  authority  of  law,  and  must,  therefore,  be  discharged. 

To  the  petition  the  defendant  has  filed  a  general  demurrer, 
stating  as  a  cause  therefor  that  the  petition  does  not  contain 
facts  sufficient  to  constitute  a  cause  of  action.  The  determi- 
nation of  this  demurrer  must  depend  upon  the  cause  of  action 
as  made  by  the  allegations  of  the  petition.  If  the  petition  be 
regarded  as  setting  forth  as  the  cause  of  action  the  violation 
of  the  agreement  between  plaintiff  and  defendant  for  an  exten- 
sion of  time  to  plaintiff  upon  his  liability  as  an  indorser  by 
the  bringing  of  an  action  before  the  lapse  of  the  time  for  which 
plaintiff  claims  that  his  liability  was  extended,  then  the  plain- 
tiff has  no  cause  of  action  unless  he  should  allege  that  such 
suit  was  brought  maliciouslyi  In  the  absence  of  malice  no 
damages  can  be  recovered  by  a  defendant  who  has  defeated  a 
plaintiff  in  a  civil  suit,  as,  in  the  eye  of  the  law,  the  costs 
recovered  by  the  defendant  in  the  civil  suit  will  compensate 
him.  Stewart  v.  Sonnebom,  98  U.  8.  187.  On  the  other 
hand,  if  this  action  be  considered,  as  the  court  has  already 
treated  it  in  disposing  of  the  motion,  as  an  action  for  wrong- 
fully and  maliciously  suing  out  an  attachment,  then  the  plain- 
tiff here  cannot  maintain  his  action,  as  he  fails  to  allege  that 
the  proceedings  began  against  him  wrongfully,  and  mali- 
ciously have  come  to  end. 

It  is  true  that  if  the  attachment  can  be  discharged  without 
regard  to  the  cause  of  action,  then,  upon  the  discharge  of  the 
attachment,  the  plaintiff  might  maintain  an  action  for  wrong^- 
f  nlly  and  maliciously  suing  oat  an  attachment.    Thus,  ia  the 
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cases  reported  in  9  Ohio  Eep.  103,  104,  (TomUruon  V.  Wdr^ 
ner,)  and  8  Ohio  State  Bep.  648,  (Fortman  v.  Rottter  and 
Webb  V.  Moler,)  the  attachments  were  pcedioated  upon  facts 
independent  of  and  not  connected  with  the  cause  of  action 
stated  in  the  petition,  and  the  truth  or  falsity  of  which  could 
be  determined  irrespective  of  the  cause  of  action,  so  that  in 
both  cases  the  attachments  could  have  been  discharged,  and 
still  the  plaintiffs  might  have  been  entitled  to  judgments  upon 
the  claims  asserted  by  them.  In  this  case,  however,  it  is  not 
denied  that  the  plaintiff  was  a  non-resident  of  Eentncky,  and 
if  the  bank  had  a  cause  of  action  against  McGracken,  then 
McCracken,  being  a  non-reaident  of  Kentucky,  the  bank  had 
the  right,  under  the  laws  of  Eentncky,  upon  the  commence- 
ment of  its  action  in  Eentncky  against  McGracken,  to  attach 
his  property  in  that  state. 

Whetlier,  therefore,  such  attachment  of  McCraoken's  prop- 
erty in  Kentucky  was  wrongful  or  not  cannot  be  determined 
until  it  be  determined  whether  the  bank  had  a  cause  of  action 
against  McGracken. 

The  plaintiff  having  failed  to  allege  that  the  action  in  Ken- 
tucky has  come  to  an  end,  the  demurrer  of  the  defendant  to 
the  petition  must  be  sustained.  This  point  has  already  been 
decided  in  the  case  of  Stewart  v.  Sonneborn,  98  D.  8.  187, 
cited  and  relied  upon  by  counsel  for  defendant. 

There  is  another  question  which  has  presented  itself  to  the 
court,  in  the  examination  of  this  case,  which  was  not  at^ed 
by  counsel  in  the  briefs  filed  by  them,  namely,  whether  the 
court  has  jurisdiction  over  this  case.  In  the  cases  of  CadU, 
Jr.,  V.  Tracy,  11  Blatchf.  101,  and  of  Crocker  v.  Marine  Nat. 
Bank  of  N.  Y.  City,  101  Mass.  240,  in  which  section  57  of 
the  act  of  June  8,  1864,  was  construed,  it  was  held  that  a 
national  banking  association  could  be  sued  only  in  the  federal 
court  within  the  district  in  which  such  association  may  be 
established,  or  in  a  state  court  in  the  county  or  city  in  which 
such  association  was  located. 

Whether  the  law  in  regard  to  suits  against  national  banks 
has  been  changed  by  subsequent  legislation  so  that  the  cases 
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referred  to  would  no  longer  be  (applicable,  this  conrt  has  not 
considered,  inasmuch  as  it  is  not  necessary  to  a  complete 
determination  of  the  questions  now  before  the  court  in  this 
case,  the  ground  first  stated  being  sufBcient  to  sustain  the 
demurrer. 

Baxteb,  C.  J.,  concurred. 


Upon  an  application  by  the  plaintiff  for  leave  to  amend  hia 
petition — 

Baxtbb,  G.  J.,  said :  In  the  argument  it  was  admitted  by 
ooonsel  for  plaintiff  that  the  action,  the  bringing  of  which  is 
complained  of  in  the  petition,  has  not  been  terminated.  From 
the  facts  admitted,  it  appears  that  the  plaintiff  cannot  so 
amend  as  to  present  a  cause  of  action.  We  regard  the  action 
as  extremely  vindictive  in  its  character.  The  suit  against 
McCracken  in'Eentucky  was  for  the  sum  only  of  $1,900;  it 
was  not  alleged  that  an  excessive  amount  of  property  had  been 
attached.  The  attorney  for  McCracken  had  just  stated,  in 
answer  to  a  question  by  the  court,  that  his  client  was  worth 
$50,000  over  and  above  his  indebtedness,  and  we  cannot 
understand  how  it  was  possible,  under  such  circumstances, 
for  the  plaintiff,  McCracken,  to  have  sustained  damage  in  a 
sum- twice  as  great  as  his  entire  wealth.  We  will,  therefore, 
overrule  the  motion  for  leave  to  amend,  and  direct  a  judgment 
to  be  entered  for  the  defendant. 
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Fabubbb'  Nat.  Bamx  of  GbeenyiUiB,  Ohio,  v.  Gbeen  and 

others.* 

(Cireuit  Court,  8.  D.  Ohio.    December  3, 1880.) 

1.  JcRiBDicrrioN  OF  Probatb  ComiTS  rs  Ohio — PROCKEDnros  to  sell 

RKiOi  Estate  for  the  Payment  of  Debts. — Probate  courts  In  Ohio, 
in  a  proceeding  by  an  administrator  to  sell  real  estate  for  the  pay- 
ment of  debts,  have  jurisdiction  to  ascertain  and  adjust  the  liens 
thereon,  settle  priorities  among  lienholders,  and  apply  the  proceeds 
of  sale  in  satisfaction  thereof,  in  the  same  manner  and  to  the  same 
extent  as  a  court  of  equity  might  in  like  proceedings. 

2.  Sake — Eotoffel— Parties.— Its  findings  and  judgments  in  such  pro- 

ceedings are  conclusive  against  the  parties  thereto,  and  it  is  imma- 
terial as  to  their  effect  whether  such  parties  shall  appear  and  answer 
to  the  issues  and  claims  made  or  not,  or  whether  such  claims  or  issues 
be  presented  in  the  petition,  or  in  the  other  pleadings  in  the  cause. 

On  demurrer  to  the  first  defence  in  the  answer. 

Knox  d  Anderson,  for  plaintiff. 

Bateman  dt  Harper,  for  defendant. 

Baxtbb,  G.  J.,  (orcdly.)  It  seems  that  Francis  Waring, 
who  was  the  hnsband  and  intestate  of  £.  J.  Waiing,  the  ad- 
ministratrix now  before  the  court,  gave  a  note  for  $2,000  to 
the  plaintiff  for  money  borrowed;  and  James  A.  Bies  and 
John  W.  Green  were  his  sureties  for  the  payment  of  said  note, 
and  upon  that  note  the  present  suit  is  brought.  For  the  pro> 
tection  of  these  sureties  Waring  executed  a  mortgage  upon 
his  real  estate  to  indemnify  them  against  their  liability  as 
sureties.  Upon  the  death  of  the  principal  the  administratrix 
filed  a  petition  in  the  probate  court  of  Drake  county,  Ohio, 
for  the  payment  of  debts,  praying  for  a  sale  of  the  land  of  said 
Francis  Waring,  in  which  she  made  Ries  and  Green,  the  sure- 
ties, together  with  the  bank,  parties,  and  asked  that  the  amount 
of  the  lien  be  ascertained  and  declared,  and  that  the  land  be 
sold  to  the  end  that  she  might  have  the  benefit  of  the  surplus 
remaining  after  paying  the  note.  The  court  heard  the  case 
with  all  these  parties  before  it,  and  ascertained  and  decreed 
that  the  only  amount  due  on  the  note  for  $2,000  was  $748.49. 

*Reported'by  Florien  Oiauque  and  J.  C.  Harper,  of  the  Cincinnati  bar. 
v.4,no.7— 39 
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These  seonrities  plead  that  state  of  facts,  and  say  that  that 
is  an  adjudication  wlach::  declaims- and  fixes  t&e  amomit 
which  they  are  entitled  to  pay ;  that  they  have  a  lien  for  that 
amount,  and  no  more ;  and  that  the  hank,  the  plaintiff  in  this 
case,  being  a  party  before  the  probate  court,  is  bound  by  that 
finding,  and  is  estopped  from  demanding  anything  further 
from  these  defendants,  the  sureties. 

The  validity  of  that  plea  depends  upon  the  peculiar  lawa 
of  Ohio.  It  is  claimed  by  the  bank  that  it  is  not  an  estop- 
pel, because  there  was  no  issue  made  up  betveen  the  bank 
and  the  other  parties ;  that  it  was  a  controversy  between  the 
administratrix  and  the  sureties  upon  the  note;  and  that  they 
connot  be  estopped,  because  they  made  no  issue,  and  were 
not,  in  fact,  necessary  parties  to  that  proceeding.  Independ- 
ently of  the  statute,  of  Ohio,  conferring  jurisdiction  on  the 
probate  court,  the  proceeding  must  have  been  one  in  equity. 
Mrs,  Waring  would  have  had  a  right  to  have  gone  into  a  court 
of  char  eery  and  stated  to  the  court  that  a  mortgage  had  been 
executed  in  favor  of  these  parties  to  indemnify  them  against 
the  payment  of  the  $2,000  note;  that  all  but  $748.49  had 
been  paid,  and  that  their  lien,  therefore,  was  only  against  the 
payment  of  this  balance,  and  that  she  wanted  the  equities 
and  rights  of  these  parties  adjusted;  and  she  could  have 
brought  in  the  bank  before  the  court,  and  the  court  could 
have  taken,  and  ought  to  have  taken,  jurisdiction  and  cogni- 
zance of  the  matter,  and  proceeded  to  hear  and  determine 
and  fix  and  adjudicate  the  balance  due  upon  the  note,  and 
give  a  decree  to  that  effect  which  would  have  been  binding 
upon  the  parties. 

This  idea  that,  because  they  did  not  make  an  issue,  they 
are  not  bound  by  that  adjudication,  is  not  in  our  opinion 
maintainable.  Any  one  of  a  number  of  distributees  may  file 
a  bill  against  an  administrator  for  an  a/Bconnt.  He  is  bound  to 
make  all  the  distributees  parties.  If  they  do  not  join  him  in 
the  prosecution  of  the  suit,  he  must  make  them  defendants. 
They  are  in  that  way  brought  before  the  court.  They  may 
interpose  no  defence,  and  possibly  make  no  answer  or  take 
no  active  part  in  the  proceedings;  and  on  an  issue  made 
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betntpeen  a  plaiiltiff,  as  one  of  the  nnmber  of  dlBtribntees,  and  . 
an  exeoator,  for  an  account,  an  aoconnt  is  had  and  confinned  . 
by  the  court,  it  would,  as  a  matter  of  oonrse,  bind  all  the  leg« 
ateea  or  distiibatees,  and  no  one  could  afterwards  bring 
a  suit,  and  ask  to  hare  an  accounting  in  his  own  favor,  upon 
the  ground  that  he  was  merely  made  a  party  defendant,  and 
took  no  active  part  in  the  suit. 

The  jurisdiction  of  the  probate  court  in  this  particular 
is  as  broad  as  that  of  a  chancery  court.  In  law  persons  are 
compelled  to  take  definite  positions  either  as  plaintiffs  or 
defendants,  but  in  equity  they  may  be  assigned  to  any  posi- 
tion. There  may  be  10  or  20  interested  in  the  prosecution  of 
a  suit,  but  only  one  of  them  wiUvig  to  assume  the  responsibil- 
ity of  commencing  an  action..  He  cannot  force  those  who  are 
interested  in  common  with  him  to  become  parties  plaintiff,  ■ 
and  he  is  compelled,  if  they  refuse  to  become  parties  plain- 
tiff, to  make  them  parties  defendant,  which  he  does,  and 
brings  them  before  the  court,  and  they,  being  parties  before 
the  court,  have  a  right  to  take  exception  to  the  finding  of  the 
court,  and  take  the  ordinary  remedy  for  reviewing  and  re- 
versing. 

The  statute  of  Ohio,  relating  to  the  sale  of  real  estate  for 
the  payment  of  debts  and  distribution  of  proceeds,  provides : 
"The  probate  court,  or  court  of  common  pleas,  in  which  such 
action  may  be  pending,  shall  have  full  power  to  determine 
the  equities  between  the  parties,  and  the  priorities  of  lien  of 
the  several  lienholders  on  said  real  estate,  and  to  order  a 
distribution  of  the  money  arising  from  th^  sale  of  such  real 
estate,  according  to  the  respective  equities  and  priorities  of 
lien,  as  found  by  the  court."     Ohio  Eev.  St.  1880,  §  6146.     '■ 

This  statute  gives  the  probate  court  the  same  power  which 
a  court  of  chancery  would  have,  and  the  plaintiff,  the  admin- 
istratrix o|  the  OE^tate,  had  a  right  to  have  the  court  ascertain 
the  amount  due  upon  the  note,  and  to  have  that  fixed  and; 
adjudicated;  and  the  court  having  power  to  decide  and  deter- 
mine  all  the  equities  between  the  parties,  and  to  deterniine 
the  priorities  of  liens,  the  judgment  of  the  probate  court  in  that 
case  finding  that  there  was  only  a  balance  of  $748.49  due  upon, 
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the  note  instead  of  the  fall  face  of  it,  and  that  Green  the  Bies, 
the  Bureties,  only  had  a  lien  to  that  extent,  and  ordering  a 
sale  of  the  property,  and  an  appropriation  of  the  money  upon 
that  basis,  in  a  suit  in  vhioh  the  bank  was  a  party,  and  from 
which  no  appeal  was  taken,  would  /be  conclusive.  The  plea 
is  therefore  a  good  one,  and  the  demurrer  is  ovemled. 


Fashebs'  Nat.  Bane  of  Portsmouth,  Ohio,  v.  Haknab, 
Adm'r,  etc.* 

(Circuit  Court,  D.  Ohitr.    November  24, 1880.) 

L  CoirrRACT— CoNSTBXiOTioir— AcTiOR  AT  Law— SuBROOATtoN.— The 
Btockbolders  of  the  Boone  Mining  &  Manufacturing  Company 
entered  into  the  following  agreement:  •"  We  •  •  hereby  mutually 
agree  with  each  other  that  they  will  each  be  responsible  in  mutual 
degree  for  all  paper  negotiated  by  the  agent  of  the  company  for  th« 
use  and  benefit  of  the  company;  and  should  any  paper  so  negotiated 
by  the  agent  with  the  individual  indorsement  of  one  member  be 
unprotected  by  the  ofUcial  agent  by  reason  of  want  of  funds,  then,  is 
such  case,  the  parties  to  this  agreement  be  each  and  severally  bound 
for  the  payment  of  such  paper  in  mutual  proportions;  and  this  agi«e- 
ment  shall  continue  in  force  until  the  payment  of  all  such  claims  hare 
been  made."  In  an  action  upon  this  contract  by  the  holder  of  the 
paper  of  such  company,  indorsed  by  one  of  the  parties  to  said  agree- 
ment, against  another  one  of  the  parties  to  said  agreement,  (both  the 
corporation  and  the  indorser  being  insolvent,)  hdd,  that  this  agree- 
ment was  a  contract  between  the  shareholders,  and  that  a  holder  of 
the  paper  of  the  company  could  not  maintain  an  action  at  law  agsimt 
the  parties  thereto,  His  remedy  was  by  a  suit  in  equity  to  be  substi- 
tuted to  the  rights  of  the  indorser. 

2.  PiAADnro — BiLii  in  Chaitcbbt — Action  at  Law. — What  allegstions 
and  circumstances  show  the  petition  to  be  for  an  action  at  law,  and 
not  a  bill  in  chancery,  decided. 

On  demurrer  to  the  amended  petition.    The  facts  appear 
in  the  opinion. 

Coppock  dt  Coppock  and  StaUo  dk  Kittredge,  for  plaintiff. 
E,  A.  Outhrie,  for  defendant. 

*  Reported  by  Messrs.  Florien  Giauque  and  J.  0.  Harper,  ot  tha  dneiit- 
natl  bar. 
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Baxtbb,  G.  J.,  (oralig.)  In  this  ease  tiie  stookholders  of  the 
Boone  Mining  &  Manufacturing  Company,  on  the  twenty-first 
day  of  February,  1871,  entered  into  an  agraement  between 
themselvee,  whioh  is  as  follows : 

"Cincinnati,  February  21,  1871. 
"We,  the  nndersigned,  shareholders  of  the  capital  stock  of 
the  Boone  Mining  &  Manufacturing  Company,  hereby  mutu- 
ally agree  with  each  other  that  they  will  each  be  responsible 
in  mutual  degree  for  all  paper  negotiated  by  the  agent  of  the 
company  for  the  use  and  benefit  of  the  company ;  and  should 
any  paper  so  negotiated  by  the  agent  with  his  individual  in- 
dorsement of  one  member  be  unprotected  by  the  official  agent 
by  reason  of  want  of  funds,  then,  in  such  case,  the  parties 
to  this  agreement  be  each  and  severally  bound  for  the  pay- 
ment of  such  paper  in  mutual  proportions;  and  this  agree- 
ment shall  continue  in  force  until  the  payment  of  all  such 
claims  have  been  made. 

"J.  H.  GtJTHsni. 

"J.  E.  Wynne. 

"M.  F.  Thompson. 

"John  Wynns. 

"D.  M.  Davis. 

"J.  &  C.  Beakbbt. 

"J.  W.  G.  Staokpolb." 

It  seems  that  one  of  the  parties  to  this  agreement  and  a 
shareholder  Qf  the  corporation  indorsed  a  note  of  the  oorpo« 
ration,  and  that  note  was  negotiated  for  valtte  to  the  plaintiff 
in  the  suit.  The  corporation  and  also  this  indorser  have 
failed,  and  the  holder  of  this  paper  seeks  to  have  redress 
against  one  of  the  parties  to  this  contract.  We  entertain 
the  opinion  that  this  contract  between  these  shareholders  is 
a  contract  between  themselves ;  that  it  was  not  made  to  apply 
to  this  plaintiff,  and  that  while  he  may  go  into  a  court  of 
chancery,  and  have  relief  over  against  the  several  parties 
to  the  contract, — in  other  words,  enforce  the  rights  which 
the  party  who  indorsed  the  paper  is  entitled  to,  and  be  anb> 
stituted  to  the  rights  of  that  party,  and  compel  the  payment 
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of  their  proportionate  share  of  this  note, — no  saoh  xigbt 
exists  at  law;  that  the  holder  of  this  paper  oannot  sae  tha 
parties  to  this  contract  at  law. 

That  brings  up  the  question  whether  this  is  an  action  at 
law  or  a  bill  in  chancery.  The  petition  begins :  "The  ssid 
plaintiff,  the  Farmers'  National  Bank  of  Portsmouth,  Ohio, 
states  to  the  court,  by  way  of  amended  petition,  that  it  is  s 
national  banking  association,"  etc.,  etc.,  and  goes  on  and 
states  the  facts,  and  it  avers  that  by  reason  of  these  facts  the 
defendant  became  indebted  to  the  plaintiff,  treating  it  as  a 
paper  upon  which  they  could  properly  sue,  and  that  they  had 
direct  legal  rights  under  it  and  not  equitable ;  and  the  eon- 
elusion  is  a  prayer  for  judgment ;  and  we  notice,  upon  the 
original  petition,  that  the  plaintiff  also  took  the  same  view  of 
it,  for  he  says:  "Issue  summons;  civil  action  for  money, 
only;  amount  claimed,  $5,320." 

We  cannot  come  to  any  other  conclusion  than  this  is  an 
action  at  law,  and  tha>t  an  action  at  law  upon  this  state  of 
facts  cannot  be  sustained.  The  demurrer  will  be  sustained, 
and  the  petition  dismissed. 


DwioHT  and  another  v,  Mebbitt. 

{Cireuit  Court,  8.  D.  New  York.    ,  188a) 

L  BiTHHONS. — In  the  United  States  courts  »  summons  must  issue  from  tb* 
court,  and  be  signed  by  the  clerk,  and  sealed  wltb  the  seal  of  tlia 
court. 
Peadee  ▼.  EaberOro,  16  Blatchf .  472. 
8,  hxBim^sEST. — In  those  courts  a  summons  cannot  be  amended  by  th* 
subsequent  addition  of  the  signature  of  the  clerk,  and  the  seal  of  tb* 
eoort. 
PeatUe  ▼.  Saberitro,  tupra. 

Motion  to  Set  Aside  Summons, 
Thomas  J.  Rush,  for  plaintiffs. 
Stewart  L.  Woodford,  Dist.  Att'y,  for  defendsnl. 
Blatchfobd,  G.  J.     In  this  case  an  attempt  has  been  msda 
to  commence  a  suit  at  common  law,  in  this  court,  by  serving 
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°  on  the  defendant  a  paper  pnrporting  to  be  a  sutDmoos,  in  tbe 
form  prescribed  by  the  statute  of  New  York  for  commencing 
a  cItiI  action.  .  It  is  signed  by  tbe  plaintiffs'  attorney,  bat  is 
not  under  tbe  seal  of  tbe  courts  nor  is  it  signed  by  the  olerk 
of  the  court.  Section  911  of  the  Bevised  Statutes  of  the 
United  States  provides  that  "all  writs  and  processes  issuing 
from  the  courts  of  tbe  United  States  shall  be  under  the  seal 
of  tbe  court  from  which  they  issue,  and  shall  be  signed  by  the 
clerk  thereof."  A  summons,  or  notice  to  the  defendant,  for 
the  commencement  of  a  suit,  is  certainly  process^  quite  as 
much  as  a  capias,  or  a  subpoena  to  appear  and  answer  is  pro- 
cess. The  statute  intends  that  all  process  shall  issue  from 
the  court,  where  such  process  is  to  be  held  to  be  the  action  of 
the  court,  and  that  the  evidence  that  it  issues  from  tbe  court 
and  is  the  action  of  the  court  shall  be  the  seal  of  the  court 
and  the  signature  of  the  olerk.  It  is  clear  that  a  signature 
by  the  plaintiffs'  attorney,  without  a  seal,  and  an  issuing  from 
the  oMce  of  such  attorney,  cannot  be  sabstituted.  There  is 
nothing  in  the  provisions  of  section  914  of  the  Bevised  Stat- 
ntes  as  to  the  conformity  in  practice,  pleadings,  and  forms 
and  modes  of  proceeding  in  civil  causes,  other  than  equity 
and  admiralty  causes  in  tbe  courts  of  the  United  States,  to 
the  practice,  pleadings,  and  forms  and  modes  of  proceeding 
in  like  causes  in  the  state  courts,  which  abrogates  the  pro- 
visions of  section  911.  The  two  must  be  so  construed  as  to 
stand  together. 

The  question  here  presented  was  decided  by  the  circuit 
court  for  the  northern  district  of  New  York  in  Peaslee  v. 
Haberstro,  15  Blatchf.  472,  where  it  was  held  that  the  sum- 
mons must  be  signed  by  the  clerk  and  be  under  the  seal  of 
the  court,  and  that  section  911  is  not  inconsistent  with  ox 
repealed  by  section  914.  The  principle  of  that  decision 
has  been  generally  adopted  in  applying  section  914  to  the 
practice  of  the  federal  courts  in  suits  at  common  law.  That 
principle  is  that  where  congress  has,  by  statute,  pointed  out 
a  specific  course  of  procedure,  or  has  legislated'  generally 
upon  the  subject-matter  embraced  ox  involved  in  the  proceed- 
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ing  Bonght  io.be  pursued,  such  legislation  must  be  followed, ' 
although  opposed  to  the  forms  and  modes  of  proceeding  pre- 
vailing in  the  state  courts,  and  established  b;  state  statutes. 
EastonY.  Hodges,  1  Biss.  324;  BeardsUy  t.  Littell,  14  Blatohf. 
102. 

The  defendant  mores  to  set  aside  the  summons,  because  of 
the  foregoing  defects,  before  appearing  generally  in  the  suit ; 
and  the  plaintiffs  ask  to  be  allowed  to  amend  the  summons, 
nunc  pro  tunc,  by  having  the  seal  and  signature  added.  It  is 
alleged  that  the  statute  of  limitations  would  be  a  bar  to  a  new 
suit.  Power  to  amend  the  process  is  said  to  be  given  by 
sections  -  948  and  954.  That  power  is  power  to  amend  a 
defect  in  process,  and  power  to  amend  a  want  of  form  in 
process.  But  there  must  first  be  a  process  to  be  amended. 
There  must  be  something  to  amend,  and  to  amend  by.  This 
paper  is  no  process.  The  process  which  can  be  amended, 
under  the  power  conferred,  is  process  issuing  hx>m  the  court. 
This  paper  never  issued  from  the  court.  If  it  had  in  fact 
issued  from  the  court  and  was  signed  by  the  clerk,  but  had 
no  seal,  or  bad  a  seal  but  was  unsigned,  what  it  had  might, 
perhaps,  be  accepted  as  showing  that  it  issued  from  the  court, 
and  the  lacking  particular  might  be  supplied.  In  Peatlee  v. 
Haberstro  it  is  said:  "If  the  summons  in  this  case 'had  been 
signed  by  the  clerk,  it  could  be  amended  as  regards  the  seal. 
As  it  is,  there  is  no  summons  in  the  nature  of  process  known 
to  this  court."  In  that  case  there  was  no  seal  and  no  signa- 
ture of  the  clerk,  and  the  summons  was  set  aside. 

The  motion  of  the  defendant  is  granted,  and  the  motion  of 
the  plaintiffs  is  denied. 
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Haokat,  Administratrix,  etc.  v.  Central  B.  Go. 
{Oirowt  Court,  8.  D.  New  Tork.    NoTomber  8, 1880.) 

1.  ADMnnsTRATioH— Power  to  Bttk— Law  of  Pokkion  State. — An  ad- 
ministrator in  one  state  cannot  recover  damages  for  the  benefit  of  tlie 
widow  and  next  of  kin  in  the  courts  and  under  (he  authority  of  a  stat- 
ute of  another  state. 
Bichardson  v.  2f.  T.  Central  B.  Co.  98  Mass.  86. 
Woodward  sr.'Miehigan  Sovikem,  tte.,  B.  Co.  10  Ohio  St.  121. 

Shipman,  D.  J.  The  complaint  in  this  case  alleges  that  on 
April  23,  1874,  Loaisa  S.  Maokay  died,  and  subsequently  let- 
ters of  administration  upon  her  estate  were  duly  granted  to 
the  plaintiff,  a  resident  of  the  city  of  New  York,  by  the  sur- 
rogate of  the  oounty  of  New  Tork;  that  the  plaintiff  duly 
qualified  and  entered  upon  the  discharge  of  the  duties  of  said 
office;  that  the  defendants  are  a  corporation  created  under 
the  laws  of  the  state  of  New  Jersey,  and  are  common  carriers 
of  passengers  between  the  cities  of  New  York  and  Jersey  City, 
and  on  April  38, 1874,  received  Louisa  S.  Mackay,  in  New  York, 
into  one  of  their  ferry-boats  as  a  passenger,  to  be  transported 
to  Jersey  City,  and  so  unskilfully  conducted  themselves  that  in 
consequence  of  their  negligence  she  fell  between  the  end  of 
the  boat  «nd  the  pier,  at  Jersey  City,  and  was  drowned.  The 
complaint  further  alleges  that  by  an  act  of  the  legislature  of 
New  Jersey,  passed  March  3,  1848,  it  was  provided:  "(1.) 
Whenever  the  death  of  a  person  shall  be  caused  by  wrongful 
act,  neglect,  or  default,  and  the  act,  neglect,  or  default  is  such 
as  would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the  person  who,  and 
the  corporation  which,  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  tin  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  a  felony.  (2.)  Every  such  action  shall  be 
brought  by  and  in  the  names  of  the  personal  representatives 
of  such  deceased  person,  and  the  amount  recovered  in  every 
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such  action  shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person,  and  shall  be  distributed 
to  such  widow  and  next  of  kin  in  the  proportions  provided  by 
law  in  relation  to  the  distribution  of  personal  property  by  per- 
sons dying  intestate;  and  in  every  such  action  the  jury  may 
give  such  damages  as  they  shall  deem  fair  and  just,  with 
reference  to  the  pecuniary  injury  resulting  from  such  death 
to  the  wife  and  next  of  kin  of  such  deceased  person :  provided, 
that  every  such  action  shall  be  commenced  within  12  calendar 
months  after  the  death  of  such  deceased  person." 

After  the  jury  was  empanelled,  and  before  any  evidence 
was  taken,  the  defendants  moved  to  dismiss  the  complaint, 
because  the  plaintiff,  an  administratrix  in  the  state  of  New 
York,  and  appointed  solely  under  its  laws,  has  no  power  or 
authority,  by  virtue  of  the  statute  of  the  state  of  New  Jersey, 
to  sue  for  and  recover  damages  for  the  death  of  the  intestate 
— a  question  which,  it  was  conceded  by  the  plaintiff,  is  cleariy 
presented  npon  the  pleadings.  It  is  manifest  that  the  right  of 
an  administrator  to  recover  for  the  pecuniary  injuries  result- 
ing from  the  death  of  the  intestate  to  the  widow  and  next  of 
kin  is  unknown  to  the  common  law,  and  exists  only  by  stat- 
nte.  It  has  been  held  that  such  a  statute  has  no  extrateni- 
torial  force,  and  that  no  recovery  can  be  had  thereon  for  an 
injury  which  was  committed  beyond  the  limit  of  the  state  by 
whose  legislature  the  statute  was  enacted.  Whitford  v.  Pcm^ 
ama  R.  Co.  2S  N.  T.  465;  Beach  v.  Bay  State  Co.  30  Barb. 
433. 

The  aUeged  injury  in  this  case  was  received  in  New  Jersey, 
and  the  question  which  arises  is  whether  a  New  York  admin- 
istrator can,  by  virtue  of  the  appointment  of  the  surrogate  of 
the  county  of  New  York,  recover  the  damages  which  a  per- 
sonal representative  is  authorized  to  sue  for  and  obtain  for 
the  benefit  of  the  widow  and  next  of  kin  by  the  statute  of  the 
state  of  New  Jersey,  and  not  by  the  laws  of  the  state  of  New 
York.  An  administrator  takes  his  title  by  force  of  the  local 
'law  and  the  grant  of  administration.  Marey  T.  Many,  32 
Conn.  308. 

A  New  York  administrator  exists  by  virtue  of  his  appoint- 
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ment  tinder  the  laws  of  that  state,  and  his  powers  and  duties 
are  prescribed  by  its  statutes.  Another  state  cannot  impose 
upon  him  liabilities,  obligations,  or  duties  different  from  those 
■which  the  laws  of  New  York  impose,  for  he  takes  upon  him- 
self such  obligations  only  as  the  laws  of  the  state  which  ap- 
pointed him  create.  Neither  can  the  statutes  of  another  state 
impart  to  the  New  York  administrator  powers  which  the  New 
York  statutes  do  not  confer.  He  is  the  creation  of  the  local 
law,  and,  until  additional  authority  is  derived  by  Tirtue  of  an 
additional  appointment,  j^e  has  only  the  power  which  the 
local  law  confers. 

The  right  which  the  plaintiff  is  supposed  to  have  received 
by  the  statute  of  New  Jersey  is  not  a  right  to  any  property 
which  are  the  assets  of  the  deceased,  or  of  her  estate,  but  is 
a  right  to  sue  as  trustee  of  a  fund  which  may  be  obtained  for 
the  next  of  kin, — a  position  in  which  she  is  not  placed  by  tha 
law  under  which  she  was  appointed.  In  order  to  execute  such 
a  trust  the  trusteeship  must  have  been  conferred,  and  the 
only  title  which  the  plaintiff  has  acquired  to  this  trusteeship 
is  by  virtue  of  her  appointment  as  administratrix  by  the  sur- 
rogate nnder  the  laws  of  New  York.  Its  laws  do  not  confer 
upon  the  representatives  of  deceased  persons  any  power  to 
obtain  damages  for  injuries  resulting  in  death  which  the 
deceased  received  in  another  state.  This  question  has  been 
considered  by  the  supreme  courts  of  Massachusetts  and  of  Ohio. 
In  Richardson  v.  N,  Y.  Central  R,  Co.  98  Mass.  85,  a  Massa- 
chusetts administratrix  sued  a  New  York  corporation  for  dam- 
ages, by  reason  of  the  death  of  the  plaintiff's  intestate  through 
the  negligence  of  the  defendants  in  New  York.  The  right  to  "■ 
sue  was  founded  upon  a  New  York  statute  which  is  very  sim- 
ilar to  the  New  Jersey  statute.  The  court  say :  "The  plaintiff 
is  the  administratrix,  appointed  under  the  law  of  Massachu- 
setts. Her  right  to  sue  in  this  commonwealth  in  her  repre- 
sentative capacity  is  upon  causes  of  action  which  accrued  to 
the  intestate,  or  which  grow  out  of  his  rights  of  property  or 
those  of  his  creditors.  The  remedy  which  the  statutes  of  New 
York  give  to  the  personal  representatives  of  the  deceased,  as 
trustees  of  a  right  of  property  in  the  widow  ^nd  next  of  kin. 
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is  not  of  BQoh  a  nature  that  it  can  be  imparted  to  a  Massa* 
ohuBetts  executor  or  administrator  virtute  officii,  so  as  to  give 
him  the  right  to  sue  in  our  courts,  and  to  transmit  the  right 
of  action  from  one  person  to  another  in  connection  with  the 
representative  of  the  deceased.  The  only  construction  which 
the  statute  can  receive  is  that  it  confers  certain  new  and  pe* 
ouliar  powers  upon  the  personal  representative  in  New  York. 
A  snooession  in  the  right  of  action,  not  existing  by  the  com- 
mon law,  cannot  be  prescribed  by  the  laws  of  one  state  to  the 
tribunals  of  another."  To  the  same  effect  is  the  decision  in 
Woodward  v.  Michigan  Southern,  etc.,  B.  Co.  10  Ohio  St.  121. 
The  complaint  is  dismissed. 


TiEBNAir  r.  Booth. 

{Cireuit  Court,  N.  D.  Ittinoi*.    October  13, 1880.) 

1.  Whit  of  Ehhoe— Bttpersbdbab.— The  fact  that  a  citation  wa*  not 
presented  to  and  signed  by  a  judge  within  60  days  after  the  entry  of 
judgment,  will  not  necessarily  prevent  a  writ  of  error  from  operatiog 
as  a  >vperae<Uat. 

Motion  for  .Writ  of  Possession. 

George  d  WHUam  Burry,  for  motion,  cited  Sage  v.  R.  Co. 
98  U.  S.  417;  Kitelwn  v.  Randolph,  Id.  86;  City  <^  Wash- 
ington  v.  Deniton,  6  Wall.  496;  Stockton  v.  Bishop,  8  How. 
74;  Rubber  Co.  v.  Goodyear,  6  Wall.  156;  Silver  v.  Ladd, 
6  Wan.  440;  Palmer  v.  Donner,  7  Wall.  641;  U.  S.  v.  Hodge, 
8  How.  534 ;  Bacon  v.  Hart,  1  Black,  88 ;  U.  S.  v.  Cuny, 
6  How.  113;  Hogan  v.  Boss,  11  How.  297;  Feret  v.  flitt,  15 
Common  Bench,  207 ;  Conkling's  Treatise,  671. 

Needham  dk  Miller,  for  defendant,  cited  Sage  v.  R.  Co.  96 
U.  8.  712;  Carroll  v.  Dorsey,  20  How.  807;  U.  S.  v.  Yates, 
6  How.  605 ;  Alviso  v.  U.  S.  5  Wall.'  824;  U.  S.  y.  Gomez,  1 
Wall.  701 ;  Bangs  v.  R.  Co.  28  How,  1 ;  Davison  v.  Lamer, 
4  Wall.  447 ;  Barton  V.  Forsyth,  5  Wall.  190;  ViUaboet  v.  V. 
8.  6  How.  89,  91. 
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Dbuuuoko,  C.  J.  In  this  case  a  judgment  was  rendered 
by  this  court  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment, on  the  thirteenth  day  of  December,  1879,  and  within  the 
proper  time  a  bond  was  filed  by  the  defendant,  with  security 
approved  by  the  court,  in  an  amount  suf&cient  to  make  it  a 
mpersedeaa.  A  writ  of  error  was  seasonably  sued  out,  and  a 
«opy  was  also  left  in  the  clerk's  office  for  the  opposite  party, 
in  conformity  with  the  statute.  In  all  respects,  therefore, 
the  necessary  steps  were  taken  by  the  defendant  to  make  the 
writ  of  error  a  supersedeas,  unless  one  is  lacking,  viz. :  because 
the  citation  was  not  signed  by  the  judge  until  the  fourth  day 
of  September,  A.  D.  1880.  The  practice  does  not  seem  to 
be  uniform  in  the  various  circuits  courts  of  the  United  States 
as  to  the  manner  of  making  a  writ  of  error  a  supersedeas  by 
the  action  of  the  court.  It  seems  to  be  conceded  that  it  is  not 
necessary,  provided  everything  has  been  done  required  by  the 
statute,  for  a  court  or  the  judge  to  make  an  order  that  the 
writ  of  error  is  a  ntpersedeas.  It  becomes  so  per  se  upon 
compliance  with  the  statute.  The  practice  in  this  circuit  has 
usually  been  to  treat  a  writ  of  error,  upon  the  execution  and 
approval  of  a  sufficient  bond  and  the  issue  of  the  citation, 
as  a  supersedeas  without  any  express  order  of  the  court  or 
judge.  It  is  generally  understood,  between  parties  and  by  the 
court,  whether  the  bond  that  is  offered,  (being  sufficient  in 
amount  and  the  security  adequate,)  is  intended  and  does 
operate  as  a  supersedeas.  If  that  is  so  understood  by  the 
counsel  and  the  court,  no  application  is  made  for  an  execu* 
tion  or  a  writ  of  possession,  ad  the  case  may  be ;  and  there- 
fore no  order  is  generally  entered  in  such  oases.  At  the  same 
time,  the  practice  has  been  occasionally  for  counsel  to  ask  that 
a  special  order  shall  be  entered  by  the  court  or  judge  declar- 
ing the  writ  of  error  a  supersedeas,  and  when  so  desired  the 
order  has  been  made.  The  language  of  the  statute  is,  (section 
1000 :)  "Every  justice  or  judge  signing  a  citation  on  any  writ  of 
error  shall  •  •  •  take  good  and  sufficient  security  that  the 
plaintiff  in  error  or  the  appellant  shall  prosecute  his  writ  or 
appeal  to  effect."  Undoubtedly  the  general  rule  is  that  the 
signing  the  cttati(m  and  taking  the  security  are  simultaneous 
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acts.  The  statute  seems  to  imply  that  they  are,  and  to  im- 
pose  as  a  duty  on  the  judge,  when  he  si^s  the  citation,  that 
he  shall  then  take  good  and  sufficient  security.  In  practice 
the  citation  is  usually  prepared  by  the  counsel  and  presented 
to  the  judge  for  his  signature.  In  fact,  it  may  be  stated,  I 
think,  that  this  is  the  universal  practice.  In  consequence  of 
tliis,  and  because  no  citation  was  presented  to  the  judge 
for  signature,  none  was  signed  in  this  case,  and  it  was  not 
tintil  the  fourth  day  of  September,  1880,  when  it  was  ascer- 
tained that  no  citation  had  ever  been  actually  signed  or 
served,  that  the  citation  was  presented  to  the  judge  for  his 
signature,  which  was  then  affixed.  tThe  writ  of  error  was 
returnable  to  the  first  day  of  the  present  October  term,  and 
the  citation  was  issued  and  served  on  the  plaintiff  to  appear 
on  the  first  day  of  the  October  term  of  the  supreme  court  for 
this  year,  to  answer  the  writ  of  error. 

It  will  be  seen  from  this  statement  that  if  the  plaintiff  is 
entitled  to  a  writ  of  possession  in  this  ease,'  it  will  be  in  con- 
sequence of  the  technicality  of  a  citation  not  having  been 
prepared  and  presented  to  the  judge  and  signed  within  60 
days  after  the  judgment  was  entered.  I  do  not  feel  inclined 
to  sustain  a  technicality  of  this  kind  under  the  facts  of  this 
ease.  Undoubtedly  it  is  competent  for  the  supreme  court  to 
grant  a  superiedeas,  tven  where  none  has  been  allowed  by  the 
circuit  court.  But  here  all  that  was  necessary  to  make  the 
turperse(].eag  effectual  was  the  eital^ton  and  signature  of  the 
judge  within  60  days  after  the  judgment  was  rendered.  It 
seems  to  me,  for  all  practical  purposes,  the  plaintiff  having 
been  served  with  a  citation  before  the  October  term  of  the 
supreme  court,  and  notice  thus  being  brought  home  to  him 
of  the  writ  of  error  and  of  the  term  to  which  it  was  return- 
able, and  a  bond  having  been  executed,  which  was  treated 
by  the  court  as  a  mpertedeas  bond,  it  is  sufficient  to  entitle 
the  defendant  to  take  the  judgment  of  the  supreme  court 
upon  the  merits  of  the  case  itself,  before  the  plaintiff  can 
call  on  this  court  for  a  writ  of  possession.  At  any  rate,  if  it 
be  a  matter  of  doubt,  I  prefer  to  take  this  view  of  the  case 
in  order  that  the  plaintiff  may  avail  himselif  of  any  error,  if 
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any  has  beisii  «oinmitted'bj  tbig  oourt,  and' take  the  opinioii 
of  the  supreme  oourt  upon  the  question.  II  that  oourt,  upon 
proper  application,  shall  be  of  opinion  that  under  the  facts 
in  this  case  the  plaintiff  is  entitled  to  a  writ  of  possession, 
this  court  will  follow  that  ruling  witfaoat  any  order  being 
made,  and  npon  being  informed' that  the  supreme  oourt  has 
made  such  ruling. 


NoBTON,  Assignee,  v.  Billings  and  others. 
(Oireuit  Court,  N.  D.  JUinoit.    November  27,  1880.) 

1.  Yesdse — Fbaud— Fbiha  Facib  Etidsncb.— A  sale  by  a  retail  mer- 

chant of  bis  whole  stock,  -within  the  period  limited  by  the  l>ankrupt 
act,  is  prima  facte  evidence  of  fraud  against  the  vendee. 

2.  Sake — Coi^BtDEHATioK — Prssumption.— Bach  presumption  cannot  be 

overthrown  by  proof  that  the  full  value  of  the  property  was  paid  in 
ignorance  of  the  insolvency  of  the  vendor. 
Walln-un  v.  Babbitt,  16  Wall.,577. 

8.  Same — Fhatjd — K-jestimptioh. — Such  presumption  can  only  be  over- 
come by  proof  on  the  part  of  the  vendee  that  he  took  the  proper  steps 
to  find  out  the  pecuniary  condition  of  the  vendor. 
Walbrun  v.  BaHMU,  supra. 

4.  Baxe — EviDBNOB. — It  is  competent  for  the  vendee  to  show,  however, 
that  the  insolvent  vendor  intended  in  good  faith  to  use  the  means 
acquired  from  the  sale  in  the  payment  of  his  debts,  pro  rata,  among 
his  creditors. 

In  Bankruptcy. 

J.  W.  Ela,  for  plaintiff. 

Sidney  Smith,  for  defendants. 

Dbumhond,  C.  J.  Nowlin  &  McElwain  had  been  fox  several 
years  engaged  in  business  as  jewelers  in  the  city  of  Chicago, 
prior  to  the  spring  of  1870,  when  they  became  Mubarrassed, 
and  found  it  necessary  to  demand  an  extension  from  their 
creditors.  McQlwain  accordingly  went  to  New  Tork  in  May 
of  ,tbat  year,  where  the  firm  was  indebted  to  different  mer- 
chants, to  the  amount  of  more  than  $20,000.  While  there 
he  made  a  statement  of  the  condition  of  the  affairs  of  the  firm 
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in  Chicago  to  different  creditors,  from  whioh  statement  it 
appeared  that  the  firm  had  assets  to  the  amoant  of  abont 
$89,000,  and  owed  about  $23,000.  In  the  statement  vas 
included  the  amoant  of  indebtedness  in  Chicago,  which  was 
set  down  at  about  $2,000.  Upon  the  representations  thns 
made  to  the  New  York  creditors  an  extension  was  granted, 
not  for  the  whole  time  demanded,  but  so  as  to  relieve  the  par- 
ties  from  the  necessity  of  meeting  their  paper,  then  about  to 
fall  due. 

McElwain  relumed  to  Chicago,  and  they  continued  their 
business  until  the  following  September,  when  a  general  assign- 
ment or  sale  was  made  by  the  firm  of  all  their  stock  to  Henry 
F.  Billings,  the  principal  defendant  in  this  case.  In  October 
of  the  same  year  two  of  the  New  York  creditors  came  to  Chi- 
cago to  inquire  into  the  condition  of  the  firm,  and  the  result 
was  a  petition  in  bankruptcy  against  the  firm,  and  a  decree 
of  the  court  finding  that  they  were  bankrupts. 

The  evidence  shows  an  inventory  was  taken  of  the  stock 
of  the  firm  in  May,  1 870,  amounting  to  $30,000,  and  that 
there  was  an  inventory  taken  w*th  a  view  of  the  sale  to  Bill- 
ings, which  amounted  to  about  $17,000.  Considerable  nego- 
tiations took  place  between  Billings  and  McElwain  before  the 
trade  was  consummated  and  the  assignment  made.  McEl- 
wain proposed  that  Billings  should  buy  Out  Nowlin,  the  other 
partner,  which  proposition  was  declined  by  Billings.  The 
offer  made  by  Billings,  which  was  finally  accepted,  was  that 
the  goods  should  be  invoiced, — recently  purchased  goods  at 
their  cost,  and  goods  which  had  been  on  hand  for  some  time 
at  current  prices  for  goods  of  like  qualities,  and  the  fixtures 
at  cost, — and  from  the  amount  thus  ascertained  a  discoont  of 
25  per  cent,  should  be  made.  The  price  thus  obtained  was 
$18,040.58,  upon  which  basis  the  contract  was  made,  and 
the  property  tamed  over  to  Billings,  who  immediately  bad  a 
new  sign  made  in  his  own  name  and  placed  over  the  door, 
and  Nowlin  &  McElwain  were  retained  for  a  few  months  to 
assist  in  carrying  on  the  business.  One  of  the  reasons  given 
by  McElwain  for  the  sale  was  that  the  time  during  which  they 
were  to  be  partners  h»A  expired,  and  that  Billings  was  him.- 
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self  at  that  thne  out  of  employment,  and  desired  some  occu- 
pation, although  he  had  no  knowledge  <d  the  business  iu 
which  the  firm  was  engaged.  A  very  small  sum  was  paid  iu 
cash  by  Billings  at  the  time,  and  notes  were  given  for  the 
balance  due,  some  of  which  were  negotiated  by  the  firm; 
^nd  afterwards  a  new  arrangement  took  place,  by  which  the 
old  notes  were  taken  up,  and  new  ones  given,  because  of  the 
amount  paid  for  the  lease  of  the  store,  which  Billiags  claimed 
was  too  large.  From  this  sale  the  firm  realized  about  $10,- 
000,  none  of  which  was  paid  to  the  New  York  creditors. 

The  evidence  shows  that  the  statement  made  by  McElwain 
to  his  creditors  in  New  York,  of  the  amount  pf  the  Chicago 
indebtedness,  was  not  correct;  that  it  largely  exceeded  the 
amount  as  stated  by  him,  and  it  would  seem  that  the  pro- 
ceeds of  this  sale  were  used  in  the  payment  of  the  Chicago 
indebtedness,  and  for  the  living  expenses  of  the  members  of 
the  firm.  It  should  also  be  stated  that  there  is  evidence 
tending  to  show  that  McElwain,  between  the  time  when  he 
obtained  the  extension  from  the  New  York  creditors  and  the 
sale  made  to  Billings,  had  taken  from  the  stock  some  watches 
and  other  articles  of  jewelry  which  are  not  very  satisfactorily 
accounted  for;  but  there  seems  no  reason  to  doubt  that  Bill- 
ings obtained  the  amount  of  the  goods  inventoried  to  him  at 
the  time  of  the  assignment.  Neither  can  there  be  any  doubt, 
under  the  evidence,  that  the  price  which  he  agreed  to  pay  was 
the  full  value  of  the  goods.  Billings  paid  the.  whole  of  the 
purchase  money,  taking  up  all  the  notes  which  were  given  by 
him.  He,  however,  did  not  remain  long  in  the  business,  but 
disposed  of  the  whole  stock  in  the  following  spring.  McEl- 
wain seems  to  have  been  the  man  principally  concerned  in 
all  the  transactions  which  are  here  mentioned,  Nowlin  remain- 
ing passive,  or  merely  assenting,  as  the  facts  were  commu- 
nicated to  him,  to  what  had  been  done  by  McElwain.  At  the 
time  the  proposition  for  an  extension  was  made  to  the  New 
York  creditors,  and  at  the  time  the  assignment  was  made  to 
Billings,  the  firm  was  insolvent.  Whatever  may  have  been 
their  expectations  in  May,  there  can  be  no  doubt  that  in  Sep- 
tember, whui  the  transfer  was  made  to  Billings,  they  knew  of 
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tiieir  inaolveaaj,  and  rsiade  it  for  the  porpose  of  giving  a 
preference  to  some  of  their  creditors,  and  so,  as  to  them,  it 
was  fraudulent  under  the  bankrupt  law.  The  true  coarse  for 
them  to  pursue  at  the  time  was  either  to  go  into  bankruptcy 
voluntarily,  or  to  make  an  assignment  for  the  benefit  of  all 
their  creditors.  The  testimony  of  Nowlin  is  full  of  admis< 
sions  of  his  knowledge  of  their  insolvency  on  the  £Lrst  of  Sep- 
tember, 1870.  At  the  time  BHiings  made  this  purchase  ha 
seems  to  have  been  a  man  of  some  meuis.  He  states  that 
he  bad  no  knowledge  of  the  insolvency  of  the  firm,  nor  of 
the  extension  that  was  given,  and  believed  that  their  credit 
was  very  good;  and  the  testimony  of  both  Nowlin  and  MeEl- 
wain  does  not  show  that  Billings  had  knowledge  of  their  oon- 
dition  at  the  time  of  the  sale. 

The  question  in  controversy  must,  therefore,  depend  almost 
exclusively  upon  the  true  construction  of  the  bankrupt  law, 
as  applied  to  the  facts  of  the  case  as  heretofore  stated.  There 
is  no  difficulty  upon  any  other  point  than  this :  Had  Billings 
reasonable  cause  to  believe  or  had  he  knowledge  of  the  inten« 
tion  with  which  the  sale  was  made  to  him  ?  As  has  been 
stated,  there  can  be  no  doubt  of  the  intention  of  the  vendors. 
All  the  acts  preceding  and  subsequent  to  the  sale  show  that 
intention  to  have  been  in  violation  of  the  bankrupt  law. 

This  was  an  assignment  of  all  the  debtor's  property.  Sec- 
tion 5130,  Bev.  St.  U.  S.,  re-enacting  a  clause  contained  in 
section  35  of  the  original  bankrupt  law,  declares  that  if  an 
assignment  is -made  of  a  debtor's  property,  not. in  the  usual 
and  ordinary  course  of  the  business  of  the  debtor,  it  shall  be 
prima  facie  evidence  of  fraud.  This  firm  was  doing  a  retail 
business  in  Chicago  at  the  time,  and  that  which  ordinarily 
belongs  to  jewelers.  This,  having  been  an  assignment  of  the 
whole  stock  of  the  firm,  must  be  considered  not  made  in  the 
usual  and  ordinary  course  of  business,  and,  therefore,  as  well 
prima  facie  evidence  of  fraud  against  the  vendee  as  the  vend- 
ors. In  other  words,  that  fact  of  itself  evidenced  fraud  to  the 
vendee  as  well  as  the  vendors.  If  this  is  .correct,  then  the 
question  which  was  discussed  by  the  counsel  as  to  the  effect 
of  the  amendment  of  1874  on  the  bankrupt  law,  requiring 
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knowledge  on  the  part  of  the  vendee,  instead  of  reasonable 
cause  of  belief  of  the  fraudulent  intent,  cannot  arise,  because 
if  the  facts  conveyed  to  Billings  the  knowledge  that  it  was  a 
fraudulent  act,  then  the  only  way  to  escape  the  consequence^ 
of  that  knowledge  would  be  to  avoid  the  language  of  the 
statute.  In  other  words,  to  rebut  the  prima  facie  case  made; 
and  the  question  is  whether  that  has  been  done  in  this  ease; 

The  case  of  Walhrun  v.  Babbitt,  16  Wall.  577,  |oem8  to 
imply  that  a  sale,  such  as  was  made  in  this  case,  is  within 
the  meaning  of  the  statute;  and  the  opinion  of  the  court 
declares  that  the  purchaser  cannot  overthrow  the  legal  pre- 
sumption which  arises  from  the  fact,  by  showingtihat  the  full 
value  of  the  property  was  paid  in  ignorance  of  the  insolvency 
of  the  vendors.  The  court  declares'that  the  preBumption  of 
fraud  arising  from  the  unusual  nature  of  such  a  sale  can  only 
be  overcome  by  proof  on  thts  part  of  the  buyer  that  he  took 
the  proper  steps  to  find  out  the  pecuniary  condition  of  the 
seller.  "All  reasonable  means,"  the  court  says,  "pursued  in 
good  faith,  must  be  used  for  this  purpose."  That  the  trans- 
fer of  the  whole  of  the  debtor's  property  is  not  in  the  usual 
and  ordinary  course  of  business,  seems  to  be  sustained  by 
numerous  authorities,  most  of  which  are  collected  by  Bump 
in  the  notes  to  section  5128  of  the  bankrupt  law. 

One  circumstance  ought  not  to  be  overlooked  in  considering 
the  effect  of  this  assignment  upon  Billings,  and  that  is  it  was 
hardly  supposable  that  a  firm  engaged  in  the  business  of  this 
firm  would  be  entirely  free  from  debt.  Undoubtedly  it  would 
have  been  competent  for  the  vendee  to  show,  if  such  was  the 
fact,  even  if  he  had  knowledge  of  the  insolvency  of  the  firm, 
that  they  intended  in  good  faith  to  use  the  means  acquired 
from  the  sale  in  the  payment  of  their  debts,  pro  rata,  among 
their  creditors,  because  the  fact  that  the  vendor  is  insolvent, 
and  that  is  known  to  the  vendee,  does  not  of  itself  render  a 
sale  invalid  under  the  bankrupt  law.  It;nust  appear  in  addi- 
tion that  the  assignment  or  sale  was  made  with  a  view  to 
prevent  the  property  from  being  distributed  under  the  bank- 
rupt law,  or  to  defeat  or  impair  its  provisions,  or  that  the 
assignment  was  made  in  fraud  of  the  law. 
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The  ptiuia  facie  case  made  against  the  vendee  here  cannot 
1)6  said  to  have  been  met  by  any  evidence  which,  fairly  con- 
sidered, rebuts  the  presumption  made  by  the  law.  It  maybe 
.  said  that  it  is  a  bard  case  against  Billings,  because  he  has 
paid  the  full  value  of  the  goods  which  he  obtained;  but  the 
supreme  court  has  declared,  as  already  stated,  that  he  cannot 
escape  by  showing  that  he  paid  the  full  value  of  the  property 
in  ignorance  of  the  insolvency  of  the  debtors. 

The  bill  was  filed  in  this  case  in  the  district  court  by  the 
assignee  of  the  bankrupts,  in  the  early  part  of  1871,  to  set 
aside  the  sale  as  fraudulent;  and  the  prayer  of  the  biU  is 
that  the  sale  to  Billings  be  declared  void  by  the  order  of  the 
«ourt,  and  that  he  be  decreed  to  deliver  the  goods  and  fixtures 
to  the  assignee,  and  to  account  to  him  for  the  value  of  such 
goods  and  fixtures  as  he  may  have  disposed  of  since  the  sale 
made  to  him.  This  is  followed  by  the  prayer  for  general 
relief.  Answers  were  made  by  Billings  and  the  bankrupts 
denying  the  allegations  of  fraud  charged  in  the  bill,  on  which 
issue  was  taken,  and  proofs;  and  the  original  records  of  the 
case  having  been  destroyed  by  the  fire  of  1871,  were  restored, 
and  the  case  heard  by  the  district  court.  That  court,  im- 
pressed, perhaps,  by  the  fact  that  Billings  had  paid  a  full 
consideration  for  the  goods,  and  the  denial  by  him  of  all 
knowledge,  at  the  time  of  the  sale,  of  the  insolvency  of  the 
bankrupts,  dismissed  the  bill;  but  I  feel  constrained,  not- 
withstanding the  apparent  hardship  of  the  case  as  to  Billings, 
to  dissent  from  the  opinion  of  the  district  court.  It  seems  to 
me  that  the  sale  cannot  be  sustained  consistently  with  the 
express  declarations  of  the  bankrupt  law,  and  the  opinion  of 
the  supreme  court  as  to  a  sale  of  this  character.  I  think  the 
proof  is  satisfactory  that  it  was  a  sale  made  not  in  the  usual 
and  ordinary  course  of  business  of  the  debtors,  and,  there- 
fore, I  shall  reverse  the  decree  of  the  district  court,  and  hold 
that  the  plaintiff  is  entitled  to  a  decree  in  his  favor  as 
assignee  of  the  estate. 
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In  rt  FoBsrrH,  Bankrupt. 

(Oireuit  Court,  D.  Indiana.    December  7, 1880.) 

L  Bakksdft— DiaoaAKOB.— The  discharge  of  an  assignee  in  bankruptcy 
will  not  necessarilj  deprive  the  bankrupt  of  the  right  to  a  subsequent 
discharge. 
In  n  Oanady,  2  Bias.  76. 

Petition  for  discharge  after  assignee  has  been  discharged. 

Robert  E.  Jenkint,  for  bankrupt.  < 

No  appearance  for  creditors. 

Drcumond,  0.  J.  On  the  thirty-first  of  Aagnst,  1878,  the 
petitioner  filed  his  petition  in  the  district  coort,  under  the 
bankrupt  law.  On  the  fourteenth  of  December  following  he 
was  adjudged  a  bankrupt,  and  on  January  22,  1879,  an 
assignee  was  appointed.  The  petitioner  had  no  assets,  and 
no  claim  was  filed  againet  him.  On  July  19,  1879,  the 
assignee  made  application  to  the  register  to  be  discharged, 
stating  that  there  were  no  assets  belonging  to  the  estate,  an^d 
no  claipis  had  been  proved ;  and  on  the  nineteenth  of  July, 
1879,  the  register,  stating  that  there  was  no  interest  oppos- 
ing, and  that  the  assignee  had  performed  all  the  duties 
required  of  him,  and  that  the  estate  had  been  fully  adminis- 
tered, discharged  him. from  allliability  as  such  assignee.  In 
June,  1879,  the  petitioner  wrote  to  the  clerk  of  the  court,  mak- 
ing inquiry  as  to  what  had  been  done  in  his  bankruptcy  case. 
He  received  no  answer  to  his  letter,  and  in  August  he  wrote 
again,  repeating  his  former  inquiry,  and  in  answer  to  his  second 
letter  the  clerk  informed  him  that  the  estate  had  been  settled, 
and  it  was  too  late  to  make  his  application  for  a  discharge. 
On  October  16, 1879,  the  bankrupt  filed  a  petition  in  the  dis- 
trict court,  alleging  the  facts,  and  also  stating  that  he  believed 
his  creditors  were  willing  that  he  should  be  discharged,  and 
that  he  had  done  no  act  to  prevent  his  discharge,  unless  the 
omission  to  make  application  before  the  assignee  was  dis- 
charged from  all  liability  had  that  effect. 

The  petitioner  did  not  employ  counsel  pn  filing  his  original 
petition,  nor  in  the  application  that  was  made  to  the  district 
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court  for  his  discharge.  He  stated  that  the  costs  in  the  case 
had  not  been  paid,  but  that  he  was  ivilling  to  make  payment 
of  all  the  costs  ;  and  in  the  petition  in  review  to  this  court  he 
alleges  that  he  has  paid  all  costs  due.  On  the  seventeenth 
of  October,  1879,  tb«  district  court  refused  to  grant  the  appli- 
cation  of  the  bankrupt  for  his  discharge,  and  it  is  that  order 
-which  is  sought  to  be  reviewed  by  the  petition  in  this  court. 
It  is  intimated,  for  there  is  no  opinion  of  the  district  judge  in 
the  case,  that  the  ground  upon  which  the  court  disallowed  the 
>  application  of  the  bankrupt  was  that  there  had  been  a  final 
disposition  of  the  cause,  and,  therefore,  it  came  too  late.  If 
this  were  so,  it  must  have  been  because  the  discharge  of  the 
assignee  from  all  liability  was  considered  as  a  final  disposition 
of  the  cause.  But  as  there  were  no  assets,  and  no  claims 
proved  against  the  estate,  the  discbarge  of  the  assignee  was 
merely  a  formal  matter,  and,  indeed,  was  unnecessary,  hav- 
ing nothing  to  do,  in  one  important  particular,  at  least,  with 
the  final  dispostion  of  the  cause.  Without  expressing  any 
opinion  as  to  the  regularity  of  the  proceeding  before  the  regis- 
teJ,  it  would  seem  that  it  should,  in  some  form,  come  under 
the  cognizance  of  the  court.  There  is  nothing  to  indicate 
that,  in  this  record,  nor  to  show  when,  if  ever,  the  proceedings 
before  the  register  were  filed  in  the  district  court. 

I  had  occasion  to  consider  an  application  of  this  kind  sev- 
eral years  ago,  In  re  Canady,  2  Biss.  75.  That  decision  was 
made  under  the  statute  as  it  then  stood,  which  declared  that 
the  bankrupt,  at  any  time  after  the  expiration  of  six  months 
from  the  adjudication  in  bankruptcy,  and  within  one  year  of 
the  same,  might  apply  to  the  court  for  his  discharge.  It  was 
there  held  that  there  was  a  certain  discretion  in  the  court,  if 
proper  explanations  were  given  for^  the  delay,  to  grant  the 
discharge,  notwithstanding  the  application  might  be  made 
after  one  year.  It  would  seem  as  though  the  bankrupt  ought 
not  to  be  precluded  from  making  an  application,  unless  he.  has 
had  notice  of  something  to  be  done  which  shall  constitute  the 
final  disposition  of  the  cause.  In  this  case  he  says  he 
had  no  notice  whatever  of  the  action  of  the  assignee  or  of 
the  register.     We  think  that  a  bankruptcy  case  may  be 
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properly  regarded  as  consiating  of  two  branches — one  con- 
nected  with  the  .estate  and  its  distribution,  where  there  is 
anything  to  distribute,  and  the  other  relating  to  the  discharge 
of  the'  bankrupt,  which  is  the  important  object  of  the  petition 
to  the  bankrupt  court,  so  far  as  he  is  personally  concerned- 
The  law,  as  it  was  finally  amended  upon  this  subject  by  the 
act  of  1876,  declared  that  at  any  time  after  the  expiration  of 
six  months  from  the  adjudication  in  bankruptcy,  or  if  no 
debts  have  been  proved  against  the  bankrupt,  or  if  no  assets 
have  come  to  the  hands  of  the  assignee,  at  any  time  after  the 
expiration  of  60  days,  and  before  the  final  dispontion  of  the 
cau«e,  the  bankrupt  might  apply  to  the  jBourt  for  his  dis- 
charge. 

While,  in  his  application  to  the  district  court,  the  bankrupt 
stated  that  the  costs  had  not  been  paid,  it  is  now  alleged  that 
they  have  been;  and  it  seems  to  me  it  would  be  rather  hard 
in  such  a  ease  as  this  to  deprive  the  bankrupt  of  the  benefit 
of  his  application,  simply  because  of  the  omission  to  bring 
the  matter  to  the  attention  of  the  court  before  the  action  of 
the  register,  upon  the  application  of  the  assignee  on  the  nine- 
teenth of  July,  1879.  Unless  the  true  coi^struction  of  the 
law,  as  amended,  deprives  the  court  of  the  right  to  proceed 
and  grant  the.  discharge,  it  ought  not  to  be  refused,  and  I  do 
not  think  that  it  necessarily  follows  from  the  language  used 
that  the  court  is  deprived  of  all  power  upon  the  subject  simply 
because  the  assignee  has,  in  sueh  a  case  as  this,  been  dis- 
charged from  all  liability.  It  cannot  be  oonsideted  beoause 
of  that  there  has  been,  in  every  respect,  a  final  disposition  of 
the  cause.  On  the  contrary,  it  would  seem  as  though,  in 
order  to  deprive  the  bankrupt  of  the  right  to  make  his  appli- 
cation for  a  discharge,  there  should  have  been  some  action  of 
the  court  to  the  effect  that  the  case  had  been  finally  dis- 
posed of. 

I  shall,  therefore,  remit  the  cause  to  the  district  court,  with 
instructions  to  allow  the  application  of  the  bankrupt  for  his 
discharge,  upon  being  satisfied  that  all  the  costs  of  the  dis- 
trict and  circuit  courts  have  been  paid. 
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In  re  YoxTTKt,  Bankrupt. 
{Diatriet  Court,  W.  D.  Penntglwinia.    November  23, 1880.) 

1.  Bakkbuptot — Sbt-Ofv. — y.  and  B.  were  copartners  in  the  lire-stock 

business.  Y.  was  adjudged  a  bankrupt.  At  the  time  of  his  adjudi- 
cation he  was  indebted  to  B.  upon  transactions  not  connected  with 
the  partnership.  Upon  a  settlement  of  the  partnership  accounts 
there  was  a  balance  thereon  due  from  B.  to  Y.  EM,  that  B.  had  the 
right  to  set  oS  against  the  amount  due  from  him  to  the  bankrupt  on 
the  partnership  transactions  the  independent  debts  due  from  tlie 
bankrupt  to  liimself . 

In  Bankruptcy.  Sw  exceptions  to  register's  report  npon 
the  claim  of  Ira  F.  Brainard. 

Thomas  C.  Lazear,  foi  exceptions. 

Oeo.  W.  Otetlme,  contra. 

AcHESON,  D.  J.  This  ease  comes  before  the  court  upon 
exeeptionB  to  the  register's  report  in  the  matter  of  the  claim 
of  Ira  F.  Brainard.  The  question  involved  is  one  of  set-off. 
The  bankrupt  and  Brainard,  at  and  prior  to  the  time  of  the 
filing  of  Yoetter's  petition  to  be  adjudged  a  bankrupt,  were 
copartners  in  the  cattle  or  live-stock  business.  Upon  a  settle- 
ment of  the  partnership  business,  since  the  bankruptcy  of 
Voetter,  it  appears  that  a  balance  is  due  from  Brainard  to  the 
bankrupt  on  the  partnership  accounts. 

At  the  commencement  of  the  bankruptcy  proceedings 
Brainard  held  two  notes  of  the  banrkupt;  one  for  $1,000, 
then  past  due,  and  one  for  $5,000,  maturing  in  SO  days, — the 
consideration  of  each  note  being  money  loaned  by  Brainard 
to  Voetter.  Brainard  was  also  surety  for  Yoetter  upon  an- 
other note  not  then  due.  After  the  bankruptcy  Brainard  paid 
on  this  latter  note  $8,950. 

The  learned  counsel  for  Brainard  has,  I  think,  fairly  stated 
the  question  for  decision  thus:  Has  Ira  F.  Brainard  the 
right  to  set  off  against  the  amount  due  from  him  to  the  bank- 
rupt, on  a  settlement  of  the  partnership  business  of  Yoetter  & 
Brainard,  the  debts  due  from  the  bankrupt  ,to  himself  in 
transactions  not  connected  with  the  partnership?  The  regis- 
ter decided  against  the  right  of  set-off  in  an  opinion  which 
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is  characterized  by  ability  and  research.  Bat  I  am  Hot  per- 
suaded, either  by  the  reasoning  of  the  register  or  the  author- 
ities cited  by  him,  of  the  correctness  of  his  conclusion.  What 
is  this  case  ?  It  is  one  of  mutual  dealings — of  cross-demands 
arising  tx  contractu ;  and,  in  my  judgment,  the  right  of  set- 
off here  claimed  has  its  foundation  in  natural  equity.  -  Upon 
what  just  principle  can  Brainard  be  compelled  to  pay  to  the 
bankrupt's  estate  the  balance  in  bis  hands  arising  from  the 
partnership  transactions,  and  come  in  with  the  other  creditors 
for  a  mere  pro  rata  dividend  ?  It  is  said  in  Holbrook  t.  The 
Receivers,  etc.,  6  Paige,  320,  231,  that  the  natural  equity  to 
have  mutual  but  unconnected  dem(inds  between  two  parties 
who  have  been  dealing  with  each  other  set  off,  is,  as  a  gen- 
eral rule,  superior  to  the  claims  of  any  other  creditor  who 
has  not  dealt  with  the  insolvent  upon  the  faith  of  the  specific 
fund  against  which  the  right  of  set-off  is  claimed. 

In  Oay  v.  Gay,  10  Paige,  869,  where  one  of  two  copartners 
in  9  mercantile  firm  filed  a  bill  against  his  copartner  for  an 
account  and  settlement  of  the  partnership  transactions,  and 
to  obtain  his  share  of  the  profits  of  the  firm  in  the  hands  of 
the  defendant,  and  the  defendant  at  the  time  of  the  com- 
mencement of  the  suit  was  an  indorser  for  the  complainant 
upon  notes  on  which  the  holders  afterwards  recovered  judg- 
ments against  such  complainant,  and  the  defendant,  who 
was  liable  as  such  indorser,  paid  the  judgments  and  took  an 
assignment  thereof  for  his  protection  and  indemmty,  before 
the  termination  of  the  suit  for  an  account,  it  was  held  that 
the  defendant  had  an  equitable  claim  to  have  such  judgments 
set  off  against  the  balance  upon  the  partnership  accounts 
found  due  to  the  complainant,  who  was  insolvent ;  and  this 
notwithstanding  the  complainant  had  assigned  all  his  interest 
in  the  suit  to  a  third  person,  pending  the  suit,  but  after  the 
judgments  had  been  assigned  to  the  indorser. 

Upon  principle  and  authority,  therefore,  it  may  be  assumed 
that,  in  the  absence  of  bankruptcy  proceedings,  had  Voetter 
filed  a  bill  against  Brainard  for  the  settlement  of  .their  part- 
nership transactions,  the.  latter  could  have  availed  himself  of 
the  set-off  he  now  claims  upon  showing  Voettet's  insolvency. 
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Bat  why  shonld  thefaet  that  Voetter  has  been  a^jndged  s 
bankrupt  prejudice  Brainard  ?  Surely,  if  anything  is  authori- 
tatively settled,  it  is  that  an  assignee  in  bankruptcy  takes  the 
bankrupt's  estate  subject  to  whatever  equities  the  bankrupt 
himself  was  liable  to. 

On  the  subject  of  set-oflfs  the  langaa^re  of  the  bankrupt 
law  is  as  follows:  "In  all  cases  of  mutual  debts  or  mutual 
credits  between  the  parties  the  account  between  them  shall 
be  stated,  and  one  debt  set  ofP  against  the  other,  and  the  bal- 
ance only  shall  be  allowed  or  paid."  Section  5073,  U.  S. 
Eev.  St. 

The  term  muUial  credits  imports  something  more  than  that 
of  mutual  debts,  Gollyer  on  Part.  §  1008.  This  has  been 
repeatedly  held  under  the  English  bankrupt  law,  which  on 
this  subject  is  substantially  the  same  as  onrs. 

In  the  leading  case  of  Rose  y.  Hart,  8  Taunt.  449,  S 
Smith's  L.  G.  893,  it  was  held  that  the  mutual  credits  within 
the  meaning  of  the  bankrupt  law  are  credits  which  must,  in 
their  nature,  terminate  in  debts ;  and  this  means,  not  credits 
which  must,  ex  necessitats  m,  terminate  in  debts,  but  eredite 
which  have  a  natural  tendency  to  terminate  thus.  Blumen- 
stiel'g  L.  &  P.  in  Bank.  285. 

The  case  of  French  v.  Fenn,  8  Doug.  257,  in  principle,  is 
identical  with  the  ease  in  hand.  There,  Fenn  and  one  Cox 
and  another  joined  in  an  adventure  to  buy  and  sell  pearls; 
and  it  was  agreed  that  the  money  for  the  purchase  should  be 
advanced  by  Fenn,  who  was  to  receive  interest  from  his 
associates  on  his  advances  made  for  them,  and  that  the  profit 
and  loss  should  be  equally  divided  between  the  three.  Cox 
became  bankrupt,  and  afterwards  Fenn  sold  the  pearls  and 
received  the  money  therefor.  In  an  action  by  the  assignees 
of  Cox,  to  recover  his  share  of  the  profits,  it  was  held  that 
Fenn  was  entitled  to  set  off  an  independent  debt  doe  from 
Cox  to  himself. 

1  find  no  case  arising  under  onr  bankrupt  law  which  de- 
cides the  precise  question  now  before  me;  but  many  cases 
have  carrieid  the  doctrine  of  set-off  ariising  from  mutual  cred- 
its as  fat  as  I  am  asked  to  do  here.    Thus,  In  r*  Dow,  14  B. 
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B.  807,  it  was  decided  thai  a  party  who  held  stook  of  the 
bankrupt,  with  a  power  of  sale,  ad  ooUateral  aeourity  for  a 
certain  debt  which  waa  overdue  at  the  oommenoemeni  of  the 
proceedings  in  bankruptcy,  if  he  exercised  his  power  of  sale 
after  the  bankruptcy,  had  a  right  to  retain  the  surplus  by  way 
of  set-off  on  another  claim  which  he  had  against  the  bank* 
rupt. 

Is  not  the  equity  of  Ira  F.  Brainard  as  clear  as  that  of  the 
creditor  In  re  Dow  t  It  seems  to  me  that  it  is  dearer,  and 
that  to  deny  him  the  right  of  set-off  would  be  sheer  injustice. 

And  now,  November  28,  1880,  the  exceptions  filed  by  Ira 
F.  Brainard  to  the  register's  report  are  sustained;  and  it  is 
adjudged  and  decreed  that  the  set-off  claimed  by  said  Brain* 
ard  be  allowed. 


Matthews  o,  SHONEBBRaEB  and  another. 
(Cireutt  Court,  8,  D.  Jfoia  Tork.    ,  1880.) 

1.  Re-Irsux  Ko.  2,386,  grMited  Octob«r  30, 1866,  lor  *n  improvement  In 

bottle  stoppers,  luld,  not  infringed. 

2.  Patent  No.  44,684,  granted  October  11, 1L64,  for  an  improved  method 

of  stopping  bottles,  held,  not  infringed. 

8.  Claim — Construction. — Every  claim  of  s  patent  is  to  be  construed  as 
tiiough  it  in  terms  in  referred  to  tlie  descriptive  part  of  the  specitica- 
tion. 

4.  Bams — Same. — A  cteim  for  inserting  a  stopper  tbrough  tlie  month  of  a 

lx>ttle,  And  fhen  passing  it  upwards  till  it  is  closed  tight  against  aseat 
inside,  must  be  limited  to  the  mechanism  described,  having  the  mode  of 
operation  described. 

5.  Same — Same. — A  claim  to  a  function  of  mechanism,  aside  from  the 

structure  of  such  mechanism,  is  not  valid. 

A.  V.  Briesen,  for  plaintiff. 

O.  V.  N.  Bcddwin,  for  defendants. 

BuTCHFOBD,  C.  J.  This  suit  is  brought  on  two  patents. 
One  of  them  is  a  re-issue,  No.  2,386,  gruited  to  the  plaintiff, 
October  30,  1866,  for  an  improvement  in  bottle  stopper^,  the 
original  patent  having  been  granted  to  Albert  Albertson,  as 
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inventor,  Angnst  36,  1862.  This  patent  has  expired.  The 
specification  says:  "This  invention  consista  in  a  stopper 
^hich  always  remains  in  the  bottle,  and  which  readily  per- 
mits the  introduction  of  any  fluid  into  the  bottle,  and  at  the 
same  time  effectually  prevents  any  discharge  of  it  except 
when  desired,  and  which  is  particularly  adapted  to  bottles 
containing  soda-water,  wines,  and  all  fluids  having  a  gener- 
ating fixed  air,  as  the  greater  the  pressure  from  such  cause 
the  closer  and  tighter  is  the  stopper.  An  important  feature 
of  the  invention,  which  distinguishes  it  from  all  previously- 
applied  stoppers  which  remain  in  the  bottle,  is  that  it  is 
inserted  into  the  bottle  through  the  neck  without  requiring 
the  use  of  a  separate  or  larger  opening,  or  detachable  cap,  to 
permit  its  introduction.  »  •  *  The  stopper  represented 
*  *  *  consists  of  a  small  metallic  or  other  stem.  A, 
upon  the  lower  end  of  which  is  fixed  a  rigid  button  or  disk, 
B,  which  is  made  of  such  a  size  as  just  to  pass  through  the 
smallest  part  of  the  mouth  or  neck  of  the  bottle.  Close  above 
the  biitton  or  disk  is  secured  to  the  stem,  A,  a  smaller  rigid 
ring  or  disk,  C.  Between  these  two  disks  is  placed  and  held 
fast  a  disk  or  diaphragm  of  India  rubber,  felt,  leather,  or 
cloth,  D,  or  any  yielding  substance,  which  should  be  some- 
what larger  in  its  external  diameter  than  the  disk,  B, — say 
generally  of  a  diameter  about  as  large  again,  and  larger  than 
the  lower  part  of  the  interior  of  the  neck  of  the  bottle.  To  a 
stop  or  shoulder  on  the  upper  part  of  the  stem,  A,  which  is 
long  enough  to  project  above  the  mouth  of  the  bottle  or  vessel 
when  the  valve  is  in  contact  with  its  seat,  there  is  attached 
or  applied  a  helical  wire  spring,  E,  which  covers  the  stem.  A, 
for  some  little  distance,  and  which  need  only  be  stiff  enough 
to  hold  up  firmly  the  stem,  A,  and  cause  the  rubber  or  other 
diaphragm,  J),  to  fit  closely  against  the  insida  neck  of  the 
botUe." 

The  specification  then  describes  two  ways  of  supporting  the 
spring  at  its  bottom.  One  is  to  enlarge  the  mouth  or  neck 
of  the  bottle  from  the  bottom  of  the  spring  upward  so  as  ta 
form  an  edge  or  shoulder  sufficient  to  support  the  spring. 
The  other  is  not  to  enlwge  the  neck,  bat  to  clasp  over  the  top 
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of  the  neck  two  or  three  metallic  strips,  which  extend  down 
within  the  neck  as  far  as  the  spring  is  to  reach,  and  have 
their  bottoms  turned  over  the  lower  coil  of  the  spring  and 
thus  give  it  a  sufl&eient  support.  The  specification  proceeds : 
"The  stopper  is  placed  in  the  bottle  by  simply  inserting  it  in 
the  neck  and  pressing  the  spring,  E,  until  the  rubber  or  flex- 
ible disk  or  diaphragm,*©,  has  passed  below  the  narrowest 
part  or  place,  a,  of  the  neck.  As  the  ring  or  disk  C  is  consid- 
erably smaller  than  the  disk  B,  the  flexible  disk  or  diaphragm 
D  willr  fold  up  and  around  C  as  the  stem,  A,  is  passed  down 
through  the  neck,  and  the  stopper  will  thus  easily  pass  into 
the  bottle.  But,  when  once  the  stopper  has  been  so  placed  in 
the  bottle,  as  the  disk  B  is  of  nearly  the  size  of  the  opening 
in  the  neck,  any  effort  of  the  spring,  E,  or  of  any  kind,  to  draw 
or  push  up  the  standard,  A,  presses  the  flexible  disk  D  between 
the  bottle  and  the  bottom,  B,  and  effectually  prevents  its  coming 
out;  and  the  greater  the  pressure  from  within  against  the  bot- 
tom of  the  stopper,  the  closer  will  the  contact  be  of  the  parts 
B  and  D  against  the  sides  of  the  bottle.  When  it  is  desired  to 
open  the  bottle  to  discharge  its  contents,  a  bent  instrument, 
such  as  is  shown  in  Fig.  2,  or  any  one  fitted  to  accomplish 
the  same  purpose,  pressing  down  the  stopper,  may  be  made 
use  of." 

The  first  two  claims  of  the  patent  are  as  follows ;  "Mrst,  a 
stopper  which  is  inserted  through  the  mouth  of  the  bottle,  or 
other  vessel,  and  which,  when  inserted,  is  closed  perfectly 
tight  against  a  seat  found  within  the  bottle  itself  by  pressure 
in  an  upward  direction ;  second,  a  prolongation  of  such  stop- 
per by  means  of  a  central  stem,  rod,  or  other  extension  of  the 
stopper  iA  an  outward  direction,  beyond  the  seat  of  the  valve, 
for  the  purpose  of  affording  facility  for  opening  the  stopper, 
or  that  of  receiving  the  upward  pressure  of  a  spring,  or  other 
means  of  drawing  the  valve  to  its  seat,  substantially  as  herein 
specified." 

The  stopper  and  bottle  used  by  the  defendants  is  that  shown 
in  "Codd  No.  2."  It  is  not  proved  that  they  used  any  other. 
In  the  defendants'  arrangement,  the  stopper  is  a  sphere  of 
glass  in  a  receptacle  at  the  base  of  the  neck  of  the  bottle. 
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which  receptacle  oommunicates  with  the  body  of  the  bottle 
below,  by  an  orifice  which  is  to  siaall  to  allow  the  sphere  to  pass 
down.  The  mouth  of  the  bottle  above  the  sphere  is  too  small  to 
allow  the  sphere  to  pass  out  above.  The  sphere  is  loose,  and 
there  is  no  spring.  In  the  inside  of  the  mouth  is  an  annular 
groove,  in.  which  a  ring  of  India  rubber  is  inserted,  with  which 
the  sphere,  whenit  is  to  act  as  a  stopper,  comes  in  contact,  and 
against  which,  as  a  seat,  it  is  pressed  to.  make  a  tight  joint  by 
the  upward  action  of  the  gas  in  the  liquid  below.  The  recepta- 
cle referred  to  is  of  greater  diameter  than  the  neck  above  it, 
and  of  less  diameter  than  the  bottle  below  it.  The  bottle  is 
opened  by  inserting  the  finger  or  some  poshing  instrument  in 
themouth,  and  pressing  the  sphere  downward,  causing  it  to 
leave  its  seat,  and  allowing  the  liquid  to  be  poured  out.  The 
sphere,  when  the  bottle  is  emptied,  rests  on  the  bottom  of 
the  receptacle  referred  to,  over  the  orifice  which  leads  into 
the  body  of  the  bottle. 

It  is  alleged  that  the  first  and  second  claims  of  this  patent 
are  infringed  by  Godd  No.  2.  As  the  sphere  in  the  bottle 
cannot  pass  out  through  the  mouth,  and  as  it  is  not  inserted 
through  the  mouth  of  the  finished  bottle,  it  is  put  in  before 
the  bottle  is  finished.  The  bottle  is  made  with  the  receptacle 
and  the  neck,  and  then  the  sphere  is  put  in  through  the  neck, 
and  then  a  ring  of  melted  glass  is  put  on  the  outer  end  of  the 
neck  to  form  the  finished  mouth.  The  first  claim  of  the 
re-issue  does  not  contain  the  words  "substantially  as  speci- 
fied," but  it  must  be  construed  as  if  those  words  were  in  it. 
Every  claim  of  a  patent  has  reference  to  the  descriptive  part 
of  the  specification.  In  the  plaintiff's  bottle,  the  stopper  can 
pass  in  through'  the  smallest  part  of  the  mouth  of  thb  finished 
bottle.  This  is  dwelt  on  in  the  specification  as  "an  important 
feature  of  the  invention,"  and  is  made  an  integral  part  of  the 
first  claim.  This  feature  does  not  exist  in  Codd  No.  2.  The 
stopper  in  that  cannot  pass  in  through  the  mouth  of  the 
finished  bottle.  The  first  claim  is  not  a  claim  to  any  mech- 
anism; but,  if  not  a  claim  to  a  function,  is  a  claim  to  a  mode 
of  operation.  It  amounts  to  a  claim  to  inserting  a  stopper 
through  the  mouth  of  a  bottle,  and  .then  pressing  it  upwards 
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till  it  is  closed  tight  against  a  seat  inside.  It  seems  to  be 
intended  to  cover  every  form  of  stopper  and  any  form  of 
mouth,  and  any  means  of  pressure,  and  any  arrangement  of 
seat.  As  a  claim  thus  broad  it  cannot  be  sustained.  It  must 
be  limited  to  the  mechanism  described,  having  the  mode  of 
operation  described.  The  stopper,  to  infringe,  must  be  inserted 
through  the  mouth  of  the  finished  bottle  substantially  as  the 
plaintiff's  is,  and  the  pressure  upward  must  be  made  by 
mechanism  and  not  by  the  gas  in  the  liquid.  The  first  claim 
is  not  infringed  by  Codd  No.  2. 

As  to  the  second  claim  the  specification  says :  "I  am  aware 
that  an  internal  flap,  valve,  or  door,  acted  upon  by  a  spring 
float  or  counterweight,  has  been  used  to  close  the  orifice  of 
vessels,  as  an  ink-holder  or  oil  vessel,  to  keep  out  dust,  etc., 
but  intended  to  give  way  on  a  very  slight  pressure.  Such 
arrangement,  however,  could  not  make  a  stopper  which  would 
"be  air-tight."  This  statement  shows  that  it  was  not  new  to 
press  from  without  an  internal  valve  closing  the  orifice  of  a 
vessel,  such  closing  taking  place  by  the  action  of  a  spring, 
and  such  pressure  being  made  against  the  outer  face  of  the 
valve  to  open  the  orifice.  This  being  so,  the  second  claim  of 
the  re-issue  must  be  limited  to  substantially  such  a  form  of 
stopper  as  the  specification  shows,  with  substantially  such  a 
prolongation  or  extension  in  an  outward  direction,  if,  indeed, 
the  claim  can  be  made  act  all,  in  respect  to  the  facility 
afforded  for  opening  the  stopper,  in  view  of  the  admitted 
prior  arrangement.  Under  this  construction  of  the  second 
claim  it  is  not  infringed  by  Codd  No.  2. 

The  second  patent  sued  on  is  No.  44,684,  granted  October 
11,  1864,  to  J.  N.  Mclntire,  on  the  invention  of'  Albert 
Albertson,  for  an  improved  method  of  stopping  bottles.  The 
specification  says : 

"Previous  to  my  invention  several  methods  of  stopping 
bottles  have  been  suggested  and  patented,  all  having  for  a 
main  object  to  dispense  with  the  employment  of  ordinary 
corks,  (which  have  to  be  renewed  at  each  filling  of  the  bottles, 
and  are  expensive,)  and  avoid  the  labor  involved  in  the  use 
of  them,  especially  in  bottling  gaseous  liquids,  where  the  cork 


Digitized  by 


Google 


640  TEDSBAIi  BEPOBTEB. 

has  to  be  tiecl  or  otherwise  secured  in  the  mouth  of  the  bottle. 
Among  the  inventions  suggested  heretofore,  having  for  their 
object  the  great  desideratum  of  dispensing  with  the  expensive 
and  laborious  system  of  corks  and  fastenings,  the  best  method 
to  my  knowledge  is  that  shown  and  described  in  letters  patent 
granted  to  me  on  the  twenty-sixth  day  of  August,  1862.  But 
experience  and  thorough  practical  tests  have  shown  that  in 
the  method  patented  to  me  there  are  serious  objections  when 
put  into  general  use;  as,  for  instance,  the  liability  of  the 
mechanism  to  clog  up,  the  necessity  of  an  instrument  for  the 
purpose  of  readily  opening  the  month  of  ihe  bottle  to  empty 
it  of  its  contents,  and  the  liability  of  the  necks  of  the  bottles, 
from  their  necessarily  weak  form,  to  break  during  transpor- 
tation or  handling.  These  objections,  and  others,  I  propose 
to  effectually  overcome  by  my  present  invention,  which  has 
for  a  further  object  to  produce  a  more  economical,  durable, 
end  desirable  method  of  stopping  bottles  than  any  heretofore 
known;  and  to  these  ends  my  invention  consists  in  the  em- 
ployment of  a  stopper  which  may  be  inserted  through  the 
neck  of  the  bottle,  and  so  constructed  that  it  can  be  brought 
into  close  contact  with  a  suitable  bearing  surface  or  seat  on 
the  interior  or  neck  of  the  bottle  to  close  it,  and  be  depressed 
or  pushed  down  into  the  bottle  to  open  it,  as  will  be  herein- 
after more  fully  explained.  And  my  invention  consists 
further  in  so  constructing  the  stopper  and  forming  the  seat 
or  bearing  surface  in  the  neck  of  the  bottle,  that,  while  the 
stopper  may  be  readily  forced  into  the  bottle,  any  tendency 
to  force  it  out  will  only  tighten  the  joiot  between  the  stopper 
and  the  seat  in  the  bottle  neck,  as  will  be  presently  more 
fully  explained!  And  my  invention  further  consists  in  mak- 
ing the  entire  stopper  of  a  length  exceeding  the  diameter  of 
the  bottle  in  which  it  is  to  be  used,  so  that  the  stopper,  while 
resting  in  the  body  of  the  bottle,  cannot  turn  round,  but  must 
always  present  itself  right  end  foremost  to  the  mouth  of  the 
bottle,  as  will  be  more  fully  described  hereinafter.  »  ♦  • 
"Figure  1  is  a  vertical  or  longitudinal  section  of  a  bottle, 
with  the  stopper  represented  in  the  position  in  which  it  closes 
or  stops  the  mouth  of  the  bottle.    Figure  9  is  an  elevation 
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of  the  same,  (with  the  lower  portion  of  the  hottle  broken  out,) 
showing  the  position  of  the  stopper  after  opening  or  unstop- 
ping the  bottle  to  empty  it.  *  *  A  is  the  bottle,  (of  any 
shape  or  design,)  on  the  interior  of  the  neck  of  which  I  pro- 
pose to  form  a  shoulder,  as  seen  at  x.  The  stopper  is  formed 
of  a  stem  or  rod,  b,  having  a  saitablo  knob  portion,  B,  and 
having  secored  (or  formed)  on  it  a  gutta  percha  or  other 
elastic  or  yielding  Talve  or  cork,  e.  I  have  represented  the 
Btem,  b,  as  made  of  metal,  and  with  a  thimble  or  cover,  e, 
of  soft  material,  sach  as  gutta  percha,  at  its  lower  end,  the 
object  of  which  is  to  avoid  any  possibility  of  injuring  the  bot- 
tle by  the  sudden  contact  with  the  glass  of  the  hard  stem, 
when  the  latter  is  forced  or  drops  down  into  the  bottle  in 
'opening.'  The  valve  portion,  «,  I  have  shown  secured  to 
the  stem,  b,  by  means  of  a  band  or  collar,  d,  and  an  an- 
nular depression  in  the  etem,  b,  into  which  the  yielding 
stock  of  e  isforc^d  and  held  by  the  encircling  collar,  d;  but,  in 
lieu  of  this  mode  of  construction,  the  entire  stopper  may  be 
formed,  if  found  practicable  and  expedient,  of  rubber;  the 
stem  portion  'hard,'  with  its  lower  end  'soft,'  and  the  con- 
ical valve  portion,  e,  of  the  proper  flexibility.  The  position 
of  the  valve  portion,  e,  on  the  stem,  b,  is  such  as  to  allow  the 
knob  or  upper  end  of  the  stopper  to  protrude  a  short  distance 
beyond  the  month  of  the  bottle  when  the  valve,  c,  is  in  its  seat — 
that  is,  when  the  bottle  is  closed — in  order  that  the  stopper 
may  be  readily  forced  down  into  the  bottle  by  pressure  or  a 
blow  with  the  hand,  to  open  the  bottle.  The  entire  length  of 
the  stopper  (its  stem)  is  such  that,  when  resting  in  the  empty 
bottle,  as  shown  at  figure  2,  it  cannot  turn  over  and  get 
wrong  end  towards  the  mouth  of  the  bottle.  At  figure  2  I  have 
shown  in  dotted  lines  the  position  of  the  projecting  end  of 
the  stopper  before  the  oottle  is  unclosed.  I  prefer  to  make 
the  valve,  c,  as  shown,  conical,  with  upper  end  hollow,  and 
provide  the  interior  of  the  neck  with  a  shoulder,  x;  for  in  this 
form  of  valve  and  seat  the  stoppef  is  readily  forced  down 
through  the  neck,  but,  in  being  forced  up  against  its  seat  or 
shoulder,  the  valve,  e,  will  be  bulged  or  upset,  and  cannot  be 
forced  out,  which  is  a  desideratum  where  the  contents  of  the 
v.4,no.7 — 41 
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bottle  embrace  gas  or  fixed  air,<— as,  for  instance,  'wben  soda 
-^ater  is  contained, — bat  other  forms  of  valve  may  be  used 
witboat  destroying  the  advantages  of  tny  invention.  The 
valve,  e,and  neok  of  the  bottle  should,  however,  be  so  shaped, 
even  when  the  shoulder,  x,  is  employed,  that  the  former  will 
be  compressed  in  the  taper  portion  of  the  neck  before  it  comes 
against  the  shoulder,  in  order  to  create  friction  sufficient  to 
prevent  the  falling  of  the  stopper  when  still  liquors  are  con- 
tained in  the  bottle ;  as,  for  instance,  a  valve  slightly  conical 
on  the  upper  end,  and  fitting  into  the  neck  of  the  bottle, 
shaped  correspondingly,  and  without  any  shoulder.  The  oper- 
ation of  my  new  stopper  for  bottles,  etc.,  may  be  thus  ex- 
plained : 

"I  may  remark  first,  however,  that  the  manipulation,  in 
closing  a  bottle  with  my  invention,  is  different  somewhat 
when  different  liquors  are  to  be  bottled;  that  is,  those  whioh 
are  bottled  under  pressure,  such  as  soda-water,  and  thoee 
which  are  still  liquors,  or  without  gas  or  pressure.  In  al] 
instances,  however,  the  stopper  is  formed  as  shown,  and  is 
forced  into  the  bottle  as  seen  at  figure  2.  To  bottle  soda- 
water  and  other  gaseous  liquids,  under  pressure,  I  take  the 
bottle,  thus  provided  with  its  stopper,  and  place  it  in  the  fill- 
ing machine,  in  which  the  given  quantity  of  water  and  gas  is 
supplied  to  the  bottle,  the  stopper  remaining,  as  seen  at  fig- 
ure 2.  I  then  invert  the  bottle  while  it  is  yet  attached  to  the 
supply  tube,  which  must  for  this  purpose  be  flexible  and  have 
its  cock  arranged  so  as  to  admit  of  the  bottle,  while  attached 
to  the  tube,  being  thus  turned  over,  when  the  stopper  falls 
into  the  neck  of  the  bottle,  the  valve,  c,  resting  in  its  seat,  and 
in  this  position  I  disconnect  the  bottle  from  the  filling  ma- 
chine, when  the  pressure  within  the  bottle  retains  the  valve, 
c,  against  its  seat  and  keeps  the  bottle  effectually  cfosed. 
When  it  is  desired  to  empty  the  bottle  a  slight  blow  or  press- 
ure on  top  of  the  knob,  b,  will  cause  the  stopper  to  descend  to 
the  bottom  of  the  bottle,  *as  seen  at  figure  2,  and  the  liquid  is 
poured  out.  The  stopper  being  of  a  much  greater  specific 
gravity  than  the  liquid,  and  being  so  long,  will  not  impede 
the  fiow  of  the  liquid  from  the  bottle  if  it  is  gradually  poured 
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ont.  In  bottling  etill  liquids,  such  as  cider,  porter,  etc., 
which  make  more  or  less  gas  after  being  closed  up,  I  take  the 
bottle  provided  with  its  stopper,  as  before  mentioned,  and 
pour  in  the  liquor  in  the  usual  manner;  then,  quickly  invert- 
ing  the  bottle,  cause  the  valve,  e,  to  drop  into  its  seat  par- 
tiallj,  and,  taking  hold  of  the  protruding  end  or  knob,  5,  I 
pull  the  valve,  c,  tight  into  its  seat,  when  the  mouth  of  the 
bottle  will  be  effectually  closed,  and  the  compression  of  the 
valve,  e,  of  elastic  material,  in  the  tapering  portion  of  the 
neck,  will  insure  the  retention  of  the  stopper ;  then  the  bot- 
tle is  tamed  up  again.  The  mode  of  unclosing  is  the  same 
in  aU  cases.     •    *    • 

"Wishing  to  be  understood  as  not  limiting  my  claims  of 
invention  to  any  particular  materials  o#  precise  forms  of  the 
parts  so  long  as  they  embody  the  characteristic  features  of 
form,  and  the  mode  of  operation  involved  in  my  invention, 
what  I  claim  as  new  and  desire  to  secure  by  letters  patent 
is — Firstly,  the  employment  in  combination  with  a  bottle, 
having  the  interior  of  its  neck  suitably  formed  to  receive  it, 
of  a  stopper  constructed  to  operate  in  closing-  and  unclosing 
the  bottle,  substantially  as  described;  teeondhf,  I  claim  bo 
constructing  the  valve,  c,  and  the  mouth  of  the  bottle,  that  the 
former  may  be  readily  forcied  through  the  latter  in  one  di- 
rection, and  incapable  of  easy  passage  through  it  in  the 
opposite  direction,  as  herein  before  described,  for  the  purpose 
set  forth ;  thirdly,  I  claim  making  the  entire  stopper  of  such 
a  length  that  it  cannot  turn  over  in  the  body  of  the  bottle,  as 
and  for  the  purpose  set  forth." 

It  is  important  to  see  what  is  the  proper  construction  of  the 
first  claim  of  this  patent.  The  specification  describes  the 
stopper  as  having  a  valve  on  it  which  is  to  be  elastic  or  yield- 
ing. It  is  indispensable  that  this  valve  shall  be  compressible. 
The  stopper  with  the  valve  on  it  is  described  as  a  distinct 
thing  from  the  bearing  surface  or  seat  on  the  interior  of  the 
neck  of  the  bottle  with  which  the  valve  comes  in  contact  to 
close  the  bottle.  * 

By  the  terms  of  the  first  claim  the  stopper  is  to  be  "constructed 
to  operate  in  dosing  aifd  unclosing  the  bottle  substantially  as 
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described."  The  olaim  is  to  meohanism,  to  a  physical  strac- 
tare,  to  the  oom°bination  of  a  bottle  which  has  a  neck,  and 
has  the  interior  of  its  neck  suitably  formed  to  receive  the 
stopper,  with  a  stopper  constructed  as  stated  in  the  claim. 
This  means  a  stopper  constructed  as  described,  and  which,  by 
reason  of  its  construction,  operates  as  described,  in  connec- 
tion with  the  neck  of  the  bottle,  in  closing  and  unclosing  the 
bottle.  The  claim  is  not  to  the  employment  in  a  bottle  of  a 
given  mode  of  operation^  resulting  from  any  structure  of  stop- 
per. Such  a  claim  would  not  be  a  claim  to  a  process;  it 
would  be  a  claim  to  a  function  of  mechanism  aside  from  the 
structure  of  such  mechanism.  It  would  not  be  a  valid  claim. 
The  proper  construction  of  the  claim  is  that  it  is  a  claim  to 
^he  employment,  in  Combination  with  a  bottle  having  the 
interior  of  its  neck  suitably  formed  to  receive  such  stopper,  of 
a  stopper  constructed  substantially  as  described.  Of  course, 
a  stopper  constructed  as  described  will,  in  combination  with 
a  bottle  BO  arranged,  operate  in  a  definite  way, — in  the  way 
described  in  closing  and  unclosing  the  bottle.  The  claim, 
then,  is,  in  effect,  one  to  the  structure  of  the  stopper,  so  far 
as  its  parts  are  brought  into  use  in  the  closing  and  unclosing 
of  the  bottle. 

In  Godd  No.  3  the  stopper  is  a  stopper  of  a  different 
structure  from  the  plaintiff's  stopper,  and  it  does  not  have  the 
features  of  construction  or  operation  which  the  specification 
of  No.  44,684  states  to  be,  or  which  are,  the  characteristic 
features  of  the  plaintiff's  stopper,  so  far  as  those  features 
are  not  also  characteristic  of  the  stopper  shown  in;  the 
Albertson  patent  of  August  26,  1862.  In  Godd  No.  2  the 
stopper  cannot  be  inserted  through  the  neck  of  the  bottle,  and 
is  not  of  a  length  exceeding  the  diameter  of  the  bottle,  or 
receptacle  in  which  it  is  placed;  although  it  can  be  brought 
in  close  contact  with  a  suitable  bearing  surface  or  seat  on  the 
interior  of  the  neck  of  the  bottle  to  close  it,  and  be  depressed 
or  pushed  down  into  the  bottle  to  open  it,  and  although  any 
tendency  to  force  it  out  only  tightens  the  Joint  between  the 
Btopper  and  the  seat.  These  features  all  of  them  existed  in  the 
patent  of  August  26,  1862,  in  refereftce  to  the  stopper  thei« 
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shown.  The  stopper  in  Godd  No.  2  hfts  no  stem  or  rod,  no 
knob  projecting  beyond  the  mouth  of  the  bottle  when  the 
sphere  is  at  its  closing  place,  no  elastioiyielding  or  compress- 
ible valve  on  the  stopper.  It  is  trud  that  the  stopper  in  Codd 
No.  2  is  of  a  greater  specifio  gravity  than  the  liquid,  so  that 
it  will  fall  into  the  seat  by  gravity  when  the  bottle  is  inverted, 
and  then  be  held  there  by  the  pressure  of  gas  in  the  liquid. 
But  this  is  not  enough  to  make  an  infringement  of  the  first 
claim.  The  oonstruotion  of  the  stopper  in  Codd  No.  2  is  so 
essentially  different  in  the  particulars  above  pointed  out  from 
that  of  the  plaintiff's  stopper,  so  far  as  such  construction  is 
involved  in  the  first  claim,  that  it  cannot  be  held  to  infringe 
that  claim.  The  second  cUim  is  not  infringed  because  in 
Godd  No.  2  there  is  no  valve,  G,  on  the  stem,  and  no  valve 
capable  of  being  forced  through  the  mouth  of  the  bottle  from 
without  it.  The  third  claim  is  not  in  question. 
The  bill  is  dismissed,  with  obsts. 


Fbtbbsoh  v.  Thb  Cha.ndob  asd  Masteb. 

(Dittriet  Court,  D.  Oregon.    November  9, 1880.) 

1.  CsAiOB  LrNE. — The  primary  purpose  of  a  crane  line  is  to  steady  the 
bactutays,  and  in  blustery  weather  it  is  very  apt  to  chafe  and  wear 
oat  where  it  is  fastened  to  the  stays ;  and,  therefore,  it  ought  not  to 
be  used  as  a  foQt-rope  without  caution,  and  the  aid  of  the  stays. 

a.  Sake.— The  weather  being  wet  and  the  night  dark,  and  the  wind 
strong,  the  libellant  was  ordered  to  go  aloft  and  cast  oft  the  stop  on 
the  foretop-gallant  halliards,  which  he  did  by  going  up  the  rigging 
and  out  on  the  crane  line  to  the  space  between  the  topmast  and  top- 
gallant stay,  and  there  untying  the  stop  with  both  hands  while  he  sat 
upon  the  crane  line,  without  any  other  hold  or  security,  and,  just  as 
the  stop  was  cast  ofF,  the  line  parted  near  the  top-gallant  stay,  and 
the  libellant  was  precipitated  to  the  deck  and  seriously  injured. 

Held,  that  the  injury  was  caused  by  the  negligence  of  the  libellant 
In  going  on  the  crane  line  without  an  opportunity  of  examining  its 
condition,  and  without  holding  to  the  stays  by  his  arms  or  legs,  or 
both,  while  casting  oft  the  stop;  and  that  if,  by  reason  of  the  negli- 
gence or  misconduct  of  the  mate,  the  crane  line  was  insufficient,  still 
the  libellant  could  not  recover  damages  for  the  injury,  because  even 
then  his  own  negligence  substantially  contributed  to  the  result. 
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8.  Fbllov  SattTAKT. — S«mSle  that  the  mate  Is  not  the  fellow  servant  of 
a  sailor  so  as  to  exempt  the  master  from  liability  for  an  injury  caused 
to  the  latter  by  the  negligence  of  the  former. 

4.  Dbvtatiok. — ^A  departure  from  the  due  course  of  a  voyage  to  save 
property  merely,  is  a  deviation,  and  will  forfeit  the  insurance ;  but  a 
departure  to  save  life  is  not.  But,  although  the  law  will,  as  between 
the  insurer  and  insured,  excuse  a  departure  from  motives  of  human- 
ity, a  master  is  not  correspondingly  bound  to  make  such  departure 
even  to  save  the  life  of  one  of  the  crew ;  but  the  time  and  risk  likely 
to  be  consxuned  and  incurred  in  such  departure,  as  compared  with 
that  incident  to  the  direct  voyage,  are  to  be  considered,  and  have  a 
controlling  influence  in  the  matter. 

i.  8amk. — On  June  10th,  in  latitude  38  south,  and  longitude  91  vest,  the 
ship  Chandos  was  on  her  way  to  Portland,  Oregon,  with  a  cargo  of  rail- 
way iron,  without  a  surgeon  or  any  surgical  appliances  on  board,  when 
the  libellant  fell  from  aloft  and  broke  his  thigh  bone.  Hdd,  that  if  the 
■hip  could  have  made  a  port — as,  for  instance,  Valparaiso,  distant 
about  1,080  miles — in  five  or  six  days,  it  would  have  been  the  duty  of 
the  master  to  have  gone  (here,  and  obtained  surgical  aid  for  the  libel- 
lant; but  if  it  could  not  have  been  done  in  less  than  two  weeks,  he 
was  not  bound  to  make  the  departure- 

C  BicK  OK  Injuked  Seamen. — The  hospital  service  of  the  United  States 
is  not  intended  to  supersede  the  marine  law,  which  imposes  an  obliga- 
tion on  a  vessel  to  take  care  of  a  seaman  falling  sick,  or  becoming 
injured  in  its  services,  but  only  auxiliary  thereto. 

7.  Same. — A  seaman  injured  in  the  service  of  a  vessel,  without  his  fault, 

is  entitled  to  be  taken  care  of  at  the  expense  of  the  vessel  until  the 
end  of  the  voyage,  and  longer,  if  necessary  to  effect  a  cure,  so  far  as 
the  same  can  be  done  by  the  use  of  the  ordinary  medical  means ;  and 
the  fault  which  will  exempt  a  vessel  from  such  liability,  is  not  mere 
ordinary  negligence  consistent  with  good  faith,  but  some  positively 
vicious  conduct,  such  as  gross  negligence,  or  wil^l  disobedience  of 
orders. 

8.  KeoIiBot  to  Send  Seauan  to  Hospital. — Damages  allowed  for  neg- 

lecting to  send  libellant  to  the  marine  hospital  at  Portland,  at  the 
expense  of  the  ship,  for  12  days  after  her  arrival  hi  the  Columbia 
river. 

In  Admiralty. 

John  Woodward  and  Charles  Woodward,  for  libellant. 

John  W.  Whalley  and  M,  W.  Fechheimer,  for  respondent 
and  claimants. 

Deadt,  D.  J.  In  January,  1 880,  the  American  ship  Chandos 
sailed  from  the  port  of  New  York  for  Portland,  with  a  full 
cargo  of  railway  iron.     The  libellant,  Gustavus  Peterson,  a 
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Dative  of  Sweden  and  aged  twenty-seven  years,  shipped  for 
the  voyage  as  an  able-bodied  seaman. 

Near  three  o'clock  of  the  morning  of  June  10th,  in  about 
latitude  88  south,  longitude  90  west,  from  Greenwich,  the 
weather  being  dark  and  rainy,  with  a  good  breeze,  the  libel> 
ant  was  ordered  by  the  second  mate  to  go  aloft  and  cast  off 
the  stop  on  the  foretop-gallant  halliards.  He  went  up  the 
rigging  on  the  starboard  side  to  the  top,  and  thence  out  on 
the  crane  line,  and  stood  or  sat  npon  it — probably  the  latter 
— between  the  topmast  and  top-gallant  backstays,  while, 
without  other  hold  or  support,  he  untied  with  both  hands  the 
stop,  which  was  about  18  inches  or  two  feet  above  the  line. 
Just  as  the  libellant  finished  untying  the  stop,  the  line  on 
which  he  was  resting  parted  at  the  hitch  near  the  top-gallant 
stay  and  precipitated  him  to  the  deck.  In  falling,  he  appears 
to  have  struck  first  on  one  foot  on  the  ship's  boat,  which  was 
stowed  bottom  up  on  the  booms  just  abaft  of  the  foremast, 
and  then  fell  over  on  the  deck,  striking  his  head  on  the  pin- 
rail  as  he  went  down.  *  The  distance  from  the  crane  line  to 
the  bottom  of  the  boat  on  which  libellant  struck  is  about  80 
feet,  and  from  there  to  the  deck  is  about  10  feet  more. 

The  alarm  'was  soon  given  and  the  man  was  immediately 
carried  into  the  house  on  deck,  used  as  a  forecastle,  in  an 
unconscious  condition,  aaid  bleeding  profusely  from  what  ap- 
peared to  be  a  severe  injury  to  the  head.  The  master  was 
called  and  came  at  once  to  the  forecastle,  and  had  the  libel- 
lant stripped  and  examined,  placed  in  a  bunk,  and  dressed  his 
head.  The  fall  caused  a  fracture  of  the  collar  bone,  and  a 
severe  out  in  the  head,  from  which  the  libellant  in  due  time 
fully  recovered.  It  also  caused  a  fracture  of  the  femur  or  thigh- 
bone of  the  right  leg  a  little  below  the  middle  of  the  same.  On 
the  next  day  after  the  accident  the  master  had  the  libellant 
removed  into  the  carpenter's  room,  and  his  leg  bandaged  with 
splints  and  placed  in  a  box  then  made  for  that  purpose.  There 
seems  to  have  been  a  difference  of  opinion  on  board  as  to 
whether  the  leg  was  broken  or  not — the  master's  testimony 
being  that  he  did  not  think  that  it  was  broken  until  July  4th, 
when  the  vessel  was  in  latitude  about  2  degrees  north  and 
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longitude  110  west,  at  trhich  time  he  became  satisfied  that  it 
was  broken. 

The  Chandos  arrived  in  the  Colombia  river  on  August 
1 0th,  and  anohored  in  Baker's  bay,  where  she  remained  10 
days,  and  then  proceeded  to  Portland,  where  she  arrived  on 
August  22d.  There  the  libellant  was  sent  to  the  marine  hos- 
pital, where  he  remained  about  two  months.  From  the  evi- 
dence  of  the  hospital  physicians  the  bone  has  united  and  the 
leg  will  in  all  probability  be  strong  and  sound,  but  it  is  about 
three  inches  short ;  the  knee  is  also  somewhat  stiff,  but  that 
will  probably  pass  away. 

The  Ubellant  brings  this  suit  against  the  vessel  and  the 
master  to  reoover  $5,000  damages  for  the  injury  suffered  by 
the  fall,  and  the  subsequent  inattention,  alleging  that  the  fall 
was  caused  by  the  neglect  of  the  master  in  not  providing  a 
sufficient  crane  line,  and  that  the  shortening  of  his  leg  was 
caused  by  negleot  and  the  want  of  proper  treatment  after  the 
fracture. 

Upon  the  first  point  I  find  against  the  libellant.  From  the 
evidence  it  plainly  appears  that  the  crane  line  is  not  pri> 
marily  a  foot-rope,  and  that  it  is  put  upon  the  stays  to  keep 
them  steady,  and  not  to  walk  upon,  but  that  it  is  often  used 
by  seamen  more  or  less  as  a  support  or  rest  in  going  from  the 
top  to  the  stop  and  casting  it  off.  It  also  appears  that  this 
line,  which  is  usually  on  this  vessel  a  fifteen-thread  ratline, 
is  very  liable  to  chafe  and  wear  from  the  swaying  of  the  stays, 
so  that  sometimes  it  only  lasts  a  day  or  so,  and  is  therefore 
considered  an  insecure  footing,  and  one  that  ought  not  to  be 
used  without  other  support,  or  more  than  ordinary  caution. 

As  an  evidence  of  how  soon  this  line  may  become  chafed 
and  weakened,  and  therefore  of  its  insecurity  as  a  |oot-rope, 
it  may  be  mentioned  that  on  the  evening  before  the  libellant 
was  hurt,  as  he  came  down  from  furling  the  sail,  he  sat  with 
all  his  weight  upon  this  same  crane  line  while  he  put  on  this 
same  stop.  And  yet  it  broke  with  him  under  similar  circum- 
stances within  eight  hours  thereafter.  When,  therefore,  the 
libellant,  who  appears  to  be  a  man  above  the  average  weight, 
went  upon  this  line  in  the  dark,  without  any  precaution  against 
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its  breaking,  or  observation  as  to  its  then  condition,  I  think 
he  'was  guilty  of  negligence.  The  libellant  aaBomed  the  ordi- 
nary risks  of  his  employment,  and  the  liability  of  the  crane 
line  to  part  appears  to  be  one  of  them. 

The  negligence  of  the  libellant  was  the  proximate,  if  not  the 
sole,  cause  of  the  injury;  and,  therefore,  he  cannot  recover 
for  the  damage  resulting  from  it.  2  Thompson  on  Negli- 
gence, 1148;  Bowas  v.  Pioneer  Tow  Line. 

But  the  libellant  also  claims  that  the  crane  line  was  insuf- 
ficient when  put  up,  a  few  days  before,  by  the  express  direc- 
tion of  the  mate,  being  only  a  piece  of  old  rotten  manilla 
gasket ;  that  he  went  upon  the  crane  line  to  oast  off  the  stop 
by  the  special  order  of  the  second  mate,  and  that  it  was  cus- 
tomary on  the  vessel,  in  giving  an  order  to  cast  off  this  stop, 
to  say :  "Go  aloft,  and  get  on  that  crane  line  and  cast  off  the 
stop  on  the  top-gallant  halliards."  But,  in  my  judgment,' 
the  evidence  fails  to  establish  either  of  these  allegations;  and, 
if  it  did,  the  libellant  would  not  thereby  be  relieved  from  the 
obligation  to  exercise  ordinary  care  and  prudence  in  going  on 
such  line,  or  casting  off  such  stop. 

Admitting  however,  the  alleged  negligence  of  the  mate,  and 
that  the  master  or  owner  and  the  vessel  are  liable  therefor, 
still,  if  the  negligence  of  the  libellant  substantially  contributed 
to  produce  the  injury,  he  could  not  recover  damage  therefor. 
In  this  view  of  the  matter  it  is  unneccessary  to  consider 
whether  the  mate  was  a  fellow  servant  of  the  libellant,  within 
the  general  rule  which  exempts  a  master  from  responsibility 
for  injuries  to  those  in  his  employ  resulting  from  the  negli- 
gence of  a  fellow  servant  employed  in  the  same  general  busi- 
ness. 

In  Halverton  v.  Nison,  8  Saw.  562,  the  libellant,  while  at 
work  upon  a  triangle,  fell  to  the  deck,  by  reason  of  the  negli- 
gence of  the  raate  in  rigging  the  same,  and  was  seriously 
injured.  Mr.  Justice  Hoffman,  upon  the  strength  of  the 
authorities,  but  with  apparent  reluctance,  held  that  the  own- 
ners  of  the  vessel  were  not  responsible  for  the  injury. 

But  the  mate  being  the  immediate  agent  and  representa- 
tive of  the  master, — ^his  very  »ight  hand,  as  it  were, — acting 
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viibin  his  view  and  under  his  persdnal  direction,  I  think'  he 
ought  not  to  be  considered  the  fellow  servant  of  the  men  in 
the  forecastle  within  this  rule,  but  rather  the  locum  tenena  of 
the  master  and  owner,  for  whose  negligence,  resulting  in  injury 
to  any  of  the  crew  while  in  the  correct  discharge  of  their  duty, 
the  vessel  and  master  ought  to  be  responsible. 

The  relation  between  the  master  and  sailor  at  sea  is  more 
of  a  parental  character  than  that  between  the  employer  and 
employe  on  shore, — partioularly  in  the  great  transportation 
lines,  workshops,  and  factories  of  modem  times ;  and,  there- 
fore, the  former  may  and  do  rely  more  for  their  safety  and 
well-being  upon  the  foresight  and  personal  direction  of  those 
in  authority  over  them  than  the  latter.  Again,  an  employe 
on  shore,  who  is  unwilling  to  incur  the  risk  arising  from  the 
negligence  or  want  of  skill  of  a  fellow  servant,  may  ordinarily 
quit  such  employment,  but  a  seaman  must  remain  on  board, 
at  least  until  a  port  is  made,  however  unskilful  or  negligent 
the  mate  may  be. 

In  the  argument  for  the  respondent  and  claimants  signifi- 
oance  was  sought  to  be  given  to  the  fact  the  libellant  went 
aloft  in  his  oil  skins  and  gum  boots,  and  by  way  of  the  rigging, 
instead  of  "shinning  up  the  backstays."  But  in  this  instance 
it  is  too  plain  for  argument  that  the  libellant's  fall  was  not  in 
any  way  attributable  to  the  amount  of  clothing  he  wore,  or 
the  way  in  which  he  went  aloft,  but  solely  to  the  means  he 
adopted  of-  supporting  himself  while  there — the  resting  his 
whole  weight  upon  the  crane  line  without  being  aware  of  its 
condition.  From  the  evidence,  and  the  very  nature  of  the 
case,  I  am  satisfied  that  it  was  just  as  proper,  and  much 
easier  and  sa^er,  to  have  climbed  up  the  rigging  and  have 
swung  out  on  the  backstays,  to  cast  off  this  stop,  as  to  have 
shinned  up  the  stays  for  that  purpose.  Under  ordinary  cir- 
cumstances an  active,  light  man  might  adopt  the  latter  way, 
while  a  heavy,  logy  one,  particularly  at  night  in  rough  weather, 
would  very  naturally  prefer  the  former. 

The  second  point  made  by  the  libellant  is  not  so  easily 
disposed  of.  It  is  the  well-settled  law  that  a  seaman  receir* 
ing  an  injury,  or  becoming  atck  in  the  service  of  the  ship 
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Trithont  his  fanit,  is  entitled  to  be  cured  or  cared  for  at  the 
expense  of  the  vessel.  Harden  t.  Oorden,  2  Mass.  547 ;  Reed 
V.  Can/ield,  1  Sum.  397;  The  Ben  FUnt,  1  Abb.  U.  S.  R.  128; 
Brown  v.  Overton,  Sprag.  Deo.  463.  And  the  fault  which  will 
forfeit  this  right  upon  the  part  of  the  seaman  must  be  some 
positivelj  vicious  conduct,  such  as  gross  negligence  or  wilful 
disobedience  of  orders.  Ordinary  negligence,  consistent  with 
good  faith  and  an  honest  intention  to  do  his  duty,  is  not  suf- 
ficient. Reed  v.  Canfield,  supra,  206;  The  Ben  Flint,  eupra, 
130.  The  propriety  and  goo4  policy  of  this  rule  is  eloquently 
vindicated  by  Mr.  Justice  Story  in  Harden  v.  Garden,  eupra, 
547,  and  in  the  application  of  it  a  court  of  admiralty  will  not 
be  quick  to  find  cause  to  exclude  the  seaman  from  its  benefits.. 

The  libellant,  notwithstanding  his  want  of  caution  in  going 
upon  the  crane  line,  was  clearly  entitled  to  be  cared  for  at 
the  expense  of  the  ship,  and  the  question  now  is,  what  was 
the  nature  and  extent  of  this  obligation?  It  is  not  contended 
by  counsel  for  the  libellant  that  the  ship  ought  to  have  been 
furnished  with  a  surgeon,  or  that  the  master  should  have  had 
more  than  ordinary  knowledge  and  experience  in  ascertaining 
or  treating  fractures  of  the  leg.  But  it  is  claimed  that  if  the 
master  had  exercised  ordinary  skill  and  care  in  the  examina* 
tion  and  treatment  of  the  libellant's  leg,  be  would  have  ascer* 
tained  that  the  thigh-bone  was  fractured,  and  have  been  able  to 
set  it  BO  that  it  would  not  now  be  three  inches  short ;  and  also 
that  it  was  the  duty  of  the  master  under  the  circumstances  to 
have  gone  into  the  nearest  port — ^Valparaiso — ^where  it  is 
admitted  that  proper  surgical  aid  and  appliances  could  hav« 
been  obtained.  Upon  the  evidence  it  is  very  uncertain  what 
time  it  would  have  taken  to  reach  Valparaiso  from  the  place 
where  the  accident  occurred — ^a  distance  of  18  degrees  east 
and  5  degrees  north.  Counsel  for  the  libellant  argnes  that  it 
might  have  been  done  in  11  days,  but  the  calculation  upon 
which  this  conclusion  is  based  assumes  that  the  vessel  might 
have  changed  her  course  from  about  north-west  to  east,  and 
made  about  four  miles  an  hour  to  Valparaiso. 

Now,  there  is  no  evidence  in  the  case  as  to  the  force  or 
direction  of  the  wind  between  the  locality  of  the  accident  and 
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the  latter  place,  and  ve  are,  therefore,  left  almost  to  conjee* 
tare  as  to  the  time  that  would  have  been  consumed  in  making 
the  detour.  The  burden  of  proof  is  upon  the  libel  lant  to  sup- 
port  his  allegation  that  the  master  failed  to  do  his  dutj 
towards  him  in  this  respect.  If  it  had  been  shown  that  the 
vessel  could,  under  the  circumstances,  make  about  ten  miles 
an  hour,  and  thereby  have  made  Valparaiso  in  a  little  more 
than  five  or  six  days,  it  might  have  been  proper  for  the  master 
to  have  gone  in  there — ^indeed,  I  think  it  would  have  been  his 
duty  to  do  so.  But,  as  it  is,  I  do  not  think  it  would  be  safe 
to  assume  that  this  port  could  have  been  made  in  less  than 
two  weeks,  and  I  do  not  think  that  the  vessel  was  under  obli- 
gation to  make  that  sacrifice  of  time  and  risk  of  oai^o  for  the 
libellant. 

In  Brown  v.  Overton,  supra,  the  libellant  fell  from  aloft  and 
broke  both  his  legs  below  the  knees.  The  master  set  them  as 
well  as  he  could,  and  they  were  permanently  deformed  and 
disabled.  The  accident  happened  25  days'  sail  from  St. 
Helena,  and  the  course  of  the  vessel  was  within  eight  or  ten 
hours  of  that  port,  but  the  master  refused  to  touch  there  for 
surgical  aid.  Mr.  .Justice  Sprague  held  that  it  was  the  duty 
of  the  master  to  have  gone  in,  although  it  is  doubtful  whether 
the  deformity  could  have  been  prevented  or  cured  at  that  late 
day.  No  other  case  at  all  in  point  has  been  cited  on  this 
question ;  and,  while  it  proves  it  is  the  duty  of  the  master  to 
seek  surgical  aid  for  a  wounded  seaman  while  there  is  any 
chance  of  its  being  useful,  yet  it  by  no  means  follows  that 
it  is  his  duty  to  do  so  at  any  sacrifice  or  risk  to  the  vessel  or 
voyage.  There  moat  be  some  limit  to  the  obligation  to  seek  aid 
outside  of  the  vessel.  A  fall  from  aloft  is  an  incident  of  a 
seafaring  life,  and  the  law  can  scarcely  be  that  in  such  a  case 
surgical  aid  must  be  sought  to  the  serious  hindrance  or  delay 
of  the  voyage  and  the  liability  of  the  cargo  to  depreciation  m 
the  port  of  destination,  or  the  delay  or  loss  to  some  important 
enterprise  undertaken  upon  the  faith  of  its  due  delivery. 

It  is  also  urged  by  counsel  for  the  respondent  that,  under 
the  circumstances,  any  departure  from  the  prescribed  coarse 
of  the  voyage  to  obtain  aid  for  the  libellant  would  have  been 
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a  deviation,  and  caused  a  forfeitare  of  the  Inanrance  upon  the 
vessel  and  cargo.  The  rule  of  law  is  that  a  delay  by  departure 
from  the  due  course  of  a  voyage,  to  save  property  merely,  ia 
a  deviation,  but  to  save  life  is  not.  Crocker  v.  Jackson, 
Sprague'8  Dec.  142;  The  Boston  d  Cargo,  1  Sum.  335;  Th« 
Ewbank  d  Cargo,  Id.  424;  Bond  v.  The  Cora,  2  Wash.  84. 

Whether  a  departure  in  such  a  case  as  this  can  be.consid- 
.  ered  as  made  to  save  life  may  be  a  question.  As  between 
the  insured  and  insurer,  if  there  is  any  doubt  about  it,  it 
should  be  resolved  in  favor  of  the  former.  I  have  found  no 
case  exactly  in  point,  and  in  the  meantime  will  say,  with  Mr. 
Justice  Washington,  in  Bond  v.  The  Cora,  supra,  that  "I  will 
not  be  the  first  judge  to  exclude  such  a  case  from  the  excep- 
tions  to  the  rule, "  that  a  deviation  works  a  forfeiture  of  the 
insurance.  But  the  law,  in  the  interest  of  humanity,  will,  as 
between  the  insurer  and  insured,  justify  a  departure  from 
the  course  of  the  voyage  to  save  life  in  cases  where  the  v.essel 
is  under  no  legal  obligation  to  do  so ;  and,  therefore,  even  if 
the  GhandoB  might  have  gone  to  Valparaiso  to  save  the  life 
or  limb  of  the  libeUant  without  forfeiting  her  insurance,  it 
dbes  not  follow  that  the  master  was  bound  to  make  such 
departure.  For  the  like  reasons  and  stronger,  which  excused 
the  master  from  going  into  Valparaiso,  he  was  not  bound  to 
put  into  any  port  south  of  San  Francisco;  and  when  he 
reached  the  point — 39  degrees  30  minutes  north  latitude,  140 
degrees  20  minutes  west  longitude — from  which  it  was  con- 
venient to  make  the  latter  port,  he  was  quite  as  near  the 
mouth  of  the  Columbia  as  the  Golden  Gate,  and  was  therefore 
justifiable  in  preferring  the  former,  as  it  was  on  the  course  of 
his  voyage. 

As  to  the  treatment  of  the  libeUant  on  board  the  Ghandos, 
it  does  not  appear  that  there  is  any  just  ground  of  complaint, 
unless  it  be  that  the  master'ought  to  have  ascertained  that 
his  leg  was  broken  before  he  did,  and  at  once.  His  own  tes- 
timony is  to  the  effect  that  he  did  not  conclude  the  leg  was 
broken  until  July  4th,  and  that  is  the  entry  in  his  log.  But 
of  the  truth  of  this  I  am  in  doubt,  because  it  appears  that  he 
treated  the  limb  as  if  it  was  broken,  as  far  as  the  appliances 
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irilhin  his  command  woald  permit.  He  had  the  leg  bandaged 
'with  aplintB,  and  put  in  a  box  the  next  day  after  the  accident. 
His  present  explanation  of  why  be  nsed  the  box  is  that  it  was 
to  keep  the  leg  from  "slatting"  (rolling)  around  with  the 
motion  of  the  ship ;  and  that  very  circnmstance,  it  seems  to 
me,  ought  to  have  led  to  an  examination  that  would  haye 
disclosed  the  fact  that  the  Jemur  was  fraetnred.  '  Still,  it  does 
not  appear  that  the  master,  with  the  means  at  his  command, 
oould  have  cared  for  the  leg  any  better  than  he  did,  even  if  he 
had  been  certain  that  it'<:was  fractured.  From  the  evidence 
it  appears  that  the  fractui-e  was  caused  by  the  fall  from  the 
crane  line  to  the  boat  and  striking  on  the  foot,  and  therefore 
it  "was  probably  oblique,  and  attended  with  more  or  less  dis' 
placement — ^the  upper  part  of  the  bone  turning  upwards,  and 
the  lower  part  pushing  downwards  and  backwards  and  by  the 
other.     2  Hohnes'  Sys.  Surg.  861. 

In, such  a-case,  it  appears  from  the  books  that  if  the  sub- 
ject is  an  adult,  whose  muscles  are  not  paralyzed,  and  there- 
fore  offer  the  ordinary  resistanee  to  extension,  more  or  less 
shortening — from  one-fourth  to  one  and  one-half  inches — 
will  always  be  the  result,  even  where  the  case  is  treated  b^ 
skilful  surgeons,  with  the  best  appliances ;  nor  will  a  short- 
ening in  such  case  of  even  three  inches  necessarily  imply 
unskilful  treatment.  Hamilton's  Prin.  &  Prac.  Surg,  291; 
Id.  Frao.  &  Dislo.  397;  2  Holmes'  Surg.  865;  1  Elwell's  Med. 
Sur.97. 

It  only  remains  to  consider  the  case  after  the  arrival  of  the 
Ghandos  in  the  Columbia  river.  And,  first,  it  is  well  to  state 
that  the  obligation  of  the  ship  to  take  care  of  the  libellant, 
and  do  what  could  be  done  for  him  under  the  circumstances, 
continued  until  the  vessel  arrived  at  Portland — the  end  of  his 
voyage — and  even  longer,  if  the  libellant  still  required  nurs- 
ing or  medical  treatment;  and  the  fact  that  the  libellant  waa 
entitled  to  admission  into  the  marine  hospital  at  Portland, 
did  not  excuse  the  ship  from  this  obligation,  because  that  was 
his  personal  privilege  or  right,  which  he  might  avail  himself 
of  or  not,  as  he  saw  proper.  As  was  said  by  Mr.  Jastioe 
Strong,  in  Reed  v.  Canfitld,  aupra,  200,  202,  the  hospital  serr- 
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ioe  in  the  ports  of  the  United  States  does  not  supersede  the 
marine  law  on  this  subject,  bat  is  only  auxiliary  to  it;  and, 
notwithstanding  this,  the  seaman  is  entitled  "to  be  cured,  at 
the  expense  of  the  ship,  of  the  sickness  or  injury  sn'stained  in 
the  ship's  service.  *  •  •  The  expenses  incurred  in  the 
cure,  whether  they  are  of  a  medical  or  other  nature,  for  diet, 
lodging,  nursing,  or  other  assistance,  are  a  charge  on  and  to 
be  borne  by  the  ship ;  •  *  »  and  when  the  core  is  com- 
pleted, at  least  so  far  as  the  ordinary  medical  means  extend, 
the  owners  are  freed  from  any  further  liability." 

When  the  Chandos  arrived  at  Baker's  bay,  according  to  the 
testimony  of  the  experts,  there  was  still  a  chance  that  the  leg 
might  be  reset  so  as  not  to  be  more  than  one  and  a  half 
inches  short.  At  least,  the  libellant  was  still  on  his  back  from 
the  effects  of  the  injury,  with  a  leg  which  was  manifestly 
three  inches  short.  Under  the  circumstances  it  was  the 
bonnden  duty  of  the  master  to  have  procured  surgical  aid  and 
advice  at  once,  and  see  if  anything  could  be  done  to  give  the 
unfortunate  man  the  use  of  his  limb.  This  aid  could  have 
been  obtained  from  Fort  Ganby,  which  was  almost  within 
hail,  or  Astoria,  only  a  few  miles  distant,  oi  by  sending  th« 
libellant  to  Portland. 

But  the  master  left  the  vessel  at  once,  and  after  reporting 
the  case  to  the  collector  at  Astoria,  who  it  seems  advised  that 
the  libellant  be  kept  on  board  until  the  vessel  reached  Port* 
land,  washed  his  hands  of  the  matter  and  proceeded  to  the 
latter  place  on  business,  without  even  making  arrangements 
foir  a  surgeon  to  visit  the  libellant  on  board  the  vessel.  Upon 
his  return  to  the  vessel  on  August  14th,.  four  daysafterwards/ 
he  informed  the  libellant  what  the  collector  said,  and  added 
that  the  libellant  was  now  in  the  hands  of  the  collector,  and 
that  he,  the  master,  had  nothing  to  say,  but  advised  him  to 
remain  where  he  was,  as  it  would  cost  him  $40  to  go  to  Fort- 
land,  besides  the  risk  of  moving  from  boat  to  boat. 

When  the  vessel  came  to  Astoria,  on  August  20th,  the  mas- 
ter, instead  of  calling  a  surgeon  then  to  see  the  libellant,  at 
the  expense  of  the  vessel,  wrangled  with  the  collector  about 
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employing  one  nntil  the  latter  sent  a  physician  on  board,  ^o 
simply  advised  that  as  the  vessel  was  going  directly  to  Port- 
land, where  there  was  a  marine  hospital,  that  the  examina- 
tion of  his  case  be  deferred  until  he  reached  there.  In  all 
this  conduct  of  the  master  there  appears  to  have  been  a 
manifest  neglect  of  duty,  and  purpose  to  shirk  the  expenee  of 
giving  the  libellant  the  attention  he  was  entitled  to.  The 
libellant  was  not  in  the  hands  of  the  collector,  onless  he  had 
actually  been  delivered  into  his  charge  as  the  agent  of  the 
marine  hospital  service,  of  which  there  is  no  pretence ;  nor 
was  the  expense  of  transporting  the  libellant  to  the  hospital 
at  Portland,  in  advance  of  the  vessel,  a  proper  charge  against 
him  under  any  circumstances,  but  it  should  have  been  paid 
by  the  vessel,  unless  the  transportation  was  furnished  by  the 
hospital  service. 

In  this  matter  I  fear  the  master  was  actuated  by  a  desire 
to  save  expense  to  the  vessel,  of  which  it  appears  from  the 
answer  he  is  a  part  owner.  In  a  spirit  of  petty  parsimony 
he  appears  to  have  denied  the  libellant  a  chanoe  to  have  his 
fractured  leg  reset  and  made  comparatively  useful,  rather 
than  incur  the  trifling  expense  of  sending  him  from  Baker's 
bay  to  the  hospital  at  Portland.  For  this  dereliction  of  dnty 
the  master  and  the  vessel  are  responsible  to  the  libellant  in 
damages.  The  amount  of  these,  of  course,  must  be  limited  by 
the  uncertainty  as  to  whether  an  immediate  removal  to  the 
hospital  would  have  been  of  any  substantial  benefit  to  the 
libellant. 

In  Brown  v.  Overton,  supra,  which  is,  in  many  of  its  cir- 
cumstances, a  similar  case  to  this,  the  master  neglected  to 
send  the  libellant,  who  had  fallen  from  aloft  and  broken  both 
his  legs  70  days  before,  to  a  hospital  for  three  or  four  days 
after  the  vessel  arrived  at  the  port  of  Boston,  and  damages 
were  allowed  for  such  neglect,  as  well  as  the  refusal  to  pnt 
into  St.  Helena  for  surgical  aid  25  days  after  the  accident 
occurred,  amounting  to  $600.  In  fixing  the  amount  of  dam- 
ages in  this  case  the  court  will  not  overlook  the  fact  that  the 
general  treatment  of  the  UbeUant  by  the  master  has  been  kind 
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and  eouBiderate,  nor  that  the  principal  and  only  fault  in  his 
conduct  seems  to  have  arisen  from  a  desire  to  save  for  the 
ship  at  the  expense  of  the  libellant.  Under  the  circumstances 
I  think  the  libellant  ought  to  recover  at  least  $250,  and  a 
decree  will  be  given  against  the  ship  and  master  aocordiuglj. 


Thb  Tbentoh. 
{Dittriet  Court,  B.  D.  Miehigan.    JXovevabm  29, 188a) 

1.  AoioBAi/rT— 8AUB-7LEBNB.— By  the  law  of  most,  If  not  all,  civilized 

nations,  the  sale  of  a  Teesel  by  proceedings  in  rem,  in  a  court  of  com- 
petent jurisdiction,  extinguishes  all  liens  upon  her,  and  vests  a  clear 
and  indefeasible  title  in  the  purchaser. 

2.  Same — Bake — Samb. — Hence,  where  an  American  vessel  was  sold  by 

the  maritime  court  of  Ontario,  the  sale  was  held  to  discharge  a  lien 
for  necessaries  furnished  in  Cleveland,  Ohio,  notwithstanding  the 
court  had  declined  to  enf  ftrce  such  lien  against  the  vessel  for  the  want 
of  Jurisdiction. 

3.  Same— Bamb — Baue. — In  such  cases  the  lienholder  is  remitted  to  his 

remedy  agai^ist  the  proceeds  of  sale,  and  it  seems  that  his  claim  will 
lie  allowed  wherever  a  lien  exists  by  the  law  of  the  place  where  the 
contract  is  made. 

In  Admiralty. 

This  was  a  libel  for  supplies  and  materials  furnished  at 
Cleveland,  the  home  port  of  the  vessel,  in  1876,  for  which  a 
lien  was  claimed  under  the  law  of  the  state  of  Ohio.  The 
present  owner  of  the  schooner,  appearing  as  claimant,  pleaded 
in  substance  that  in  July,  1878,  the  libellants  caused  the  ves- 
s«l  to  be  seized  at  Toronto,  Ontario,  by  virtue  of  a  warrant 
issued  by  the  maritime  court  of  Ontario,  upon  a  petition 
filed  by  the  libellants  for  the  same  cause'of  action  for  which 
their  libel  was  filed  in  this  court;  that  in  August,  1878,  one 
Michael  Gallagher  intervened  with  a  claim  for  wages  as 
watchman  and  ship-keeper  from  December  1,  1877,  to  Jime 
27,  1878;  that  about  the  same  time  one  William  McAllister 
also  intervened  with  a  claim  for  wages  as  mate  from  April  4 
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to  Maj  4, 1877,  to  the  amoant  of  |52.60 ;  that  the  two  last< 
mentioned  claims  were  consolidated,  and  on  September  25, 
1878,  the  vessel  was  condemned  and  ordered  sold  to  satisfy 
these  claims ;  that  upon  such  sale  she  was  purchased  by  the 
claimant  for  $1,000,  and  she  has  since  been  registered  at  the 
custom-house  in  Toronto;  that  notice  of  the  pendency  of  these 
proceedings,  and  of  the  sale,  was  given  by  publication,  pur- 
suant to  the  practice  of  the  court,  and  by  the  arrest  und 
detention  of  the  vessel;  that  the  maritime  court  of  Ontario 
had  jurisdiction  of  these  causes  and  authority  to  direct  the 
sale,  and  that  claimant  became  the  owner  of  the  vessel,  dis- 
charged of  all  liens. 

It  appeared,  from  the  proceedings  in  the  Canadian  case, 
that  a  demurrer  was  interposed  to  libellants'  petition,  upon 
the  ground  that  the  maritime  court  had  no  jurisdiction  to 
enforce  a  claim  for  necessaries  supplied  to  an  American 
vessel  in  a  port  in  the  United  States.  This  demurrer  was 
sustained  by  the  court,  and  libellants'  petition  dismissed. 
The  vessel  was  sold,  as  above  stated,  by  virtue  of  a  decree 
rendered  upon  the  consolidated  claims  of  Gallagher  and  Mc- 
Allister. The  question  in  this  case  was  whether' this  sale  was 
sufficient  to  divest  the  libellants  of  their  claim  for  necessa- 
ries. 

Moore  &  Canfield,  for  libellants. 

Wiiner  dt  Speed,  for  claimant. 

Brown,  D.  J.  The  maritime  court  of  Ontario  was  created 
by  an  act  of  parliament  of  the  dominion  of  Canada,  approved 
April  28,  1877,  the  object  of  which  was  "to  establish  a  court 
of  maritime  jurisdiction  in  the  province  of  Ontario."  The 
first  section  vested  in  the  court,  in  very  brief  language,  "such 
jurisdiction  as  is  exercised  by  any  existing  British  vice-admi- 
ralty court."  To  ascertain  what  jurisdiction  is  exercised  by 
the  vice-admiralty  courts  of  Great  Britain,  we  are  referred  to 
an  act  of  the  imperial  parliament  known  as  "the  vice-admiralty 
court's  act,  1863,"  which  is  made  applicable  to  all  existing  as 
well  as  to  future  vice-admiralty  courts.  The  tenth  section 
of  this  act  declares  that  these  ooorts  shall  have  cognizanoe 
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of  'what  are  generally  known  as  maritime  oases,  viz. :  Sea- 
men's and  master's  wages,  pilotage,  salvage,  towage,  damage, 
bottomry  bonds,  gayments  of  mortgages  from  the  proceeds  of 
Bale,  possessory  suits,  and,  among  others,  (subdivision  10,) 
"claims  for  necessaries  supplied  in  the  possession  in  which 
the  court  is  established,  to  any  ship  of  which  no  owner  or  part 
owner  is  domiciled  within  the  possession  at  the  time  of  the 
necessaries  being  supplied." 

In  considering  the  effect  of  this  sale,  I  must  assume  that  the 
dominion  parliament  had  the  requisite  antbcnrity  to  establish 
this  court,  and  that  it  possesses  the  powers  and  jurisdiction 
which  the  act  purports  to  vest  in  it.'  While  not  strictly  a 
vice-admiralty  court,  (the  judges  of  which  hold  their  commis- 
sions directly  from  the  crown,)  its  jurisdiction  is  nearly  if  not 
quite  identical  with  those  courts,  and  we  are  bound  to  give  its 
proceedings  such  faith  and  credit  as  is  given  to  them. 

That  the  sale  of  a  vessel,  made  pursuant  to  the  decree  of 
a  foreign  court  of  admiralty,  will  be  held  valid  in  every  other 
country,  and  will  vest  a  dear  and  indefeasible  title  in  the 
purchaser,  is  entirely  settled,  both  in  England  and  America. 
Story  on  Conflict  of  Laws,  §  593 ;  WUliamt  v.  Armroyd,  7  Or. 
423 ;  The  Tremont,  1  W.  Rob.  168 ;  The  Mary,  9  Or.  126 ; 
The  Amelie,  6  Wall.  18;  The  Granite  State,  1  Sprague,  277. 
In  the  case  of  The  Helena,  4  Bob.  Adm.  4,  this  doctrine  was 
carried  so  far>as  to  sustain  a  sale  made  after  a  oaptnre  by 
pirates.     See,  also,  Grant  v.  McLaughlin,  4  John.  84. 

These  cases  fully  establish  the  doctrine  stated  by  Mr.  Jus- 
tice Story,  (Conflict  of  Laws,  §  593,)  that  "whatever  the  court 
settles  as  to  the  right  or  title,  or  whatever  disposition  it  makes 
of  the  property  by  sale,  revendication,  transfer,  or  other  act, 
will  be  held  valid  in  every  other  country  where  the  same  ques* 
tion  comes  directly  or  indirectly  in  judgment  before  any  other 
foreign  tribunal.  This  is  very  familiarly  known  in  the  cases 
of  proceedings  in  rem  in  foreign  courts  of  admiralty,  whether 
they  are  causes  of  prize,  or  of  bottomry,  or  of  salvage,  or  of 
forfeiture,  or  of  any  of  the  like  nature  over  which  courts  have 
a  rightful  jurisdiction,  founded  upon  the  actual,  rightful,  or 
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conBtmotive  possession  of  the  subjeci-matter."  This  is  not 
the  law  of  England  and  America  alone.  The  commeroial  code 
of  France  contains  similar  provisions  regarding  the  judicial 
sale  of  ships. 

Article  193 :  "The  liens  of  creditors  shall  be  extingoished, 
independently  of  the  general  methods  of  extinguishrog  obli- 
gations, by  a  judicial  sale  made  according  to  the  forms  estab- 
lished by  the  following  title,  or  when,  after  a  voluntary  sale, 
the  ship  shall  have  made  a  voyage  at  sea  under  the  name 
and  at  the  risk  of  the  purchaser,  and  without  opposition  on 
the  part  of  the  creditors  of  the  vendor." 

In  commenting  upon  'this  article,  Dufour  observes,  (2  Droit 
Maritime,  47:)  "Moreover,  the  sale  upon  seizure  has  al- 
ways had  the  effect,  in  our  law,  of  purging  the  encum- 
brances with  which  the  property  was  charged."  "The  decree 
clears  all  liens,"  said  Loysel.  "We  perceive  the  reason  of 
this.  These  kinds  of  sales  are  made  notoriously  and  publicly. 
The  creditors  are  perfectly  advised  of  what  is  passing.  It  is 
for  them  to  take  precautions  to  assure  their  payment  from  the 
price  of  the  ship ;  but  if  they  persist  in  remaning  unknown 
their  negligence  ought  not  to  prejudice  the  purchaser.  To 
these  general  reasons  we  ought  to  add  another  peculiar  to  the 
maritime  law.  He  who  buys  at  a  judicial  sale  must  pay  hia 
price  upon  the  spot.  He  is  not  bound  to  wait  until  the  credit- 
ors are  made  known  to  pay  into  their  hands.  He  ought, 
then,  to  be  protected  against  their  claims.  Otherwise  the 
judicial  sale,  instead  of  offering  security  which  attracts  buy- 
ers, would  be  only  a  snare  from  which  they  would  eagerly 
escape.  For  these  reasons,  according  to  our  article,  the  pur- 
chaser at  a  judicial  sale  receives  the  vessel  free  and  clear  of 
all  encumbrances."  Page  53.  •  "Moreover,  it  would  not  follow 
that  the  creditors  are  entirely  disarmed  by  this  result.  On 
the  one  hand  their  debt,  in  effect,  subsists ;  and,  on  the  other, 
nothing  is  easier  than  to  transfer  the  entire  amount,  with  the 
lien  which  it  draws  after  it^  to  the  price  of  the  ship." 

Article  766  of  the  German  Mercantile  Code  expressly  pro- 
vides that  the  lien  of  ships'  creditors  upon  the  vessel  becomes 
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void :  {ij  "By  a  compulsory  sale  of  the  vessel  in  a  home  port 
the  purchase  money  takes  the  place  of  the  ship,  as  regards  the 
ship's  creditors.  The  ship's  creditors  must  be  publicly  sum* 
moned  to  protect  their  rights.  In  other  respects  the  provis- 
ions regulating  the  proceedings  for  a  sale  are  reserved  to  the 
laws  of  the  various  countries."  The  600th  article  of  the 
Spanish  Code  is  equally  explicit :  "If  the  sale  takes  place  at 
public  auction  and  with  the  intervention  of  judicial  authority, 
according  to  the  formulas  prescribed  by  article  608,  every 
responsibility  of  the  ship  in  favor  of  its  creditors  is  extinguished 
from  the  moment  in  which  the  written  evidence  of  sale  is 
agreed  to."  Similar  provisions  are  found  in  article  1398  of 
the  Portuguese,  article  193  of  the  Belgian,  article  290  of  the 
Italian,  article  840  of  the  Chilian,  and  article  477  of  the  Bra- 
zilian Code.  In  short,  the  doctrine  that  the  sale  of  a  vessel 
by  a  court  of  competent  jurisdiction  discharges  her  from  liens 
of  every  description,  is  the  law  of  the  civilized  world. 

Such  sales,  however,  may  be  impeached  by  the  owner  or 
other  person  interested  by  showing  (1)  that  the  court  or  officer 
making  the  sale  had  no  jurisdiction  of  the  subject-matter  by 
actual  seizure  and  custody  of  the  thing  sold.  Rose  v.  Himely, 
4  Cranch,  341 ;  Bradetreet  v.  The  Neptune  Ins.  Co.  3  Sumn. 
601;  The  Mary,  9  Cranch,  126;  Woodruff  v.  TayUrr,  20  Vt. 
65 ;  Daily  v.  Doe,  8  Fbd.  Bbp.  903.  Whether  it  be  not  also 
essential  that  there  should  have  been  proper  judicial  proceed* 
ings  upon  which  to  found  the  decree,  and  personal  or  pub- 
lic notice  of  the  pendency  of  such  proceedings,  it  is  unneces- 
sary here  to  determine,  since  it  appears  that  sworn  petitions 
were  filed,  and  notice  of  the  pendency  of  the  proceedings 
given  thrpugh  the  newspapers,  pursuant  to  the  practice  of 
the  maritime  court.  (2)  That  the  sale  was  made  by  a 
fraudulent  collusion,  to  which  the  purchaser  at  such  sale  was 
a  party.  Parkhurst  v.  Sumner,  23  Vt.  638;  Annett  v.  Terry, 
35  N.  T.  256;  Casirique  v.  Imrie,  L.  B.  4  H.  of  L.  427,  (3) 
That  the  sale  was  contrary  to  natural  justice.  The  Flad  Dyen, 
1  C.  Rob.  135 ;  Castrique  v.  Imrie.  In  case  of  sale  by  a  master, 
the  court  will  inquire  into  the  circumstances  and  see  whether 


Digitized  by 


Google 


662  VBOKBAL  BKPOBTBB. 

it  was  necessary  and  for  the  interest  of  all  concerned ;  bat  the 
effect  of  such  sale  to  discharge  liens  is  the  same.  The  AmeUe, 
6  Wall.  18. 

In  the  case  under  consideration  none  of  these  objections  are 
taken  to  the  validity  of  the  sale,  bat  it  is  insisted  that  it  can- 
not be  held  to  have  discharged  the  vessel  of  liens  which  the 
court  making  the  sale  had  no  jurisdiction  to  enforce.  I  have 
found  no  case,  except  possibly  that  of  The  Angelique,  (17  Law 
Bep.  104,  since  expressly  overruled,)  which  lends  countenance 
to  this  proposition.  Upon  principle,  it  seems  to  me  wholly 
untenable.  It  is  true  the  vessel  was  originally  condemned, 
in  part  at  least,  upon  a  claim  for  ship-keepers'  fees,  which 
would  not  in  this  country  be  considered  to  import  a  maritime 
lien.  The  Thomas  Scattergood,  Gilpin,  1;  The  Havana,  1 
Sprague,  402 ;  The  Island  City,  1  Low.  375 ;  The  Sarah  Jane, 
2  Am.  Law  Rev.  450;  Owney  v.  Crockett,  Abb.  Ad.  493. 
But  this  was  a  question  exclusively  for  the  consideration  of 
the  maritime  court  under  the  laws  of  Canada,  and  the  pre- 
sumption is  conclusive  that  the  facts  necessary  to  give  that 
court  jurisdiction  existed.  Hudson  v.  Guestier,  6  Cr.  281; 
Comstock  V.  Cratvford,  8  Wall.  396.  To  say  that  the  judicial 
sale  of  a  vessel  frees  her  only  from  such  liens  as  the  court 
making  the  sale  had  jurisdiction  to  enforce  by  original  process, 
is  a  practical  denial  of.  the  principle  that  such  a  sale  vests  a 
clear  title  in  the  purchaser.  This  would  make  the  validity  of 
the  sale  depend,  not  upon  the  power  of  the  court  to  condemn 
and  sell,  but  upon  its  authority  to  assume  jurisdiction  of  all 
claims  which,  by  the  law  of  another  country,  might  be  liens 
upon  her.  There  are  probably  no  two  countries  in  which  the 
jurisdiction  of  the  admiralty  courts  'is  identically  the  same. 
That  of  our  own  courts  does  not  extend  to  all  casea  which 
would  fall  within  such  jurisdiction  according  to  the  civil  law, 
and  the  practices  and  usages  of  continental  Europe.  By  the 
codes  of  most  civilized  nations  the  cost  of  construction,  the 
wages  of  ship-keepers,  the  rent  of  warehouses  for  the  storage 
of  her  tackle  and  apparel,  money  lent  to  the  captain  foi  the 
Use  of  the  vessel,  are  all  ranked  among  privileged  debts.    la 
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England  ihe  oourt  of  admiralty  is  vested  with  jarisdiction, 
not  only  of  ordinaty  colliBiona,  but  of  damages  done  by  a  ship 
to  wharves,  breakwaters,  and  other  fixtures  annexed  to  the 
soil ;  while  in  this  country  it  is  limited  to  floating  structures. 
In  England  a  master  has  a  remedy  against  the  ship  and 
freight  for  wages.  In  the  United  States  he  is  confined  to  a 
proceeding  in  personam.  By  the  law  of  Continental  Europe 
a  lien  arises  for  necessaries  furnished  in  a  home  port,  while 
in  this  country  there  is  none  unless  created  by  a  state  statute, 
apd  none  in  England  if  an  owner  is  domiciled  within  the 
kingdom.  We  also  recognize  Uens  for  general  average,  wharf- 
age, stevedores'  wages,  and  premiums  of  insurance,  none  of 
which  are  within  the  jurisdiction  of  thje  admiralty  division  of 
the  high  court  of  justice.  We  also  admit  claims  for  damage 
to  cargoes,  while  the  En^sh  court  can  only  proceed  against 
the  vessel  where  the  cargo  is  brought  into  England  or  Wales, 
and  no  owner  is  domiciled  therein.  It  may  be  added  that  the 
English  admiralty  has  jurisdiction  of  accounts  between  part 
owners,  and  may  decree  the  sale  of  a  share  or  shares  in  the 
ship,  while  we  can  only  take  cognizance  of  such  disputes 
incidentally  to  the  distribution  of  the  proceeds. 

Now,  if  the  theory  of  the  libellant  be  correct,  a  judicial  sale 
of  a  vessel  in  one  country  would  free  her  from  none  of  the 
liens  which  the  courts  of  that  country  were  unable  to  enforce. 
A  sale  under  such  circumBtances  would  be  utterly  destructive 
of  the  interests  of  owners  and  a  complete  sacrifice  of  the  ves- 
sel. No  one  could  possibly  know  the  value  of  his  purchase, 
for  no  one  could  foresee  the  amount  of  claims  that  might  be 
made  against  the  vessel  in  other  countries.  It  would  also 
compd  us  to  inquire  in  each  case  whether  such  foreign  court 
eould  have  taken  cognizance  of  the  claim,  either  by  original 
proceeding  or  by  petition  against  the  proceeds  of  sale,  and, 
as  the  foreign  law  in  each  case  must  be  proved  as  a  question 
of  fact,  the  errors  and  confusion  into  which  we  should  fall 
will  be  readily  appreciated. 

The  truth  is  that  all  these  liens  ate  inchoate  rights,  sub- 
ject to  the  contingency  of  loss  in  case  of  disaster  to  the  vessel 
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neoessitating  a  sale  by  the  master,  or  in  case  judicial  pro« 
ceedings  are  taken  against  her  in  a  foreign  country  to  subject 
her  to  claims  recognized  by  the  law  of  such  country.  The 
recognition  of  liens,  and  the  order  in  which  they  shall  be  mar- 
shalled and  paid,  pertain  to  the  remedy,  and  are  administered 
according  to  the  lex  fori.  When  the  courts  of  such  country 
have  obtained  jurisdiction  of  the  res  by  actual  seizure,  they 
have  full  power  to  dispose  of  the  property  and  to  transfer  the 
title,  and  such  transfer  will  ordinarily  be  respected  in  every 
other  country.  Nor  is  this  power  limited  to  the  final  deter- 
inination  of  the  case.  The  title  to  property  sold  pendente  lite 
will  be  respected  in  another  country,  though  the  proceedings 
upon  which  the  property  was  originally  seized  fail.  Stringer 
V.  The  Marine  In$.  Co.  L.  E.  4  Q.  B.  676. 

In  these  cases  of  judicial  sales  in  rem  the  liens  of  credit- 
ors are  not  extinguished,  but  are  merely  transferred  from  the 
ref  itself  to  the  fund  in  court.  The  decree  of  the  maritime 
court  deprived  the  libellaut  in  this  case  of  no  right  of  prop- 
erty. It  was  merely  adjudged  that  his  claim  was  not  of  that 
character  which  entitled  him  to  set  the  machinery  of  the  court 
in  motion.  It  does  not  follow  that. the  court  would  not  have 
entertained  a  petition  by  the  libellant  for  payment  from  the 
proceeds  of  sale,  after  the  satisfaction  of  what  under  the  laws 
of  Canada  are  maritime  liens,  upon  proof  that  by  the  lex  loci 
contractus  he  was  entitled  to  a  lien.  It  is  a  constant  practice 
in  our  courts  of  admh-alty  to  decree  the  payment  of  surplus 
proceeds  to  mortgagees  and  others  having  liens  which  are 
not  enforceable  by  original  proceedings.  As  Mr.  Justice  Story 
observes,  (Conflict  of  Laws,  |  3222>:)  "Where  the  lien  orpriv- 
il^e  is  created  by  the  lex  lod  contractus,  it  will  generally, 
though  not  universally,  be  respected  and  enforced  in  all  places 
where  the  property  is  found,  or  where  the  right  can  be  bene- 
ficially enforced  by  the  lex  fori.  And  on  the  other  band, 
where  the  lien  or  privilege  does  not  exist  in  the  place  of  the 
contract,  it  wiU  not  be  allowed  in  another  country,  although 
the  local  law  where  the  suit  is  brought  would  otherwise  sus- 
tain it."     Section  323 :   "But  the  recognitiw  of  the  existence 
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and  validity  of  rach  liens  by  foreign  coantries  is  not  to  be 
confounded  with  the  giving  them  a  Buperiority  or  priority 
over  all  other  liens  and  rights  justly  acquired  in  such  foreign 
countries  under  their  own  laws,  merely  because  the  former 
liens  in  the  country  where  they  first  attached  had  tl^ere,  by 
law  or  by  custom,  such  a  superiority  or  priority."  In  Har- 
rison y.  Steny,  5  Cranoh,  289,  Chief  Justice  Marshall  used 
the  following  language:  "The  law  of  the  place  where  the 
contract  is  made  is,  generally  speaking,  the  law  of  the  con- 
tract ;  that  is,  it  is  the  law  by  which  the  contract  is  expounded. 
But  the  right  of  priority  forms  no  part  of  the  contract  itself. 
It  is  extrinsic,  and  rather  a  personal  privilege,  dependent 
upon  the  law  of  the  place  where  the  property  lies,  and  where 
the  court  sits  which  is  to  decide  the  cause." 

It  is  believed  to  be  the  rule  of  the  English  as  well  as 
American  courts  of  admiralty,  after  the  payment  of  maritime 
liens,  to  direct  the  surplus  proceeds  to  be  paid  over  to  any 
one  who  may  have  a  lien  upon  such  proceeds  by  the  law  of 
the  place  where  the  contract  from  which  the  lien  arose  is 
made ;  or,  at  least,  to  retain  the  fund  in  court  until  the  court 
of  chancery  shall  have  made  an  order  for  its  distribution. 
The  Flora,  1  Hagg.  298;  The  Harmonie,  1  W.  Eob.  178;  The 
Nordstjemen,  Swab.  260 ;  The  Gustaf,  6  L.  T.  (N.  S.)  660. 

But  even  if  the  foreign  court  should  misjudge  this  question, 
and  hold  that,  by  the  law  of  Ohio,  the  libellant  had  no  lien 
at  all  upon  the  vessel,  or  should  deny  his  petition  for  pay- 
ment from  the  remnants  in  court,  the  sale  would  not  thereby 
be  invalidated,  or  the  vessel  remain  subject  to  arrest  in  this 
country.  This  was  the  precise  question  decided  in  Caetrique 
V.  Imrie,  L.  B.  4  H.  of  L.  427.  That  was  an  action  of  trover 
by  the  assignee  of  a  mortgagee  for  the  conversion  of  the  ship 
Ann  Martin.  Defendant  claimed  title  as  purchaser  at  a 
judici&l  sale  in  France.  The  question  arose  whether  the 
proceedings  in  the  French  civil  tribunal  were  in  personam  or 
in  rem.  It  was  held  that  the  sale  ordered  was  not  of  the 
interest  of  the  owner  in  the  ship,  as  upon  execution,  but  of 
the  ship  itself;  and  that  such  sale  divested  the  title  of  the 
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plaintiff,  although  he  had  sot  up  his  mortgage  in  the  French 
court,  and  that  court  had  disallowed  it  under  a  misapprehen- 
sion of  his  rights  under  the  English  law. 

In  delivering  the  opinion  of  the  court  of  exchequer  eham- 
her,  ox\  appeal  from  the  common  pleai,  Mr.  Justice  Black- 
bum  remarked:  "We  think  the  inquiry  is — Firtt,  whether 
the  subject  matter  was  so  situated  as  to  be  within  the  lawful 
control  of  the  state  under  authority  of  which  the  court  exists ; 
and,  secondly,  whether  the  sovereign  authority  of  that  state 
has  conferred  on  the  court  power  to  decide  as  to  the  disposi- 
tion of  the  thing,  and  the  court  has  acted  within  its  jurisdic- 
tion." The  judgment  of  the  exchequer  chamber  was  affiimed 
by  the  house  of  lords,  their  lordships  holding  that  the  error 
of  the  French  court  in  construing  the  law  of  England  did  not 
render  its  judgment  void  in  a  foreign  country,  although  it 
would  have  been  otherwise  in  a  case  of  fraud,  and  that  they 
were  bound  to  give  it  effect,  at  least  so  far  as  to  sustain  the 
validity  of  the  sale. 

The  fact  that  the  vessel  in  this  case  was  sold  for  the  small 
sum  of  $1,000,  is  due  to  a  multiplicity  of  causes,  amongst 
others  the  uncertainty  of  the  law ;  but  in  the  absence  of  fraud 
it  cannot  be  considered  an  element  in  the  decision  of  the 
caseJ  I  am  clearly  of  the  opinion  that  the  sale  was  valid,  and 
vested  a  complete  title  to  the  property  in  the  purchaser.  The 
libel  must  be  dismissed. 

As  the  cases  of  The  Kate  Moffatt  and  The  Gladiator  differ 
from  this  only  in  the  fact  that  libellants'  claims  were  rejected 
upon  the  ground  that  the  maritime  court  had  no  authority  to 
enforce  liens  which  accrued  before  the  passage  of  the  act 
creating  the  .court,  a  like  disposition  will  be  made  of  them. 
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Ik  the  Mattbb  of  the  PatiTioN  of  the  Bank  of  Nova 
Scotia  v.  Thb  Pboceedb  of  thb  Bbio  LiiiUAN. 

{Dittrict  Court,  E.  B.  Neu)  York.    July  28, 1880.) 

1.  Seamen— Wages— Right  m  Freight— Libh  ow  Ship— Moiitoaoeb>- 
PBioniTT.— The  rights  of  a  lender  upon  the  security  of  freight,  made 
payable  to  the  lender  by  a  bill  of  lading,  are  subject  to  the  seaman's 
right  in  the  freight  to  the  extent  of  his  wages.  Seamen  may  proceed 
for  their  wages  against  both  ship  and  freight.  When  they  do  so  pro- 
ceed, and  either  fund  is  suiflcient  to  pay  them  in  full,  the  court  can 
direct  as  to  the  mode  of  satisfying  their  decrees.  The  equity  in  the 
freight,  created  by  an  advance  upon  the  credit  of  the  freight,  is  no 
greater  than  the  equity  in  the  ship  created  by  a  mortgage  of  the  ship. 
As  between  two  such  creditors,  the  equitable  method  is  to  charge  the 
wages  upon  both  funds,  pro  rata. 

MeDaniel  &  Souther,  for  the  bank  of  Nova  Bcotia. 

Owen  <t  Oray,  for  Moran. 

Bbnbdict,  O.  J.  The  question  presented  by  this  petition 
arises  as  follows :  The  master  and  crew  of  the  brig  Lillian 
libelled  that  vessel,  and  also  the  freight  earned  upon  her  last 
Toyage,  to  recover  their  wages.  The  vessel  has  been  seized  and 
sold,  the  proceeds  amounting  to  $4,000.  The  freight  proceeded 
tigainst,  amounting  to  $1,095.96,  has  also  been  attached^ 
The  master  has  obtained  a  decree  by  default  for  his  wages, 
amountmg  to  $270.41,  against  both  the  vessel  and  the  freight. 
The  seamen  have4>btained  a  decree  for  their  wages,  amounting 
to  the  sum  of  $264.80;  also  against  both  vessel  and  freight. 
Several  other  claims  were  presented  which  are  not  in  dis- 
pute; but,  after  paying  all  liens  but  those  of  the  master  and 
seamen,  there  remain  of  the  proceeds  of  the  vessel  in  court  more 
than  sufficient  to  pay  their  wages  without  resort  to  the  freight, 
and  of  the  freight  more  than  sufficient  to  pay  the  wages  without 
resort  to  the  vessel.  The  Bank  of  Nova  Scotia  now  makes  it 
appear  that  they  have  a  mortgage  upon  the  vessel  exceeding  in 
amount  the  whole  of  the  proceeds  now  remaining  in  the  regis- 
try,  and  having  made  due  proof  of  their  mortgage,  and  the 
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amount  doe  thereon,  tbey  apply  to  the  oonrt,  by  petition,  for 
an  order  directing  that  the  wages  of  the  master  and  crew  may 
be  paid  out  of  the  freight,  and  that  the  whole  of  the  proceeds 
of  the  vessel  remaining  in  the  registry  may  be  paid  to  them 
in  satisfaction  pro  tanto  of  their  mortgage. 

James  A.  Moran  also  makes  it  appear  that  the  freight  in 
question  was  made  payable  to  him,  by  the  bill  of  lading,  as 
security  for  certain  advances  made  by  him  to  pay  expenses 
of  the  vessel  incurred  in  fitting  out  and  performing  the  voy< 
age  in  which  the  freight  now  in  the  registry  was  earned, 
which  advances  he  has  shown  amount  to  more  than  the 
amount  of  the  freight  in  the  registry,  whereupon  he  asks  to 
have  the  wages  of  the  master  and  crew  paid  out  of  the  pro- 
ceeds of  the  vessel,  and  the  amount  of  the  freight  in  the  reg- 
istry paid  over  to  him. 

In  this  controversy  the  owners  of  the  vessel  have  not  ap- 
peared, and  no  claim  has  been  made,  on  their  behalf,  to 
any  part,  either  of  the  proceeds  of  the  vessel  or  the  freight. 
No  defence  was  made  to  the  demand  of  the  master  and 
orew,  either  by  the  owners  or  by  the  Bank  of  Nova  Scotia,  or 
any  other  person,  and  accordingly  the  master  as  well  as  the 
seamen  have  obtained  decrees  for  their  wages  against  both 
the  ship  and  the  freight.  As  the  demands  of  the  master  and 
crew  can  be  paid  in  full,  either  or^  of  the  freight  or  out  of 
the  proceeds  of  the  vessel,  they  care  not  to  which  fund  they 
resort  for  the  satisfaction  of  their  decrees,  and  make  no  oppo- 
sition to  any  order  that  may  be  made  respecting  the  pay- 
ments of  their  demands.  It  is  thus  seen  that  this  is  a 
controversy  between  two  creditors,  one  of  whom  has  made 
advances  on  the  security  of  the  ship,  the  other  on  the  security 
of  the  freight. 

It  has  been  contended,  in  behalf  of  the  holders  of  the  mort- 
gage upon  the  ship,  that  Moran  acquired  no  lien  upon  the 
freight  by  reason  of  his  advances,  and,  therefore,  inasmuch 
as  his  right  is  simply  that  of  an  assignee  of  the  ship-owner, 
that  the  question  at  issue  is  the  same  as  if  the  controversy 
were  between  the  ship-owner  and  the  mortgagee,  in  which  case. 
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as  the  mftsier  and  crew  can  resort  to  either  the  ship  or  tlie 
freight  for  the  satisfaction  of  their  demand,  while  the  mort- 
gagee can  resort  to  the  ship  alone,  the  wages  should  be  satis- 
fied oat  of  the  freight,  in  accordance  with  a  familiar  rule  in 
equity.  This  contention  is  partly  right  ^nd  partly  wrong.  It 
is  nndonbtedly  true  that  Moran  acquired  no  lien  upon  the 
freight  for  his  advances.  His  right  depends  upon  the  con- 
tract made  with  him  by  the  ship-owner,  that  the  freight  should 
be  coUeoted  by  him  and  applied  to  him  to  repay  whatever 
might  be  due  him  for  the  moneys  he  had  advanced.  Hie 
interest  in  the  freight  must,  therefore,  be  subject  to  that  of 
the  seamen.  But  it  does  not  follow  that  he  is  thereby  elimi- 
nated from  this  controversy,  as  the  mortgagee  contends.  If 
he  were,  the  same  reasoning  would  eliminate  the  mortgagee. 
The  ship-owner  is  the  one  that  has  been  eliminated,  leaving 
the  mortgagee  of  the  ship  and  the  assignee  of  the  freight  the 
only  parties  to  the  controversy,  and  their  right  and  their 
equities  alone  to  be  considered.  {  '     ' 

It  has  been  urged  in  behalf  of  the  assignee  of  the  freight  that 
his  advances  were  made  for  the  purpose  of  enabling  the  ship 
to  earn  the  very  freight  which  he  now  claims,  and  a  superior 
equity  arises  in  his  favor  out  of  that  fact.  But,  as  before 
stated,  the  law  gave  him  no  lien  upon  the  freight  for  his 
advances,  and  I  am  unable  to  see  that  the-  fact  that  tho 
money  was  applied  to  payments  for  the  outfits  of  the  vessel 
for  this  voyage  gives  him  any  greater  equity  in  the  freight 
than  that  acquired  in  the  ship  by  the  mortgagee  of  the  ship, 
through  his  advances.  As  between  these  two  parties  the  equi- 
ties are  equal. 

If  the  holder  of  the  mortgage  upon  the  ship  has  no  equity 
superior  to  that  of  the  assignee  of  the  freight,  bis  applica- 
tion to  have  the  wages  paid  out  of  the  freight  cannot  be 
granted,  unless  it  can  be  held,  as  matter  of  law,  that  the  lien 
of  the  seamen  does  not  attach  to  the  ship  when  there  is 
freight  sufficient  to  pay  the  wages,  and  available  to  the  sea- 
men for  that  purpose.  Manifestly,  no  such  proposition  can 
be  sustained.     The  seamen  have  a  right  in  the  freight,  and  at 
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the  same  time  a  lien  upon  the  ship.  The  ship  is  as  mneh  bound 
for  the  payment  of  the  wages  as  is  the  freight.  The  seamen 
may  resort  to  either  fond  in  the  first  instance,  and,  that  prov- 
ing insufficient,  they  may  resort  to  the  other;  or,  as  here, 
they  may  proceed  against  both  at  the  same  time.  When, 
however,  they  do  proceed  against  both,  and,  as  here,  either 
proves  sufficient,  the  court  has  the  undoubted  right  to  con- 
trol the  method  of  satisfying  their  decrees.  And  when  there 
are  two  creditors  whose  equities  are  equal,  one  of  whom  is 
entitled  to  the  surplus  of  the  freight  and  the  other  to  the  sur- 
plus proceeds  of  the  ship,  the  only  equitable  method  is  to  direct 
that  the  wages  be  charged  against  both  funds  pro  rata.  That 
is  to  say,  that  out  of  the  freight  shall  be  paid,  the  master  and 
crews,  upon  their  decrees,  a  sum  bearing  the  same  propor* 
tion  to  the  whole  amount  of  the  wages  as  the  amount  of  the 
freight  bears  to  the  balance  of  the  proceeds  of  the  ship  in  the 
registry,  and  that  the  remainder  of  the  wages  shall  be  paid 
out  of  the  proceeds  of  the  ship.  The  freight  moneys  in  court 
after  such  deduction  may  then  be  paid  to  Moran,  upon  his 
filing  his  petition  therefor,  and  the  proceeds  of  the  ship  re- 
maining after  such  deduction  may  then  be  paid  to  the  Bank 
of  Nova  Scotia,  upon  the  present  petition. 
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LoNOBTBBBT  V.  Steah-Boat  B.  B.  Spbinobb.* 

[BMriet  Court,  8.  D.  Ohio.    December  2, 1880.) 

1,  Sbakkn— Implikd  Cokthact  fob  Trip.— In  the  absence  of  an  express 
agreement,  the  law  will  imply  that  the  employment  of  a  seaman  upon 
a  steam-boBt  is  for  the  trip  which  she  is  then  engaged  in. 

8.  BioffTs  OF  Ikjured  Sbamen.~A  seaman  who,  without  bis  fault,  is 
injured  in  the  service  of  the  boat,  is  entitled  to  his  full  wages  for  the 
trip  or  other  period  of  service  which  he  bad  then  entered  upon,  and 
to  be  cured  at  the  expense  of  the  boat 

In  Admiralty.    Hearing  on  libel,  answer  and  testimony. 

The  libel  alleged  that  on  December  13,  1879,  the  master 
engaged  the  libellant  as  fireman  on  the  Springer  for  the  trip 
from  Cincinnati  to  New  Orleans  and  return,  at  the  wages  of 
$85  per  month;  that'he  entered  upon  his  daties  assueh  fire- 
man, and  that  on  December  17,  1879,  while  in  the  perform- 
ance of  the  same,  he  was  directed  by  said  master  to  disen- 
gage a  tree  that  had  oaught  in  one  of  the  wheels  of  said 
steam-boat,  and  while  oceapied  in  disengaging  said  tree, 
without  any  fault  or  negligence  on  his  part,  his  arm  was 
caught  between  said  tree  and  wheel,  and  crushed  and  bruised 
BO  that  be  was  wholly  disabled  for  the  remainder  of  said  trip; 
that  said  trip  lasted  82  days,  for  which  he  claimed  full  wages ; 
that  he  was  put  to  expense  for  medical  attendance  and  sup- 
plies and  subsistence  to  the  amount  of  $50;  for  all  of  which 
he  prayed  the  decree  of  the  court. 

The  answer  denied  all  of  the  above-mentioned  allegations 
except  the  mere  fact  of  injury,  and  averred  that  the  same 
had  been  caused  solely  by  libellant's  negligence. 

Bateman  d  Harper,  for  libellant. 

Matthews,  Ramsey  dt  Matthews,  for  claimants. 

Swing,  D.  J.  The  evidence,  I  believe,  establishes  an  em- 
ployment for  a  month.  But  even  if  the  fact  was  otherwise, 
and  there  was  no  express  agreement  as  to  the  length  of  the 
employment,  the  law  would  imply  that  it  was  for  the  trip. 
Worth  V.  Steam-boat  Lioness  No.  2,  3  Fed.  Rep.  922 ;  Jansen 

'Reported  by  Florlen  Giauque  and  J.  C.  Harper,  of  the  Cincinnati 
bar. 
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V.  The  Heinrich,  Crabbe,  226.  The  trip  having  occupied  a 
month,  it  makes  no  difference  which  way  it  is  treated. 

As  to  the  question  of  injury :  The  libellant  was  directed  by 
the  captain,  or  some  other  superior  officer  of  the  boat,  to 
remove  the  obstruction  from  the  wheel.  It  was  a  perilous 
undertaking;  he  used  all  ordinary  care,  but  was  injured.  I 
understand  the  law  to  be  that  where  a  seaman  is  injured  in 
the  service  of  the  boat,  without  any  fault  on  his  part,  he  is 
entitled  to  recover  his  full  wages  for  the  trip  or  period  for 
which  he  was  employed,  and  the  expense  incurred  in  his  core. 
NeiUon  v.  The  Laura,  2  Sawy.  242 ;  The  North  America,  5 
Ben.  486;  Morgan  v.  The  Ben  Flint,  6  Am.  Law  Eeg.  (N.  8.) 
707;  S.  C.  1  Abb.  U.  S.  126;  Sims  v.  Jaekton,  1  Wash.  414; 
The'Nimrod,  Ware,  1,  9;  The  Forest,  Id.  420 ;  Harden  v.  Gor- 
don, 2  Mass.  541 ;  Reed  v.  Canfield,  1  Sumn.  195.  This  is  s 
well-established  doctrine  of  admiralty  law;  and,  the  libellant 
having  brought  himself  within  the  rule,  he  is  entitled  to 
recover. 

There  is  no  dispute  as  to  the  fact  that  the  libellant  was 
severely  injured,  and,  in  consequence  thereof,  unable  to  per- 
form his  duties  as  fireman  during  the  remainder  of  the  trip. 
The  evidence  shows  that  he  was  to  receive  $85  per  month; 
that  the  expense  of  medical  attendance  amounted  to  |15, 
and  of  ice,  medicines,  and  other  supplies  famished  daring 
sickness,  $10;  in  all,  $60;  imd  a  decree  will  accordingly  be 
entered  for  that  amount. 
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ETTiNa  and  others  v.  Marx'b  Exboutob. 

{Oireuit  Court,  E.  D.  Virgiwn.    Jane,  1880.) 

1.  Eqcm — Statotb  of  Limitations  —  Concurrent  Jurisdiction. — A 
court  of  equity  is  only  bound  to  apply  the  statute  of  limitations  trhera 
its  Jurisdiction  is  concurrent  witii  that  of  a  court  of  law. 

a.  Bamk— Samb— EzoLUnrvs  Juribdiotion.— A  court  of  equity  generally 
acts  in  analogy  to  the  statute  of  limitations,  but  is  not  bound  by  it, 
where  its  jurisdiction  is  exclusive  of  that  of  a  court  of  law. 

8.  Same— Same  —  Laches.  —  A  court  of  equity,  however,  does  not  act  in 
analogy  to  the  statute  of  limitations  where  there  has  been  gross  laches 
lu  prosecuting,right8,  or  long  and  unreasonable  acquiescence  in  the 
assertion  of  adverse  rights. 

4.  Same— Sakb — Trustee  Ain>  Cestui  Qm  Trust.— It  Is  a  general  rule 

that,  as  between  a  trustee  and  his  eettui  gve  tru*t,  neither  the  statute 
of  limitations,  nor  the  rule  of  analogy,  nor  lapse  of  time  will,  in  gen- 
eral, affect  the  right  of  the  beneficiary  to  redress ;  yet  equity  will  in 
such  cases,  when  the  circumstances- require  it,  enforce  against  the 
eetti  que  trust,  especially  where  the  rights  of  third  persons  are  con- 
cerned, its  own  peculiar  maxim,  vigUantibu*  et  non  dormientibua  jura 
tubiernunt. 

5.  Same — Same — Same. — Among  suc^  exceptional  cases  are  (1)  those  in 

which  the  public  convenience  requires  that  there  shall  be  a  speedy 
end  of  strife;  (2)  those  in  which  some  of  the  principal  parties,  in 
transactions  sought  to  be  reviewed,  are  dead  and  their  vouchen  lost ; 
(3)  those  in  which  the  court  could  not  be  certain,  from  lapse  of  time, 
that  relief,  apparently  proper,  would  certainly  be  Just ;  and  (4)  those 
in  which  the  disturbance  of  purchasers  or  transactions  acquiesced  in 
for  a  greater  or  less  time  would  prejudice  the  vested  rights  of  third 
persons. 
8.  Same — Same — Same — ^Acquiescence. — ^fi^eld,  under  the  circum- 
stances of  this  case, -that  an  acquiescence  for  12  years  in  an  in- 
vestment of  a  trust  fund  in  confederate  bonds  would  prevent  the 
ee»tui»  gue  trutt  from  recovering  the  scaled  value  of  the  confed- 
erate money  with  which  such  Iwnds  were  purchased,  at  the  ex- 
pense of  the  subsequent  creditors  of  the  trustee. 

7.  Trustee  and  Cestui  Que  TRtrsT—  Coverture.— 5rfd,  furiher,  that 
such  ee$tui»  que  trutt  were  not  barred  from  suing  the  trustee  by  covert- 
ure, or  by  l>eing  otherwise  not  sut  jurit, 

*  • 

In  Chancery. 

Samuel  Marx,  of  Bichmond,  Virginia,  died  in  the  fall  of 
1860,  leaving  a  large  estate,  consisting  in  part  of  real  estate, 
T.4,no.8 — 48 
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but  chiefly  of  valuable  stocks  and  bonds.  He  left  a  will 
appointing  his  brother  Dr.  Frederick  Marx,  his  nephew  Ed- 
ward Mayo,  both  of-  Biehmond,  and  another  who  never 
qualified,  his  executors,  and  also  trustees  for  the  trusts 
created  by  his  will;  and  devised  to  Frederick  Marx,  and  cer- 
tain of  his  adult  nephews,  certain  portions  of  his  estate  in 
absolute  right,  and  to  his  executors  the  residue  thereof;  but 
charged  them  as  trustees,  as  to  these  portions,  with  certain 
trusts  in  favor  respectively  of  Judith  Meyers,  Harriet  M. 
Etting,  Caroline  Barton,  and  Adeline  Mayo,  his  married  sis- 
ters then  living;  and  of  certain  daughters  of  his  deceased 
sisters  Louisa  Myers  and  Frances  Etting.  .He  directed  all 
his  real  estate  and  personalty  to  be  sold  as  soon  as  possible 
after  his  death,  and  those  proportions  of  the  proceeds  which 
were  not  devised  absolutely  to  be  invested  in  good  and 
secure  stocks,  with  power  in  the  trustees  to  convert  them 
into  other  stocks,  the  securities  to  be  taken  in  the  names  of 
th&  executors  for  the  beneficiaries  named  in  the  will,  and  to 
show  on  their  face  for  whose  benefit  they  were  respectively 
to  be  held ;  and  provided  that  these  securities  should  have 
the  character  of  realty  in  the  event  of  the  death  of  those 
entitled. 

Frederick  Marx  was  the  only  one  of  those  named  as  exe- 
cutors who  qualified  shortly  after  the  death  of  Samuel  Marx, 
which  he  did  on  the  thirteenth  December,  1860.  He  seems 
to  have  filed  an  appraisement  of  the  estate  in  due  time, 
according  to  law,  and  to  have  accounted  regularly,  before  a 
proper  commissioner,  as  to  his  transactions  for  the  years 
ending  December  13,  1861 ;  December  18,  1862 ;  December 
13,  1863;  and  for  the  subsequent  period  ending  September 
7,  1864.  I  believe  that  it  is  admitted  that  he  made  the 
sales  and  investments  required  by  the  will  in  good  faith;  no 
fraud  being  charged  or  pretended  in  regard  to  any  of  his 
transactions. 

•  On  November  26,  1864,  up  to  which  time  Frederick  Marx 
had  acted  as  sole  executor  and  trustee,  he  turned  over  to  Ed- 
ward Mayo,  who  had  then  just  qualified  as  executor  and 
trustee,  all  the  stocks,  bonds,  funds,  and  estate  in  his  hands. 
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taking  mintite  and  detailed  youchers  and  receipts  from  him; 
and  from  the  time  of  doing  bo  he  does  not  seem  to  have  had 
any  actual  connection  with  the  estate  or  the  trasts  of  the  will, 
either  in  the  capacity  of  execntor  or  trustee;  and  this  fact 
seems  to  have  been  Well  known  to  complainant  and  peti- 
tioner. The  subsequent  accounts  of  Edward  Mayo,  made  up  by 
commissioners  of  court,  show  that  Frederick  Marx  had  turned 
oyer  the  estate  in  the  manner  just  stated  to  Edward  Mayo. 

The  disconnection  of  Frederick  Marx  from  the  estate  at  the 
date  named  seems  to  be  acknowledged  by  the  bill  and  recog- 
nized by  the  decree  in  a  friendly  suit  which  was  instituted  in 
the  circuit  court  of  Richmond  in  March,  1869,  entitled  Etting 
et  al.  y.  Marx  et  al.;  the  object  of  which  was  to  substitute  as 
trustee  for  Mrs.  Etting,  then  under  coverture,  Francis  M.  Et- 
ting, one  of  her  adult  sons,  in  the  place  of  Edward  Mayo. 
It  is  not  pretended  that  Frederick  Marx  acted  or  was  consid- 
ered as  acting  in  the  capacity  of  executor  or  trustee,  after 
November  26,  1864,  whatever  his  legal  relation  to  the  trust 
might  have  been.  The  bill  in  the  friendly  suit  just  named 
recites  that  the  powers  of  Frederick  Marx  had  been  revoked 
after  he  had  "acted  for  a  time."  The  transactions  of  Fred- 
erick Marx  in  the  years  1861,  1862,  and  1863,  in  the  securi- 
ties of  the  estate,  were  very  large,  aggregating  probably  $75,- 
000.  After  1861  they  consisted  of  sales  of  stocks  for 
confederate  money,  and  in  the  exchange  of  one  sort  of  bonds 
for  another,  and  of  stocks  in  the  name  of  Samuel  Marx  for 
those  in  the  name  of  the  executor  for  the  respective  benefici- 
aries of  the  trusts  of  the  will. 

These  transactions  are  not  brought  in  question  in  the  pres- 
ent litigation ;  but  in  the  year  1864,  or  chiefly  in  that  year, 
Frederick  Marx  bought,  with  confederate  money  received  for 
other  stocks,  a  large  amount  of  the  bonds  of  the  confederate 
government.  The  securities  of  every  name  which  Frederick 
Marx  held  as  the  result  of  his  transactions  under  the  will  were, 
as  before  stated,  all  turned  over  on  November  26, 1864,  by  him 
to  Edward  Mayo,  and  Edward  Mayo  has  duly  turned  over  all 
of  them  except  the  confederate  bonds  to  the  persons  entitled. 
The  confederate  bonds,  however,  were  refused  by  some  of  the 
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beneficiaries;  and  tbe  object  of  the  present  litigation  is  to 
recover  of  the  representative  of  Frederick  Marx  the  scaled 
value  of  the  confederate  money  he  received  in  1864,  or  chiefly 
in  that  year,  and  which  he  expended  in  the  purchase  of  the 
confederate  bonds  which  have  been  refused  by  some  of  the 
beneficiaries  of  the  will  of  Samuel  Marx.  The  salt  was 
brought  by  Harriet  M.  Etting,  who  became  sui  juris  on  the 
death  of  her  husband  in  1870.  It  was  brought  in  February, 
1877,  and  those  of  the  other  beneficiaries  who  have  been  dis- 
posed to  join  in  the  litigation  have  come  in  by  petition.  The 
controversy  is  chiefly  in  regard  to  the  confederate  bonds.  A 
smaller  matter,  also  in  controversy,  is  that  presented  by  the 
petition  of  Moses  Myers,  for  whom  Frederick  Marx  made  a 
deposit  of  $3,004  in  the  Bank  of  Virginia  at  Bichmond  on 
May  6,  186.3,  Myers  being  then  in  .the  federal  lines,  and  not 
having  notice  of  the  deposit  at  the  time,  nor  at  *any  time 
before  April,  1865,  when  it  became  worthless  by  the  insolv- 
ency of  the  bank. 

Frederick  Marx  was  married  in  1874,  and  died  in  the  be- 
ginning of  1877,  shortly  before  the  filing  of,  Mrs.  Etting's 
bill.  He  left  debts  to  the  amount  of  $5,200,  contracted,  I 
believe,  within  a  few  years  before  his  death ;  none  of  which 
coold  be  paid  if  the  claims  of  the  complainant  and  petition- 
ers in  this  litigation  were  sustained  by  the  court. 

Harriet  M.  Etting  became  itii  juris,  as  before  stated,  in 
1870.  In  March,  1869,  during  her  coverture,  her  son,  Frank 
M.  Etting,  who  was  then  an  adult,  was  substituted,  on  her 
own  prayer,  for  Edward  Mayo,  as  her  trustee,  by  decree  of 
the  circuit  court  of  Bichmond,  as  before  mentioned.  Very 
soon  after  the  appointment  of  Frank  M.  Etting  as  such 
trustee  all  the  securities  which  Edward  Mayo  held  for  Mrs. 
Etting,  which  bad  been  turned  over  by  Frederick  Marx  in 
November,  1864,  were  turned  over  to  Etting  by  Mayo,  and 
were  all  received,  except  the  confederate  bonds. 

In  a  letter  of  June  18,  1869,  occupied  almost  exclusively 
with  statements  and  inquiries  about  tbe  stocks  and  bonds 
which  had  been  forwarded  to  him  by  Mayo,  Frank  M.  Etting 
wrote  to  Edward  Mayo,  on  one  point,  as  follows : 
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"I  must  here  take  occasion  to  say  that  mtq  have  heard,  acci- 
dentally, that  Unole  Frederick  had  been  told  (in  some  unfor- 
timate  diaoassion  with  a  member  of  the  family)  that  it  was 
our  intention  to  take  legal  steps  against  him  in  consequence 
of  some  of  his  iuTestments.  Such  statement  was  utterly  with- 
out foondatiou.  Mother's  remark  on  hearing  of  it  was  that 
there  were  but  few  of  the  family  left,  and  she  would  never 
consent  to  such  a  course  for  50  times  the  amount.  I  join 
most  entirely  in  the  feeling,  and  I  beg  you  will  assure  Uncle 
Frederick  of  this.  However  unfortunate  the  results  have 
been,  no  one  of  our  family  has  ever  ascribed  to  him  any 
action  inoonsistent  with  his  near  relationship,  or  his  charac* 
ter  as  an  honorable  man ;  nor  has  any  remark  been  made  in 
my  presence  but  what  might  well  be  repeated  in  his.  I  regret 
it  should  be  necessary  for  me  to  give  such  assurances ;  but 
this  is  not  the  first  time  that  an  effort  has  been  made  to  cre- 
ate differunces  in  the  fanuly — always  bad  enough,  but  ten- 
fold worse  if  arising  from  mere  pecuniary  considerations. 
Aside  from  any  claim  of  any  kind,  and  with  no  intention 
of  action  in  the  matter,  I  still  (to  be  perfectly  frank  with 
you)  cannot  feel  justified  in  my  own  eyes  in  receipting  for 
certificates  of  confederate  stock.  I  do  not  want  to  embarrass 
your  settlement  in  any  way,  or  delay  it,  and  we  will  see  what 
can  be  done  as  soon  as  I  have  more  time." 

In  a  letter  of  kinship  dated  July  3,  1869,  Frank  M.  Etting 
wrote,  among  other  things,  to  Edward  Mifyo  as  follows :  "  I 
transmit  h^ewith  a  receipt,  etc. ;  also  return  what  I  am  not 
entitled  to  give  a  receipt  for.  The  money  so  invested  has 
gone,  but  I  think  all  can  say,  let  it  go."  He  alluded  to  the 
confederate  bonds. 

John  A.  Coke  and  W.  W.  Henry,  for  complainants. 

John  S.  Wite,  for  defendant. 

HuoHBs,  D.  J.  There  is  little  to  be  considered  in  this  case, 
except  the  liability  of  the  estate  of  Frederick  Marx  for  the 
scaled  value  of  the  confederate  money,  which,  in  1864,  or 
chiefly  in  that  year,  he  invested  in  confederate  bonds.  No 
one  disputes  that  these  bonds  were  an  illegal  object  of  invest- 
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ment.     All  investments  in  them  have  heen  irrevocahly  decided 
to  be  void,  as  having  been  made  "in  aid  of  the  rebellion." 

It  is  not  charged,  however,  that  there  was,  on  the  part  of 

the  deceased  trustee,  any  fraudulent  motive  or  intention, 

moral  or  political,  in  making  the  investments.     There  is  no 

element  or  charge  of  fraud,  actual  or  constructive,  in  the 

j  present  case ;  and  so  the  only  question  is  one  of  liability  for 

a  well-intended  but  illegal  act.     Nor  can  it  be  denied  that  the 

{  estate  is  liable  for  these  investments,  unless  it  has  been 

I  absolved  by  the  bar  of  the  statutes  of  limitations,  or  by  the 

i  laches  of  the  complainant  and  petitioners  in  this  suit,  or  by 

their  acquiescence  so  long  as  to  render  the  enforcement  of  their 

demands,  at  this  late  day,  derogatory  to  the  rights,  interests, 

or  equities  of  others,  which  have  resulted  from  that  protracted 

acquiescence. 

As  to  the  statutes  of  limitations  I  do  not  think  they  affect 
this  case,  either  directly  or  by  analogy.  In  general,  equity 
merely  follows  the  analogies  of  the  law  in  respect  to  limita- 
tions.  A  court  of  equity  is  bound  to  apply  the  statute  only  in 
cases  where  the  courts  of  law  and  equity  would  have  concur- 
rent jurisdiction ;  that  is  to  say,  where  the  complainant  might 
have  gone  into  a,  court  of  law  with  his  cause  instead  of  com- 
ing into  chancery.  "In  such  cases  courts  of  equity  consider 
themselveb  within  the  spirit  of  the  statute  and  act  in  obedience 
to  it ;  but,  in  the  consideration  of  purely  equitable  rights  and 
titles,  they  act  in  analogy  to  the  statute,  but  are  not  bound 
by  it."  Hall  v.  Russell,  3  Saw.  515.  "In  all  oases^of  concur- 
rent jurisdiction,  at  law  and  in  equity,  statutes  of  limitations 
seem  equally  obligatory  in  each  court ;  and  courts  of  equity 
do  not  act  so  much  in  analogy  to  the  statutes  as  in  obedience 
to  them."  2  Story's  Eq.  Jur.  1520.  In  a  great  variety  of 
other  cases,  however,  courts  of  equity  act  only  upon  the  analogy 
of  the  limitations  at  law,  and  not  in  obedience  to  the  statutes. 
A  leading  and  very  instructive  case  on  this  subject  is  Haven- 
den  V.  Lord  Annesley,  2  Sch.  &  Lefroy,  629  et  seq. 

There  is  also  still  another  class  of  cases  in  which  equity 
courts  disregard  both  the  statutes  of  limitations  and  the 
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principle  of  analogies,  and  act  on  considerations  peculiar 
to  themselTes ;  that  is  to  say,  "on  their  own  inherent  doc- 
trine of  discouraging,  for  the  peace  of  society,  antiquated 
demands,  by  refusing  to  interfere  where  there  has  been  gross 
lachea  in  prosecuting  rights,  or  long  and  unreasonable  acqui- 
escence in  the  assertion  of  adverse  rights."  2  Story's  Eq.  Jur. 
1520. 

Thus,  to  recapitulate,  there  are  three  classes  of'cases  with 
reference  to  the  bar  of  time — Fiut,  those  in  which  equity  is 
bound  to  apply  the  statutes  of  limitations ;  second,  those  in 
which  it  merely  acts  in  analogy  to  those  statutes ;  and,  third, 
those  in  which  it  is  neither  bound  by  nor  acts  upon  the  prin- 
ciple of  analogy  to  them,  but  proceeds  on  doctrines  peculiar 
to  and  inherent  in  itself. 

The  present  is  not  a  case  of  the  first  class.  It  is  not  a  case 
in  which  the  jarisdiction  of  law  and  equity  is  concurrent,  and 
in  which  the  complainants  might  have  gone  into  one  court  or 
the  other  at  option.  It  is  a  suit  between  ceatuig  que  trmt  and 
a  trustee ;  a  case  within  the  exclusive  jurisdiction  of  equity ; 
for,  though  the  law  courts  have  jurisdiction  in  a  few  cases  of 
the  simpler  trusts,  yet,  in  general,  equity  has  exclusive  juris- 
diction over  trusts.  "Estates  vested  in  persons  upon  partic- 
ular trusts  and  confidences  are  wholly  without  cognizance  at 
common  law,  and  the  abuses  of  such  trusts  and  confidences 
are  beyond  the  reach  of  any  legal  process."  1  Story's  Eq. 
Jur.  29. 

It  is  elementary  law  that  trusts  are  exclusively  within  the 
cognizance  of  equity.  The  present  is  not,  therefore,  a  case 
of  concurrent  jurisdiction  of  law  and  equity,  and  is  not  one 
in  which  I  am  bound  by  the  statutes  of  limitations.  Many, 
and,  indeed,  most  of  the  suits  in  chancery,  in  which  the 
trustee  and  cestui  que  trust  are  parties  on  one  side,  and  others 
are  parties  in  adverse  interest  on  the  other,  rank  in  the  first 
class  of  oases  that  have  been  mentioned,  where  equity  ia 
bound  by  the  statutes  of  limitations.  An  instance  of  such 
cases  was  that  of  Livesay  v.  Holms,  li  Grat.  441.  A  widow 
had  qualified  as  administratrix  of  her  husband,  and  taken 
possession  of  and  held  slaves,  in  which  she  claimed  a  life 
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estate  under  her  father's  will.  She  was  afterwards  removed 
from  her  office  of  administratrix,  but  continued  to  hold  the 
slaves  for  more  than  five  years  after  snch  removal.  Held, 
that  the  statute  of  limitations  will  protect  her  against  any 
claim  by  the  administrator  d.  b.  n.,  and  next  of  kin  of  her 
husband,  and  that  the  fact  that  one  of  the  next  of  kin  had 
been  a  married  woman  during  the  whole  period,  will  not  pre- 
vent the  running  of  the  statute  against  her.  This  was  a  suit 
in  equity,  but  might  have  been  brought  at  law. 

Nor  do  I  think  the  case  at.  bar  falls  within  the  second 
class  of  cases  that  have  been  described — ^those  in  which  courts 
of  equity  follow  the  analogies  of  limitation  enforced  at  law. 
Those  are  cases  in  w^hich,  though  cognizable  exclusively  in 
equity,  the  reason  of  the  law  of  limitation  applies  as  cogently 
as  in  suits  at  law.  The  instances  of  this  class  mentioned  by 
Judge  Story  are  suits  for  real  estate,  where  there  has  been 
adverse  possession  for  20  years,  brought,  say,  by  a  mortgagee ; 
and  suits  brought  to  subject  real  estate  to  the  liens  of  judg- 
ments, where  there  has  been  no  effort  to  enforce  the  judg- 
ments for  20  years.  The  mere  fact  that  equity  has  juris- 
diction to  foreclose  a  mortgage,  or  enforce  the  lien  of  a 
judgment,  upon  real  estate,  is  held  not  to  effect  the  reason  of 
the  law  of  limitations  which  bars  actions  at  law  after  certain 
periods  of  time.  It  cannot  be  pretended  that  the  present 
suit  falls  within  that  class  of  cases. 

I  conclude  that  it  falls  within  the  third  class,  io-wit,  that 
in  which  equity,  wholly  ignoring  the  statutes  of  limitations  by 
which  the  law  arbitrarily  bars  actions  after  periods  of  time 
arbitrarily  fixed,  assumes  the  untrammelled  prerogative  of 
deciding,  upon  the  circumstances  of  the  particular  case  before 
it,  whether  the  complainant  has  used  such  diligence  in  exhib- 
iting his  demand  as  the  nature  of  the  case  required;  and 
whether,  in  giving  him  relief  after  such  delay  as  has  occurred, 
the  court  can  be  certain  not  only  of  his  tight  to  it,  but  also 
that  it  can  be  granted  without  injury  to  the  rights  of  persons 
who  may  be  thereby  injured  in  consequence  of  the  delay. 

A  review  of  the  cases  of  this  latter  class  which  have  been 
decided  by  courts  of  equity  will  reveal  a  great  elasticity  in  th« 
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period  which  has  been  held  snffioient  to  disentitle  complain- 
ants from  recovering  their  demands.  In  regard  to  fraud, 
though  it  is  settled  that  no  lapse  of  time  will  bar  so  long  as 
it  is  concealed,  and  that  neither  the  statute  nor  the  principle 
of  analogy  will  begin  to  run  except  from  the  time  the  fraud  is 
unkennelled,  yet  it  is  equally  settled  that  if  there  be  laches  or 
acquiescence,  and  unreasonable  delay  after  that  event,  equity 
will  then  apply  its  usual  principles  in  determining  whether  or 
not  to  grant  the  relief  demanded.  It  is  equally  a  rule  that,  as 
between  a  trustee  and  his  ceetui  que  trust,  neither  the  statute, 
nor  the  rule  of  analogy,  nor  lapse  of  time  will,  in  general, 
affect  the  right  of  the  beneficiary  to  redress ;  yet  equity  will 
in  such  cases,  when  the  circumstances  require  it,  enforce 
against  the  cestui  que  tnut,  especially  where  the  rights  of  third 
persons  are  concerned,  its  own  peculiar  maxim,  vigilantibus 
et  non  dormientibus  jura  evbserviunt;  and  while  there  are  cases 
of  this  class  where  equity  has  granted  relief  after  a  great 
length  of  time,  even  50  years,  yet  there  are  others  in  which  it 
has  refused  it  after  only  a  few  months. 

Among  the  cases  which  have  been  held  not  to  be  affected  by 
the  statutes  of  arbitrary  limitations,  or  the  rule  of  analogy 
to  them,  are  (1)  those  in  which  the  public  convenience  requires 
that  there  shall  be  a  speedy  end  of  strife ;  (2)  others  in  which 
some  of  the  principal  parties,  in  transactions  sought  to  be 
reviewed,  are  dead  and  their  vouchers  lost;  (3)  others  in 
which  the  court  could  not  be  certain,  from  lapse  of  time,  that 
relief,  apparently  proper,  would  certainly  be  just;  (4)  others 
where  the  disturbance  of  purchases  or  transactions  acquiesced 
in  for  a  greater  or  less  time  would  prejudice  the  vested  rights 
of  third  persons.  The  following  are  the  more  important  of 
the  cases,  falling  within  the  classes  which  have  been  named, 
which  have  been  cited  at  bar.  In  Bryan  et  cU.  v.  Weem$,  29 
Ala.  423,  it  was  held  that  the  statute  of  limitations  barred  a 
trustee  who  had  neglected  to  sue  for  slaves  held  subject  to  a 
trust  during  the  period  of  statutory  limitation;  and  that  the 
rights  of  the  cestui  que  trust  were  also  barred.  In  Flanders  v. 
Flanders,  23  Ga.  249,  which  was  a  suit  by  the  widow  of  an 
intestate  and  a  married  daughter  and  husband  to  set  aside 
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tlie  sale  of  a  slave  by  the  administrator  alleged  to  have  been 
made  to  himself,  more  than  ten  years  after  the  sale  was 
made,  it  was  held  to  have  been  brought  too  late,  the  widow 
having  been  10  years  sui  juris,  and  the  daughter  four  years 
through  marriage ;  the  delay  being  unreasonable. 

In  Hough  v.  Coughlan,  41  HI.  131,  there  had  been  a  con- 
tract by  bond  for  the  conveyance  of  land,  and  after  12  years 
a,  bill  was  brought  for  specific  performance,  and  the  court 
held  that  there  had  been  unreasonable  delay:  "That  great 
delay  of  either  party  unexplained,  in  not  performing  the 
terms  of  a  contract,  or  in  not  prosecuting  his  rights  under  it 
by  filing  a  bill,  or  in  not  prosecuting  his  suit  with  diligence 
when  instituted,  constituted  such  laches  as  would  forbid  the 
interference  of  a  court  of  equity." 

In  MitehtU  v.  Berry,  1  Met.  (Ky.)  619,  it  was  held,  where 
a  cestui  que  trust  desires  to  avoid  a  sale  of  his  estate,  at  which 
the  trustee  has  become  the  purchaser,  he  must  apply  to  chan- 
cery in  a  reasonable  time  after  he  had  knowledge  of  the  facts 
which  impeach  the  sale,  or  he  will  be  presumed  to  have 
acquiesced,  and  that  reasonable  time  depends  upon  the  cir- 
cumstances of  the  case,  and  the  discretion  of  the  court.  In 
the  particular  case  before  the  court  an  acquiescence  of  12 
years  was  held  sufficient  to  disable  the  parties  from  coming 
into  a  court  of  equity. 

In  Davison  v.  Jersey  Go.  71  N.  Y.  883,  there  had  been  a 
contract  for  building  houses  by  May  1, 1859,  and  for  purchase 
and  deeds.  Suit  was  brought  for  specific  performance  in 
1S64,  and  it  was  held  that  the  rights  of  complainant  were, 
under  the  circumstances  of  that  case,  forfeited  by  laches. 

In  The  State  v.  West,  68  Mo.  229,  the  testator  of  defend- 
ants, having  bought  certain  land  in  his  own  name  at  a  sale 
made  by  order  of  the  county  court,  on  the  twenty-third  day  of 
April,  1873,  to  satisfy  a  school  mortgage,  on  the  twentieth 
day  of  September,  1873,  resold  it  at  an  advance,  and  on  the 
second  day  of  January,  1874,  died.  The  county  court  knew 
of  the  purchase  by  the  deceased  soon  after  it  was  made.  On 
the  eighteenth  day  of  June,  1874,  15  months  after  the  pur- 
chase, the  county  court  brought  suit  to  recover  of  defendants 
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the  profits  made  by  deceased  on  the  resale,  claiming  that  he 
Tras  acting  as  agent  of  the  county;  but  the  court  held  that,  if 
the  county  ever  had  a  cause  of  action,  it  had  been  guilty  of 
such  lache$  as  made  it  doubtful  if  this  suit  could  be  main- 
tained. The  court  say:  "Under  such  circumstances,  the 
laches  must,  of  itself,  be  held  fatal,  for  it  would  be  to  assert 
■  a  doctrine  to  theiast  degree  hazardous  to  say  that  a  complain- 
ant, with  full  knowledge  of  all  the  facts  on  which  he  relies, 
can  lie  quietly  until  death  comes  to  his  assistance,  and  puts 
a  seal  of  perpetual  silence  upon  the  lips  of  his  adversary." 

In  Atkinson  y.  Robinson,  9  Leigh,  393,  it  was  held  that  every 
claimant  who  asks  relief  of  equity  ought  to  exhibit  his  claim 
within  a  reasonable  time,  so  that,  in  giving  him  a  decree,  the 
court  may  not  do  injustice  to  the  defendant. 

In  RobertMn\,Read,  17  Grat.  544,  where  there  had  been  a 
settlement  between  partners  in  1819,  and  transactions  in  pur- 
suance of  the  settlement  in  1620,  and  in  subsequent  years 
down  to  1831,  and  suit  was  brought  in  1834  for  an  account, 
and  claiming  mpney  by  the  administrator  of  one  of  the  partners 
who  had  died  against  the  other  partners  who  were  living,  it  was 
Iield  that  a  claim,  probably  just  originally,  must  be  rejected  and 
disallowed  in  consequence  of  its  staleness,  and  of  the  proba- 
ble impossibility,  from  the  lapse  of  time  and  the  death  of  par- 
ties, of  ascertaining  the  facts  of  the  case  and  doing  justice, 
and  also  because  it  might  reasonably  be  presumed  that  the 
said  claim  had  been  abandoned  or  satisfied. 

In  Harrison  v.  Gibson,  23  Grat.  212,  it  was  held  that  if  from 
the  delay  which  has  taken  place  no  correct  account  can  be 
taken  between  the  parties  to  the  action,  and  the  transactions 
of  parties  have  become  obscured  by  death  of  some  of  them ; 
and  if,  under  the  circumstances  of  the  case,  it  is  too  late  to 
ascertain  the  merits  of  the  controversy,  the  court  will  not 
interfere,  whatever  may  have  been  the  original  justice  of  the 
claim. 

In  Hudson  v.  Hudson,  3  Band.  117,  where  a  bill  for  an 
account  had  been  filed  in  1810  for  the  settlement  of  trans- 
actions of  a  deceased  person's  executors,  under  a  will  under 
which  they  had  qualified  in  1789,  and  had  been  dismissed  by 
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the  chancellor  on  the  merits,  it  was  held  that  anj  snbse- 
quent  suit  would  not  be  entertained,  and  that  the  court 
would  presume,  from  the  long  acquiescence  of  all  parties  in 
the  action  of  the  executors,  that  the  estate  had  been  finally 
and  properly  settled. 

In  McKnight  v.  Taylor,  1  How.  161,  it  was  held  by  the 
supreme  court  of  the  United  States  that,  in  matters  of  account 
not  barred  by  the  statute  of  limitations,  courts  of  equity  may 
refuse  to  interfere,  after  a  considerable  lapse  of  time,  from 
considerations  of  public  policy  and  from  the  difficulty  of  doing 
entire  justice,  where  the  original  transactions  have  become 
obscure  by  time,  and  the  evidence  may  be  lost. 

In  Badger  t.  Badger,  2  Wall.  89,  the  same  court,  in  hold- 
ing that,  except  in  certain  cases,  courts  of  equity  will,  acting 
on  their  inherent  doctrine  of  discouraging,  for  the  peace  of 
society,  antiquated  demands,  refuse  to  interfere  in  attempts 
to  establish  state  trusts,  remarked,  at  page  94:  "There  is  a 
defence,  peculiar  to  courts  of  equity,  founded  upon  the  lapse 
of  time  and  the  staleness  of  the  claim,  where  no  statute  of 
limitations  governs  the  case.  In  such  cases,  •  *  • 
courts  of  equity  refuse  to  interfere  where  there  has  been  gross 
laches  in  prosecuting  the  claim,  or  long  acquiesence  in  the 
assertion  of  adverse  rights.  Long  acquiescence  and  laches 
by  parties  out  of  possession  are  productive  of  much  hardship 
and  injustice  to  others,  and  cannot  be  excused  but  by 
showing  some  actual  hindrance  or  impediment,  caused  by  the 
fraud  or  concealment  of  the  party  in  possession,  which  will 
appeal  to  the  conscience  of  the  chancellor."  Important 
learning  on  the  general  subject  may  also  be  found  in  Brown 
T.  Brown,  95  U.  8. 161 ;  Goddin  v.  KinnneU,  99  U.  8. 211 ;  and 
Wood  V.  Carpenter,  101  U.  8.  235. 

The  case  at  bar,  if  it  falls  within  any  class  of  cases  which 
have  been  described,  and  of  which  examples  have  been  cited 
in  the  foregoing  review,  falls  within  that  alluded  to  in  the 
case  of  Badger  v.  Badger  last  cited,  where  the  long  aoquies- 
cence  of  the  parties  claiming  rights,  in  the  action  of  those 
against  whom  they  claim,  has  created  a  presumption  that 
they  have  abandoned  their  rights,  and  where  the  enforcement 
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of  those  rights  now  woald  produce  hardship  and  injustioe  to 
third  persons. 

Perry  says,  (see  2  Trasts.  §  870 :)  "Acquiescence  in  a  trans- 
action may  bar  a  party  of  his  relief  in  a  very  short  time.  If 
one  has  knowledge  of  an  act,  or  it  is  done  with  his  full  appro- 
bation, he  cannot  afterwards  have  relief.  He  is  estopped  by 
his  acquiescence,  and  cannot  undo  tbat  which  has  been  done." 
He  cites  the  English  cases  of  Kent  t.  Jackson,  14  i^eavan, 
884;  Stifles  v.  ,Guy,  1  Hall  &  Twelle,  533 ;  and  Ex  parte  Mor- 
gan, 1  Hall  &  Twells,  328,  which  I  have  not  been  able  to  con- 
sult. 

In  the  case  of  Graham  t.  Railroad  Co.  3  McNanghton  Si 
Gordon,  156, 158,  Lord  Cottenham,  refusing  relief  after  an 
acquiescence  of  only  18  months,  said  that  the  question  was 
whether  the  equity  set  up  by  the  complainant  was  not  counter- 
acted by  a  counter  equity  on  the  other  side ;  "for  in  many  cases 
the  interposition  of  the  court  may  produce  the  greatest  possible 
injustice  if  the  parties  have  not  applied  in  time,  but  hare  per- 
mitted things  to  get  in  that  state  which  makes  the  injunction 
asked  for  not  only  a  proceeding  not  enforcing  an  equity,  but 
calculated  to  inflict  great  hardship  and  injustice."  And  in  an- 
other place,  in  the  same  case,  he  says:  "If  those  who  have 
the  management  of  the  affairs  of  others  depart  from  the  reg- 
ular course,  and  there  is  an  acquiescence,  the  parties  inter- 
ested who  have  so  acquiesced  cannot  complain." 

It  being,  therefore,  a  settled  doctrine  of  equity  jurispru- 
dence that  men  may  bar  themselves  of  equitable  rights  by 
such  acquiescence,  as,  if  those  equities  were  enforced,  would 
.  injuriously  affect  the  interests  or  rights  or  equities  of  third  per- 
sons, it  is  obvious  that  this  acquiescence  and  its  results  must 
be  considered  by  a  court  of  equity  with  no  reference  to  the 
arbitrary  periods  established  as  bars  to  suits  by  statutes  of 
limitations ;  and,  as  to  such  cases,  nothing  could  be  more 
mistaken  than  the  remark  of  the  dissenting  judge  in  the  Mis- 
souri ease  of  The  State  v.  West,  that  to  apply  the  doctrine  in  a 
case  where  there  was  an  acquiescence  for  only  16  months,  as 
that  was,  "would  be  going  far  beyond  any  decision  ever  made 
in  England  or  America." 
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This  being  a  recognized  doctrine  of  equity,  I  have  now  to 
inquire  whether  there  was  an  acquiescence  in  the  action  of 
Frederick  Marx,  in  regard  to  the  confederate  bonds,  such  aa 
created  counter  equities  which  would  be  overthrown  by  grant- 
ing the  relief  sought  by  the  complainant  and  petitioners  in 
this  cause. 

It  abundantly  appears  from  the  record  that  to  grant  this 
relief  \^ould  sweep  away  the  whole  estate  of  Frederick  Marx, 
and  leave  nothing  for  his  creditors  at  large,  whose  claims 
exceed  $5,000.  It  is  claimed  in  the  pleadings,  and  is  doubt- 
less conceded  by  all  the  parties  to  this  cause,  that  Frederick 
Marx  was  an  honorable  man,  and  would  not  have  contracted 
debts  to  so  large  an  amount  as  $5,000  if  he  had  not  felt 
assured  that  no  reclamation  would  be  made  upon  him  for  his 
illegal  investment  in  confederate  bonds.  Bat  even  though  he 
had  been  capable  of  incurring  these  debts  in  a  condition  of 
conscious  insolvency,  yet,  if  suit  had  been  brought  within  a 
reasonable  time  after  the  close  of  the  war,  his  credit  woold, 
most  probably,  have  been  so  impaired  that  the  present  cred- 
itors of  the  estate  would  not  have  been  apt  to  trust  him  to  the 
extent  of  $5,000. 

I  cannot  but  believe  that  this  large  indebtedness  to  general 
creditors  is  the  result  of  the  acquiescence  of  the  complainant 
and  petitioners  in  his  illegal  investments  for  a  period  of  12 
years  after  they  could  have  sued  him,  and  daring  the  whole 
remainder  of  his  life.  By  their  own  neglect  to  sue  they  per- 
petuated his  credit  with  the  public,  and  they  threw  him  off 
his  guard  in  the  contraction  of  debts.  It  is  very  clear  that 
they  might  have  sued  as  early  as  the  spring  of  1866,  when 
the  courts  of  Virginia  were  re-instated  under  the  Pierpoint 
government.  The  stay  laws  of  Virginia,  enacted  daring  the 
war,  affected  little  other  than  final  process  for  the  collection 
of  debts,  and  sales  under  decrees  and  trust  deeds.  They  for- 
bade no  other  proceedings  in  court  than  trials  by  jury,  and  put 
no  restriction  whatever  upon  suits  in  equity.  Bo,  likewise, 
the  stay  laws  of  1866  and  1867  stayed  only  the  "collection  of 
debts."  Suits  might  be  brought  for  the  establUhment  of  debts 
ad  libitum,  in  Virginia,  from  the  spring  of  1866  to  the  present 
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time,  and  their  collection  was  stayed  no  longer  than  the  first 
of  Jannary,  1869;  eight  years  and  a  month  before  this  soit 
was  brought.  Suits  might  have  been  brought  in  this  eoart  at 
any  time  after  1865.  Certainly  an  acquiescenoe  of  more 
than  11  years  in  the  action  of  this  trustee,  accompanied  by 
Boch  assurances  as  those  given  eight  years  before  death  by 
Frank  M.  Etting,  in  his  letters  of  March  and  July,  1869, 
which  have  been  quoted,  and  by  results  in  the  form  of  new 
debts  incurred  afterwards  to  the  amount  of  $5,000,  which  are 
hopeless  of  payment,  if  the  demands  of  the  complainant  and 
petitioners  are  allowed,  would  seem  sufficient  to  bring  the  case 
within  the  doctrine  of  the  loss  of  equities  by  acquiescence. 

As  may  be  inferred  from  the  foregoing,  I  do  not  agree  with 
counsel  for  complainants  in  the  proposition  that  Mi's.  Etting 
was  barred  from  suing  by  coverture,  or  that  the  complainants 
were  barred  from  suing  by  being  otherwise  not  sui  juris. 

In  Harrison  v.  Gibson,  33  Grat.  212,  it  was  held  that  though 
a  bill  by  husband  and  wife  in  right  of  the  wife  is  the  bill  of 
the  husband,  and  the  wife  is  only  joined  for  conformity,  yet 
the  coverture  of  the  wife  is  not  therefore  an  excuse  for  delay 
in  bringing  suit;  and  it  was  also  held  that  though  a  delay  of 
14  years  after  a  right  has  accrued  does  not  create  a  statutory 
bar,  it  will,  in  connection  with  other  circumstances,  be  very 
persuasive  against  the  justice  of  the  claim,  which  the  court 
in  that  instance  refused  to  sustain. 

I  think  the  bill  and  petitions  must  be  disnussed.  I  will 
so  decree. 

NoTB.  There  was  no  appeal  in  this  case,  tke  complainants  aoqniesclng 
in  the  decision  of  the  court. 
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Northern  Pacific  Railroad  Company  v.  St.  Paul,  Min- 
NBAFOLis  &  Manitoba  Railway  Company  and  others. 

(Circuit  Court,  D.  Minnetota.    December,  1880.) 

1.  Injunction — ^Bond  ofIndbmnity. — Courts  of  equity  will  somettmes 

substitute  a  bond  of  indemnity  for  an  injunction,  if  the  ends  of  jus- 
tice will  thereby  be  promoted,  and  especially  if  any  public  interest 
may  suffer  by  continuing  the  injunction  in  force  pending  the  litiga- 
tion. 

2.  Same — Same. — It  is  within  the  ordinary  powers  of  a  court  of  chancery 

to  accept  such  a  bond  when  proceeding  according  to  the  general 
principles  of  equity. 

3.  Federal  Courts — Equitt. — Such  general  principles  an  administered 

by  the  federal  courts  of  equity  in  all  cases,  and  in  every  state,  irre- 
spective of  local  laws  and  state  practice. 

4.  Injunction  —  Bond   of   iNDEMsrrrY. — SHd,  therefore,  in  this  case, 

where  a  prompt  assessment  of  damages  could  not,  in  all  probability, 
be  had,  and  where  the  right  of  the  complainant  to  any  damage  was  a 
matter  of  dispute,  depending  for  its  solution  upon  doubtful  questions 
of  law  and  fact,  that  a  court  of  chancery  might,  instead  of  stopping  the 
progress  of  a  great  work  of  internal  improyement,  of  general  and 
public  as  well  as  of  private  importance,  require  a  bond  to  be  given, 
and  allow  the  construction  to  go  on. 

Motion  to  Dissolve  Injunction. 

GUman  dt  Clough,  for  complainant. 

H.  B.  Qalusha  and  Bigelow,  Flandrau  dt  Clark,  for  respond- 
ents. . 

McCrary,  G.  J.  The  complainant  cwns  and  has  for  years 
operated  a  line  of  railroad  running  across  the  state  of  Min- 
nesota, constructed  hy  virtue  of  authority  conferred  by  cer- 
tain acts  of  congress  in  this  bill  mentioned.  The  respondents 
are  the  owners  of  another  line  of  railroad,  now  in  process  of 
construction  under  authority  conferred  by  the  state  of  Min- 
nesota, as  alleged  in  the  answer.  Each  of  these  companies 
has  power  to  acquire,  by  purchase  or  condemnation,  the 
land  required  for  right  oi  way,  depot,  grounds,  etc.  The 
lines  of  the  two  railroads  cross  each  other  at  a  point  near 
Fargo,  in  the  state,  the  exact  point  of  crossing  being  on  the 
N.  W.  ^  of  section  9,  township  139,  range  8,  in  the  connty 
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of  day,  Miimesota.  In  1872  the  plaintiff  company  entered 
apon  this  land  and  took,  without  condemnation,  so  much  of 
the  same  as  is  now  occupied  by  it  for  right  of  way,  and  has 
ever  since  operated  its  railroad  across  the  same. 

At  the  time  of  the  passage  of  the  act  of  congress  incorpo- 
rating the  complainant  company,  the  land  in  question  was 
public  land;  but  at  the  time  of  the  definite  location  of  the 
line  of  the  road  under  that  act  said  land  was  owned  by  one 
J.  S.  Schreiber,  who  in  the  meantime  had  obtained  a  patent 
therefor,  and  from  whom,  through  several  mesne  convey- 
ances, the  title  passed  to  the  respondents.  No  proceedings 
under  the  statute  of  Minnesota  to  recover  damages  for  the 
right  of  way  were  ever  instituted  by  said  Schreiber,  or  any  of 
his  grantees,  against  the  complainant.  The  respondents 
claim,  under  these  circumstances,  that  they  are  the  owners 
of  the  land  and  have  the  right  to  construct  their  railroad 
across  it,  and  in  doing  so  to  cross  the  track  of  complainant, 
without  making  compensation.  The  complainant  claims  that 
it  has  a  vested  right  and  a  valuable  property  in  its  right  of 
way,  which  cannot  be  taken  by  the  respondents  without  con- 
demnation, under  the  statute,  and  payment  of  damages. 
Numerous  questions  arising  upon  the  admitted  facts  have 
been  discussed  by  counsel,  the  more  important  of  which  are 
the  following:  First.  Whether,  nnder  the  charter  of  the 
complainant  company,  (act  of  congress  of  July  2, 1864,)  that 
company  acquired  the  right  of  way  over  all  lands  that  were 
public  at  the  time  of  its  passage,  or  only  over,  such  as  were 
public  at  the  time  of  the  location  of  the  line.  Second.  Whether 
the  respondents,  or  those  nnder  whom  they  claim,  had  a  com- 
plete title  to  the  locus  in  quo  at  the  time  the  complainant 
entered  upon  the  saime ;  and,  third,  if  so,  whether  by  permit- 
ting the  complainant  to  take  the  right  of  way,  and  use  the 
same  for  eight  years,  the  respondents  and  their  grantors  lost 
their  rights  therein,  and  the  complainant  acquired  a  vested 
right.  Fourth.  Whether  the  respondents'  right  to  claim  so 
much  of  the  land  as  is  embraced  within  complainant's  right 
of  way  is  barred  by  section  7  of  the  aforesaid  act  of  congress. 

Besides  these  questions,  which  arise  upon  the  admitted 
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facts,  there  is  another  which  depends  for  its  decision  upon 
facts  which  are  controverted.  It  is  alleged  in  the  answer 
that  the  plaintiff  well  knew  that  the  enterprise  in  which 
respondents  bad  embarked  "involved  the  crossing  of  plaintiff's 
road  at  or  near  the  point  of  crossing  aforesaid,  and  that  the 
place  and  manner  of  said  crossing,  as  aforesaid,  were  folly 
explained  to  the  plaintiff,  and  that  the  plaintiff  expressly 
assented  to  and  approved  the 'place  and  manner  of  cross- 
ing as  aforesaid,  and  represented  to  the  defendants,  and  gave 
them  to  understand,  that  they  could  and  should  be  permitted 
to  bnild  and  operate  the  said  Barnesville  &  Moorhead  Bailroad 
across  the  said  plaintiff's  road  at  the  place  aforesftid  when- 
ever and  as  soon  as  they  desired  so  to  do,  and  that  they  would 
assist  in  effecting  such  crossing,  and  that  no  obstacle  would  be 
interposed  thereto;  and  that  after  such  representations  and 
license,  and  in  firm  reliance  upon  the  same,  and  without  and 
before  any  notice  or  knowledge  that  the  said  representations 
would  not  be  carried  out  in  good  faith,  or  of  any  design  on 
the  part  of  the  plaintiff  to  interpose  any  obstacles  whatever  to 
such  crossing,  or  to  attempt  so  to  do,  the  said  defendant  com- 
panies went  on  and  expended  large  sums  of  money  in  the 
construction  of  said  road,  to-wit,  several  hundred  thousand 
dollars, "  etc.  These  allegations  are  denied  by  certain  affida- 
vits filed  by  complainant ;  but  it  is  manifest  that  the  ques- 
tion of  fact  thus  presented  cannot  be  finally  decided  until  the 
final  hearing  upon  the  testimony.  The  right  of  the  complain- 
ant to  damages  for  the  crossing  of  its  track  on  the  land  above 
described,  by  the  respondents'  railroad,  depends  upon  the 
decision  of  these  several  questions,  some  of  which  are  by  no 
means  free  from  difficulty,  and  one  of  which  (the  last  named) 
cannot  be  finally  determined  until  the  final  hearing.  In  such 
a  case  the  usual  course  is  to  continue  the  injunction  in  force, 
and  thus  keep  the  parties  in  statu  quo  until  the  final  hearing. 
But  this  rule  has  its  exceptions.  Courts  of  equity  will  some- 
times substitute  a  bond  of  indemnity  for  an  injunction,  if  the 
ends  of  justice  will  thereby  be  promoted,  and  especially  if  any 
public  interest  may  suffer  by  continuing  the  injunction  in 
force  pending  the  litigation.    There  are  several  cogent  rea- 
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BonB  which  shonld  impel  as  to  adopt  this  latter  oonne  ia  the 
present  ease,  if,  upon  examination,  it  is  found  to  be  vithin 
oor  discretion  to  do  so. 

1.  Whatever  donbts  ve  maj'^have  upon  other  questions,  we 
hare  none  as  to  the  absolute  right  of  the  respondents  to  build 
their  railroad  along  the  line  specified  in  their  charts,  and  to 
cross  the  line  of  the  complainant  at  the  point  in  controversy, 
upon  paying  the  damages,  if  it  be  finally  decided  that,com« 
plainant  is  entitled  to  damages,  and  without  such  payment, 
if^  upon  final  hearing,  it  shall  be  so  determined.  The  most 
that  the  complainant  is  entitled  to  is  its  damages;  and  if 
that  be  amply  secured  its  rights  are  protected. 

2.  The  case  is  peculiar  in  this :  thai  the  controversy  is  not 
as  to  the  amount  of  damages,  but  as  to  the  right  of  com- 
plainant to  any  damages.  It  is  not  a  controversy  that  can 
be  settled  in  a  few  days  by  tho  appointment  of  a  board  of 
eommissioners  to  assess  the  damages  of  complainant.  As 
already  suggested,  the  right  of  complainant  to  damages  may 
depend  upon  a  disputed  question  of  fact,  which  cannot  be 
determined  until  proofs  are  taken  in  the  regular  course  of 
proceedings.  Enough  has  already  appeared  in  the  case  to 
satisfy  us  that  a  somewhat  proiraoted  litigation  may  pre- 
cede the  determination  f^i  the  question  of  damages.  Already 
the  proceedings  instituted  in  the  sta^e  court  for  the  purpose 
of  having  the  complainant's  damages  assessed  have  been  in- 
terrupted and  delayed  by  removal  thereof  into  this  court, 
where  they  are  new  pending.  We  will  not  anticipate,  much 
less  decide,  any  of  the  questions  that  may  arise  here  in  thai 
proceeding.  It  ir  enough  for  the  present  to  say  that  the  con- 
troversy which  must  precede  an  assessment  and  payment  of 
damages  in  this  case  may  be  protracted 

8.  The  pubISs  is  interested  in  the  eonstmotion  of  new  lines 
of  railway,  which  are  indeed  only  improved  highways.  The 
policy  of  the  law  is  to  encourage  and  facilitate  such  construc- 
tion. The  statute  of  Minnesota  provides  for  railroad  oross- 
.ings  upon  the  theory  that  the  public  interest  requires  that 
these  highways  of  oommw^rc.  and  travel  should  run  in  dif- 
ferent directions  over  the  state,  and  that  no  one  line  shall 
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erect  a  barrier  not  to  be  passed  by  others.  It  Is  manifeet 
from  these  considerations,  and  others  that  might  be  named, 
that  the  respondent  companies  ought  to  be  permitted  to  com- 
plete their  line  across  that  of  fhe  complainant  at  the  earliest 
moment  compatible  with  the  fall  and  complete  protection  of 
the  rights  of  the  latter.  That  these  rights  car  be  fully  and 
completely  protected  by  requiring  the  respondents  to  give  bond 
with  approved  security  to  pay  the  damages  which  may  be 
awarded  to  complainant,  is  entirely  clear. 

But  we  are  met  with  a  question  as  to  the  power  of  thiB 
court  in  a  case  of  this  character  to  adopt  this  course.  It  is 
not  necessary  to  cite  authority  to  show  that  to  accept  such  a 
bond  is  within  the  ordinary  powers  of  a  eoort  of  chancery 
when  proceeding  according  to  the  general  principles  of  equity. 
It  is  a  mode  of  proceeding,  not  only  authorized  by  the  general 
principles  of  equity  jurisprudence,  but  it  is  in  common  use  in 
courts  of  chancery,  and  especially  in  federal  courts.  In  patent 
cases,  for  example,  where  it  is  supposed  that  an  injunction 
to  restrain  the  use  of  a  patented  article  may  operate  injuri- 
ously, the  complainant  is  protected  by  a  bond  to  account  for 
profits  and  pay  damages  instead  of  an  injunction.  It  is  only 
necessary  to  add  that  the  federal  courts  of  equity  administer 
the  same  general  principles  in  all  cases  and  in  every  state, 
irrespective  of  local  laws  and  state  practice.  If  the  court  has 
jurisdiction  to  try  and  determine  a  case  in  equity,  it  must 
determine  it  according  to  these  general  piineiples,  which  an 
the  same  in  every  state.  U.  S.  v.  Howland,  4  Wheat.  115; 
Boyle  V.  Zacharie,  6  Pet.  658;  Never  v.  Scott,  18  How.  268; 
Noonan  v.  Lee,  2  Black,  499. 

It  is  not  necessary,  in  view  of  these  authorities,  to  decide 
what  the  power  of  a  state  court  might  be  in  a  case  of  this 
character;  but  we  see  nothing  in  the  statute  which  in  onr 
judgment  ought  to  be  construed  to  forbid  a  court  of  ^haneeiy 
of  the  state  to  accept  a  bond  under  the  circumstances  dis- 
closed by  the  record  in  this  case.  It  may  be  suggested  that 
a  bond  cannot  be  substituted  for  payment  of  the  damages. 
After  the  damages  are  assessed,  the  amount  ascertained,  this 
may  be  so.    But  the  question  here  is,  whether,  in  a  case 
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'where  a  prompt  assessment  cannot  in  all  probability  be  bad, 
and  where  the  right  of  the  complainant  to  any  damage  is  a 
matter  of  dispute,  depending  for  its  solatipn  upon  donbtful 
qaestions  of  law  ana  fact,  a  court  of  chancery  may,  instead 
of  stopping  the  progress  of  a  great  work  of  internal  improve- 
ment, of  general  and  public,  as  well  as  of  private  importance, 
require  a  bond  to  be  given,  and  allow  the  constraction  to  go 
on.  The  statute  itself  recognizes  the  propriety  of  substituting 
a  bond  for  the  actual  payment  of  the  damages,  even  after 
assessment,  in  case  an  appeal  is  prosecuted.  See  section  23, 
€.  34,  St.  Minn. 

It  is  said  to  dissolve  this  injunction  and  accept  a  bond 
instead  would  in  effect  authorize  the  respondents  to  commit  a 
trespass,  if  not  a  crime,  by  laying  their  track  across  that  of 
complainant.  After  this  court  has  decided  that  upon  giving 
bond  the  respondents  may  extend  their  track  across  that  of 
complainant,  and  after  such  bond  shall  have  been  given  and 
approved,  the  right  of  the  respondents  to  go  on  with  the  con- 
stmction  ol  their  line  and  to  cross  that  of  the  complainant 
will  be  no  longer,  open  to  dispute  or  question.  The  case  is 
before  us;  our  jurisdiction  of  the  parties  and  the  subject-mat- 
tec  is  complete. 

The  order  will  be  that  the  injunction  be  dissolved  upon  the 
execution  by  the  respondents  to  the  complainant  of  a  bond, 
with  sureties  to  be  approved  by  a  judge  of  this  court,  in  the 
sum  of  $5,000,  conditioned  that  the  respondents  will  pay  all 
damages  which  may  be  awarded  or  adjudged  in  favor  of  com- 
plainant by  reason  of  the  construction  of  respondents'  line 
of  railway  across  that  of  complainant. 

Note.  See  Northern  Patifie  Railroad  Co.  v.  8t.  Jfaul,  Minneapolii  * 
Manitoba  Railway  Co.  3  Fed.  Rep.  702,  and  Nort?i»m  Paeifle  Railroad 
Co.  V.  B.  *  M.  B.  Co.,  a/Oe,  298. 
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FiBST  Nat.  Bank  v.  Bibsell,  Foss  &,  HuirrEB. 

(Cireuit  (hurt,  D,  CMorado.    June  26, 1880.) 

1.  CoNTRACTB — AoRKEHKNT  TO  NEGOTIATE  FOR  Pkopertt. — An  agree- 

ment between  two  or  more  persona  to  negotiate  for  the  purchase  of 
specific  property,  does  not  vest  any  right  in  either,  unless  such  agree- 
ment is  consumnuited  by  a  purchase  of  the  property. 

2.  Same — Agent — Trdstee.— An  agent  for  the  purchase  of  property  can- 

not be  declared  a  trustee  for  his  principal,  when  he  repudiates  tLe 
agency,  and  purchases  the  property  with  his  own  funds. 
Burden  t.  Sheridan,  36  Iowa,  12S. 
8.  Tenants  in  Common — Purchase  bt  Co-Tekant. — A  purchase  by  one 
co-tenant  of  the  interest  of  another  does  not  enure  to  the  benefit  of 
all  the  remaining  tenants  in  common. 

4.  Mining  PARTNERSinp—IlETiRiNO  Partner.— In  a  mining  partnership 

the  firm  has  no  right  of  pre-emption  as  to  the  interests  of  retiring 
partners  in  the  mines. 

5.  Purchase  of  Mining  Interests— Contract— Co-Tbnakt — Partner. 

Therefore,  a  tenant  in  common  of  mining  property,  and  a  partner 
in  the  working  of  the  mine,  cannot  claim  any  benefit  in  the  clandes- 
tine purchase  of  the  interests  of  certain  co-tenants  and  retiring  part- 
ners by  two  of  bis  co-tenants  and  partners,  although  he  had  previously 
agreed  with  one  ot  the  purchasers  to  negotiate  for  the  purchase  of 
such  interests  for  their  joint  benefit,  and  was  then  willing  to  pay  his 
share  of  the  purchase  money. 

In  Equity.  '  ~ 

L.  G.  Rockwell,  for  plaintiff. 

W.  S.  Decker  and  D.  P,  Dyer,  for  defendants. 

Hallbtt,  D.  J.  In  the  month  of  September,  1878,  Charles 
B.  Bissell,  Simon  H.  Foss,  and  Absalom  Y.  Hunter  owned  in 
equal  parts  three-fourths  of  the  Winnemuc  mine,  and  three- 
fourths  of  seven-sixteenths  of  the  New  Discovery  mine,  near 
Leadville,  in  this  state.  The  remaining  one-fourth  interest 
in  the  same  property  was  owned  by  Edward  Handley,  George 
W.  Bobertson,  and  Amos  B.  Bawlings,  and  all  were  engaged 
in  working  the  mines,  which  were-  very  productive.  In  their 
relations  to  each  other  as  owners  of  the  property  the  parties 
named  were  tenants  in  common;  and  in  respect  to  their 
operations  in  working  and  mining  on  the  property  they  were 
mining  partners.  As  to  their  partnership  relation,  nothing 
more  is  shown  than  the  fact  that  they  were  working  the 
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mines  and  sharing  in  the  proeeeda  according  to  their  respect* 
ive  interests,  so  that  the  relations  Of  the  parties  were  uot  the 
subject  of  express  contract,  and  must  be  ascertained  fronx 
their  ownership  of  the  property  and  their  condact  in  working 
it.  In  the  month  of  September,  1878,  the  parties  were  greatly 
harassed  by  adverse  claimants  of  the  property,  and  Hand* 
ley,  Robertson,  and  Bawlings  became  anxious  to  dispose  of 
their  interest.  The  Winnemuo  property  was  known  to  be 
valuable,  having  yielded  about  $40,000,  which  was  paid  for  the 
seven-sixteenths  interest  in  the  New  Discovery  in  this  month  of 
September.  There  was  also  in  bank  to  the  credit  of  the  com' 
pany  something  like  $16,000,  one-fourth  of  which  belonged 
to  the  Handley  party.  Bissell  and  Foss,  who  were  on  the 
ground,  were  anxious  to  purchase  the  interest  so  offered,  not 
solely  on  account  of  its  intrinsic  value,  but  also  to  prevent 
adverse  claimants  from  acquiring  an  interest  in  their  title, 
and  thus  securing  a  foothold  on  their  side.  So  anxious  were 
they  that  they  agreed  to  decry  the  property  as  much  as  possi- 
ble, and  to  magnify  the  dangers  besetting  it,  in  order  to 
increase  the  alarm  of  the  Handley  party  and  induce  them  to 
sell  at  a  low  price.  The  subject  of  the  purchase  became  a 
matter  of  consultation  and  conference  between  Bissell  and 
Foss,  and  they  agreed  as  to  the  propriety  of  making  it,  if  the 
property  could  be  had  at  a  reasonable  price.  But  it  does  not 
appear  that  there  was  any  definite  understanding  as  to  what 
sum  should  be  paid  for  it,  or  where  the  money  for  that  pur- 
pose should  be  obtained.  Whether  the  money  in  bank  to  the 
credit  of  the  company  was  available  for  that  purpose,  or  had 
been  pledged  to  persons  who  had  entered  themselves  as  surety 
in  certain  attachment  suits  which  had  been  brought  against 
the  company,  has  become  a  subject  of  controversy  in  the 
record.  Probably  it  was  a  part  of  the  plan  to  represent  to 
the  Handley  party  that  the  money  in  bank  was  so  pledged 
in  order  to  induce  them  to  sell  at  a  low  price.  To  pro- 
pose to  pay  for  the  property  out  of  the  company's  funds 
would  have  opened  the  eyes  of  the  Handley  party  to  the 
nature  of  the  transaction,  if  anything  could  produce  that 
result.    Hence  the  necessity  for  some  pretence  that  the  money 
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■WM  not  then  in  the  oommand  of  the  parties,  and  that,  like 
the  property,  it  vr&s  beset  with  dangerg  of  which  no  man  could 
then  form  a  just  estimate.  However  this  may  be,  there  was 
no  understanding  that  this  fund  should  be  used  in  the  pur- 
chase of  the  property,  nor  was  there  any  agreement  as  to  how 
the  money  should  be  raised  for  that  purpose.  As  the  result 
of  the  several  interviews  between  Bisseli  and  Foss  on  the 
subject  of  the  purchase,  it  may  be  said  that  they  were  united 
in  a  purpose  to  get  the  Handley  interest  for  partnership  ac- 
count, if  it  could  be  obtained  at  a  cost  of  $30,000  or  less, 
but  nothing  was  done  towards  raising  the  money.  With  this 
end  in  view  negotiations  took  place  with  members  of  the  Hand- 
ley  party,  but  nothing  was  accomplished  until  a  few  days  later, 
when  Hunter  arrived  at  Leadville.  Whether  Hunter  was 
then  advised  of  what  had  taken  place  between  Bisseli  and 
Foss  and  the  Hundley  party,  we  are  not  informed;  but  upon 
his  arrival  a  new  arrangement  was  made  between  himself 
and  Foss  for  obtaining  the  Handley  interest,  and  apparently 
without  the  knowledge  of  Bisseli.  This  was,  in  substance, 
that  Hunter  was  to  assume  to  sell  to  Foss  his  one-fourth 
interest  in  the  property  for  $15,000,  in  order  to  induce  the 
Handley  party  to  sell  their  one-fourth  interest  at  the  same 
price;  and  Hunter  was  to  furnish  the  money  for  the  Hand- 
ley  interest,  and  have  two-thirds  of  that  one-fourth,  or  two- 
twelfths  of  the  whole, — the  remainder  of  that  one-fourth,  or 
one-twelfth  of  the  whole,  to  go  to  Foss.  This  trick  was  suc- 
cessful, and  Foss  was  made  the  grantee  of  one-half  interest 
in  the  property  from  Hunter,  Handley,  Bobertson,  and  Baw- 
lings,  of  which  he  a  few  days  later  reconveyed  five-twelfths 
to  Hunter.  In  this  performance  Handley,  Bobertson,  and 
Bawlings  received  $800  from  Foss  and  $14,700  from  Hunter, 
who  pretended  to  act  in  that  matter  as  the  agent  of  Foss,  bni 
really  furnished  the  money  himself.  Before  the  transactioa 
was  fuUy  completed  by  the  payment  of  the  money,  and  prob> 
ably  on  the  day  the  deed  was  made  and  before  it  was  deliv- 
ered, Bisseli  was  advised  of  it,  and  at  once  asserted  his  right 
to  an  equal  share  in  the  property  with  Hunter  and  Foss,  and 
expressed  his  willingness  to  pay  his  part  of  the  purchase 
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monej.  That  claim  was  denied,  and  the  property  having 
been  sold  and  the  proceeds  deposited  in  the  First  National 
Bank  of  Denver,  this  suit  was  brought  by  Foss  and  Hunter 
against  Bisseli  and  the  bank  to  determine  the  right  to  the 
fund.  The  bank  was  dissatisfied  with  its  position  in  the  suit, 
and  filed  its  cross-bill  to  compel  the  others  to  interplead  and 
adjust  their  differences  and  exonerate  the  bank  from  liability. 
Issue  was  joined  on  that  bill,  but  the  contestants  have  not 
acceded  to  its  prayer  otherwise  than  by  the  original  plead- 
ings. No  question  is  now  made,  however,  as  to  the  form  of 
the  issue,  and  none  will  be  considered  by  the  court. 

The  matter  in  controversy  is  whether,  upon  what  took 
place  in  the  purchase  of  the  Handley  interest  in  the  mines, 
Bisseli  is  in  equity  to  be  regarded  as  a  party  thereto.  Out 
of  the  relations  of  the  parties  as  mining  partners  and  tenants 
in  common,  or  joint  tenants  of  the  three-fourths  interest  in 
the  property,  as  well  as  from  the  conference  and  agreement 
between  Fostf  and  Bisseli  in  respect  to  the  purchase  of  the 
Handley  interest,  it  is  contended  that  a  duty  arose  on  the 
pai*t  of  Foss  towards  his  associates  which  was  violated  by 
him  in  making  the  purchase  for  Hunter  and  himself  only. 
In  other  words,  the  position  is  assumed  that  relations  "of 
trust  and  confidence  existed  between  the  parties  by  which 
the  acts  of  each,  relating  to  the  common  property,  should  be 
controlled,  and  whatever  was  done  by  any  of  the  owners 
should  be  taken  to  be  for  the  advantage  of  all;  or  that  Bis- 
seli was  too  confiding  and  was  overreached  by  Foss,  who, 
while  claiming  to  act  for  all,  sought  to  appropriate  the  pur- 
chase to  Hunter  and  himself.  Familiar  principles  are  in- 
voked in  support  of  this  position,  and  we  shall  best  ascertain 
how  far  they  may  be  applicable  to  the  case  by  considering 
them  with  reference  to  the  attitude  of  the  parties  in  the 
-several  positions  in  which  we  find  them  in  the  record.  And 
first  let  us  put  out  of  view  their  associations  as  mining  part- 
ners and  tenants  in  common,  and  consider  whether,  by  the 
conference  and  agreement  to  purchase  the  property  between 
Foss  and  Bisseli,  anything  was  established  upon  which  the 
claim  of  the  latter  may  rest.    If  two  or  more  persons  agree 
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amongst  themselves  to  purchase  property  for  their  joint 
account,  and  the  purchase  is  accordingly  made  by  one  or 
more  of  them  on  behalf  of  all,  the  liability  of  each  to  pay  his 
share  of  the  purchase  money,  and  his  rigbt  to  an  interest 
in  the  property,  cannot  be  controverted.  So,  also,  if  two  or 
more  persons  enter  into  a  contract  with  another  to  purchase 
property,  all  matters  being  fully  arranged  in  the  agreement, 
the  equal  right  of  all  vend,6es  to  proceed  in  the  execution  of 
the  contract  may  be  conceded.  To  illustrate  that  proposi- 
tion, if  the  Handloy  party  had  agreed  with  Bissell,  Foss, 
and  Hunter  to  sell  to  thf^m  their  interest  in  the  mines,  no 
one  of  the  vendees  could  have  taken  the  title  to  himself 
under  that  contract  until  default  by  the  party  excluded  in 
some  matter  to  which  be  was  bound  by  the  terms  of  the 
agreement.  Again,  if  one  take  unto  himself  a  title  which  he 
has  purchased  with  the  money  of  another,  he  shall  be  a 
trustee  for  the  true  owner,  who  may  rightfully  follow  his 
fund,  however  it  may  be  miscarried.  Bat  th«  record  pre- 
sents no  one  or  more  of  these  facts.  There  was,  indeed,  an 
agreement  between  Foss  and  Bissell  to  purchase  the  Hand- 
ley  interest,  if  that  may  be  called  an  agreement  which  lacks 
the  essential  features  of  a  price  for  the  property  and  money 
to  pay  for  it.  But  Handley,  Robertson,  and  Bawlings  were 
not  parties  to  that  agreement,  and  therefore  it  was  not  in 
itself  an  agreement  to  purchase,  but  to  negotiate  with  them 
for  the  property.  In  that  form  it  presents  no  feature  which 
can  affect  the  title  to  the  property.  At  most  it  was  an 
agreement  between  intending  purchasers,  which  could  give 
no  right  to  either  until  it  should  be  consummated  in  the  pur- 
chase of  the  property.  Tf  we  regard  Foss  and  Bissell  as 
agreeing  to  an  agency  in  respect  to  the  purchase  of  the  prop- 
erty, the  case  is  hot  different;  for  if  one,  who  is  clearly  an 
agent  of  another  to  purchase  property,  repudiate  the  agency 
and  act  for  himself,  using  his  own  funds,  he  cannot  be  de- 
clared a  trustee  for  his  principal.  Burden  v.  Sheridan,  36 
Iowa,  125.  A  different  rule  appears  to  be  laid  down  in 
Story's  £q.  Jur.  §  1211a,  but  its  limitation  will  be  found  in 
another  section  of  the  same  volume — section  1201a. 
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An  attempt  was  made,  in  argument  at  the  bar,  to  put  this 
case  upon  the  footing  of  a  nnmerons  class  in  the  books  in 
which  real  property  was  granted  npon  a  parol  pledge  from 
the  grantee  to  make  some  disposition  of  it;  as  where  a  son 
has  been  granted  an  estate  upon  condition  that  he  will  sup- 
port his  father  during  his  life-time,  or  where  a  devisee  has 
promised  the  testator  to  divide  the  estate  with  another.  In 
all  such  cases  the  trust  may  be  established  by  parol,  and  the 
trust  itself  stands  on  the  plainest  principles  of  justice.  Bui 
to  point  out  the  distinction  between  those  cases  and  the  case 
under  consideration  can  hardly  be  necessary.  Fobs  received 
nothing  from  Bissell  on  account  of  the  purchase  of  the  prop* 
erty,  nor  did  he  take  the  property  with  the  understanding 
that  he  should  admit  Bissell  to  an  interest  to  it.  If  he  had 
received  the  property  upon  a  pledge  to  hold  it  for  Bissell,  or 
to  make  some  other  disposition  of  it,  his  failure  to  do  bo 
would  be  a  fraud  upon  the  grantors  as  well  as  the  beneficiary, 
of  which  either  might  complain,  and  the  principle  invoked 
would  be  applicable.'  But  here  there  was  nothing  of  that 
kind.  The  property  was  sold  to  Poss,  who  in  fact  received 
il,  and  Bissell  comes  to  complain  that  he  was  not  admitted 
to  the  purchase,  as  by  his  agreement  with  Foss  he  should 
have  been.  However  he  may  have  been  misled  by  the  con- 
duct of  Foss,  he  was  not  in  fact  a  purchaser,  and  Foss  did 
not  receive  the  property  to  his  use  in  any  way,  and  there- 
fore he  acquired  no  interest  in  it. 

If,  now,  we  turn  to  the  co-tenancy  of  the  parties,  we  find 
in  that  relation  no'^iing  of  weight  respecting  the  question 
under  consideration;  for  although  tenants  in  common  are 
not  at  liberty  to  assail  the  common  title  by  which  they  all 
bold,  they  may  deal  with  each  other  touching  their  respective 
interests.  Freeman's  Co-tenancy,  165.  While  Bi88eII,<Foss, 
and  Hunter,  and  the  Handley  party,  were  all  bound  to  main- 
tain the  common  title,  each  was  at  liberty  to  purchase  from 
the  other  in  the  same  manner  as  a  stranger  might  purchase 
from  any  or  all  of  them,  Alexander  v.  Kennedy,  8  Grant's 
€ases,  380.  It  has  never  been  claimed  that  a  purchase  by 
one  co-tenant  of  the  interest  of  another  would  ebure  to  the 
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benefit  of  all  who  ehoald  retain  their  interest)  and  eertainlj 
there  is  nothing  in  the  relations  of  such  owners  to  support 
that  doctrine. 

The  limitations  to  individual  action  on  the  part  of  the 
members  of  a  partnership  in  respeot  to  those  matters  which 
may  or  may  not  be  within  the  scope  of  the  partnership  busi- 
ness are  in  many  cases  not  easily  defined.  We  know,  how- 
ever, that  fidelity  to  the  partnership,  is  the  highest  duty  of  its 
members,  and  that  no  member  can  be  allowed  to  turn  the 
partnership  concerns  to  his  own  account ;  aud,  whenever  a 
member  is  found  to  be  seekinp  a  private  advantage  from 
partnership  dealings,  the  courts  aru  prompt  to  correct  such 
an  abuse  of  the  confidence  reposed  in  him  by  his  associates. 
A  familiar  application  of  the  principle  is  found  in  the  cases 
cited  by  counsel,  it  which  it  is  held  that  a  partner  cannot  in 
his  own  name  renew  the  lease  of  the  premises  used  by  the 
firm.  In  New  York  the  doctrine  was  applied  to  a  case  in 
which  the  renewal  did  not  begin  until  the  copartnership  had 
expired  by  its  own  limitation,  and  the  reasons  assigned  by  the 
court  are  entirely  satisfactory.  MitcheU  v.  Reed,  61  N.  Y. 
123.  The  position  assumed  in  these  cases  is  that  the  renew^^ 
is  ancillary  to  the  original  lease,  and  so  far  connected  with  it 
that  it  shall  be  regarded  as  a  part  of  it ;  and,  as  the  original 
lease  was  owned  by  the  firm,  any  attempt  by  a  member  to 
appropriate  the  renewal  to  his  own  use  is  a  direct  conversion 
of  the  property  of  tne  firm.  In  other  words,  the  doctrine  is 
that  a  member  of  a  firm  jhall  not  be  permitted  to  take  unto 
himself  the  property  of  the  firm,  and  the  renewal  of  the  lease 
whereof  the  firm  holds  the  original  is  such  property,  and 
therefore  it  is  protected  for  the  use  of  the  firm.  To  invoke 
the  principle,  however,  it  is  obviously  necessary  to  show  that 
the  malversation  was  of  the  partnership  funds  or  efifeots,  for 
if  it  be  otherwice  no  member  of  the  partnership  can  com- 
plain. 

And  this  brings  us  to  inquire,  what  right  or  interest  of  the 
copartnership  of  which  he  was  a  member  was  used  or  asserted 
by  Foss  in  making  the  purchase  of  his  associates'  interest  in 
the  mines?    Is  it  true  that  in  a  mining  partnership  the  firm. 
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has  a  right  of  pre-emption  as  to  the  interests  of  retiring  part- 
ners  in  the  mines?  The  answer  is  not  doubtful.  Where  the 
partnership  is  formed  expressly  to  work  mines,  and  the  mines 
are  held  by  lease,  the  leasd  and  renewal  of  it  is,  as  the  courts 
have  held,  partnership  property.  But,  in  the  case  at  bar, 
the  partnership  arose  out  of  a  community  of  ownership  in 
the  mines,  and  the  parties  were,  in  a  very  large  sense,  invol- 
untary associates.  They  came  together  upon  the  ground  that 
they  ./ere  tenants  in  common  of  the  mines,  and  not  upon 
any  agreement  to  engage  in  the  business  of  mining.  Indeed, 
they  had  no  agreement  whatever  respecting  their  joint  oper- 
ations; but  they  stood  solely  on  their  ownership  of  the  prop- 
erty, in  consideration  of  which  they  united  for  the  purpose  of 
working  it.  They  were  partners  in  the  working,  but  not  in 
the  ownership,  of  the  mines,  r  nd  ),heir  firm  was  a  thing  of 
the  hour,  without  hope  of  existence.  In  that  kind  of  associa- 
tion it  cannot  be  said  that  there  is  in  the  collective  body  a 
right  to  acquire  new  interests  which  its  members  are  bound 
to  respect.  The  object  of  the  partnership  'was  tu  take  out 
ore,  and  in  all  things  directed  to  that  end  each  member  owed 
allegiance  to  the  company.  Beyond  that  they  were  entirely 
free  to  act  touching  their  interest  in  the  mines,  as  well  as 
othex  individual  property.  Each  member  held  his  interest  in 
the  mines  in  his  own  right,  with  power  to  dispose  of  it  as  he 
should  think  proper,  and  each  was  free  to  deal  with  his  asso- 
ciate or  with  a  stranger  in  respect  to  such  interest.  So,  also, 
each  member  was  at  liberty  to  buy  from  his  associates,  and 
thus  enlarge  his  interest  in  the  whole  property  without  refer- 
ence to  the  partnership  relation.  On  the  vhole  case  no  rea- 
son can  be  found  for  saying  that  the  purchase  of  the  Handley 
interest  enured  to  the  benefit  of  Bissell,  or  that  he  had  any 
share  in  it.  If,  in  making  it,  Foss  violated  his  promise  to 
Bissell,  in  that  there  was  moral  wrong,  and  possibly  there  may 
be  some  remedy  for  the  breach.  But  it  cannot  be  said  that 
by  such  promise  only  Bissell,  who  ftimished  no  part  of  the 
purchase  money,  acquired  an  interest  in  the  mines. 
The  money  will  be  awarded  to  Foss  and  Hunter. 
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Faxon  v.  Babhabo  «ncl  others. 
{Circuit  Court,  D.  Colorado,    November  4,  1880.) 

1.  Mmmo  CiiAiMs— Okrtificatb  of  Locatioh— RKCOKDisa — Colosado 
Rev.  St.  629.— An  act  of  the  assembly  of  the  state  of  Colorado  (Bev. 
St.  629)  requires  that  the  certificate  of  the  location  of  a  mining  claim 
must  be  filed  of  record  in  the  office  of  the  recorder  of  the  county  in 
'Which  the  claim  may  be,  within  three  months  nest  after  the  dis- 
covery of  the  lode.  Hdd,  that  failure  to  record  the  certificate  within 
the  prescribed  time  would  not  render  the  same  invalid,  provided  all 
things  had  been  done  aa  the  act  required,  before  any  other  and  better 
right  to  the  same  ground  had  been  perfected. 

a.  Bame — Location — PBioRrrT. — Therefore,  when  the  Ontario  lode  was 
discovered  on  the  public  land,  February  11,  1878,  and  the  location 
completed  in  July  of  the  same  year ;  and  the  Qreen  Mountain  lode 
was  discovered  in  August,  1877,  and  the  location  completed  by  filing 
for  record  a  certificate  of  location  in  March,  1878 ;  and  these  two  lo- 
cations partly  overlapped  each  other, — it  was  JiOd  that  the  claim  of  the 
Qreen  Mountain  lode  would  prevail  over  the  Ontario  lode  upon  the 
question  of  priority  of  discovery  and  location. 

8.  B.\ME— Description— Rev.  St.  i  2324— Colorado  Rey.  St.  630.— Sec- 
tion 2324  of  the  Revised  Statutes  requires  the  description  of  a  mining 
claim  to  refer  to  some  natural  object  or  permanent  monument  from 
which  the  claim  may  be  identified  ;  and  the  Revised  Statutes  of  Colo- 
rado (630)  declare  that  the  certificate  of  location  shall  give  "  such 
description  as  shall  identify  the  claim  with  reasonable  certainty." 
Beld,  under  these  statutory  provisions,  that  a  certificate  which  de- 
scribed a  claim  as  "  situated  on  the  north  side  of  Iowa  golch,  about 
timber  line,  on  the  west  side  of  Bald  mountain,  *  •  «  staked  and 
marlied  as  the  law  d'tects,"  was  void  for  uncertainty  of  description. 

4.  Same— LiOCj^TioN—r OBSESSION. — A  location  cannot  be  extended  over  a 
senior  discovery  in  the  actual  possession  of  another. 

t.  Same— Same— SAMB  —  PREsrrMPTioN  —  lNJCNCTioH. — It  win  be  pre- 
sumed, upon  a  preliminary  motion  for  an  injunction,  that  such  pos- 
session continued  at  the  time  of  a  junior  location,  in  the  absence  of 
,  proof  to  the  contrary. 

Motion  for  Temporary  Injunction. 

O.  O.  White,  for  plaintiff. 

Markham  dk  Patterson  and  Tliomas  d  Campbell,  for  defend- 
ants. 

Hallstt,  D.  T.  Plaintiff  claims  the  Ontario  lode  aa  hav- 
ing been  discovered  by  George  A.  Gibson  and  others,  on  the 
public  land,  February  11,  1878.  and  the  location  completed 
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ia  July  of  the  same  year.  Defendants  claim  the  Green 
Mountain  lode  as  having  been  discovered  by  Benjamin  Bar- 
nard in  August,  1877,  and  the  location  completed  by  filing  for 
record  a  certificate  of  location  in  March,  1878.  These  are 
rival  locations,  overlapping  each  other  at  the  north  end  of  the 
first  and  the  south  end  of  the  second  to  the  extent  of  2  17-100 
acres,  which  is  the  ground  in  controversy  in  this  suit.  A 
question  common  to  both  claims-  is  whether  a  certificate  of 
location  must  be  filed  of  record  in  the  office  of  the  recorder 
of  the  county  in  which  the  claim  may  be,  within  three  months 
next  after  the  discovery  of  the  lode,  as  required  by  the 
act  of  assembly  of  1874.  Eev.  St.  629.  In  terms,  the  act 
requires  the  oertifice^te  to  be  filed  within  that, time;  and,  to 
secure  the  claim  from  the  date  of  discovery  against  intervening 
claimants  seeking  to  locate  the  same  ground,  it  would  seem 
to  be  necessary  to  comply  with  its  provisions.  But  no  reason 
is  perceived  for  saying  that  the  certificate  shall  be  invalid  if 
not  filed  within  the  time  fixed  by  law.  The  design  of  the  law 
clearly  is  to  give  the  discoverer  time  for  doing  the  acts  nee- 
essary  to  a  proper  location.  He  may  sink  his  discovery  shaft 
within  60  days ;  he  may  put  up  his  discovery  notice,  and  his 
boundary  stakes,  and  record  his  certificate  of  location  within 
three  months;  failing  in  this  he  shall  have  no  right  as  against 
one  who  has  been  more  diligent  in  fulfilling  the  statute, 
although  later  in  point  of  time.  But  when  all  things  have 
been  done  as  the  act  requires,  before  any  other  and  better 
right  to  the  same  ground  has  been  perfected,  it  seems  to 
be  just  and  entirely  consistent  with  the  statute  to  recognize 
the  location  as  having  been  properly  made. 

Applying  this  rule  in  the  present  case,  and  accepting  the 
averments  of  the  parties  respecting  their  locations  as  true,  we 
find  that,  although  each  overstepped  the  statute,  they  may 
have  precedence  according  to  the  dates  of  discovery.  Begin- 
ing  in  February,  1878,  plaintiff's  grantors  completed  their 
location  in  July  of  that  year.  It  is  indeed  stated  in  some 
affidavits  in  support  of  the  bill  that  the  Ontario  lode  was 
discovered  in  the  autumn  of  1877.  But  we  cannot  allow  the 
plaintiff  to  go  aside  from  or  beyond  the  allegations  of  his 
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bill,  and  as  he  has  averred  that  the  lode  was  dlseovered  in  Feb> 
raary,  187S,  that  will  be  accepted  as  the  true  date.    Begin- 
ing  in  August,  1877,  defendants  completed  their  location  in 
March,  1878,  at  which  time  plaintiff's  grantors  had  not  secured 
any  right  to  the  ground  in  controversy,  as  they  had  not  then 
done  all  that  was  required  to  complete  their  location.     If, 
then,  the  matters  in  issue  were  to  be  determined  upon  the 
question  of  priority  of  discovery  and  location,  defendants 
would  prevail.     There  is,   however,   another  objection  to 
defendants'  certificate  of  location,  that  it  does  not  refer  to  a 
natural  object  or  permanent  monument  from  which  the  claim 
may  be  identified.     We  are  not  asked  to  consider  what  may 
be  a  natural  object  or  permanent  monument  to  which  refer- 
ence may  be  made,  or  whether  the  language  of  the  certifi- 
cate in  making  such  reference  is  sufficient  under  the  law,  for 
there  is  not  in  the  certificate  anything  whatever  as  to  any 
natural  object  or  monument.    It  is  said  that  the  claim  is 
"situated  on  the  north  side  of  Iowa  gulch,  about  timber  line, 
on  the  west  side  of  Bald  mountain.     Said  claim  is  staked 
and  marked  as  the  law  directs."     It  is  utterly  impossible  to 
find  in  this  language  any  reference  to  a  natural  object  or 
permanent  monument  defining  the  location,  and  the  only 
question  is  as  to  the  effect  of  the  omission.     The  act  of  con- 
gress requires  such  reference  to  be  made  in  the  description 
of  the  claim,  (Rev.  St.  §  2324,)  And  the  state  legisature  has 
declared  that  the  certificate  shall  give  "such  description  as 
shall  identify  the  claim  with  reasonable  certainty."   Bev.  St. 
Col.  630.    Compliance  with  the  act  of  congress  would  fulfil  all 
that  is  required  by  the  state,  and  it  may  be  said  that  the  acts 
are  in  perfect  harmony.     But,  if  that  were  otherwise,  there  is 
no  doubt  as  to  authority  of  congress  nor  as  to  the  purpose  of 
the  law  in  requiring  that  the  claim  shall  be  definitely  de- 
scribed. 

The  government  gives  its  lands  to  those  citizens  who  may 
discover  precious  metal  ores  therein,  upon  the  condition  that 
they  will  define  the  subject  of  the  grant  with  such  certainty 
as  may  be  necessary  to  prevent  mistakes  on  the  part  of  the 
government,  and  on  the  part  of  other  citizens  who  may  be 
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asking  the  like  bounty.  This  is  reasonable,  and  necessary 
to  justly  administer  the  law,  and  therefore  it  must  be  said 
that  without  such  description  a  oertifioate  of  location  is  void. 
On  that  ground  the  original  certificate  of  defendants'  grantor 
will  be  rejected,  and  as  the  relocation  was  posterior  to 
plaintiff's  it  cannot  prevail  against  the  latter.  It  remains 
to  consider  what  would  be  the  effect  of  actual  possession  by 
defendants  or  their  grantors  at  the  time  the  Ontario  lode  was 
located;  for  it  appears  that  defendants'  discovery  shaft  is 
in  the  ground  in  controversy,  and  they  aver  that  they  have 
been  in  possession  since  the  lode  was  first  opened.  That  they 
have  not  worked  there  constantly,  may  be  inferred  from  what 
has  been  done;  for,  as  the  shaft  is  now  only  50  feet  deep,  it  is 
difficult  to  believe  that  three  years  and  more  have  been  occu- 
pied in  sinking  it.  But  defendants  say  that  they  have  been  on 
the  ground  constantly,  and  plaintiff  asserts  that  they  have 
never  been  there  at  all.  In  this  conflict  and  imperfect  state- 
ment of  testimony  it  is  impossible,  on  a  preliminary  motion  of 
this  kind,  to  ascertain  the  fact,  and  we  resort  to  some  general 
rules  which  should  control. 

Plaintiff's  position  is  and  must  be  that  the  lode  was  dis- 
covered by  his  grantors  600  or  700  feet  from  the  ground  in 
controversy,  extends  from  thence  to  the  point  occupied  by 
defendants,  and  that  defendants  are  on  the  same  lode.  As- 
suming that  to  be  correct,  the  question  is  whether  defendants 
or  their  grantors  were  in  actual  possession  at  the  time  plain- 
tiff's location  was  made.  That  they  were  on  the  ground  before 
that  time  is  shown  by  testimony  which  is  not  contradicted, 
and  the  burden  is  upon  the  plaintiff  to  show  that  they  were 
not  there  at  the  time  of  his  location ;  for  if  they  were  then 
in  actual  possession,  having  uncovered  the  lode,  plaintiff's 
grantor,  claiming  by  subsequent  discovery,  could  not  oust  them 
so  long  as  they  saw  fit  to  remain  there.  As  to  the  ground 
actually  held  by  them,  although  if  they  failed  to  locate  under 
the  law  they  could  not  claim  more,  no  one  by  junior  discov- 
ery could  assert  a  superior  title.  Plaintiff's  location  may  be 
valid  up  to  the  very  point  occupied  by  defendants'  grantors, 
but  it  must  be  said  that  a  location  oaimot  be  extended  over 
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a  senior  disoorery  in  the  actual  possession  of  another.  And 
BO  the  evidence  tending  to  prove  that  defendants  oi  their 
grantors  may  have  been  in  possession  of  the  shaft  in  oontio- 
veiBj  at  the  time  of  plaintiff's  location,  and  plaintiff  having 
failed  to  meet  that  evidence  saocessfully,  the  motion  for  in- 
junction will  be  denied.  All  assumptions  of  fact  have  of 
eonrse  been  made  on  the  proofs  as  they  now  stand.  At  the 
hearing,  if  the  facts  shall  appear  to  be  different,  the  view 
now  expressed  may  be  modified. 


Obhsbt  v.  n.  P.  B.  Co. 

{CHreait  Court,  D.  CMorado.    Kovember  17, 1880.) 

1.  R&iLBOAD — Prbioht — Tkanspobtatios. — It  is  the  duty  of  s  nOrosd 
company  engaged  as  a  common  carrier,  when  they  receive  freight  to 
bo  transported,  to  cany  it  without  unnecessaiy  delay. 

S.  Bamb — Samb — Saks. — A  delay  of  24  hours  at  a  station  on  the  way  ts 
an  unnecessary  delay,  unless  It  is  explained  and  excused  by  sometliiDg 
which  the  law  recognizes  as  sufficient. 

3.  Bamb— Same — Samk.— Such  delay  will  not  b«  excused  by  the  fact  thtt 

the  railroad  company  needed  its  rolling  stock  for  the  purpose  of  car- 
tying  passengers. 

4.  Saub— Contract — Neolioekcb. — It  is  settled,  by  repeated  decidons 

of  the  supreme  court  of  the  United  States,  that  a  common  cairier 
cannot  relieve  himself  from  responsibility  for  his  own  negligence,  or 
the  negligence  of  his  employes,  by  any  contract  that  he  may  eater 
into  with  the  shipper. 

5.  Same — Same — Samb.  —  A  common  carrier  may,  however,  enter  into 

stipulations  which  do  not  relieve  him  in  any  degree  from  his  respon- 
sibility for  negligence,  if  the  shipper  assents  and  agrees  to  them  b;  s 
special  contract,  either  verbal  or  in  wilting. 

ft.  Same — Same— Same. — ^A  contract,  therefore,  is  void  in  so  far  as  it  as- 
sumes to  say  that  a  railroad  company  shall  not  be  liable  on  account  oi 
any  delay  in  the  transportation  of  stock. 

7.  Same — Same — Bamb. — Such  contract  is  also  void  in  so  far  as  it  rcquiiw 
the  shipper  to  give  notice  of  his  claim  for  damages  I>efore  he  luUoadi 
the  stock. 
Ormtby  v.Uni^n Paeifle  By.  Co.,  antt,  170,  afflnned. 
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8.  Sauk— Sams.— Such  contract  ia  valid,  however,  in  so  far  as  it  requires 

that  the  shipper  shall  go  with  the  stock  and  take  charge  of  it,  shall 
take  and  prepare  the  car  for  the  use  of  the  stock,  and  shall  see  to  the 
loading  and  unloading  of  the  same. 

9,  Bake — Sams — ^Noticb. — A  railroad    company  cannot    exempt   itself 

from  any  of  its  obligationa  as  a  common  carrier  by  mere  notice,  or  by 
printing  which  is  appended  to  or  indorsed  upon  the  contract  which 
is  executed,  but  must  do  it,  in  so  far  as  it  is  lawful  tb  do  it  at  all,  by 
a  stipulation  in  the  body  of  the  instrument,  to  which  the  shipper 
assents  by  his  signature. 
Bailroad  Oo.  t.  Manvfg  (Jo.  16  WaU.  828, 329. 

C.  W.  Wright,  for  plaintiff. 

J.  P.  Utker  and  H.  M.  d  W,  TeUer,  for  defendant. 

MoGbabt,  0.  J.,  (charging  jiiry.)  This  is  a  suit  in  nrhioh  ih« 
plaintiff  claims  to  recover  damages  from  the  defendant,  the 
Union  Pacific  Railway  Company,  on  the  ground  of  negligence 
in  the  transportation  of  a  car  load  of  horses. 

The  plaintiff,  in  order  to  recover,  mast  establish  two  prop- 
ositions  of  fact,  and  of  those  propositions  you  are  the  judges : 
First,  that  the  railroad  company  was  negligent  in  the  matter 
of  delay  in  transporting  plaintiff's  horses;  ieeortd,  that  the 
result  of  that  negligence  was  the  damage  and  injuiy  com- 
plained  of.  I  will  speak  to  you  first  only  with  regard  to  the 
plaintiff's  case.  Presently  I  will  call  yoor  attention  to  the 
several  defences  that  have  been  set  up  by  the  defendant.  Yon 
will  then  in  the  first  place  consider  whether  the  plaintiff  has 
made  ont,  prima  facie,  a  case  upon  which  he  is  entitled  to  re- 
cover if  the  defence  is  not  established — whether  the  railroad 
company  was  guilty  of  negligence  in  the  matter  of  delay; 
because  there  is  no  allegation  that  there  was  any  negligence 
except  in  the  delay  of  24  hours  at  the  station  of  Brookville, 
between  this  and  Kansas  City.  It  is  the  duty  of  a  railroad 
company,  engaged  as  a  common  carrier,  when  they  receive 
freight  to  be  transported,  to  carry  it  without  nnneoessary 
delay.  A  delay  of  24  hours  at  a  station  on  the  way  is  an 
nnnecessary  delay,  unless  it  is  explained  and  excused  by 
something  which  the  law  recognizes  as  sufficient.  The  excuse 
that  the  company  needed  its  rolling  stock  for  the  purpose  of 
oarrying  passengers  is  not  a  sufficient  exeuse.     The  dnty  of 
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the  company  is  to  be  prepared  to  execute  its  contracts,  both 
to  carry  passengers  and  to  carry  freight;  it  cannot  excuse 
itself  for  a  failare  to  do  the  one  upon  the  ground  that  it  vas 
bound  to  do  the  other,  and  that  it  was  not  able  to  do  both. 
Therefore,  if  there  was  nothing  in  the  case  except  the  fact  of 
a  delay  of  24  hours  at  this  station,  and  if  yoa  should  find 
that  that  delay  was  the  cause  of  the  injury  of  which  the  plain- 
tiff complains,  he  would  be  entitled  to  recoTer.  £ut  it  is 
incumbent  upon  the  plaintiff  to  show  by  the  preponderance 
of  testimony  that  the  damage  to  his  stock  was  caused  by  that 
delay  of  24  hours,  and  that  is  the  next  question  for  your  con- 
sideration. You  are  to  consider  that  question  carefully  upon 
the  testimony  that  has  been  submitted  to  you,  and  it  is  for 
you  to  decide  whether,  in  the  case  of  the  horses  that  died, 
their  death  was  caused  by  this  delay;  and,  as  to  the  otheisi 
whether  their  sickness  and  the  damage  to  them  was  the  result 
of  the  same  cause.  In  considering  this  question  yon  will 
look  into  the  evidence  which  has  been  offered  before  yon, 
tending  to  show  that  the  injury  might  have  resulted  from  some 
other  cause ;  and  if  you  find  that  it  did  result  from  other  cause, 
or,  in  other  words,  if  you  do  not  find  the  evidence  sufBcient  to 
show  that  it  resulted  from  this  delay,  you  cannot  find  a  verdict 
for  the  plaintiff;  as,  for  example,  you  must  consider  the  con- 
dition of  the  stock  when  it  was  shipped  at  Kansas  City,  and 
its  condition  when  it  was  shipped  in  Kentucky.  If  yon  find 
that  there  was  anything  the  matter  with  the  stock,  or  any  of 
it,  before  it  started  from  Louisville,  that  is  a  fact  to  be  con- 
sidered, and  upon  the  testimony  it  is  for  you  to  say  whether 
this  delay  of  24  hours  resulted  in  the  death  of  the  two  horses, 
and  in  the  sickness  and  injury  of  the  others  complained  of. 
If  you  find  that  the  delay  was  the  cause  of  the  injury  to  the 
stock,  then  your  verdict  will  be  for  the  plaintiff,  unless  jon 
find  for  the  defendant  on  some  of  the  matters  that  are  allied 
by  way  of  defence. 

In  considering,  however,  the  first  question,  (whether  the 
damage  resulted  from  this  delay,)  you  are  to  consider  not 
only  the  condition  of  the  stock  when  it  was  shipped  at  Louis- 
Tille,  and  when  it  was  reshipped  at  Kansas  City,  but  yon  an 
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to  consider  the  manner  of  the  shipment  that  has  been  testified 
to  before  you — the  fact  that  the  horses  were  put  in  stalls, 
that  they  were  orosBwise  of  the  car,  and  that  there  were  12  of 
them  on  the  car,  and  you  are  to  judge  whether  that  manner 
of  shipment  would  or  would  not  have  resulted  in  this  sickness 
and  death  and  injury  of,  the  horses,  independently  of  the  delay 
of  24  hours  at  Brookville.  If  you  conclude  that  under  all  the 
circumstances  the  horses  would  have  come  through  safely,  and 
none  of  them  died,  and  none  of  them  suffered  injury  but  for 
that  delay,  then  the  plaintiff  has  made  out  &  prima  facie  case. 
But  if  you  conclude  that  even  if  the  horses  had  not  been 
stopped  at  Brookville  these  two  would  have  died,  and  the 
others  would  have  been  injured  and  sick,  just  as  they  were, 
then  the  plaintiff  has  not  made  a  case,  and  that  is  the  end  of 
it.  But,  if  upon  these  questions  you  find  for  the  plaintiff, 
you  will  proceed  to  consider  some  of  the  matters  alleged  by 
way  of  defence ;  and  the  only  matter  that  I  think  I  need  call 
your  attention  to  as  requiring  your  consideration,  is  the  allega- 
tion of  negligence  on  the  part  of  the  plaintiff  himself.  I  say 
to  you,  as  matter  of  law,  that  if  the  plaintiff  was  negligent, 
and  if  his  negligence  materially  contributed  to  the  injury 
which  he  has  sustained,  then  he  cannot  recover.  And  in  con- 
sidering this  question  you  will  look  into  the  evidence  upon 
the  points  that  I  have  already  called  your  attention  to.  As, 
for  example,  you  will  inquire  whether  it  was  negligence  in 
him  to  ship  horses  in  the  manner  in  which  he  shipped; 
whether  he  acted  with  reasonable  and  ordinary  prudence  in 
that  respect,  and,  if  he  did  not,  whether  that  negligence  mate- 
rially contributed  to  the  results  that  followed.  You  will  con- 
sider whether  it  was  negligence  in  him  to  ship  the  horses  in 
the  condition  they  were  in  when  they  left  Kansas  City; 
whether  prudence  required  him  to  delay  there,  and,  under  all 
the  circumstances,  whether  he  was  negligent  in  that  respect. 
It  is  also  alleged  that  he  had  the  option  of  unloading  the 
horses  at  Brookville,  and  that  he  neglected  to  avail  himself 
of  it.  Upon  this  question  there  is  a  conflict  of  testimony.  It 
is  for  you  to  decide  what  the  facts  are.  If  he  knew  that  his 
train  was  to  remain  at  Brookville  a  number  of  hours,  05  a  day, 
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and  if  bo  bad  the  opportunity  to  unload  the  stock  and  gi^e 
them  rest,  and  neglected  to  do  it,  then  it  is  for  yoa  to  con- 
aider  whether  that  was  negligence,  and,  if  so,  whether  that 
negligence  contributed  to  the  injury  which  he  has  sustained ; 
but  if  he  expected  that  the  train  would  start  every  half  hour, 
and  had  reason,  from  the  representations  made  to  him,  to 
expect  that,  then  it  is  for  you  to  say  whether  he  was,  under 
those  circumstances,  called  upon  to  attempt  to  unload  his 
stock. 

The  defendants  have  set  out,  by  way  of  defence,  a  contract 
under  which  they  allege  that  the  shipment  of  this  stock  was 
made.  The  execution  of  this  contract  is  admitted  by  the 
pleadings,  and  therefore  it  is  before  us  for  consideration.  It 
presents  a  question  which  is  not  without  difficulty  as  a  matter 
of  law;  at  least,  it  would  not  be  without  difficulty  in  some 
courts  of  the  country,  because  there  is  great  conflict  of  opin- 
ion among  the  courts  as  to  how  far  a  common  carrier  may 
release  himself  from  responsbility  by  a  special  contract  with 
the  shipper.  In  the  courts  of  the  United  States,  however, 
the  law  is  well  settled,  and  I  am  therefore  without  difficulty 
in  instructing  you  upon  this  point.  It  is  settled,  by  re- 
peated decisions  of  the  supreme  court  of  the  United  States, 
that  a  common  carrier  cannot  relieve  himself  from  responsi- 
bility for  his  own  negligence,  or  the  negligence  of  his  employes, 
by  any  contract  that  he  may  enter  into  with  the  shipper.  He 
may,  however,  enter  into  stipulations  which  do  not  relieve  him 
in  any  degree  from  his  responsibility  for  negligence,  if  the 
shipper  assents  and  agrees  to  them  by  a  special  contract, 
either  verbal  or  in  writing. 

Now,  this  contract  which  is  before  you,  in  so  far  as  it 
assumes  to  say  that  the  railroad  dompany  shall  not  be  liable 
on  account  of  any  delay  in  the  transportation  of  this  stock,  is 
void.  It  is  also  void  according  to  the  decision  rendered  by 
Judge  Hallett  upon  demurrer,  in  so  far  as  it  requires  the 
shipper  to  give  notice  of  his  claim  before  he  unloads  his  stock. 
That  has  been  settled  by  that  ruling,  in  which  I  concur.  In 
so  far  as  it  provides  that  this  plaintiff  shall  go  with  the  stock 
and  take  charge  of  it,  shall  take  a  car  and  prepare  the  car  for 
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the  use  of  the  stock,  and  shall  see  to  loading  and  ohloading, 
and  all  those  particulars,  I  think  it  is  a  valid  contract;  bat, 
as  to  these  particulars,  there  is  no  particular  conflict  in  this 
case.  There  is  appended  to  this  contract  a  printed  state- 
ment, which  is  headed  "Bules  and  regulations  for  the  trans- 
portation of  live  stock,"  and  in  that  statement  there  is  a  pro- 
vision that  in  case  damages  occur  in  the  transportation  of 
live  stock,  for  which  the  company  may  be  liable,  the  value  at 
the  place  and  date  of  shipment  shall  govern  the  settlement, 
in  which  the  amount  claimed  shall  not  exceed  |300  for  a 
stallion;  |100  for  a  horse;  mule,  $65 ;  cattle,  $50,  and  other 
animals,  $20.  And  also  another  provision,  that  blooded 
animals,  or  animals  deemed  especially  valuable,  will  be  carried 
only  on  special  contract,  and  agents  are  not  allowed  to  re- 
ceive and  ship  such  animals  until  a  proper  contract  is  made 
between  the  owner  or  consignee  and  the  general  freight  agent. 
That,  gentlemen,  is  not  in  the  contract  which  the  plaintiff 
signed.  It  is  in  a  print  which  is  on  the  same  sheet  of  paper 
with  the  contract.  It  has  been  held  by  the  supreme  court  of 
the  United  States  that  the  shipper  is  only  bound  by  the  stip« 
ulaiion  contained  in  the  contract  itself;  or,  in  other  words, 
that  the  railway  company  that  proposes  to  exempt  itself  from 
any  of  its  obligations  as  a  common  carrier,  cannot  do  it  by 
mere  notice,  or  by  printing  which  is  appended  to  or  indorsed 
upon  the  contract  which  is  executed,  but  must  do  it,  in  so  far 
as  it  is  lawful  to  do  it  at  all,  by  a  stipulation  in  the  body  of 
the  instrument,  to  which  the  shipper  assents  by  his  signature 
Upon  this  subject  I  charge  you  in  the  language  of  the  supreme 
court  in  the  case  of  the  R.  Co.  v.  Manufg  Co.,  reported  in 
16  Wallace's  Eeports,  328,  829,  as  follows:  "Whether  a 
carrier,  when  charged  upon  his  common-law  responsibil- 
ity, can  discharge  himself  from  it  by  special  contract,  as- 
sented to  by  the  owner,  is  not  an  open  question  in  this  court 
since  the  cases  of  ^.  J.  Steam  Nov.  Co,  v.  Merchants'  Bank,  6 
How.  844,  and  York  Company  v.  Central  Railroad,  8  Wall. 
107.  In  both  these  cases  the  right  of  the  carrier  to  restrict 
or  diminish  his  liability  by  special  contract,  which  does  not 
cover  losses  by  negligence  or  misconduct,  received  the  sane- 
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tion  of  this  court.  In  the  former  ease  the  effect  of  a  general 
notice  by  the  carrier  seeking  to  extinguish  his  peculiar  lia^U 
ity  was  also  considered;  and,  although  the  remarks  of  the 
judge  on  the  point  were  not  necessary  to  the  decision  of  the 
case,  they  furnish  a  correct  exposition  of  the  law  on  this  mucb- 
controTert«d  subject.  In  speaking  of  the  right  of  the  carrier 
to  restrict  his  obligation  by  a  special  agreement,  the  judge 
said :  It  by  no  means  follows  that  this  can  be  done  by  an 
act  of  his  own.  The  carrier  is  in  the  exercise  of  a  sort  of 
public  office,  from  which  he  should  not  be  permitted  to  esoner* 
ate  himself  without  the  assent  of  the  parties  concerned.  Axid 
this  is  not  to  be  implied  or  inferred  from  a  general  notice  to 
the  public  limiting  his  obligation,  which  may  or  may  not  be 
assented  to.  He  is  bound  to  receive  and  carry  all  the  goods 
offered  for  transportation,  subject  to  all  responsibilities  inci- 
dent to  his  employment,  and  is  liable  to  an  action  is  case  of 
refusal.  If  any  implication  is  to  be  indulged  from  the  delivery 
of  the  goods  under  the  general  notice,  it  is  as  strong  that  the 
owner  intended  to  insist  upon  his  rights  and  the  duties  of  the 
carrier,  as  it  is  that  he  assented  to  their  qualification.  The 
burden  of  proof  lies  on  the  carrier,  and  nothing  short  of  an 
express  stipulation  by  parol  or  in  writing  should  be  permitted 
to  discharge  him  from  duties  which  the  law  has  annexed  to 
his  employment.' "  And  there  is  more  in  the  same  opinion 
to  the  same  effect,  which  it  is  not  necessary  for  me  to  read. 

I  say  to  you,  gentlemen,  so  far  as  anything  contained  in 
the  rules  and  regulations  for  the  transportation  of  live  stock, 
printed  at  the  head  of  this  contract,  is  concerned,  it  is  not  a 
part  of  the  contract  with  this  plaintiff. 

Upon  the  question  of  damages  in  this  case,  in  the  event  yon 
shall  find  for  the  plaintiff,  (of  course,  if  you  find  that  the  delay 
did  not  cause  the  injury,  that  is  the  end  of  the  case,  and  you 
find  for  the  defendant.  If  you  find  that  the  plaintiff  himself 
was  negligent,  that  his  negligence  contributed  materially  to 
the  loss  which  he  has  sustained,  that  is  the  end  of  the  case;) 
bat,  if  upon  these  questions  yon  find  for  plaintiff,  you  will 
then  consider  the  question  of  damages.  In  this  part  of  the 
case  you  are  the  judges,  but  you  must  consider  it  carefally. 
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There  is  no  subject  coming  before  conrts  upon  which  there  is 
80  much  extravagant  teetimony ;  it  is  very  largely  a  question 
of  opinion.  Tou  must  oo^Bider  all  the  evidence  and  all  the 
circumstances,  and  arrive  at  a  just  and  reasonable  determina- 
tion. It  is  not  what  a  man  might  have  made  if  the  horse 
had  not  died,  by  using  him  as  a  racer  upon  the  track,  that  is 
the  test  of  his  damages.  The  rule  is  this:  that  he  is  entitled 
to  recover  the  reasonable  market  value  in  cash  at  the  place 
where  the  loss  occurred;  that  is  to  say,  what  the  two  horses 
that  died  oould  reasonably  have  been  sold  for  in  this  market 
at  that  time  in  cash.  Of  course,  such  a  question  is  always  sub- 
ject to  more  or  less  uncertainty ;  one  man  Will  estimate  it  at 
more  than  another,  and  the  jury  is  simply  to  make  use  of 
their  common  sense,  and  apply  the  testimony  and  all  the 
eircnmstances,  and  arrive  at  a  fair  and  just  estimate. 

As  to  the  horses  that  did  not  die,  the  damages  would  be 
simply  the  actual  loss — the  actual  damage  which  the  plaintiff 
sustained  by  reason  of  the  injuries,  the  sickness  which  re- 
sulted from  the  negligence,  if  there  was  negligence,  of  the 
defend^int.  In  ascertaining  the  value  of  these  animals  you  are 
to  look  into  all  the  eiroumstances ;  to  consider  the  age  of  the 
horses  that  died.  You  are  to  consider  their  breeding,  of  course, 
the  purposes  for  which  they  might  be  used,  and  everything 
that  goes  into  the  question  of  their  market  value  in  this 
market.  As  to  this  old  horse,  there  is  a  claim  here,  and  some 
evidence  tending  to  show,  that  he  was  diseased  before  he  left 
Kentucky,  and  that  is  a  subject  for  your  consideration.  If 
that  be  true,  it  of  coarse  affects  the  value  of  the  animal.  It 
is  for  you  to  say  whether  that  is  true  or  not. 

I  have  not  gone  over  the  suggestions  of  counsel,  but  I  think 
that  I  have  covered  everything  that  is  necessary.  If  there  i^ 
any  suggestion  to  be  made  I  will  hear  it. 

Verdict  for  plaintiff  for  |750. 
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UnTBD  Statbs  v.  Fimos< 

{Dittrict  Court,  8.  D.  Mv  York,     November  9, 1880.) 

1.  Dnpoerrioir— CoMHiseioiT— Rni;E  of  Ooor'p— Fobxai.  Dkfbct.— A  com- 
mission for  Um  taking  of  a  deposition  will  not  be  set  aside,  when  it 
appears  to  have  been  properly  executed,  although  the  form  of  instnio- 
tions  to  the  commis-sfoner,  annexed  to  the  deposition,  was  not  signed 
by  the  clerk  or  the  defendant's  counsel,  as  required  by  a  mle  of  the 
court  which  issued  the  commission. 

a.  Same— Pbaotiob— Rxv.  8t.  i  868.— The  mode  of  executing  such  com- 
mission, when  issued  by  a  federal  court,  is  not  governed  by  a  gtste 
statute,  but  by  section  866  of  the  Revised  Btatutcs. 

3.  Bamb— Ret.  St.  i  866— "Accobdino  to  CJommon  Usage."- A  deposi- 
tion is  not  taken  "  according  to  common  usage,"  within  the  meaning 
of  section  866  of  the  Revised  Statutes,  if  one  of  the  parties  to  the 
action  writes  down  the  answers  for  the  commissioner,  at  the  reqneat 
of  the  latter,  in  the  absence  of  the  other  party  to  the  suit,  although 
it  does  not  appear  that  any  injury  was  thereby  sustained. 

Motion  to  Sappress  a  Deposition. 

Melville  Brown,  for  motion. 

Samuel  B.  Clarke,  Ass't  Dist.  Att'y,  contra, 

Ghoatb,  D.  J.  This  is  a  motion  to  suppress  a  deposition 
taken  under  a  commission  issued  to  the  consul  of  the  United 
States  at  Breslau,  Germany,  for  the  examination  of  vitnesses 
upon  written  interrogatories.  One  objection  taken  to  the 
deposition  is  that  the  form  of  instructions  to  the  commisBioner 
annexed  to  the  commission  were  not  signed  by  the  clerk  or  by 
defendant's  counsel,  as  required  by  role  112  of  this  conrt 
This  is  a  formal  defect  only,  and  does  not,  I  think,  justify  the 
setting  aside  of  the  commission,  if,  in  fact,  it  appears  to  have 
been  properly  executed.  Objection  is  also  made  that  the 
answers  of  the  witness  to  the  interrogatories  were  written 
down  by  one  of  the  counsel  for  the  plaintiff,  who  happened  to 
be  in  Europe  at  the  time  and  attended  upon  the  taking  of 
this  and  other  testimony.  The  defendants  were  not  repre- 
sented before  the  consul  upon  the  taking  of  the  deposition. 

It  is  insisted,  on  the  part  of  the  defendant,  that  the  provis- 
ions of  the  New  Tork  Code,  §  901,  which  require  the  person 
executing  a  commission  to  take  testimony  to  reduce  the  exam- 
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ination  to  writing  himself,  or  oanse  it  to  be  rednoed  to  writing 
by  a  disinterested  party,  are  made  applicable  to  depositions 
taken  under  a  oommission  from  a  court  of  the  United  States^ 
I  think,  however,  that  the  mode  of  executing  commissions  out 
of  this  court  is  governed,  not  by  the  state  etatute,  but  by  the 
866th  section  of  the  Bevised  Statutes  of  the  United  States, 
which  provides  that  "ill  any  case  where  it  is  necessary,  in  order 
to  prevent  a  failure  or  delay  of  justice,  any  of  the  courts  of 
the  United  States  may  grant  a  dcdimut  potettatem  to  take 
depositions  according  to  common  usage."  This  matter  being 
expressly  provided  for  by  act  of  Congress,  the  state  practice 
relating  to  the  same  matter  is  not  adopted  by  Bevised  Stat- 
utes, §  9U.     BeardaUy  ▼.  lAttU,  14  Blatchf.  102. 

The  question,  therefore,  is  whether,  in  case  of  a  deposition 
taken  under  a  commission  "according  to  common  usage,"  it 
is  a  fatal  objection  that  the  attorney  for  one  of  the  parties  to 
the  action  writes  down  the  answers  for  the  commissioner,  the 
other  party  to  the  suit  not  being  represented.  I  think  such  a 
practice,  if  allowed,  might  lead  to  great  abuses.  A  very  slight 
turn  of  expression  given  to  an  answer,  and  such  as  might  escape 
the  notice  of  the  witness  or  the  magistrate,  would,  in  some 
eases,  materially  alter  the  sense.  Nor  would  it  be  possible, 
ordinarily,  for  the  party  not  represented  at  the  taking  of  the 
testimony  to  show  that  in  the  pai-ticular  case  he  was  injured 
or  prejudiced.  The  statute  of  New  York  which  forbids  the 
practice  is  certainly  wise,  and  calculated  to  protect  the  admin- 
istration of  the  law,  in  this  particular,  against  abuses. 

The  statutes  of  some  of  the  states  required  the  witness 
to  be  examined  by  the  commissioner  separately  and  apart 
from  all  other  persons.  In  this  case  it  is  not  claimed  that 
there  is  any  evidence  that  the  defendant  was  in  fact  preju- 
diced or  injured  by  what  was  done,  and  it  appears  by  affida^- 
vit  that  the  testimony  was  taken  as  it  was  at  the  special 
request  of  the  consul;  that  the  consul,  who  was  present  all 
the  time,  was  old  and  feeble,  and  not  well  able  to  write  the 
answers  down  himself.  I  think  the  practice,  however,  must 
be  condemned  as  improper  and  dangerous,  without  regard  to 
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yrhai  may  be  shown  in  the  particular  caae,  and  on  this  groimd 
the  deposition  mast  be  suppressed,  although  there  is  no  sog- 
gestion  of  intended  impropriety  or  actual  prejudice  to  the 
defendant  in  this  case.  The  learned  counsel  for  the  plaintiff 
has  cited  two  oases,  in  which  this  objection  appears  not  to 
have  been  sustained,  as  authority  for  the  proposition  that  a 
commission  so  executed  is  executed  "according  to  common 
usage,"  as  that  expression  was  understood  at  the  time  of  the 
passage  of  the  judiciary  act  of  1789,  from  which  Bev.  St.  $ 
866,  was  taken.  1  St.  85,  §  30;  Nichols  v.  WhiU,  1  Cr.  C. 
G.  58;  Atkinson  v.  Olenn,  4  Gr.  G.  G.  134.  These  precedents 
may  account  for,  and  may  have  been  supposed  to  justify,  the 
course  that  was  taken  in  this  case,  as  they  are  decisions  by  a 
court  of  undoubted  authority. 

But  in  neither  of  these  cases  does  it  certainly  appear  that 
the  party  making  the  objection  was  not  represented  by  his 
counsel  upon  the  taking  of  the  testimony.  If' he  was,  the 
objection  might  well  have  been  considered  waived,  if  not 
taken  at  the  time.  If,  however,  it  was  otherwise,  and  the 
cases  were  like  the  present,  yet  a  practice,  which  at  one  time 
may  appear  to  the  courts  harmless,  may,  at  a  different  period 
and  in  a  different  state  of  things,  be  seen  to  involve  such  pos- 
sibility of  abuse  that  it  should  not  be  permitted.  The  large 
increase,  in  modern  times,  in  the  number  of  attorneys,  and 
their  less  intimate  relations  with  the  courts,  have  effected 
such  changes  as  may  well  alter  rules  of  practice  in  a  matter 
such  as  this;  and,  of  course,  if  the  practice  is  permitted  in 
the  ease  of  any  attorney,  it  must  be  permitted  iu  the  case  of 
all.  And,  while  the  term  "according  to  common  usage"  is  to 
be  construed  as  referring  to  what  was,  at  the  time  the  act  of 
1789  was  passed,  understood  to  be  "common  usage,"  yet,  in 
a  matter  affecting  the  purity  of  the  administration  of  jastice, 
the  courts  are  at  liberty,  from  time  to  time,  so  to  control 
the  execution  of  their  own  processes  and  mandates  as  to 
repress  or  prevent  a  practice  which  they  shall  see  is  capable  of 
introducing  abuses.  This  is,  and  always  was,  "according  to 
common  usage;"  and  an  application  to  suppress  a  deposi- 
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tlon  on  such  a  grovind  is  one  addressed  to  the  sound  discre- 
tion of  the  oourt,  and  when  it  is  made,  as  here,  before  the 
trial,  the  granting  of  the  motion  may  be  with  leave  to  issae  a 
new  commission  for  re-examination  of  the  witnesses. 
Motion  granted. 


Hatfield  v.  MoiiLeb  and  others. 

{Oircutt  Oourt,  D.  New  Jertey.    November  30, 1880.> 

L  Bankbttptot — Attaohkekt.  —  An  attachment  levied  within  four 
-months  before  the  commencement  of  proceedinga  in  bankruptcy  ia 
dissolved,  ijno  facto,  by  operation  of  such  proceedings. 
In  r»  Sorafford,  15  N.  B.  B.  104. 

2.  Same— Sa\[g. — A  bill  in  the  nature  of  a  creditor's  bill,  praying  that 
certain  conveyances  of  real  estate  may  be  declared  void,  will  there- 
fore be  dismissed  with  costs,  when  filed  by  a  purchaser  of  the  prop- 
erty under  such  writ  of  attachment. 

In  Equity,     On  Bill  and  Plea. 

Nixon,  D.  J.  Mioses  Taylor  &  Co.,  of  New  York,  claiming 
to  be  creditors  of  William  Moller  &  Son,  of  the  same  place, 
on  the  sixteenth  of  September,  1875,  caused  a  writ  of  foreign 
attachment  to  be  issued  out  of  the  circuit  court  of  the  county 
of  Warren,  state  of  New  Jersey,  returnable  October  6,  1875, 
and  placed  it  in  the  hands  of  the  sheriff  of  said  county  for 
execution,  who,  by  virtue  of  the  same,  levied  upon  sundry  lots 
and  tracts  of  land  situate  at  Hackettstown,  as  the  property  , 
of  William  Moller,  one  of  the  defendants. 

Pending  these  proceedings,  and  within  a  few  weeks  after 
the  return  of  the  writ,  to  wit,  on  the  twenty-eighth  of  October, 
1875,  a  petition  in  bankruptcy  was  filed  against  William 
Moller,  George  H.  Moller,  and  William  F.  Moller,  as  co- 
partners, and  against  William  Moller  individually,  and  they 
were  adjudged  bankrupts  on  the  twentieth  of  November  fol- 
lowing. William  A.  Booth  was  duly  appointed  their  assignee 
on  the  thirteenth  of  December,  1875,  to  whom  an  assignment 
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wag  regularly  made  of  all  the  bankrupts*  partnership  and 
individaal  property. 

Notwithstanding  these  bankruptcy  proceedings,  the  pro- 
ceedings under  the  attachment  were  continued  in  the  state 
court,  by  the  appointment  of  an  auditor,  the  entry  of  the 
judgment  in  favor  of  the  attaching  creditors,  the  sale  of  the 
real  estate  taken  under  the  writ,  on  the  twenty-eighth  of 
December,  1876,  and  the  execution  of  a  deed  by  the  auditor 
to  the  purchaser,  two  days  afterwards. 

The  purchaser  then  filed  a  bill  in  the  court  of  chancery  of 
New  Jersey,  in  the  nature  of  a  creditor's  bill,  alleging  that 
William  MoUer,  one  of  the  defendants  in  attachment,  pre- 
vious to  the  issue  of  the  writ,  bad  made  and  executed  two 
several  deeds  of  oonveyanoe  to  his  two  daughters,  Elizabeth 
Moller  and  Sarah  M.  Moller,  purporting  to  convey  the  said  real 
estate;  that  these  deeds  were  voluntary,  without  valuable 
consideration,  and  were,  as  was  expressed  upon  their  face, 
"in  consideration  of  natural  love  and  affection,"  and  were 
fraudulent  and  void  against  creditors,  and  praying  that  they 
might  be  decreed  illegal,  null  and  void  against  the  complain- 
ant as  purchaser. 

To  this  bill  the  defendants  put  in  a  plea,  setting  up  the 
proceedings  in  bankruptcy  in  bar  of  the  complainant's  title. 

The  case  has  been  brought  into  this  court  by  virtue  of  the 
removal  act,  and  has  been  heard  upon  bill  and  plea.  It  must 
be  determined  by  ascertaining  the  effect  which  the  bankruptcy 
proceedings  had  upon  the  pending  attachment.  The  writ  was 
issued  within  four  months  next  preceding  the  filing  the  peti- 
tion ;  was  the  attachment,  therefore,  dissolved  by  the  adjudi- 
cation ?  If  so,  the  state  court  had  no  jurisdiction  thereafter 
to  enter  a  judgment  or  make  an  order  for  the  sale  of  the  prop- 
erty, and  the  complainant's  title  is  void.  Or,  was  it  necessary 
for  the  assignee,  after  bis  appointment,  to  take  some  affirma- 
tive steps  in  order  to  divest  the  lien  of  the  attachment? 
None  such  were  taken,  and  unless  the  attachment  was  dis- 
solved by  operation  of  law,  after  the  filing  the  petition  in 
bankruptcy,  and  the  adjudication  thereon,  the  plea  is  bad  and 
must  be  overruled. 
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The  deoision  of  ^ese  questions  depends  apon  the  oon8trao> 
tion  of  the  provisions  of  section  50M  of  the  Revised  Statutes 
of  the  United  States.  That  section  provides  that,  "as  soon  as 
the  assignee  is  appointed  and  qualified,  the  judge,  *  *  * 
by  an  instrument  under  his  hand,  shall  assign  and  convey  to 
him  all  the  estate,  real  and  personal,  of  the  bankrupt,  and 
such  assignment  shall  relate  back  to  the  oommeuoement  of 
proceedings  in  bankruptcy,  and  by  operation  of  law  shall  vest 
the  title  to  all  such  property  and  estate  in  the  assignee^ 
although  the  same  is  then  attached  on  mesne  process  as  the 
property  of  the  debtor,  and  shaU  diatolve  any  such  attachment 
made  within  four  months  next  preceding  the  commencement  of 
the  bankruptcy  proceedings." 

Much  controversy  has  arisen  as  to  the  true  construction 
of  these  provisions,  but  the  weight  of  authority  undoubtedly 
is  that  after  an  adjudication  in  bankruptcy  all  attachments 
become  invalid,  and  their  lien  is  divested  by  operation  of  law, 
unless  more  than  four  months  shall  have  intervened  between 
the  isBoing  of  the  writ  and  the  filing  of  the  petition.  See 
In  re  EUis,  1  N.  B.  R.  556;  In  re  Preston,  6  N.  B.  R,  645; 
Zeiber  v.  HiU,  8  N.  B.  R.  240. 

Thus,  in  Miller  v.  O'Brien,  9  Blatohf.  271,  Judge  Woodruff 
says:  " The  statute,  (§5044,)  in  the  most  explicit  terms, 
declares  the  attachment  dissolved.  In  like  explicit  terms  it 
declares  that  the  assignment  to  the  assignee  shall  relate 
back  to  the  commencement  of  the  proceedings  in  bankruptcy, 
and  that  the  title  to  all  the  bankrupt's  estate  shall  vest  in 
the  assignee." 

In  re  Scraford,  15  N.  B.  R.  Ij04,  Judge  Dillon  asserts  that 
"all  attachments  levied  within  four  months  before  the  com- 
mencement  of  the  proceedings  in  bankruptcy  are  dissolved, 
ipso  facto,  by  operation  of  such  proceedings." 

In  Bracken  v.  Johnston,  15  N.  B.  R.  106,  Justice  Miller,  in 
discussing  the  meaning  of  the  section  of  the  bankrupt  law 
now  under  consideration,  says:  "The  purpose  of  the  act  was 
to  put  a  creditor,  who  undertook  to  secure  a  lien  by  attach* 
ment,  in  precisely  the  same  condition  as  one  who  took  a  pref- 
erence or  lien  by  consent  of  the  debtor.     In  both  cases  th« 
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creditor  proceeded  at  his  own  hazard.  If  the  debtor  escaped 
the  bankruptcy  conrt  for  the  prescribed  time,  the  preference 
or  lien  remained  valid.     If  he  did  not,  it  is  void  absolutely.'' 

And  the  judgment  of  the  supreme  conrt  in  Doe  v.  CkUden, 
21  Wall.  643,  is  strongly  in  the  same  direction,  although  it 
be  an  implication,  rather  than  a  direct  utterance.  The  decis- 
ion there  was  that  an  attachment,  laid  more  than  four  months 
previously  to  the  proceedings  in  bankruptcy  begun,  continued 
a  valid  lien,  and  was  not  dissolved  by  the  transfer  of  the 
bankrupt  estate  to  the  assignee. 

But  the  court,  in  reaching  that  conclusion,  say:  "Under 
the  fourteenth  section  (§  5044  of  Bev.  St.)  of  the  bankrupt 
act,  the  title  pendente  liti  is  transferred  by  operation  of  law 
from  the  bankrupt  to  the  assignee  in  bankruptcy.  The  con- 
veyance of  the  register  operates  as  would,  under  ordinary 
circumstances,  the  deed  of  a  person  having  the  title,  with  two 
differences :  First,  it  relates  back  to  the  commencement  of  the 
bankruptcy  proceeding;  secondly,  the  register's  conveyance 
dissolves  any  attachment  that  has  been  made  within  four 
months  previous  to  the  commencement  of  the  bankrupt  pro- 
ceedings." 

The  title  of  the  complainant  failing,  and  the  law  requiring 
him  to  stand  upon  the  strength  of  his  own  title,  rather  than 
the  weakness  of  his  adversaries,  the  bill  of  complaint  must 
be  dismissed,  with  costs. 


Giant  Powdbb  Goupany  v.  California  Yioorit  Powdbb 
CoMFANT  and  others. 

{Circuit  Court,  D.  California.    ,  1880.) 

Rb-Issue— Rev.  Bt.  «  4916.— Section  4916  of  the  Revised  Btatutea  only 
authorizes  a  re-issue  when,  from  an  unintentional  error  in  the  desrip- 
tlon  of  the  invention,  the  patent  is  inralid  or  inoperative,  or  when 
the  claim  of  the  patentee  exceeds  his  inTention. 

Bamb— CouMiBeiOKBR  OF  PATXNTS-^tmisTOCTioK.— TIm  powoF  to  ac- 
cept a  surrender  and  issue  new  letters  is  vested  exclusively  in  the 
couiraisaioner  of  patents,  and  his  decision  in  such  cases  is  not  open  to 
collateral  attack  in  a  suit  for  the  infringement  of  le-issued  letters.  - 
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5,  Samb— Saiib — Sahb. — The  commissioner  of  patents,  however,  is  an 

offlcer  of  limited  authority,  whose  jurisdiction  is  restricted  to  the 
particular  cases  mentioned  in  the  statute,  and,  therefore,  whenever  it 
is  apparent  upon  inspection  of  the  patents  that  he  has  acted  without 
authority,  or  has  exceeded  it,  his  Judgment  muat  neceosailly  be  re- 
garded as  invalid. 

4.  Sahb— Sajix— SiAME.— 27«{<2,  therefore,  where  an  original  patent  cov- 
ered a  compound  of  nitro-glycerine  with  inexplosive,  porous,  absorb- 
ent substances,  and  the  re-issued  patent  covered  a  compound  of 
nitro-glycerine  with  all  porous  absorbents,  whether  explosive  or  In- 
azplosive,  that  there  was  no  case  presented  upon  which  the  powers 
of  the  commissioner  of  patents  could  be  invoked,  and  that  the  re- 
issue was  therefore  void. 
Rutsdl  V.  Vodge,  93  U.  8. 463. 

0.  Patent — Tkmts— CoNSTBtrcrioN. — Although  the  court  cannot  look 
outside  at  a  patent  for  the  explanation  of  terms  in  it  which  are  not 
technical  and  are  free  from  ambiguity,  yet  it  can  examine  into  the  his- 
tory of  the  invention  patented  so  as  to  be  able  to  read  the  speciiica- 
tions  in  the  light  of  the  inventor's  knowledge. 

6.  Bame— Saus— Same. — Held,  therefore,  in  view  of  the  history  of  this 

case,  and  reading  the  specifications  of  the  patent  in  that  light,  that  it 
is  clear  that  the  inventor  used  the  term  "  inexplosive  "  in  its  natural 
and  ordinary  sense,  and  tliat  the  attempt  to  limit  that  meaning  is  an 
afterthought  of  the  assignees,  desiring  to  bring  wittiin  the  reach  of  the 
patent  compounds  in  no  respect  within  the  inventor's  contemplation. 

McAllister  <k  Bergin,  Alfred  Bix,  and  Cauattn  Browne,  for 
complainant. 

Hammond  dt  Wright,  for  defendants. 

Field,  G.  J.  The  complainant  is  the  holder  of  a  patent 
bearing  date  March  17,  1874,  for  an  alleged  new  explosive 
compound  known  as  dynamite  or  giant  powder.  For  gome 
time  since  its  issue  the  defendants  have  been  engaged  in  mak- 
ing, selling,  and  using  an  explosive  compound  averred  to  be 
substantially  the  same  as  the  compound  described  in  the  pat- 
ent. This  suit  is  brought  for  the  alleged  infringement,  with 
a  prayer  that  the  defendants  be  required  to  account  and  pay 
over  to  the  complainant  the  income  and  profits  obtained  by 
them  from  this  violation  of  its  rights,  and  be  restrained  from 
further  infringement.  The  compound  patented  is  claimed  to 
be  the  invention  of  Alfred  Noble,  a  distinguished  engineer  of 
Sweden.  His  invention,  whatever  may  have  been  its  extent, 
was  assigned  to  one  Bandmann,  in  April,  1868,  and  in  May 
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following  a  patent  for  the  same  was  issued  to  him  for  the 
term  of  17  years.  Soon  afterwards  Bandmann  assigned  his 
interest  to  the  complainant,  the  Giant  Powder  Cktmpany,  a 
corporation  created  under  the  laws  of  California;  and  in 
October,  1873,  this  company  surrendered  the  patent  and  ob- 
tained re-issued  letters  for-the  residue  of  the  term.  In  March, 
1874,  this  re-issue  was  also  surrendered,  and  new  letters 
patent  were  issued,  for  the  infringement  of  which  the  present 
suit  is  brought.  The  bill  alleges  that  the  surrender  of  the 
original  letters,  the  first  re-issue,  its  surrender,  and  the  second 
re-issue  were  each  made  for  "good  and  lawful  cause;"  bat  it 
does  not  specify  what  that  cause  was.  The  allegation  will, 
however,  be  taken  to  be  that  the  cause  was  one  for  which  the 
statute  authorized  a  surrender  and  a  re-issue.  The  bill  also 
alleges  that  each  re-issue  was  for  the  same  invention  described 
in  the  original  patent. 

The  answer  denies  both  of  these  allegations,  and  avers  that 
the  original  letters  and  the  first  re-issue  were  not  surrendered 
because  they  were  invalid  by  reason  of  a  defective  and  insuf- 
ficient specification  arising  from  inadvertence,  accident,  or 
mistake,  without  any  fraudulent  intention  on  the  part  of  the 
patentees,  and  charges  that  they  were  surrendered  upon  false 
representations,  with  the  intent  to  interpolate  and  obtain,  in 
re-issued  letters,  claims  and  grants  for  more  than  was  em- 
braced by  the  invention  of  Nobel  described  in  the  original 
patent,  and  that  the  re-issued  letters  were  not  for  the  same 
invention,  but  for  another  and  different  one.  And  the  defend- 
ants insist  that  for  this  and  other  reasons  the  re-issued  letters 
are  invalid. 

On  the  argument  the  counsel  of  the  complainant  stated  that 
the  second  re-issue  was  obtained  to  correct  a  clerical  error  in 
the  description  of  the  grantee,  and  that  it  does  not  differ 
in  its  specifications  from  the  first  re-issue,  so  that  practically 
there  is  bat  one  re-issue  in  the  case.  So  treating  the  matter, 
the  question  presented  to  us  at  the  outset  relates  to  the  vaUdity 
of  this  re-issue. 

The  act  of  congress  of  1870,  embodied  in  the  Revised  Stat- 
utes, (under  which  the  re-iasue  was  granted,)  provides  that 
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"whenever  any  patent  is  inoperative  or  invalid,  by  reason  of 
a  defective  or  insafficient  specification,  or  by  reason  of  the 
patentee  claiming  as  his  own  invention  or  discovery  more 
than  he  had  a  right  to  claim  as  new,  if  the  error  has  arisen 
by  inadvertence,  accident,  or  mistake,  and  without  any  fraud- 
ulent or  deceptive  intention,  the  commissioner  shall,  on  the 
surrender  of  such  patent  and  the  payment  of  the  duty  required 
by  law,  cause  a  new  patent  for  the  same  invention,  and  in 
accordance  with  the  corrected  specification,  to  be  issued  to  the 
patentee,  or  in  case  of  his  death,  or  qi  an  assignment  of  the 
whole  or  any  undivided  part  of  the  original  patent,  then  to 
his  executors,  administrators,  or  assigns,  for  the  unexpired 
part  of  the  term  of  the  original  patent.  Such  surrender  shall 
take  effect  upon  the  issue  of  the  amended  patent." 

As  thus  seen,  a  re-issue  can  only  be  had  when  the  original 
patent  is  inoperate  or  invalid  from  one  of  two  causes — either 
by  reason  of  a  defective  or  insufficient  specification,  or  by 
reason  of  the  patentee  claiming  as  his  own  invention  or  dis- 
covery more  than  be  had  a  right  to  claim  as  new ;  and  even 
then  the  patentee  can  only  obtain  a  re-issue  where  the  error 
has  arisen  from  inadvertence,  accident,  or  mistake,  and  with- 
out any  fraudulent  or  deceptive  intention. 

As  the  power  to  accept  a  surrender  and  issue  new  letters  is 
vested  exclusively  in  the  commissioner  of  patents,  his  decision 
in  the  matter  is  not  open  to  collateral  attack  in  a  suit  for  the 
infringement  of  re-issoed  letters.  His  action,  like  that  of  all 
officers  especially  designated  to  perform  a  particular  duty  of 
a  judical  character  for  the  government,  is  presumed  to  be  cor- 
rect until  impeached  by  regular  proceedings  to  annul  or 
modify  it.  He  must  judge,  in  the  first  instance,  of  the  suffi- 
ciency of  the  original  specification — whether  the  same  is  de- 
fective in  any  particular;  whether  such  defect  was  the  result 
of  an  unintentional  error;  and,  if  so,  to  what  extent  a  new  or 
additional  specification  should  be  allowed  to  describe  correctly 
the  invention  claimed ;  and  it  is  to  be  assumed  in  every  case 
that  be  has  done  his  duty.  The  decisions  of  the  supreme 
eonrt  to  this  effect  are  numerous,  and  the  doctrine  is  among 
the  settled  rules  of  patent  law.    But  it  does  not  preclude  the 
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examination  of  the  original  and  re^issued  patents,  to  see 
whether  or  not  they  disclose  on  their  face  a  case  in  which  the 
commissioner  had  authority  to  act,  or  whether  he  has  exceeded 
his  authority  in  issuing  letters  for  an  invention  different  from 
that  described  in  the  original  patent.  If  they  disclose  a  case 
in  which  the  commissioner  had  no  jurisdiction  to  act,  or  a 
case  in  which  by  his  determination  he  has  exceeded  his  juris- 
diction, the  re-issued  letters  must  fall.  His  determination 
can  have  no  greater  conclusiveness  than  that  of  the  judgment 
of  a  regular  judicial  tribunal ;  and  we  all  know  that  although 
such  judgment  cannot  be  collaterally  attacked  by  showing  that 
the  evidence  upon  which  the  court  acted  was  insufficient,  that 
improper  testimony  was  admitted,  that  the  court  erred  in  its 
rulings  upon  matters  of  law,  or  that  the  verdict  of  the  jury 
was  against  the  weight  of  evidence,  yet  the  record  of  the  judg- 
ment can  in  all  cases  be  examined  to  see  whether  the  court 
has  jurisdiction  of  the  subject-matter  and  of  the  person  of  the 
defendant;  and,  if  such  jurisdiction  be  wanting,  the  judgment 
is  ineffectual  for  any  purpose.  So  here,  upon  all  matters 
outside  of  the  patents  which  the  commissioner  was  to  hear, 
and  upon  the  weight  of  which  he  was  to  determine,  his  judg- 
ment is  conclusive  in  the  present  suit ;  but  if  the  patents  dis- 
close a  case  in  which  he  had  no  jurisdiction,  or  in  which  he 
exceeded  it,  his  determination  carries  with  it  no  efficacy. 

This  is  general  and  universal  law,  although  we  find  expres- 
sions in  opinions  that  the  only  qaestion  left  over  for  the  con- 
sideration of  the  court,  in  a  suit  for  infringement  of  re-issued 
letters,  is  whether  the  new  and  the  old  patent  are  for  the  same 
invention.  The  expressions  would  be  more  accurate  if  they 
were;  that  seldom  could  any  other  question  be  raised,  for  sel- 
dom will  it  appear  without  the  consideration  of  extrinsic  evi- 
dence whether  or  not  the  original  patent  was  invalid  or 
inoperative  from  a  defect  of  specifications.  Suppose,  for 
illustration,  that  the  specifications  in  two  patents,  the  original 
and  the  re-issued,  were  identical  in  their  language — or,  differ- 
ing in  phraseology,  were  identical  in  meaning — would  it  be 
pretended  that,  though  their  identity  would  be  thus  manifest 
on  their  face  from  a  comparison  of  the  two,  and  that  the  com- 
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missioner  in  granting  the  re-isBue  had  acoordingly  acted  in  a 
case  not  warranted  by  the  statute,  it  mnat  be  aBsumed  that 
the  re-issue  was  properly  granted,  and  that  the  action  of  the 
commissioner  could  not  therefore  be  questioned?  The  decis- 
ions support  no  such  conclusion. 

The  commissioner  is  an  officer  of  liqiited  authority ;  and, 
whenever  it  is  apparent  upon  inspection  of  the  patents  that 
he  has  acted  without  authority,  or  has  exceeded  it,  his  judg- 
ment must  necessarily  be  regarded  as  invalid.  His  action 
must  be  restricted  to  the  particular  cases  mentioned  in  the 
statute.  That  only  authorizes  a  re-issue  when,  from  an  unin- 
tentional error  in  the  description  of  the  invention,  the  patent 
is  invalid  or  inoperative,  or  when  the  claim  of  the  patentee 
exceeds  his  invention.  It  is  not  sufficient  that  the  patent 
does  not  cover  all  that  the  patentee  could  have  claimed  if  his 
■  specifications  had  come  up  to  his  invention.  If  he  has  in- 
vented or  discovered  something  beyond  his  original  specifica- 
tions and  claim,  his  course  is  not  to  endeavor  to  cover  it  by 
a  re-issue,  but  to  seek  a  separate  patent  for  it. 

The  statute  authorizing  a  re-issue  was  intended  to  protect 
against  accidents  and  mistakes,  and  it  is  only  when  thus 
restricted  that  it  can  be  regarded  as  a  beneficial  statute.  If  a 
patentee  doe^not  embrace  by  his  specifications  and  claim  all 
that  he  might  have  done,  and  there  has  been  no  clear  mistake, 
inadvertence,  or  accident  in  their  preparation,  the  presump- 
tion of  law  is  that  he  has  abandoned  to  the  use  of  the  publip 
everything  outside  of  them,  or  at  least  has  postponed  any 
additional  claim  for  further  consideration. 

In  RvtseU  v.  Dodge,  93  U.  S.  463,  the  supreme  court,  speak- 
ing of  a  re-issue  under  the  law  of  1836,  which  is  similar  to 
the  law  of  1870,  under  which  the  present  re-isaued  letters  were 
obtained,  said :  "A  defective  specification  could  be  rendered 
more  definite  and  certain  so  as  to  embrace  the  claim  made, 
or  the  claim  could  be  so  modified  as  to  correspond  with  the 
specification;  but  except  under  special  circumstances,  such 
as  occurred  in  the  case  of  Lockwood  v.  Morey,  8  Wall.  280, 
where  the  inventor  was  induced  to  limit  his  claim  by  the  mis« 
take  of  the  commissioner  of  patents,  this  was  the  extent  to 
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which  the  operation  of  the  original  patent  could  be  changed 
bj  the  re-issue.  The  object  of  the  law  was  to  enable  pat- 
entees to  remedy  accidental  mistakes,  and  the  law  was  per- 
verted when  any  other  end  was  secured  by  the  re-issue."  See, 
also,  Railway  v.  Sayles,  97  D.  S.  663. 

In  the  light  of  this  decision,  and  of  the  views  expressed  upon 
the  act  of  congress,  there  can  be  but  one  answer  to  the  ques- 
tion presented  as  to  the  validity  of  the  re-issue  upon  which 
this  suit  is  founded.  Looking  at- the  original  patent  and  the 
re-issued  patent,  and  the  specifications  annexed  to  them,  we 
find  that  the  material  difference  between  them  is  as  to  the 
extent  of  the  invention.  The  original  patent  covers  a  com- 
pound of  nitro-glycerine  and  any  inexplosive  porous  absorbent 
which  will  take  up  the  nitro-glyeerine  and  render  it  safe  for 
transportation,  storage,  and  use,  without  loss  of  its  explosive 
power.  The  re-issued  patent  enlarges  the  scope  of  the  inven- 
tion so  as  to  embrace  a  compound  of  nitro-glycerine  with  any 
porous  substance,  explosive  or  inexplosive,  and  will  be  equally 
safe  for  use,  transportation,  or  storage. 

It  is  plain,  from  a  comparison  of  the  specifications  of  the 
two  patent-s,  that  their  difference  is  in  their  application — ^the 
one  covering  only  a  compound  of  nitro-glycerine  with  inex- 
plosive, porous,  absorbent  substances;  the  other  covering  a 
compound  of  nitro-glycerine  with  all  porous  absorbents, 
whether  explosive  or  inexplosive.  We  shall  hereafter  con- 
sider how  far  this  changes  the  character  of  the  invention.  At 
present  it  is  sufficient  to  say  that  it  is  manifest  that  if  the 
re-issued  patent,  standing  alone,  would  be  valid  and  operative, 
the  original  patent,  to  the  extent  of  its  claim,  would  be  valid 
and  operative  also ;  in  other  words,  that  there  is  no  founda- 
tion for  the  pretence  that  the  original  patent  was  invalid  or 
inoperative  from  any  defect  of  description.  Its  range  or 
scope  was  more  limited  than  the  re-issued  patent — that  is  all. 
It  was  a  valid  and  operative  patent  to  the  extent  of  its  claim, 
and  that  covered  the  invention  described.  There  was,  there- 
fore, no  case  presented  upon  which  the  powers  of  the  commis- 
sioner could  be  invoked.  There  was  no  invalid  or  inoperative 
patent,  from  a  defect  of  description,  to  be  corrected  by  a  re* 
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issue.  The  speoifications  annexed  to  the  original- patent  Vete 
clear  and  sufficiently  explicit  for  the  componnd  composed  of 
nitro-glycerine  and  the  inexplosive,  porous  substance  men- 
tioned, and  the  claim  was  only  for  a  composition  of  matter 
made  of  the  ingredients  in  the  manner  and  for  -the  purposes 
described  in  them.  There  was,  therefore,  nothing  to  correct 
in  a  re-issue,  according  to  the  decision  in  RusteliY.  Dodge,  98 
TJ.  S-  463.  The  claim  was  as  extensive  as  the  invention  spec- 
ified, and  there  is  no  pretence  that  this  was  not  sufficient  to 
cover  a  compound  of  nitro-glycerine  with  inexplosive,  porous 
absorbents. 

The  case  might  be  rested  here;  but  respect  for  the  able  and 
distinguished  judges  of  the  first  and  second  circuits  requires 
some  notice  of  their  decisions.  They  have  held  that  the  re- 
issued patent  is  valid,  against  a  defence  that  it  covers  a  differ- 
ent invention  from  that  described  in  the  original  patent,  and 
that  the  term  "inexplosive,"  in  the  original  specifications,  is 
used  only  in  a  relative  sense,  as  compared  with  nitro-gl}^erine, 
and  not  in  an  absolute  sense,  excluding  the  entire  use  of  all 
explosive  absorbents,  whatever  their  degree  of  explosiveness. 
Their  attention  does  not,  however,  appear  to  have  been  di- 
rected to  the  point,  that  if  the  original  patent  was  valid  and 
operative  with  the  existing  specifications,  there  was  no  case 
for  a  re-issue  for  the  consideration  of  the  commissioner. .  On 
the  contrary,  their  opinions,  like  the  argument  of  counsel  in 
the-  case,  go  to  show  that  the  original  patent  w^  valid  and 
operative,  and  that  its  specifications  were  sufficiently  com- 
prehensive to  include  explosive  absorbents,  if  the  resulting 
componnd  could  be  safely  used,  stored,  and  transported.  If 
their  positions  be  sound,  there  was  no  ground  for  a  re-issue, 
and  the  new  letters  cannot  be  sustained. 

But,  independently  of  this  consideration,  we  are  not  able  to 
concur  with  the  learned  judges  as  to  their  interpretation  of 
the  term  "inexplosive "in  the  original  patent,  and  consequent 
judgment  that  the  re-issued  patent  is  for  the  same  invention. 
While  we  cannot  look  outside  of  the  patent  for  the  explana- 
tion of  terms  in  it  which  are  not  technical  and  are  free  from 
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ambif^ity,  we  can  examine  into  the  history  of  the  invention 
patented,  so  as  to  be  able  to  read  the  specifications  in  the 
lif;ht  of  the  inventor's  knowledge.  We  can  place  ourselves  in 
his  position  so  as  to  see,'  as  it  were,  with  his  eyes,  and  speak 
with  his  language.  The  natural  signification  of  the  term 
"inexplosive"  would  exclude  explosive  absorbents ;  and,  where 
an  attempt  is  made  to  qualify  and  limit  this  meaning,  we  are 
at  liberty  to  inquire  into  the  circumstances  under  which  the 
term  was  used.  It  was  held  by  the  supreme  court  of  Califor- 
nia, in  construing  an  agreement  concerning  the  boundary 
line  of  mining  claims,  where  the  terra  "north"  was  used,  that 
it  was  competent  to  show  by  the  usage  of  the  place  that  it  had 
reference  to  the  line  indicated  by  the  compass  there,  and  not 
to  a  line  due  north  and  south,  according  to  the  true  meridian. 
Jenny  Lind  v.  Bower,  11  Cal.  194. 

Now,  reading  the  history  of  the  labors  of  Alfred  Nobel  to 
utilize  the  explosive  power  of  nitro-glycerine  and  render  it 
safe  to  transport,  handle,  and  use ;  the  experiments  he  tried, 
first  to  explode  the  nitro-glycerine  in  mass,  then,  in  conse- 
quence of  the  dangers  attending  its  use,  to  prevent  its  explo- 
sion when  handled;  the  patents  he  obtained  in  Europe;  his 
experience  in  the  use  of  gunpowder  and  other  explosives  with 
nitro-glycerine, — it  is  impossible  to  believe  that  he  intended 
anything  different  from  the  natural  meaniag  of  the  term  he 
used.  He  knew  well  the  danger  attending  the  use  of  nitro- 
glycerine with  explosive  absorbents ;  and,  in  limiting  his  claim 
to  its  use  with  inexplosive  absorbents,  we  must  presume  that 
he  at  that  time  intended  to  abandon  all  claim  to  compounds 
of  a  different  character,  or  at  least  to  leave  such  claim  open 
for  further  consideration.  If  we  read  his  own  language,  in 
an  application  made  three  years  afterwards  for  a  new  patent 
for  a  compound  with  explosive  absorbents,  presented  to  the 
commissioner  of  patents  by  the  complainant,  and  therefore 
adopted  and  approved  by  it,  there  can  be  but  little  doubt  on 
the  subject.  Soon  after  the  new  patent  was  obtained  the 
application  for  a  re<-is8ue  was  made,  evidently  that  it  might 
reach  back  to  the  date  of  the  original  patent  and  cover  inven- 
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iions  of  other  parties  daring  the  intermediate  period,  or  that 
which  had  gone  into  pnblic  ase. 

We  do  not  attach  to  the  general  language  tised  by  Nobel 
in  the  first  patent,  following  the  statement  of  the  nature  of 
his  invention,  the  significance  ascribed  to  it  by  connsel.  We 
give  it  a  different  construction.  The  statement  is  that  "the 
nature  of  the  invention  consists  in  forming  out  of  two  ingredi- 
ents long  known,'  viz.,  the  explosive  substance  nitro-glyeerine, 
and  an  inexplosiye  porous  substance  hereinafter  specified,  a 
composition  which,  without  losing  the  great  explosive  power 
of  nitro-glycerine,  is  very  much  altered  as  to  its  explosive  and 
other  properties,  being  far  more  safe  and  convenient  for  trans- 
portation, storage,  and  use  than  nitro-glycerine." 

Following  this  statement  is  this  language:  "In  general 
terms  my  invention  consists  in  mixing  with  nitro-glycerine 
a  substance  which  possesses  a  very  great  absorbent  capacity, 
and  which  at  the  same  time  is  free  from  any  quality  which 
will  decompose,  destroy,  or  injure  the  nitro-glycerine  or  its 
explosiveness."  The  substance  here  mentioned  as  possessing 
a  great  absorbent  capacity  has  reference  not  to  any  absorbent 
substance,  but  that  which  is  specifically  designated  in  the 
preceding  statement  of  the  ingredients  of  the  compound,  as  if 
the  inventor  had  said :  "In  general  terms,  my  invention  con- 
sists in  mixing  with  nitro-glycerine  a  substance  which  pos- 
sesses a  very  great  absorbent  capacity,  which  substance  is 
porous  and  inexplosive,  and  is  hereinafter  specified."  The  in- 
explosive  porous  substances  afterwards  specified  were  certain 
kinds  of  silicious  earth,  or  silicic  acid,  known  under  the  gen- 
eral term  of  silicious  marl,  tripoli,  rotten  stone,  and  the  like, 
the  best  of  which  was  composed  of  the  remains  of  infusoria. 

This  construction  renders  it  unnecessary  to  give  a  forced 
meaning  to  the  term  "inexplosive,"  and  is  consistent  with  all 
the  preceding  and  subsequent  statements  and  conduct  of  the 
inventor  as  disclosed  in  the  bisUiry  of  his  invention.  It  no- 
where appears  that  he  had  any  knowledge  or  belief,  when  the 
first  patent  was  issued,  that  the  admixture  of  nitro-glycerine 
with  explosive  substances  would  produce  a  safety  powder. 
That  was  a  discovery  which  he  did  not  make,  or  claim  to  have 
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made.  So  when  in  bis  apecifioations  he  mentions  cbarcoal 
as  an  absorbent,  he  observes  that  it  has  the  "defect  of  being 
itself  a  combustible  material." 

To  oor  mind,  looking  at  the  history  of  the  invention  and 
reading  the  specifications  of  the  patent  in  this  light,  it  is  clear 
that  the  inventor  used  the  word  "inexplosive"  in  its  natural 
and  ordinary  sense,  and  that  the  attempt  to  limit  that  mean- 
ing is  an  afterthought  of  his  assignees,  desiring  to  bring  within 
the  reach  of  the  patent  compounds  in  no  respect  within  his 
contemplation.  In  other  words,  the  re-issued  letters  cover  a 
compound  not  claimed  by  Nobel,  and  not  embraced  in  the 
original  patent. 

It  follows  that  in  our  judgment  the  complainant  has  no 
just  clause  of  complaint  against  the  defendants,  and  its  suit 
must  be  dismissed,  with  costs,  and  it  is  so  ordered. 

Nvm.    SeoAaantusOia7ttPouid«rOiK-V.IHUmarFoud«rO».lVB!D.ItKr, 
828,  and  IHthnar  v.  Big,  Id.  842. 


The  Swedish  Bark  Adolph. 
{Di*triet  Oowt,  8.  D.  Jieu)  York.    ITovember  10, 1880.) 

Admiralty— CoLusios—BncTEBirrH  Rumi  of  Kayioatiok— Neou- 
OESCB— iKitocBBT  Thisd  Fartt. — Whera  the  brig  F.,  with  a  cargo 
insured  by  ttte  libellant,  collided  at  night  with  the  barlt  A.,  being 
Etruck  by  the  A.  on  her  starboard  side  amidships,  and  the  F.  claimed 
to  be  heading  southeast,  close  hauled  on  the  port  tack,  with  the  wind 
east  north-east,  and  to  have  sighted  the  green  Hght  of  the  A.  a  little  on 
the  port  bow,  alid  to  have  kept  her  course,  and  that  the  green  light 
crossed  to  the  starboard  bow,  and  then  the  A.  showed  both  lights,  and 
ran  into  the  starboard  side  of  the  F.,  and  that  the  collision  was  caused 
by  the  A.'s  porting  after  crossing  the  F.'s  bow. 

And  the  A.  claimed  to  be  heading  north-west  less  than  one  point 
free  on  the  starboard  tack,  with  the  wind  north-east  by  north,  when 
the  red  light  of  the  F.  was  sighted  half  a  point  on  her  port  bow,  and 
thereafter,  till  the  collision,  kept  her  course  by  the  wind  three-quar- 
ters of  a  point ;  and  that  then  the  A.  ported,  and  that  the  red  light 
drew  ahead ;  and  that  then  the  F.  starboarded  and  luffed  across  the 
A. '8  bow,  when  the  vessels  were  very  near  each  other,  thus  causing 
the  collision. 

I  Bdd,  that  on  the  evidence  the  vessels  were  meeting  end  on,  or 
nearly  end  on,  and  both  were  bound  to  port,  un<}er  the  sixteenth  rule 
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of  navigation ;  that  the  claim  made  by  the  A.  was  incredible  as  a 
whole,  and  that  the  testimony  of  her  lookout  and  mate  that  they 
made  the  red  light,  when  first  seen,  on  the  port  bow,  must  he  rejected 
as  a  mistake. 

Held,  that  upon  the  evidence  the  wind  was  about  north-east  by 
north,  and  that  after  making  the  red  light  nearly  ahead  the  A.  ported 
till  she  came  up  as  close  to  the  wind  as  she  could  get  with  full  sails, 
and  kept  by  the  wind  till  the  collision. 

.That  the  F.  was  in  fault  in  not  porting ;  that  the  A.,  having  ported 
till  she  came  as  close  to  the  wind  as  she  could  get,  had  complied  with 
the  rule  as  far  as  she  was  bound  to  do. 

Held,  that  on  the  evidence  the  F.  did  not  keep.her  course,  but  star- 
boarded when  dangerously  near  the  A.,  and  that  thla  contributed  to 
cause  the  collision. 

That  while  the  officer  of  the  deck  on  the  A.  was  clearly  negligent 
in  not  keeping  his  attention  constantly  fixed  on  the  approaching  ves- 
sel after  the  light  was  reported,  still  this  fault  did  not  contribute  to 
cause  the  collision. 

That  even  an  innocent  third  party— the  owner  of  cargo — injured  by 
a  collision,  cannot  recover  against  either  vessel  without  alleging  and 
proving  that  she  was  guilty  of  a  fault  which  contributed  to  bring 
about  the  collision. 

Simply  showing  a  case  of  doubt  u  to  which  vessel  was  in  fault  ia 
not  enough  to  justify  a  recovery. 

The  James  Bowen  and  The  B.  L.  Dayton,  Dist.  Ct.  S.  D.  N.  T. 

In  Admiralty. 

TJiomae  E.  StiUman  and  Wm.  Mynderte,  for  libellant. 

Henry  T.  Wing,  for  claitnant. 

Ghoatb,  D.  J.  This  is  a  suit  brought  to  recover  damages 
caused  by  collision  between  the  French  brig  Femande  and  the 
Swedish  bark  Adolph,  whioh  happened  about  half  past  11 
o'clock  at  night,  on  the  fourth  day  of  August,  1880.  The 
Femande,  with  her  cargo,  was  sunk  by  the  collision,  and  the 
libellant  having  insured  the  cargo  for  $11,500,  and  paid  the 
loss,  sues  to  recover  the  same  against  the  Adolph  on  the  ground 
that  the  colliBion  was  caused  either  in  whole  or  in  part  by 
her  fault.  The  Fernande  was  a  vessel  of  76  tons  register, 
and  125  tons  carrying  capacity.  Her  length  of  keel  was  66 
feet.  She  had  on  board  118  tons  of  salt  fish,  and  was  bound 
from  the  island  of  St.  Pierre  to  the  port  of  St.  Martin,  De  de 
Be,  on  the  south  coast  of  France.  The  Adolph  is  a  bark  of 
460  tons  register.  Her  length  is  141  feet.  She  was  in  bal- 
last, and  bound  to  New  York  from  Sables  d'Olonne,  on  the 
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Bonth  coast  of  France,  a  little  to  the  soutb-west  of  8t.  Ifar- 
tin.  The  place  of  the  collision  is  stated  in  the  libel  to  have 
been  abont  50  miles  S.  S.  W.  from  Belle  Isle.  It  is  stated  in 
the  answer  to  have  been  at  a  point  about  26  miles  E.  by  S. 
from  the  light  on  the  Isle  d'Yen.  The  difference  is  not  very 
material;  the  place,  according  to  the  libellant,  being  about 
12  miles  in  a  south-easterly  direction  from  that  given  by  the 
claimant.  Of  the  two  positions  I  think  that  given  by  the  claim- 
ant is  probably  more  nearly  correct,  because  the  witnesses  from 
the  Adolph  were  aided  in  establishing  the  place  of  the  collision 
by  an  observation  of  the  light  on  the  Isle  d'Ten  at  half  past  9 
o'clock  in  the  evening,  when  it  bore  from  them  E.  by  N., 
at  a  distance  which  they  estimated  at  17  miles,  and  they 
claim  to  have  been  sailing  north-west,  at  about  five  knots  an 
hour,  from  half  past  9  till  the  time  of  collision,  the  speed 
being  fixed  by  casting  the  log  at  11  o'clock;  and,  if  their 
observation  of  the  bearing  of  the  light  and  their  estimate  of 
its  distance  were  correct,  and  they  made  that  speed  for  the 
two  hours,  they  were  at  or  near  the  place  indicated  by  them 
at  the  time  of  the  collision.  I  think  the  evidence  tends  to 
show  that  they  somewhat  overestimated  their  speed  during 
the  two  hours.  The  master  of  the  Fernando,  who  alone  of 
her  crew  was  examined,  could  not  testify  to  her  position  from 
any  actual  observation,  his  charts  and  papers  having  gone 
down  with  his  vessel.  He  judged  of  his  position  partly  from 
information  given  by  a  fisherman  whom  he  spoke  about  noon 
on  the  4th,  but  the  winds  during  the  day  had  been  light  and 
varying,  at  one  time  dying  away  altogether.  It  is  evident 
that  his  means  of  knowing  his  exact  position,  or  of  now 
stating  it,  are ,  much  less  certain  than  those  of  the  master 
of  the  Swedish  bark.  It  is  agreed  that  the  night  was  clear 
on  the  water,  though  dark,  the  sea  smooth,  and  the  wind 
light  or  moderate.  The  Adolph  was  under  fall  sail,  and 
the  Fernando  also  was  carrying  all  sail  except  her  foresail. 
She  had  a  fore-try-sail  and  four  jibs.  The  parties  differ  as 
to  the  direction  of  the  wind.  The  libel  puts  it  at  E.  N.  E., 
the  answer  at  N.  E.  by  N. 
The  case  made  by  the  libel  is  that  the  Femande  was  heading 


Digitized  by 


Google 


BWHCIBH   BABK  ADOLPH.     '  723 

6.  E.  to  B.  E.  I-  E.,  close  hauled  on  the  taek,  when  ehe  made 
the  green  light  of  the  Adolph  a  little  to  the  port  bow  of  the 
Femande,  and  distant  apparently  about  a'  mile  or  a  mile 
and  a  half;  that  the  green  light  drew  across  the  bow  of  the 
Femande  till  it  appeared  on  the  starboard  bow  of  the  Fer- 
nande,  when  the  Adolph  altered  her  course  so  as  to  show  both 
lights  to  the  Femande ;  that  when  both  lights  became  visi- 
ble the  two  vessels  were  very  near  -together;  that  the  Fer- 
nande  kept  her  course,  and  was  struck  by  the  Adolph  on  the 
starboard  side  abont  amidships,  a  blow  angling  from  starboard 
forward  to  port  aft.  The  faults  charged  against  the  Adolph  are 
"not  getting  out  of  the  way  of  the  brig,"  "not  having  a  proper 
lookout,"  and  "porting  her  helm  when  and  as  she  did."  The 
oase  made  by  the  answer  is  that  the  Adolph  was  heading  on 
a  course  by  compass  N.  W.  The  lookout  reported  a  red  light 
forward,  a  little  on  the  lee  (port)  bow,  and  the  officer  of  the 
deck,  after  seeing  the  light  forward,  a  short  distance  off,  and 
knowing  that  it  must  be  a  vessel  approaching  him,  and  that 
it  was  the  duty  of  such  vessel,  having  the  wind  free,  to  pass 
to  leeward  of  him,  told  the  man  at  the  wheel  to  port  his  helm, 
in  order  to  crowd  the  bark  as  close  to  the  wind  as  possible, 
and  thus  give  the  approaching  vessel  as  much  room  as  possi- 
ble  to  pass  on  his  port  hand ;  but  that  the  approaching  vessel, 
instead  of  porting,  starboarded,  and  luffed  up  into  the  wind 
right  across  the  course  of  the  bark,  whereby  the  bark  came  in 
contact  with  the  starboard  side  of  the  other  vessel,  striking 
her  amidships ;  that  the  collision  was  caused  solely  by  the  fault 
of  Femande,  in  that,  having  the  jrinA  free,  and  the  Adolph 
being  on  her  starboard  tack,  about  close-hauled,  the  Fer- 
nande,  did  not  keep  out  of  the  way  of  the  bark;  in  that, 
meeting  the  bark  end  on,  she  did  not  port  and  permit  each  ves- 
sel to  pass  port  hand  to  port  hand,  as  she  easily  could  have 
done;  in  that  she  starboarded  and  luffed  up  into  the  wind 
directly  across  the  course  of  the  bark  and  under  her  bows; 
and  in  that  she  was  improperly  and  insufficiently  manned, 
tackled,  and  apparelled,  and  had  no  competent  man  at  the 
wheel,  and  no  competent  lookout. 
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The  only  witness  called  by  the  libellant  who  was  on  board 
the  Femande  was  the  master,  whose  testimony  tends  to  estab- 
lish  the  case  stated  in  the  libel.  On  the  part  of  the  claimant 
there  have  been  called  the  master  of  the  bark,  who  was  in 
his  berth  below  till  just  before  the  collision,  but  who  ran  ap 
on  deck  just  as  the  vessels  struck;  the  mate,  who  was  the 
officer  of  the  deck  at  the  time  of  the  collision;  the  lookout  and 
the  man  at  the  wheel ;  and  two  other  seamen  who  were  in  the 
mate's  watch  and  stationed  amidships.  The  lookout  was  the 
first  to  see  the  light  of  the  Feruande.  Eia  testimony  is  that 
he  first  saw  a  red  light  forward  a  little  to  leeward;  that  he 
was  standing  on  the  port  side  of  the  top-gi^llant  forecastle; 
that  he  saw  the  full  blaze  of  it  at  once;  that  it  came  flashing 
up  at  once;  that  he  thought  it  was  seven  or  eight  ships- 
lengths  off  when  he  first  saw  it ;  that  it  bore  half  a  point  or  a 
point  on  the  port  bow;  that  he  went  abaft  the  top-gallant  fore- 
castle and  hailed  the  mate,  singing  out,  "A  red  light  a  little 
to  leeward,"  to  which  he  got  response  from  the  mate,  "All 
right;"  that  he  returned  to  his  station  and  looked  at  the  light 
from  the  starboard  side  of  bowsprit,  very  near  the  bowsprit; 
that  he  then  saw  the  red  light  right  ahead,  right  in  the  line 
of  the  jib-boom ;  that  he  thought  it  was  five,  six,  or  seven 
ships'  lengths  off;  that  he  could  see  the  vessel  then;  that  he 
could  not  tell  how  it  was  heading,  but  could  see  sails  and  for- 
ward part  of  a  vessel ;  that  on  seeing  the  red  light  in  this 
position  he  hailed  again,  "Bed  light  ahead;"  that  he  stood 
and  looked  at  the  vessel  and  saw  her  come  right  up  and  show 
her  broadside;  that  she  lay  broadside  athwartships  of  the 
bark  and  very  close ;  that  he  thought  then  there  would  be  a 
collision,  and  sung  out,  "Keep  her  off,"  meaning  this  as  a  hail 
to  his  own  mate  to  keep  the  bark  off;  that  he  ran  down  from 
the  top-gallant  forecastle  because  he  was  afraid  to  stay  there, 
and  instantly  the  collision  took  place. 

The  mate  testified  that  he  was  on  the  poop-deck  and  heard 
the  first  hail  of  the  lookout,  "Bed  light  ahead,  a  little  on  port 
bow;"  that  he  ran  to  the  side  of  the  vessel  to^windward,  and 
looked  under  the  foot  of  the  sail,  and  saw  the  red  light  a  little 
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to  leeward,  about  half  a^  point  on  the  port  bow;  that  he  judged 
it  to  be  seven  or  eight  times  the  length  of  his  ship  away;  that 
he  called  to  the  man  at  the  wheel,  "Port  your  helm  a  little;" 
that  he  went  to  the  compass  by  the  man  at  the  wheel,  and 
saw  him  put  his  wheel  to  port,  and  saw  by  the  compass  she 
came  up  to  N.  W.  J  N.,  her  heading  before  that  being  N.  W.; 
that  after  she  had  so  come  up  and  been  steadied  at  that 
course,  and  while  he  still  stood  by  the  compass,  the  lookout 
hailed  him  again,  "Bed  light  right  ahead;"  that  then  he  went 
np  to  leeward  and  saw  the  light  right  ahead  on  the  jib-boom ; 
that  it  might  be  six  or  seven  lengths  off;  that  he  then  went 
and  looked  at  the  compass,  and  made  no  other  change  in  the 
course  of  his  vessel ;  that  she  was  then  lying  as  close  to  the 
wind  as  she  could  lie  with  full  sails ;  that  then  the  lookout 
sung  out,  "Keep  her  off;"  that  he,  the  mate,  answered,  "It's 
too  late  to  keep  off,  we  are  right  on  her;"  that  he  saw  nO 
light  on  the  other  vessel  then,  but  he  saw  the  shade  of  the 
vessel;  that  she  was  right  athwartships  of  the  bark;  that  it 
was  not  five  seconds  after  the  lookout's  hail,  "Keep  her  off," 
before  the  collision. 

The  man  at  the  wheel  did  not  see  the  light  till  the  lookout 
hailed  tiie  second  time.  He  testified  that  then  he  leaned 
over  to  the  right  and  stooped  down  and  saw  a  red  light  right 
ahead.  One  of  the  men  amidships  was  in  the  forecastle  and 
heard  the  lookout's  first  haU  of  "Bed  Hgbt  little  to  leeward 
ahead,"  and  shortly  after  his  second  hail,  "Bed  light  right 
ahead,"  and  hearing  that  he  went  out  of  the  forecastle,  but  he 
did  not  look  for  the  light ;  he  heard  the  lookout  say  "he  thought 
there  would  be  a  collision,"  and  he  went  on  the  starboard  side 
and  looked  and  saw  a  small  vessel  a  couple  of  ship  lengths 
ahead  of  the  bark,  lying  athwartships  of  the  bark ;  that  then  the 
lookout  snug  out  "Keep  off;"  that  he  stood  there  and  looked  a 
few  seconds  and  then  ran  back.  The  otber  seaman  stationed 
amidships  heard  the  first  hail,  "Bed  light  little  to  leeward," 
and  then  the  hail  "Bed  light  right  ahead ; "  that  on  hearing  this 
he  ran  forward  and  jumped  up  on  the  top-gallant  forecastle 
and  saw  the  red  light,  and  then  saw  the  broadside  of  the  other 
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vessel  lying  athtrartships  of  the  bark;  The  master  testified 
that  he  had  reached  the  top  step  of  the  companion-way  when 
the  vessels  struck ;  that  he  looked  back  towards  the  bow  at 
the  other  vessel,  and  then  immediately  went  to  the  compass 
and  saw  that  the  bark  headed  N.  W- }  N.;  then  he  ran  to  the 
wheel,  took  it  from  the  wheelsman  and  rolted  it  over  hard 
a-port,  and  gave  the  order  to  back  the  yards  in  order  to  get 
clear  of  the  other  vessel. 

The  four  seamen  of  the  mate's  watch  had  the  wheel  sue- 
cessively  for  the  four  hours  beginning  at  8  o'clock.  They  all 
testify  that  the  vessel  was  heading  all  the  time  N.  W. ;  that 
her  yards  were  braced  in  on  the  port  side,  close  to  the  back- 
stays on  the  wind.  The  evidence  as  to  the  angle  at  which 
the  vessels  came  together  was  conflicting.  The  master  of  the 
Femande  made  the  blow  an  angling  blow,  and  his  diagram 
shows  an  angle  of  52  deg.,  or  a  little  over  4^  points,  as  the 
heading  of  the  Femande  across  the  bow  of  the  Adolph  at  the 
time  of  collision.  The  lookout  of  the  Adolph,  by  his  dia- 
gram, makes  the  same  angle  87  deg.,  or  7^  points.  The 
master  of  the  Adolph  makes  the  same  angle  of  the  two  ves- 
sels 103  deg.  when  he  looked  back  over  the  bow  an  instant 
after  they  struck.  The  mate  made  two  diagrams^  making 
the  angle  in  one  90  deg.  and  in  the  other  125  deg.  Such 
evidence  is  worthless,  so  far  as  concerns  any  use  of  it  to  fix 
the  precise  angle  of  contact.  The  observation  is  made  in  a 
moment  of  peril  and  alarm,  and  the  thing  to  be  observed  is  one 
difficult  of  judgment  if  coolly  and  deliberately  observed.  The 
concurrence  of  the  witnesses,  however,  establishes  the  general 
fact  that  the  angle  between  the  vessels  at  the  moment  of  col- 
lision was  not  a  very  acute  angle,  and  testimony  is  also  pro- 
duced that  no  injury  was  done  to  the  starboard  bow  of  the 
Adolph,  while  her  port  bow  showed  bruises  and  scratches, 
and  the  manner  in  which  the  bolts  in  her  stem  were  bent 
indicated  that  the  blow  was  nearly  head  on.  The  testimony 
of  those  on  the  Adolph  is  that  at  the  moment  of  the  oollisioa 
the  sails  of  the  Adolph  were  full.  This  is  not  contradicted 
by  the  single  witness  from  the  Femande.    Assuming,  then. 
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that  the  angle  made  by  the  two  vessels  at  the  oollision  was  not 
less  than  52  deg.  or  4:^  points,  as  made  by  the  master  of  the  Fer- 
nando, and  that  at  the  time  of  the  collision  he  was  heading  S.  E. 
to  S.  E.  1^  E.,  as  he  testifies,  and  that  the  wind  was  E.  N.  E., 
then,  at  the  time  of  the  collision,  the  Adolph  must  have  been 
heading  N.  to  N.  ^  E.,  or  within  6^  to  6  points  of  the  wind. 
The  testimony  of  those  on  the  Adolph  is  that  she  will  not  lie 
closer  to  the  wind  than  6  to  6^  points. 

If  any  weight  is  given  to  the  testimony  tendinj|  to  show 
that  the  angle  between  the  vessels  was  greater  than  4^  points 
at  the  time  of  collision,  it  becomes  obviously  impossible  for  the 
Adolph 's  sails  to  have  continued  full  npon  the  libellant's 
theory  of  the  case.  This  test,  thongh  not  absolutely  certain, 
favors  the  theory  of  the  claimant.  On  the  other  hand,  if  the 
Adolph  was  heading  N.  W.  }  N.  at  the  time  of  the  collision, 
and  the  wind  was,  as  those  on  the  Adolph  swear,  N.  E.  by  N., 
and  the  angle  between  the  vessels  was  at  least  4e^  points,  then 
the  Femande  was  heading  up  at  least  to  E.  ^  N.  This  calou- 
lation  would  bring  her  within  4|  points  of  the  wind.  The  tes< 
timony  of  the  master  of  the  Femande  is  that  she  could  sail 
with  a  light  breeze  within  5^  points  of  the  wind.  If,  how- 
ever,  the  angle  of  the  vessels  was  considerably  more  than  4)- 
points,  as  the  evidence  on  the  whole  tends  to  show,  then,  upon 
the  claimant's  theory  of  the  case,  the  Femande  must  certainly 
have  already  luffed  up  into  the  wind  at  the  time  of  the  oollis- 
ion. If  the  evidence  were  satisfactory  that  the  Femande's 
sails  were  full  at  the  instant  of  collision,  this  test  would  be 
most  unfavorable  to  the  theory  of  the  claimant.  But  the  fact 
of  the  Femande's  sails  being  full  seems  to  rest  mainly  on  the 
unsupported  testimony  of  the  master  that  she  did  not  change 
her  course  and  was  kept  by  the  wind  with  full  sails  till  the 
collision,  and  the  testimony  of  the  master  of  the  Adolph  that 
after  getting  on  deck,  but  at  what  precise  moment  with  refer- 
ence to  the  time  of  the  collision  he  could  not  tell,  the  Fer< 
nande's  main  boom  swung  to  starboard.  As  to  this  last  cir- 
cumstance, if  she  was  in  the  wind  the  direction  of  the  blow 
would  tend  to  swing  the  boom  over  towards  the  Adolph  or  to 
starboard. 
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The  rest  of  tbe  crew  of  the  Adolph  give  no  testimony  as  to 
whether  or  not  the  Fem,aude's  sails  were  full  at  the  time  of 
the  collision.  It  is  not  a  matter  of  surprise  that  they  should 
not  have  obserred  how  this  was,  in  the  harry  and  confasion 
of  the  approaching  collision.  Nor  do  the  known  destinations 
of  the  two  vessels  afford  any  important  aid  in  testing  the 
truth  of  their  respective  allegations  as  to  their  courses  and 
the  direction  of  the  wind.  It  is  not  shown  that  a  N.  W.  coarse 
was  not  the  proper  coarse  of  the  Adolph  at  that  part  of  her 
voyage  to  New  Tork,  and  S.  E.  to  8.  E.  ^  E.  is  so  nearly  the 
true  coarse  of  the  Fernando  for  the  Be  de  Be  from  the  place 
of  collision,  that  the  argument  that  she  would  have  headed 
further  to  the  eastward  if  she  could  has  little  or  no  force. 
It  appears  that  about  two  hours  after  the  collision  the  Adolph 
again  got  under  way  and  steered  for  Belle  Isle,  which  lay 
nearly  north  from  the  place  of  collision.  This  could  not,  of 
coarse,  have  been  done  if  the  wind  had  remained  N.  E.  by 
N. ;  but  it  also  appears  by  the  testimony,  and  also  by  the  log 
of  the  Adolph,  that  tbe  wind,  soon  after  the  collision,  hauled 
more  to.  the  eastward.  ' 

The  case  mast,  therefore,  be  determined  on  the  conflicting 
evidence  of  the  witnesses  from  the  two  vessels  with  little  ex- 
trinsic aid.  If  the  story  told  by  those  on  the  Adolph  reasona- 
bly accounted  for  the  collision,  I  should  have  no  hesitation 
in  holding  that  she  had  a  very  great  preponderance  of  the  evi- 
dence, both  as  to  the  direction  of  the  wind  and  as  to  the 
luffing  of  the  Fernando  across  the  coarse  of  the  Adolph  after 
the  Adolph  had  ported,  and  while  she  was  heading  N.  W.  }  N. 
But  unfortunately  their  story  does  not  account  for  the  collis- 
ion. If  they  made  the  FeAiande's  red  light  half  a  point  on 
their  lee  or  port  bow,  and  then  ported  three-quarters  of  a 
point  and  steadied  at  that,  it  is  impossible  to  understand  how 
the  Femande's  red  light  could  draw  across  to  windward, 
remaining  in  view  all  the  time,  so  as  to  show  directly  ahead. 
The  situation  supposes  that  the  Femande,  when  first  ob- 
served, was  half  a  point  to  leeward,  showing  her  red  light, 
therefore  heading  not  to  pass  the  bow,  but  to  pass  astern  of 
the  Adolph.     She  continues  thus  to  point  astern  of  the  Adolph, 
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and  yet  draws  a  point  and  a  quarter  farther  to  windward, 
while  the  vegeels  are  going  over  the  intervening  mile,  more 
or  less,  that  separates  them.  I  see  no  way  in  which  this  is 
possible,  unless  by  force  of  a  very  strong  current  setting  her 
to  windward,  and  not  affecting  the  Adolph,  of  which  there  is 
no  evidence.  To  get  so  far  to  windward  of  her  former  posi* 
tion,  the  Femande  must  inevitably  have  luffed  sufficiently  to 
show  her  green  light  long  before  she  reached  the  position  tes- 
tified to  by  the  witnesses,  when,  still  showing  her  red  light 
directly  ahead^  she  luffed  and  showed  her  starboard  side. 

It  is  evident,  therefore,  that  there  is  error  in  some  or  at 
least  in  one  of  the  elements  of  the  problem  as  given  by  the 
Adolph's  witnesses,  either  in  their  course  or  movements,  or 
the  bearing  of  the  light  when  first  seen.  In  this  uncertainty 
it  is  urged  that  the  account  given  by  the  master  of  the  Fer- 
nande  will  account  for  the  collision,  and  that,  as  the  story  of 
the  Adolph  does  not  account  for  it,  his  story  is  to  be  credited 
as  the  more  probable.  If  it  were  certain  that  the  witnesses 
from  the  Adolph  could  not  be  mistaken  as  to  the  bearing  of 
the  light  on  their  port  bow,  when  first  seen,  it  would  be  diffi- 
cult  to  give  any  credit  to  their  story.  While  the  story  of  the 
master  of  the  Femande,  taken  alone,  would  account  for  the 
eoUision,  yet  on  many  points  essential  to  the  libellant's  the- 
ory  of  the  case  he  is  contradicted  by  several  witnesses,  and 
not  supported  by  the  testimony  of  the  other  men  on  his  vessel. 
It  is  true  that  their  absence  is  accounted  for  by  the  fact  that 
they  left  the  Adolph  to  be  landed  at  Belle  Isle;  and,  so  far 
as  appears,  the  libellant  has  not,  before  the  hearing  of  the 
cause,  been  able  to  obtain  their  testimony.  But,  neverthe- 
less, this  want  of  corroboration,  though  a  mere  misfortune  of 
the  libellant,  leaves  the  master's  testimony  very  weak,  shaken 
as  it  is  by  so  serious  and  positive  contradiction. 

I  think  that  the  testimony  in  the  case  is  most  nearly  har- 
monized by  the  supposition,  not  in  itself  improbable,  that  the 
lookout  and  the  mate  of  the  Adolph  mistook  the  bearing  of 
the  red  light  when  fiist  seen;  that,  instead  of  being  half  a 
point  on  the  port  bow^  it  was  nearly  ahead,  and  a  little  on 
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the  starboard  hovr.  The  master  of  the  Femande  testified 
that  he  first  sav,  and  for  some  time  continued  to  see,  a  green 
light  over  his  port  bow.  This  is  consistent  only  with  the 
lookont's  seeing  the  red  light  over  his  starboard  bow.  The 
lookoat  and  the  mate  are  the  only  witnesses  who  testify  to 
the  position  of  the  red  light  when  first  seen,  from  their  own 
observation.  The  lookoat  stood  on  the  port  side  of  the  bow- 
sprit when  he  observed  it.  That  he  reported  it  a  little  to  lee- 
ward is  certain,  not  only  from  the  testimony  of  himself  and 
the  mate,  but  from  that  of  the  other  three  men  on  deck  at 
the  time.  Half  a  point  is  a  very  small  angle,  and,  with  a 
light  within  half  a  point  of  the  stern  either  way,  some  care 
in  observation  is  necessary  to  judge  of  its  exact  bearing. 
Although  the  lookout  had  a  good  point  of  observation,  it 
does  not  appear  that  he  ranged  it  with  his  eye  in  the  line 
of  the  bowsprit.  The  fact  that  when  be  came  back  to  his 
post  on  the  other  side  of  the  bowsprit,  after  stepping  back 
and  reporting  it,  it  seemed  to  him  to  be  right  ahead,  and 
he  so  reported  it,  taken  in  connection  with  the  fact,  estab- 
lished by  a  great  weight  of  testimony,  that  in  the  mean- 
time the  vessel  had  ported  three  quarters  of  a  point,  seems 
to  me  to  tend  strongly  to  show  that  he  mistook  its  bearing 
the  first  time.  Moreover,  if  credit  can  be  given  to  the  courses 
testified  to  by  the  witnesses  on  the  two  vessels,  8.  E.  to  S. 
E.  ^  E.  for  the  Femande,  and  N.  W.  for  the  Adolph,  the 
green  light  of  the  Adolph  could  not  have  been  seen  over  the 
port  bow  of  the  Femande,  if  the  Femande  was  as  much  as 
half  a  point  to  leeward  of  the  Adolph.  .If  the  Fernande  was 
to  leeward,  where  the  lookout  thought  he  saw  her,  and  the 
courses  are  right,  the  Adolph  must  have  shown  her  red  light, 
and  the  Fernande  her  red  light,  and  perhaps  both  lights,  to 
the  Adolph.  The  mate  went  to  the  starboard  sail  to  see  the 
red  light,  when  first  reported.  He  had  heard  the  lookout's 
report  of  a  red  light  ahead  a  little  to  leeward.  He  saw  it, 
and  returned  to  the  binnacle,  and  gave  his  order  to  the  wheels- 
man. His  observation  of  it  was  momentary.  His  impres- 
sion, as  he  now  recalls  it,  is  that  the  lookoat  was  right ;  that 
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he  found  it  where  it  was  reported.  I  think  he  may  be  mis- 
taken in  this,  as  well  as  the  lookout.  His  post  of  observation 
was  not  the  best  to  jadge  of  the  bearing  of  a  light  from  the 
bow,  if  it  was  nearly  ahead.  Perhaps  he  was  the  more  likely 
to  be  mistaken  in  the  bearing,  becaose  the  lookout  had  so 
reported  it,  a  little  to  leeward.  He  undertakes  to  place  it  by 
telling  where  he  looked  for  it,  under  the  foot  of  the  foresail. 
The  effort  of  the  memory  often  supplies  circumstances  har- 
monious with  the  general  impression  of  a  fact  or  event,  but 
which  are  supplied  only  by  the  imagination  and  the  associa- 
tion of  ideas.  This  witness'  supposed  statement  that  he  saw 
the  red  light  draw  from  its  bearing  on  the  port  bow  across  to 
dead  ahead,  is  not  the  testimony  of  the  witness  to  a  fact,  but 
his  inference  from  his  impression  of  having  seen  the  light 
the  first  time  a  little  to  port,  and  afterwards  dead  ahead. 

Assuming,  then,  that  the  red  light  of  the  Femande  was 
first  seen  from  the  Adolph  a  little  on  the  starboard  bow ;  that 
as  it  got  near,  after  the  Adolph  had  ported  three-fourths  of  a 
point,  it  was,  as  nearly  as  could  be  observed,  dead  ahead ; 
and  that  the  course  of  the  Adolph,  when  she  first  saw  the 
Femande,  was  N.  W., — ^it  is  evident  that  the  vessels  were 
meeting  end  on,  or  nearly  ei^d  on.  To  show  the  red  light  to 
the  Adolph  ahead,  or  a  little  on  the  starboard  bow,  the 
Adolph's  coarse  being  N.  W.,  the  Femande  must  have  headed 
a  little  to  the  southward  of  S.  E.  instead  of  S.  E.  or  S.  E. 
^  E.,  as  testified  to  by  her  master.  The  master  of  the  Fer- 
nande  says  the  angle  of  their  courses  was  very  small,  and 
this  is  doubtless  true.  Then,  under  the  sixteenth  rule  of  nav- 
igation, each  vessel  was  required  to  port,  in  order  that  each 
might  pass  on  the  port  hand  of  the  other.  Bev.  St.  §  4233. 
The  Adolph  ported.  The  Femande  did  not  port.  I  think 
the  proof  shows  that  she  starboarded  when  in  close  and 
dangerous  proximity  to  the  Adolph,  and  so  brought  about  the 
collision.  But,  while  the  Femande  must  be  held  to  be  in 
fault,  the  question  still  remains  whether  the  Adolph  was  also 
in  fault.  It  is  argued  for  the  libellant  that  in  favor  of  an 
innocent  third  party,  the  owner  of  a  cargo,  on  one  of  the 
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colliding  vessels,  it  is  not  enough  for  the  claimant,  in  order 
to  maintain  his  defence,  to  have  produced  by  his  evidence  a 
case  of  doubt;  that  the  claimant  is  bound  to  go  farther,  and 
clear  np  that  doubt.  Such,  however,  is  not  the  rule.  Even 
an  innocent  third  party,  injured  by  a  collision,  cannot  receive 
his  damages  against  either  of  the  colliding  vessels  without 
alleging  and  proving  that  that  vessel  committed  a  fault  which 
caused,  or  contributed  to  cause,  the  collision.  The  Jamti 
Bowen  and  Tht  P.  L.  Dayton,  Dist.  Ct.  8.  D.  N.  Y.;  8.  C. 
CSr.  Ct. 

The  specific  faults  charged  against  the  Adolph  in  the  libel 
are  (1)  not  getting  out  of  the  way  of  the  brig;  (3)  not  having 
a  proper  lookout ;  and  (8)  porting  her  helm  when  and  as  she 
did.  The  first  charge  of  fault  is  based  on  the  theory  that  the 
Fernando  was  sailing  close-hauled  on  the  wind,  on  the  port 
tack,  and  that  the  Adolph  was  on  the  starboard  tack  three 
points  free,  and  that  the  Femande  was  entitled  to  keep  her 
course,  and  the  Adolph  was  bound  to  keep  out  of  her  way. 
But  I  find  the  fact  to  be  that  the  Femande  was  not  dose' 
hauled  on  the  wind,  and  not  entitled  to  keep  her  course,  nor 
was  the  Adolph  bound  to  keep  out  of  her  way.  Both  vessels 
were  bound  to  port.  The  second  charge  of  fault  is  not  hav- 
ing a  proper  lookout.  This  may,  perhaps,  be  considered 
equivalent  to  a  charge  of  not  keeping  a  proper  lookout.  This 
charge  is  certainly  sustained  to  this  extent,  that  the  mate  of 
the  Adolph,  who  was  the  officer  of  the  deck,  was  guilty  of 
negligence  in  not  keeping  in  view  the  light  of  the  approach- 
ing vessel  after  the  lookout  reported  it.  He  went  to  the  side 
of  the  vessel  and  looked  at  it.  He  then  returned  to  the  com- 
pass and  gave  the  order  to  port.  From  this  point  the  light 
was  not  visible.  Yet  he  remained  there,  without  watching  the 
other  vessel,  till  the  lookout  reported  the  light  right  ahead.  It 
is  unquestionably  the  duty  of  the  officer  of  the  deck,  when  a 
light  is  reported,  to  keep  the  approaching  vessel  in  view,  and 
under  his  constant  observation,  until  the  risk  of  collision  is 
wholly  passed.  This  the  mate  failed  to  do.  This  clear  act 
of  negligence  throws  upon  the  claimant  the  burden  of  show* 
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ing  that  the  collision  that  ensned  was  not  eansed  in  whole  or 
in  part  by  this  act  of  negligence.  If,  however,  it  is  shown! 
that  the  Adolph  did  exactly  what  she  coald  and  should  have 
done  if  the  mate  had  kept  the  other  vessel  under  his  constant 
observation,  then  this  fault,  though  a  gross  one,  cannot  make 
her  chargeable  for  the  collision.  The  mate  gave  the  order  to 
port.  He  ported  as  much  as  it  was  possible  to  do  without 
coming  up  in  the  wind,  which,  under  the  circumstances,  I 
think  he  was  not  bound  to  do.  There  was  nothing  else  that 
he  could  reasonably  be  called  upon  to  do,  after  receiving  the 
lookout's  report,  to  prevent  the  collision.  It  is  suggested  that 
if  be  had  been  watching  the  other  vessel  when  the  lookout 
called  out  "Keep  her  off,"  he  could  have  starboarded,  and  so 
avoided  the  collision.  I  think,  however,  upon  the  evidence, 
the  time  was  so  short  after  the  Fernande  unexpectedly  and 
improperly  luffed  that  the  Adolph  was  not  chargeable  with 
fault  in  not  making  this  attempt  to  avert  the  consequences  of 
the  error  of  the  Fernande. 

It  is  also  suggested  that  the  lookout  did  not  see  the  Fer- 
nande as  soon  as  he  should  have  done.  The  lookout  testified 
that  the  red  light  appeared  suddenly  not  very  far  off,  flushing 
up  at  once.  This  might  be  the  result  either  of  his  not  having 
kept  a  vigilant  watch  or  of  the  red  light  being  then  first  tamed 
towards  him.  The  light  of  the  Fernande  could  not  be  expected 
to  be  seen  as  far  off  as  that  of  the  Adolph.  The  Adolph  was 
much  higher  in  the  water  than  the  Fernande.  But,  before  it 
can  be  imputed  as  a  fault  to  the  lookout  that  he  did  not  see 
the  light  sooner,  it  must  be  established  by  competent  and  suffi- 
cient proof  either  that  the  red  light  was  visible  to  him  before 
he  saw  it,  or,  if  the  red  light  was  hidden,  that  the  Fernande 
had  a  green  light  burning,  which  he  could  have  seen.  The 
only  proof  of  either  of  these  facts  is  the  unsupported  testi- 
mony of  the  master  of  the  Fernande.  His  statement  as  to  his 
standing  steadily  on  his  course  for  several  minutes  before  the 
collision  is  so  seriously  shaken  by  the  facts  which  I  have  been 
compelled  to  find  against  his  testimony,  that  this  is  not  suffi- 
cient evidence  to  sustain  this  burden  of  proof.     The  lookout's 
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testimony  rather  tends  to  show  thai  the  red  light  suddenly 
and  all  at  once  as  a  bright  light  became  visible  to  him,  and 
that,  as  the  Ferdande  approached  nearly  hef^d  on,  she  showed 
first  her  starboard  and  then  her  port  bow.  All  the  proof 
there  is  of  the  Femande's  having  a  green  light  is  that  her 
master  testifies  that  he  knew  the  lights  were  set  and  baming 
that  evening,  and  that,  daring  his  watch,  he  went  forward  to 
look  at  them  every  15  or  20  minutes.  Nobody  on  board  the 
Adolph  saw  a  green  light  on  the  Femande  at  any  time.  The 
fact  that  >when  she  turned  her  starboard  side  towards  the 
Adolph  in  luffing,  just  prior  to  the  collision,  those  on  the 
Adolph  should  not  have  observed  the  green  light,  if  it  was 
there,  is  not,  indeed,  a  circumstance  entitled  to  mach  weight 
on  this  question.  The  vessel  herself  being  within  sight,  those 
watching  her  would  not  be  likely  to  look  for  a  light,  and  might 
easily  overlook  it.  Tet  this  fact  is  entitled  to  some  weight, 
and,  on  the  whole,  I  think  the  existence  of  the  green  light 
at  the  time  the  vessels  came  in  sight  of  each  other  is  not 
made  out  with  sufficient  certainty  to  constitute  proof  of  neg- 
ligence in  the  lookout  in  not  seeing  the  green  light,  if,  before 
he  saw  the  red  light,  the  starboard  bow  of  the  Femande  was 
turned  towards  him.  Nor  am  I  prepared  to  hold,  on  the  tes- 
timony, that  if  the  lookout  might  have  seen  the  light  or  lights 
of  the  Femande  sooner,  the  Adolph  did  not  seasonably  port. 
It  is  true  that,  in  the  answer,  it  is  not  charged  as  a  specific 
act  of  negligence  that  the  Femande  had  no  green  light;  but 
the  libel  alleges,  and  the  answer  denies,  that  she  had  proper 
lights  set  and  burning,  and  the  question  here  is  whether  the 
libellant  has  proved  a  material  fact  which  must  be  first  estab- 
lished before  the  question  of  the  alleged  fault  of  not  keeping 
a  proper  lookout,  in  this  respect,  can  arise.  The  third  charge, 
that  the  Adolph  ported  when  and  as  she  did,  has  been  already 
discussed. 

The  case  has  some  features  of  special  difficulty  and  is  not 

free  from  doubt,  but  upon  the  whole  evidence  I  am  not  able 

to  find  the  faults  charged  against  the  Adolph,  or  any  one  of 

•them,  proven.    The  witnesses  from  the  Adolph  seemed  to  me 
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to  be  both  intelligent  and  credible.  The  mistake  in  their 
protest,  which  was  written  in  a  language  they  understood  but 
imperfectly,  does  not  seriously  impair  the  effect  of  their  tes< 
timony.  It  is  also  noticeable  that  the  wheelsman  of  the  Fer- 
nando had,  according  to  the  testimony  of  the  master,  been 
at  the  wheel  continuously  since  8  o'clock — ^three  hoars-  and  a 
half.  The  master  says  that  while  he  saw  the  light  of  the 
Adolph  he  spoke  to  him  two  or  three  times  to  keep  her  close 
to  the  wind.  And  when  he  saw  the  two  lights  of  the  Adolph 
he  ran  to  call  the  crew  from  below,  thinking  there  would  be 
a  collision.  It  is  not  at  all  impossible  that  the  wheelsman, 
from  fatigue,  steered  badly,  and  that  the  final  fatal  move- 
ment of  luffing  across  the  bow  of  the  Adolph  was  his  act  by 
mistake  or  from  panic,  without  the  order  or  the  knowledge  of 
the  master.  But  he  is  not  here  to  answer  for  himself,  and  it 
is  of  no  avail  to  pursue  the  inquiry  further. 
Libel  dismissed,  with  costs. 


.  GoH  V.  Fbobt  and  others. 

(Diariet  Cofrt,  8.  D.  New  York.    ,  1880.) 

1.  Past  Owkbr — Exxodtorb. — The  executors  of  the  deceased  part  owner 
of  a  vessel  are  not  Chargeable  for  necessaries  supplied  or  money  ad- 
vanced the  vessel  after  their  testator's  death,  where  they  have  done 
nothing  to  take  the  benefit  of  the  employment  of  the  vessel,  nor  given 
any  authority  to  the  master  or  ship's  husband  to  act  for  them. 

S.  Same — Sake. — It  would  be  a  breach  of  tmat  for  executors  to  authorize 
the  master  or  ship's  husband,  in  the  absence  of  an  express  power 
under  the  will,  to  act  in  such  a  matter  for  them,  and  no  presumptioa 
can  therefore  arise  that  they  have  done  go. 
Btedman  v.  Fiedler,  20  N.  Y.  446. 

In  Admiralty. 
W,  R.  Beebe,  for  libellant. 
John  E.  Paraofu,  lor  respondents. 

Choatb,  D.  J.     This  is  a  suit  brought  by  the  libellant,  who 
resides  in  London,  England,  against  the  owners  of  the  ship 
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Princeton,  an  American  vessel,  to  recover  advances  made  to 
the  master  for  the  necessary  disbursements  of  the  ship  while 
in  the  port  of  London,  at  the  request  of  the  master  and  of 
one  Frost,  who  was  a  part  owner,  and  at  the  time  was  acting 
as  ship's  husband.  The  advances  were  made  between  Decem- 
ber, 1875,  and  February,  1876,  and  are  alleged  to  have 
amounted  to  about  $1,500.  While  all  the  owners  are  named 
in  the  libel  as  defendants,  the  only  ones  who  have  been  served 
and  who  have  appeared  are  the  respondents  Sturges,  .Mitch- 
ell, and  Davis,  who  are  sued  as  executors  of  Samuel  L. 
Mitchell,  deceased,  and  as  such  defend  the  action. 

It  appears  that  Samuel  L.  Mitchell  died  in  1878 ;  that  at 
the  time  of  his  death  he  was  the  owner  of  one-sixteenth  part 
of  the  vessel;  and  that  these  defendants  are  his  duly-qualified 
executors.  The  voyage  upon  which  the  vessel  was  when  the 
advances  were  made  by  the  libellant  was  therefore  subsequent 
to  the  death  of  Mitchell,  the  part  owner.  No  act  of  the  execu- 
tors is  shown  in  any  way  indicating  their  assent  to  the  employ- 
ment of  the  ship,  nor  any  express  authority  on  their  part  to  her 
employment  on  their  account  or  for  their  benefit ;  nor  does  it 
appear  that  they  have,  since  they  qualified  as  executors,  received 
any  share  in  the  earnings.  Uponthesefaets  the  libellant  insbts 
that,  as  executors,  these  defendants  became  jointly  the  owner 
of  their  testat-or's  sixteenth  part,  and  that,  as  part  owners, 
they  are  liable  for  necessaries  supplied  to  the  ship. 

The  liability  of  part  owners  for  supplies  furnished  at  the 
request  of  the  master,  or  of  another  part  owner,  who  is  ship's 
husband,  depends  on  the  existence  of  the  relation  of  principal 
and  agent  between  the  parties.  Ordinarily,  and  in  the  absence 
of  any  prohibition  or  expressed  dissent  on  the  part  of  the 
owner  sought  to  be  charged,  his  consent  to  the  employment 
of  the  vessel,  and  his  assent  to  the  expenditures,  if  neo^saaiy 
to  the  vessel  in  the  due  course  of  her  employment,  will  be  pre- 
sumed. But  it  may  be  shown  that  be  has  actually  parted 
with  his  interest,  though  still  a  registered  owner,  or  that  he 
has  committed  the  vessel  to  the  exclusive  care  and  control  of 
the  other  owners,  and  thereby  disentitled  himself  to  share  in 
hex  earnings,  or  has  expressly  dissented  from  the  employment 
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of  the  vessel,  and  communicated  such  dissent  to  the  master 
or  ship's  husband ;  and  in  every  such  case  it  seems  that  he 
will  not  be  liable,  unless,  indeed,  by  some  previous  act,  he 
has  misled  the  party  furnishing  the  necessaries  into  the  belief 
that  he.  was  liable. 

The  question  is,  was  the  master  or  part  owner  authorized 
by  the  defendants  to  make  the  contract  for  them  ?    Brodie  v. 
Howard,  17  C.  B.  109;  Miteheson  v.  Oliver,  5  E.  &  B.  419; 
Reeve  y.  Davis,  1  Adol.  &  Ellis,  815 ;  Haekwood  v.  Lyall,  17 
0.  B.  124;  1  Parsons,  Sh.  and  Adm.  101;  Abbott  on  Ship- 
ping, (1 1th  Ed.)    Upon  the  same  principle,  if  the  ship  is  char- 
tered upon  terms  which  give  the  charterer  the  entire  control 
of  the  ship,  be  is  regarded  as  owner  pro  hoc  vice,  and  the  gen- 
eral owner  is  not  liable.     Nor  does  the  exemption  of  the  owner, 
or  part  owner,  in  the  above  cases,  depend  upon  notice  to  the 
person  supplying  the  necessaries  or  making  the  advances  of 
the  facts  exempting  him  from  liability.     Same  cases ;  also  see 
Macy  V.  Wheeler,  30  N.  Y.  231.     Upon  the  principle  of  thes«, 
decisions,  the  executors  of  a  deceased  part  owner,  especially 
if  they  have  done  nothing  to  take  the  benefit  of  the  employ- 
ment of  the  vessel,  nor  given  any  authority  to  the  master  or 
ship's  husband  to  act  for  them,  cannot  be  charged  for  neces- 
saries supplied  or  money  advanced  after  their  testator's  death, 
and  in  the  course  of  a  new  adventure,  for  it  cannot  be  pre- 
sumed as  to  them  that  they  have,  as  executors,  consented  to 
the  employment  of  the  vessel,  or  the  expenditure  of  the  money, 
in  prosecuting  the  voyage.    As  executors,  to  whom  falls  the 
interest  of  their  testator  in  the  ship,  they  have  no  rightful 
authority  to  conduct  a  mercantile  adventure  for  the  purpose 
of  making  the  property  available  or  remunerative.     Their 
power  and  duty  is  only  to  hold  and  sell  and  convert  the  assets 
into  money.    Indeed,  if  they  joined  in  the  adventure,  while 
they  might  make  themselves  individually  responsible,  they 
would  have  no  power  to  chargu  the  estate  for  any  loss,  nor 
would  the  assets  in  their  hands  be  chargeable  on  account  of 
the  business.     Labouchere  v.  Tupper,  11  Mo.  P.  C.  221 ;  Bacon 
V.  Pomeroy,  104  Mass.  682;  8  Williams  on  Ex'rs,  (6th  Am. 
Ed.)   179,   and  notes.      It    follows   that,  as  it  would  be 
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Tinlawfnl  and  improper,  and  a  breach  of  trust,  for  execntois 
to  authorize  the  master  or  ship's  husband  to  aet  in  such  a 
matter  for  them,  no  presumption  can  arise  that  they  have 
done  so.  In  the  case  of  Stedman  v.  Fiedler,  20  N.  Y.  446,  it 
was  expressly  so  held  by  the  New  York  court  of  appeals  in 
respect  to  an  administrator.  The  decision  is  clearly  in  accord- 
ance with  the  authorities  above  cited,  and  no  distinction  can 
be  made  between  executors  and  administrators,  no  express 
power  under  the  will  being  shown  to  confer  any  unusual  power 
on  these  defendants. 

Libel  dismissed,  with  costs  as  to  the  defendants  Stnrges, 
Mitchell,  and  Davis,  executors. 


i  BlOHABDBON   V.  ShS  HaVBK. 

I 

j  [Oirouit  Court,  8.  D.  New  York.    Beptember  28, 1880.) 

3.  ApfkaIi— Bill  of  Exceptions. — A.  bill  of  exceptions,  to  present  for 
review,  upon  appeal  to  the  supreme  court,  the  rulings  of  the  circuit 
court,  must  be  based  on  exceptions  taken  to  such  rulings  at  the  time 
the  rulings  were  made. 

%  Bahe — Same— Practice. — Where  no  exceptions  are  taken  during  the 
trial,  the  only  paper  which  the  judge  can  sign  upon  appeal  is  a  rec- 
ord showing  the  proceedings  which  took  place  in  court  in  the  case  at 
the  trial  prior  to  the  decision  of  it  by  the  court,  embodying  the  re- 
quests to  find  on  both  sides,  and  also  the  findings  made  and  the  writ- 
ten opinion  of  the  court,  and  the  exceptions  filed,  showing  the  dates 
of  the  several  proceedings. 

In  Admiralty. 

Shipvian,  Barlow,  Lnrocque  d  McFarland,  for  libellant. 

Blatchford,  Seward,  Griswold  d  Da  Costa,  for  claimant. 

Blatchford,  C.  J.  In  this  case,  a  suit  in  admiralty  tn 
rem,  there  was  a  final  decree  by  the  district  court  in  favor  of 
the  libellant.  The  claim'int  appealed  to  this  court.  The 
trial  in  this  court  took  place  in  February,  1879.  At  the  trial 
each  party  presented  to  the  court  requests  to  find  certain 
facts  and  certain  conclusions  of  law.    In  June,  1879,  the  court 
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filed  certain  findings  of  fact  and  condnsions  of  law  made 
by  it.  On  the  twenty-second  of  July  a  final  decree  was  filed, 
signed  by  the  judge,  dismissing  the  libel,  with  costs,  and 
dated  July  10, 1879.  The  libellant  neither  took  nor  filed  any 
exceptions  until  July  17,  1880,  when  he  filed  a  paper  con- 
taining exceptions  to  refusals  o%the  court  to  find  certain  mat- 
ters of  fact  which  the  libellant  requested  it  to  find,  the  excep- 
tions being  made  on  the  ground  that  the  facts  which  the 
libellant  so  requested  the  court  to  find  were  clearly  proved  by 
the  evidence,  and  not  contradicted  by  any  material  evidence 
in  the  case,  and  that  therefore  the  refusal  of  the  court  to  find 
the  same  was  in  each  case  an  error  in  law,  as  a  finding  against 
evidence.  The  same  paper  contains  an  exception  to  a  find- 
ing of  fact  which  the  court  made  as  unsupported  by  any  evi- 
dence. The  same  paper  contains  exceptions  to  certain  con- 
clusions of  law  found  by  the  court.  With  a  view  to  u«ing  it 
on  an  appeal  to  the  supreme  court,  the  libellant  now  presents 
to  the  court,  to  be  signed  and  filed,  a  paper  calling  itself  a  bill 
of  exceptions,  which  ^presents  that  said  exceptions  were  filed 
before  the  final  decree  was  made. 

The  act  of  February  16,  1875,  provides  that  the  circuit 
court,  "on  deciding  causes  of  admiralty  and  maritime  juris- 
diction on  the  instance  aide  of  the  court,  shall  find  the  facts 
and  the  conclusions  of  law  upon  which  it  renders  its  judg- 
ments or  decree  and  shall  state  the 'facts  and  conclusions  of 
law  separately,"  and  that  "the  review  of  the  judgments  and 
decrees  entered  upon  such  findings  by  the  supreme  court  upon 
appeal  shall  be  limited  to  a  determination  of  the  questions  of 
law  arising  upon  the  record,  and  to  such  rulings  of  the  circuit 
court,  excepted  to  at  the  time,  as  may  be  presented  by  a  bill 
of  Exceptions  prepared  as  in  actions  at  law."  Under  this 
statute  the  supreme  court  can,  on  an  appeal,  determine  the 
questions  of  law  arising  upon  the  record.  It  can  determine 
the  questions  of  law  arising  on  the  facts  found  by  the  circuit 
court.  But  a  bill  of  exceptions  to  present  for  review  rulings 
of  the  circuit  court  must  be  based  on  exceptions  taken  to  the 
rulings  at  the  time  the  rulings  are  made.  No  other  excep- 
tions can  be  embraced  in  a  bill  of  exceptions.    If  no  excep- 
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tions  to  rulings  are  taken  before  the  decree  is  entered,  that  is, 
during  the  trial,  there  can  be  no  bill  of  exceptions.  There- 
fore, in  the  present  case,  there  can  be  no  bill  of  exceptions,  and 
I  must  decline  to  sign  one.  The  only  paper  I  can  sign  is  one 
amounting  to  a  record,  showing  the  proceedings  which  took 
place  in  court  in  the  case  at  fhe  trial,  prior  to  the  decision  of 
it  by  the  court,  embodying  the  requests  to  find  on  both  sides, 
and  also  the  findings  made  and  the  written  opinion  of  the 
court,  and  the  exceptions  filed  showing  the  dates  of  the  several 
proceedings.  It  must  be  left  to  the  supreme  court  to  say 
what,  upon  such  record,  will  be  the  extent  of  its  review  in  this 
case.  I  have  changed  the  proposed  bill  of  exceptions  into 
such  a  record  and  have  signed  it. 


BoUiiNB  V.  Stkaxkb  E.  0.  8tanabd  and  others. 

{Diitriet  Court,  E.  L.  Miuovri.    November  25, 1880.> 

1.  MAJUKKBft— Wages— IUtm. — When  marinera  are  not  engaged  at  a 
fixed  rate,  the  courts  will  allow  them  the  hightet  rates  existing  at  the 
time  at  the  port  of  departure. 

In  Admiralty. 

Drummond  d.  Smith,  for  petitioner. 

R.  H,  Kern,  for  respondents. 

Tbeat,  D.  J.  The  demand  of  libellant,  as  mariner,  is  for 
the  sum  of  $39,  and  respondent  tendered  $30.30.  It  seems 
that  for  a  previous  voyage  it  was  agreed  that  libellant  should 
receive  five  dollars  more  a  month  than  roustabouts,  and  that  he 
consequently  was  paid  at  the  rate  of  $35  per  month.  On  the 
following  voyage,  which  is  that  in  question,  roustabouts  re- 
ceived per  agreement  $40  per  month ;  and,  therefore,  libel- 
lant demands  at  the  rate  of  $45  per  month,  and  shows,  by 
satisfactory  evidence,  that  the  di£Perence  for  classes  of  service 
mentioned  is  as  charged. 

£f  ariners  are  wards  of  the  court,  and  as  such  are  to  be  pro- 
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tooted,  not  to  the  injozy  of  respondents,  but  to  secnte  them 
their  just  wages.  It  is  very  easy  for  officers  of  vessels  to 
engage  mariners  at  a  £zed  rate,  and  if  they  do  not  do  so 
the  courts  must  allow  them  the  highest  rates  existing  at  the 
time  at  the  port  of  departure. 

Under  this  rule  libellant  will  take  his  deoree  for  f  39,  inter* 
est,  and  costs. 


"Walsh  p.  The  Steam-Ship  Louisiana. 

(Dittriet  Court,  8.  JD.  New  York.    November  8, 1880.) 

1.  Bbakas — Waobs— DiacHASOB. — Where  the  oflScen  of  a  Teasel  are  en- 
titled to  discharge  a  seaman  at  pleasure,  they  are  bound  to  be  ready  to  pay 
his  wages  at  the  time  of  his  discharge. 
The  8ek4>on&r  David  Fault,  1  Ben.  187. 

3.  Bahb — Saub — Demand. — In  such  case  a  demand  of  the  officer  who 
employed  and  discharged  the  seaman  is  sufficient. 

In  Admiralty. 

J.  A.  Hyland,  for  libellants. 

i7.  E,  Parsont,  for  claimants. 

Choats,  D,  J.  This  is  a  suit  for  wages.  The  libellant 
was  hired  to  serve  on  board  the  steam-ship  Louisiana  as  fire- 
man, at  the  rate  of  $4:0  a  month.     He  served  from  August 

4,  1880,  to  August  24:th,  inclusive.  On  August  24th  he  was 
discharged,  being  told  by  the  assistant  engineer,  by  whom 
also  be  had  been  employed,  that  his  services  were  no  longer 
required.  The  next  day,  which  was  Tuesday,  he  went  to  the 
vessel  and  demanded  his  wages  of  the  officer  who  discharged 
him,  and  was  told  by  that  officer  that  he  could  not  pay  him; 
that  Thursday  was  pay-day;  that,  if  he  wished  to  be  paid 
sooner,  he  must  go  to  the  captain  and  get  an  order.  This 
the  libellant  refused  to  do,  and  threatened  to  sue  the  vessel. 
Thereupon  this  suit  was  brought  without  further  demand. 

There  is  no  dispute  about  the  amount  of  the  libellant's 
wages.    It  does  not.  appear  in  what  service  the  steam  ship 
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was  rnnning,  bat  it  is  assumed  by  both  counsel  that  the  man* 
ner  of  the  Ubellant's  discharge,  at  the  pleasure  of  his  em- 
ployer, was  legal,  and  there  seems  to' have  been  no  signing  of 
articles.  I  shall,  therefore,  assume  that  the  vessel  had  not 
been  employed  upon  a  foreign  voyage,  and  that  the  case  is 
not  one  covered  by  the  acts  of  Congress  relating  to  the  time 
and  manner  of  paying  the  seamen.  The  only  point  made  for 
the  claimants  is  that  the  libellant  should  not  have  costs, 
because  he  made  no  proper  demand  for  his  wages  before 
bringing  his  suit.  I  think,  however,  a  case  is  not  made  out 
for  refusing  costs.  If  the  agreement  was  such  that  the  offi- 
cers of  the  vessel  were  entitled  to  discharge  the  man  at  pleas- 
ure, they  were  bound  to  be  ready  to  pay  him  at  the  time  of 
his  discharge.  His  wages  were  due  at  once  and  should  have 
been  paid  without  any  delay.  The  Schooner  David  Faust,  1 
Ben.  187;  Betts'  Adm.  Pr.  61.  If  any  demand  was  neces- 
sary, it  was  enough  to  make  a  demand  of  the  officer' who  dis- 
charged him  and  who  had  employed  him.  No  case  is  cited 
in  which  costs,  in  a  suit  for  wages,  have  been  refused  simply 
upon  the  ground  that  the  suit  was  brought  after  the  discharge 
of  the  seaman  and  without  a  demand.  The  cases  cited  by 
the  claimant's  counsel  as  authorities  for  refusing  costs  are 
cases  in  which  the  seamen,  being  entitled  to  a  trifling  sum 
for  wages,  brought  suit,  tacking  on  to  their  claim  for  wages, 
which  they  had  not  demanded,  some  exorbitant  and  nnfounded 
claim,  on  which  they  failed  to  recover.  The  Steam-boat  Swal- 
low, 1  01c.  11 ;  The  Ship  Moslem,  Id.  381.  I  see,  therefore, 
no  sufficient  reason  for  refusing  costs. 

Decree  for  libellant  for  f  25.27,  with  interest  from  August 
24,  1880,  and  costs. 
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Pdivah  r.  La.  Caibsb  Gembbaiib  deb  Assubamoes  AoBiodtss 
BT  DBS  Assurances  oontbb  l'Imcendbb. 

{OireaU  Oourt,  N,  D.  Neu  York.    November  4, 1880.)  s 

1.  Refbkeb — ^FiNDiNa  of  Fact. — The  finding  of  a  referee  upon  &  ques- 

tion of  fact  will  not  be  disturbed,  except  in  a  case  where  the  finding 
of  a  jury  upon  the  same  question  would  be  di3turl>ed. 

2.  Insurance — Fbaud— Evidence. — In  order  to  establish  fraud  in  pre- 

senting proofs  and  claim  of  loss,  under  a  poUcy  of  insurance,  it  must 
be  shown  not  only  that  the  goods  were  worth  less  than  set  forth,  but 
that  a  fraudulent  valuation  was  made  of  the  same. 

8.  S.\ME — PoLicr — AoENT — Wafver. — A  policy  duly  signed  and  counter- 
signed was  delivered  to  the  agent  of  the  assured  by  the  local  agent  of 
an  insurance  company.  It  provided  by  a  printed  provision  that  "  if 
the  assured  shall  have,  or  shall  hereafter  make,  any  other  insurance  on 
the  property  hereby  insured,  or  any  part  thereof,  without  the  consent 
of  the  company  written  hereon,  *  •  «  this  policy  shall  be  void." 
It  also  provided  that  it  was  a  part  of  tt^p  contract  '*  that  any  person 
other  than  the  assured  who  may  have  procured  this  insurance  to  be 
taken  by  this  company  shall  be  deemed  to  be  the  agent  of  the  assured 
named  in  this  policy,  and  not  of  this  company,  under  any  circumstances 
whatever,  or  in  any  transaction  relating  to  this  insurance."  The  policy 
also  contained  this  clause  in  writing:  ■'  $3,000  other  concurrent  in- 
■urance  permitted."  It  was  subsequently  found  by  a  referee  that,  at 
the  time  the  policy  was  delivered,  the  agent  of  the  company  knew 
that  the  assured  had  other  insurance  upon  the  property  to  the  extent 
of  16,000. 

Seld,  under  these  circumstances,  that  a  delivery  of  the  policy  was  a 
waiver  of  the  implied  prohibition  contained  in  the  condition  in  said 
policy,  permitting  |3,000  additional  insurance. 
Whited  V.  Qermania  Fire  Ins.  Co.  76  N.  Y.  415. 

4  Same— Same— Naphtha.— A  policy  of  insurance  provided :  "  If  in  said 
premises  there  be  kept  *  *  •  •  #  petroleum,  naphtha,  gas- 
oline, benzine,  benzole,  or  benzine  varnish,  or  there  be  kept  or  used 
therein  camphene,  spirit  gas,  or  any  burning  fluid,  or  any  chemical 
oils,  without  written  permission  in  this  policy,  then,  and  in  every  such 
case,  this  policy  shall  become  void." 

Bdd,  such  provision  did  not  forbid  the  use  of  naphtha  upon  the 
insured  premises  for  the  purposes  of  illumination. 

6.  Same  — Same— "Burning  Fluid."— Such  policy  also  provided  that 
"if,  during  this  insurance,  the  above-mentioned  premises  shall  be 
used  for  any  trade,  business,  or  vocation,  or  for  storing,  using,  or 
v,4,no.9— 48 
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Tending  therein  any  of  the  articles,  goods,  or  merchandise  denond- 
nated  hazardous  or  extra  hazardous  or  specially  hazardous,  •  •  • 
printed  on  the  back  of  this  policy,  •  *  *  •  *  then  and  from 
thenceforth,  so  long  as  the  same  shall  be  so  appropriated,  applied,  or 
OMd,  this  policy  shall  cease,  and  lie  of  no  force  or  effect." 

Etld,  that  "  burning  fluid  "  did  not  necessarily  mean  any  fluid  that 
would  bum,  when  "  burning  fluid  "  was  classed  as  "  specially  hazard- 
ous "  under  such  provision. 

C  Same — Sake— Naphtha. — Held,furih»r,  that  the  policy  was  only  sus- 
pended under  such  clause  while  the  forbidden  use  of  naphtlia  contin- 
ued, and  that  it  revived  when  such  use  ceased. 

7.  Same — Sams— EvxdencB. — ESvidence  of  a  conversation  in  relation  to  a 

surrendered  policy  of  insurance  is  admissible  in  order  to  prove  knowl- 
edge of  an  insurance  company's  agent  of  other  insurance  upon  the 
issue  of  a  subsequent  policy. 

8.  Baue — Same— Same. — Evidence  is  admissible  to  show  that  the  assured 

did  not  read  the  policy  at  the  time  it  was  delivered  to  bim,  in  order  to 
prove  that  a  mistake  was  made  in  the  writing  of  the  policy. 

Motion  for  a  New  Trial. 

Edward  C.  Risley,  for  plaintiff. 

Jameg  B.  Perkins,  for  defendants. 

Blatchfobd,  C.  J.  1.  The  defendants  contend  that  the 
evidence  shows  that  the  insured  property  was  homed  bj 
the  fraudulent  practices  of  the  assured.  The  question  is  one 
of  fact.  The  referee  has  found  that  the  fire  arose  "from  some 
cause  unknown."  His  finding  will  not  be  disturbed  except  in 
a  case  where  the  finding  of  a  jury  on  the  same  question  would 
be  disturbed.  This  is  not  such  a  case.  On  the  contrary,  on 
the  evidence,  a  finding  that  the  property  was  burned  by  the 
fraudulent  practices  of  the  assured  would  be  set  aside  by  the 
court. 

2.  The  defendants  contend  that  the  plaintiff,  through  tus 
authorized  agent,  was  guilty  of  fraud  in  swearing  to  and  pre- 
senting the  proofs  and  claim  that  he  did,  in  respect  to  the 
value  of  the  goods  burned.  The  evidence  does  not  establish 
that  the  plaintiff  knew  that  the  goods  were  worth  less  than 
the  value  of  them  stated  in  the  proofs  of  loss. 

The  referee  has  found,  in  the  first  case,  that  the  valne  of 
the  goods  at  the  time  of  the  fire  was  "upwards  of  $13,000,' 
and,  in  the  second  case,  that  their  value  at  that  time  was 
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$12,000."  It  must  be  established,  not  only  tbat  the  goods 
were  worth  less  than  the  plaintiff  set  forth,  but  that  the  plain- 
tiff made  a  frandulent  valuation  of  them.  The  evidence  is 
not  sufficient  to  establish  either  of  these  facts. 

8.  The  defendant,  in  the  first  case,  contends  that  its  policy 
was  void  when  issued.  It  contains  a  printed  provision  that 
"if  the  assured  shall  have,  or  shall  hereafter  make,  any  other 
insurance  on  the  property  hereby  insured,  or  aby  part  thereof, 
without  the  consent  of  the  company  written  hereon,  ♦  ♦  • 
this  policy  shall  be  void.*  The  policy  contains  this  clause  in 
writing:  "$3,000  other  concurrent  insurance  permitted." 
When  the  policy  was' issued  there  was  $6,000  other  insurance 
on  the  property,  which  continued  in  force  until  the  fire.  The 
application  for  the  policy  in  suit  was  made  to  an  agent  of  the 
company  in  Utica,  N.  Y.,  the  company  being  established  in 
Boston,  Mass.  The  policy  was  signed  by  the  officers  in  Bos- 
ton, and  was  countersigned  by  the  agent  in  Utica,  and  was 
delivered  in  Utica  by  him  to  the  agent  of  the  assured. 

The  policy  contains  this  attestation  clause:  "In  witness 
whereof,  the  Commonwealth  Insurance  Company  have  caused 
these  presents  to  be  signed  by  their  president,  and  attested  by 
their  secretary,  in  the  city  of  Boston.  But  this  policy  shall 
not  be  valid  unless  countersigned  by  the  duly  authorized 
agent  of  said  Commonwealth  Insurance  Company."  Below 
that  are  these  words:  "Countersigned  at  Utica,  this  sixteenth 
day  of  October,  1877.  J.  Carr  &  Son,  agents."  The  policy 
contains  this  provision:  "11.  It  is  a  part  of  this  contract 
that  any  person  other  than  the  assured,  who  may  have  pro- 
cured this  insurance  to  be  taken  by  this  company,  shall  be 
deemed  to  be  the  agent  of  the  assured  named  in  this  policy 
and  not  of  this  company,  under  any  circumstances  whatever, 
or  in  any  transaction  relating  to  this  insurance."  The  plain- 
tiff claims  that  the  evidence  shows  that  the  policy  was  is- 
sued and  delivered  by  J.  Carr  &  Son,  with  full  knowledge 
that  there  was  already  $6,000  other  insurance  on  the  goods; 
that  the  issuing  and  delivery  of  the  policy  with  such  knowl- 
edge was  a  waiver  of  any  prohibition  against  more  than 
$3,000  other  insurance;  and  that  J.  Carr  &  Son  had  author- 


Digitized  by 


Google 


750  FEOBBAI.  BBPORTBB. 

ity,  as  the  agent  of  the  company,  to  make  raeh  waiver,  not- 
withstanding the  eleventh  clause.  The  referee  has  foand  as  • 
fact  that,  at  the  time  the  policy  was  delivered  to  the  plaintiff 
by  the  defendant's  agent,  the  fact  that  the  plaintiff  had  other 
insurance  on  the  merchandise  to  the  extent  of  $6,000  was 
known  to  the  agent  of  the  defendant.  He  has  found,  as  a 
Conclusion  of  law,  that  the  delivery  of  the  policy  "by  the  de< 
fendant  to  the  plaintiff,  with  the  knowledge  of  $6,000  of  exist- 
ing insurance  upon  said  stock  of  merchandise,  was  a  waiver 
of  the  implied  prohibition  contained  in  the  condition  in  said 
policy,  permitting  $3,000  additional  insurance."  The  de- 
fendant excepted  to  the  finding  of  fact  "that,  at  the  time  of 
the  delivery  of  its  policy,  the  fact  that  there  was  $6,000  other 
insurance  on  the  property  insured  was  known  to  its  agent ;" 
and  to  the  conclusion  of  law  "that  the  delivery  of  its  policy 
was  a  waiver  of  the  prohibition  contained  in  the  condition  in 
said  policy  permitting  $3,000  additional  insurance." 

The  defendant  contends  that  the  finding  that  the  agent 
knew  of  $6,000  other  insurance  was  not  warranted  by  the 
evidence.  The  plaintiff's  agent,  A.  8.  Putnam,  who  applied 
for  the  insurance,  says  that  at  the  time  he  did  so  he  told  the 
defendant's  agent,  Garr,  that  the  plaintiff  already  had  $6,000 
insurance,  and  wanted  $2,000  more.  Two  policies,  of  $1,000 
each,  were  then  issued  by  Garr  &  Son  to  the  plaintiff  on  these 
goods ;  one  by  the  defendant  and  the  other  by  a  Pennsylvania 
company,  each  dated  October  16,  1877.  A  month  or  less 
after  that  the  twQ  policies  of  $1,000  each  were  given  up  by 
the  plaintiff  to  Garr  it  Son,  and  the  policy  in  suit  was  issued 
in  their  place,  bearing  the  same  date  and  running  for  the 
same  time  from  October  16, 1877.  The  $1,000  policy  issued 
by  the  defendant,  and  so  given  up,  contained  the  words, 
"$3,000  other  concurrent  insurance  permitted."  It  also  con- 
tained the  same  clauses  as  to  the  policy  becoming  void,  and 
as  to  agency  and  as  to  countersigning,  as  the  $3,000  policy 
afterwards  did,  and  it  was  countersigned  "J.  Garr  &  Son, 
agents,  October  16, 1877,  at  Utica."  Garr  testifies  that  when 
the  original  application  was  made,  which  resulted  in  the  two 
$1,000  policies  "nothing  particular  was  said;"  except  that  A. 
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S.  Putnam  gave  an  order  for  $2,000  insurance  on  the  goods. 
Garr  says  that  he  issued  the  two  policies  for  $1,000  each,  and 
delivered  them  to  Putnam.  He  adds :  "I  don't  remember  any> 
thing  being  said  as  to  the  amount  of  other  insurance  at  that 
time."  Garr  farther  sajs  that  when  tlie  policy  in  suit  was 
issued  he  asked  Patnam  "how  much  other  insurance  he  had;  he 
said  |2,000  with  one  agent  named  Symonds,  and  $1,000  with 
Hoyt  &  Butler,  and  I  wrote  the  policy  accordingly."  The  fact 
was  that  there  was  one  policy  of  $1,000  with  Hoyt  &  Butler 
and  two  policies  of  $2,600  each  with  Symonds,  and  that  Garr, 
instead  of  writing  the  $3,000  in  the  $2,000  policy  for  the  first 
time,  had  written  it  before  in  the  $1,000  policy.  Garr  further 
says :  "I  consented  to  the  amount  of  insurance.  He  did  not 
at  that  time,  or  at  any  other  time,  inform  me  that  he  had 
$6,000  insurance;  nothing  of  the  kind  was  said.  I  did  not 
say,  on  his  telling  me  that  he  had  $6,0.00  insurance,  that  I 
would  give  him  $2,000  more;  nothing  of  the  kind.  What  I 
have  testified  to  is  all  that  was  said."  "I  did  not  know  that 
Putnam  had  $6,000  other  insurance.  I  first  knew  that  fact 
after  the  fire."  On  his  cross-examination  Garr  says:  "When 
these  first  two  policies  were  issued  I  do  not  remember  cer- 
tainly whether  anything  was  said  as  to  the  amount  of  the 
insurance.  Mr.  Patnam  did  not  say  in  the  second  conversa- 
tion that  he  had  one  policy  with  Hoyt  &  Butler  and  two  with 
Symonds;  no  such  thing.  He  said  he  had  $2,000  with  Mr. 
Symonds.  This  was  previous  to  the  second  policy  having 
been  delivered."  In  rebuttal  Putnam  says :  "I  did  not  say 
to  Mr.  Garr,  at  the  time  the  two  policies  were  surrendered  and 
the  one  in  suit  given,  that  I  had  $1,000  with  Hoyt  &  Butler 
and  $2,000  with  Symonds;  did  not  say  that  at  any  time." 

It  is  a  well-settled  rule  that  the  report  of  a  referee  as  to 
the  facts  is,  like  the  verdict  of  a  jury,  conclusive,  as  a  gen- 
eral rule,  in  a  case  of  conflict  of  evidence,  and  is,  like  such 
verdict,  to  be  set  aside  only  where  the  finding  of  fact  is 
clearly  against  the  weight  of  evidence.  There  is  here  one 
witness  on  each  side.  The  burden  is  on  the  defendant  to  set 
aside  the  finding  of  the  referee.  The  referee  had  the  wit- 
nesses before  him.    On  the  part  of  the  defendant  it  is  urged 
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tbat  tlie  fact  that  Garr  wrote  $3,000  is  evidence  that  he  so 
understood  it;  that  he  had  no  motive,  if  he  knew  it  was 
.$6,000,  to  pnt  in  $3,000;  and  that  Putnam  may  have  had 
the  motive  to  say  $3,000  in  the  fear  that  he  would  not  be 
able  to  get  $2,000  more,  if  it  were  known  there  was  $6,000 
already.  On  the  part  of  the  plaintiff  it  is  urged  (which  is 
the  fact)  that  the  plaintiff  had  permission  in  the  three  poli- 
cies, amounting  to  $6,000,  to  insure  $19,000  more  in  other 
companies,  and  could  have  had  no  motive  to  conceal  the 
$6,000.  A.  S.  Putnam  testifies  tbat  he  did  not  read  the  first 
two  policies  when  they  were  delivered  to  him,  and  did  not 
examine  the  policy  in  suit  when  it  was  delivered  to  him,  and 
that  he  first  noticed  the  provision  as  to  other  insurance  when 
the  poUcy  in  suit  was  being  used  after  the  fire  to  make  proofs 
of  loss.  On  the  whole  evidence  the  case  is  not  one  for  dis- 
turbing the  finding  of  the  referee  that  the  fact  of  the  exist- 
ence of  $6,000  other  insurance  was  known  to  the  agent  of 
the  defendant  when  he  delivered  the  policy  in  suit  to  the 
plaintiff.  This  fact  being  so,  it  must  be  held  that  the  con- 
clusion of  law  thereon  by  the  referee  was  correct. 

The  case  of  Whited  v.  Gcrmania  Fire  Ins.  Co.  76  F.  Y.  415, 
decided  in  March,  1879,  is  a  direct  authority  in  point.  The 
policy  there  contained  provisions  that  if  the  property  should 
be  sold,  or  if  the  interest  of  the  assured  should  not  be  truly 
stated,  the  policy  should  become  void ;  that  any  less  than  a 
distinct  specific  agreement,  indorsed  on  the  policy,  should  not 
be  construed  as  a  waiver  of  any  condition  therein;  and  "that 
any  person  other  than  the  assured,  who  may  have  procured 
the  insurance  to  be  taken,  shall  be  deemed  to  be  the  agent  of 
the  assured,  and  not  of  the  company,  under  any  circum- 
stances whatever,  or  in  any  transaction  relating  to  this  insur- 
ance." The  policy  was  issued  in  1869,  signed  by  the  oflScers 
of  the  company,  and  countersigned  "0.  J.  Harmon,  agent," 
and  was  for  one  year.  In  1870  it  was  renewed  for  one  year, 
the  renewal  certificate  being  signed  by  the  officers,  and  con- 
taining the  words  "not  valid  unless  countersigned  by  the 
duly  authorize!  agent  of  the  company  at  Oswego,"  and  being 
countersigned  there  "0.  J.  Harmon,  agent."     Like  proceed- 
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ings  took  place  on  a  renewal  in  1871  for  one  year.  Daring 
that  year  the  plaintiff  couTeyed  the  premises,  and  took  a 
mortgage  on  them.  Before  the  year  expired  he  applied  to 
Harmon  for  a  renewal,  and  then  told  Harmon,  "the  person 
who  had,  as  agent,  as  defendant's  agent,  countersigned  the 
policy  and  the  two  renewal  certificates,"  that  the  premises  had 
been  sold,  and  to  whom,  and  showed  him  the  mortgage,  and 
paid  the  preminm.  Harmon  said  to  the  plaintiff  that  he 
wonld  "make  it  all  right,"  and  gave  him  a  renewal  certificate 
signed  and  countersigned  like  the  former  ones.  Harmon  was 
the  duly  authorized  agent  of  the  company  at  Oswego,  and  did 
all  of  the  business  of  it  there  except  settling  losses.  In  the 
present  case,  Carr  says :  "I  received  applications  for  policies, 
and  had  authority  to  write  and  issne  policies,  without  writing 
to  the  company." 

In  the  Whited  Case  the  interest  plaintiff  had  in  the  premises 
as  a  mortgagee  was  not  stated  in  the  policy  or  in  the  renewal 
certificates.  The  defendant  contended  that  the  policy  was 
void.  The  plaintiff  contended  that  there  had  been  a  waiver 
of  the  requirement  that  the  change  of  interest  of  the  plain- 
tiff should  be  indorsed  on  the  policy.  The  defendant  replied 
that  Harmon  could  not  bind  the  defendant  by  any  such 
waiver.  The  court  say:  "Upon  the  facts  in  the  case,  as  set- 
tled by  the  verdict,  there  was  a  parol  waiver  of  the  conditions 
rested  upon  by  the  defendant,  and  a  parol  consent  to  keep  on 
foot  the  insurance  of  the  plaintiff,  in  his  new  status  of  mort- 
gagee, if  llarmon  was  the  agent  of  the  defendant  in  the  deal- 
ing for  the  last  renewal,  and  not  the  agent  of  the  plaintiff. 
Fish  V.  Cottenet,  44  K.  Y.  538;  Shearman  v.  Niagara  Fire  Ins. 
Co.  46  N.  Y.  526;  Pechner  v.  Phcenix  Ins.  Co.  66  N.  Y.  195; 
Van  Schoick  v.  Niagara  Fire  Ins.  Co.  68  N.  Y.  434;  Bidweli 
V.  N.  West.  Ins.  Go.  24  JN.  Y.  302."  Then,  referring  to  the 
clause  respecting  agency,  the  court  say : 

"That  clause  we  have  held  to,  be  forceful  in  Rohrbaek  v.  Oer- 
mania  Fir*  Ins.  Co.  62  N.  Y.  47,  and  Alexander  v.  Same,  66  N. 
Y.  464.  We  have  not  held  it  so,  as  yet,  further  than  the  scope 
of  the  facts  in  those  cases.  The  case  in  66  N.  Y.  hangs  upon 
the  case  in  62  N.  Y.    In  the  latter  case  it  was  held  that,  as  the 
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iosared  bad  contracted  that  the  person  who  procured  the  insQr< 
ances  hould  be  deemed  his  agent,  he  mast  abide  by  hia  agree* 
ment ;  and  that  though,  through  fault  Oi  mistake,  that  person 
had,  in  the  application  for  a  policy,  misstated  to  the  company 
the  declarations  of  the  assored,  whereby  there  had  been  brought 
an  untrue  representation,  yet  that,  as  he  had  been  agreed 
upon  as  the  agent  of  the  insured,  the  insured  must  suffer  for 
the  error  or  the  wrong.  That  case  dealt  with  matters  before 
the  issuing  of  the  policy.  It  is  so  that  the  clause  in  the  poU 
icy  is  broad,  and  takes  into  the  fold  of  its  wording  any  cir- 
cumstances whatever,  and  any  transaction  relating  to  the 
insurance.  In  its  verbal  scope  it  has  to  do  with  acts,  as  well 
after  as  before  and  at  the  time  of  the  giving  out  of  the  pol- 
icy. Snt,  if  the  insured  is  to  be  now  bound  as  having  thus 
contracted,  there  must  be  mutuality  in  the  contract.  No  man 
can  serve  two  masters.  If  the  procurer  of  the  insurance  is 
to  be  deemed  the  agent  of  the  insured,  and  Harmon  is  to 
be  deemed  such  procurer,  he  may  not  be  taken  into  the  serv- 
ice of  the  insurer  as  its  agent  also;  or,  if  he  is  so  taken, 
the  insurer  must  be  bound  by  his  acts  and  words  when  he 
stands  in  its  place,  and  moves  and  speaks  as  one  having 
authority  from  it ;  and,  pro  hac  vice  at  least,  he  does,  then, 
rightfully  put  off  his  agency  for  the  insured,  and  put  on 
that  for  the  insurer. 

"Hence  it  was  that  in  Sprague  v.  Holiand  Purehate  In*.  Co. 
69  N.  Y.  128,  we  held  that  the  same  olaose,  in  the  policy 
there  put  out  by  that  defendant,  did  not  make  the  insured 
the  principal.  *  *  *  In  the  case  in  hand  the  defendant 
has  declared,  over  the  hands  of  its  president  and  secretary, 
that  a  renewal  certificate  from  it  will  not  be  valid  unless 
countersigned  by  the  duly-authorized  agent  of  the  company 
at  Oswego,  New  York.  It  had  before  sent  two  such  certifi- 
cates to  Harmon,  which  he  had  countersigned  as  such  agent 
and  delivered  to  the  plaintiff. .  The  plaintiff  had  paid  to  him 
the  premium  for  those  renewals,  and  he  had  sent  them  to 
the  defendant.  The  defendant  treated  these  two  certificates 
as  valid,  because  countersigned  by  Harmon.  Thereby  it 
asserted  that  Harmon  was  its  duly-authorized  agent.    It  held 
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him  up  to  the  plaintiff  as  such.  It  knew,  then,  that  those 
certificates  had  been  put  out  and  taken  as  valid ;  and  it  must 
have  known  that  it  was  so  because  Harmon  thought,  and  the 
plaintiff  thought, — and  that  both  had  reason,  from  the  conduct 
of  the  defendant,  to  think, — that  Harmon  was  the  duly- 
authorized  agent  of  the  defendant.  It  is  too  late,  after  let- 
ting those  two  go  out  as  valid,  and  the  third  like  certificate 
has  been  issued  and  premium  paid,  for  it  to  .say  that  Har- 
mon is  not  the  agent  of  the  defendant  therein,  and  that  he  is 
the  agent  of  the  plaintiff.  The  defendant  must  have  some 
living,  sentient  touch  of  those  doing  business  with  it;  and 
when  it  reposes  con£dence  in  the  acts  therein,  and  gives  him 
discretionary  power  to  bind  and  loose,  it  is  idle  to  say  that  ha 
is  not  its  agent  thereto.  The  law  is  too  severe  to  brook  such 
an  absurdity ;  nor  will  it  hold  the  plaintiff  so  strictly  to  the 
contract  he  made,  as  to  permit  the  defendant  to  ignore  it 
and  take  his  agent  as  its  agent,  and  yet  make  him  suffer  for 
all  the  shortcomings  of  that  person  while  acting  between 
them,  and  while  under  authority  from  the  defendant  to  act 
for  it.  Shoold  it  be  granted  that  Harmon  was  the  agent  of 
the  plaintiff,  even  then  comes  in  the  rule  that  pne  employing 
the  agent  of  another  cannot  tftke  advantage  from  the  acts 
and  omissions  of  that  agent  to  the  harm  of  its  principal.  It 
is  a  rule  that  if  one  principal  to  a  contract  deal  surreptitiously 
with  the  agent  of  the  principal,  it  is  a  fraud  upon  the  other 
principal.  The  defrauded  one,  if  he  comes  in  time,  is  entitled, 
at  his  option,  to  have  the  contract  rescinded;  or,  if  he  elects 
not  to  have  it  rescinded,  to  have  such  other  adequate  relief 
as  the  coart  may  think  right  to  give  him.  P.  <£  S.  P.  Tel.  Co. 
v.  Ind.  Rub.,  Out.  Perch,  d  Tel.  W.  Co.  IQ  Ch.  Appeal 
Cases,  526.  The  principle  should  be  applied,  in  the  case  in 
hand,  to  the  aid  of  Wbited.  The  case,  then,  is  that  of  the 
holder  of  a  policy  asking  for  a  renewal  of  it,  and  making 
known  to  the  agent  of  the  insurer  the  facts  which  have  made 
or  wiU  make  a  breach  of  some  of  the  conditions  in  it,  and 
thereupon  receiving  from  that  agent  a  written  renewal  certifi. 
eate,  after  payment  and  receipt  of  the  premium,  and  ^having 
from  him  a  promise  that  he  would  <make  it  all  right.'   -The 
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powers  of  the  agent  were  sach  as  that  the  transaction  with 
him  was  the  same  as  if  done  with  the  defendant;  it  is  bound 
as  folly  as  if  it  were  so.  There  was  thus  a  perfect  waiver  uf 
those  conditions  of  the  policy,  and  it  remained  a  valid  con- 
tract for  another  term.  When  the  loss  insured  against  hap- 
pened, the  defendant  became  liable  to  pay,  and  has  shown  no 
real  defence  against  the  action." 

.  The  case  of  Whxtti  was  decided  with  the  oononrrence  of  all 
the  judges  of  the  court  of  appeals.  The  present  case  cannot 
be  distinguished  from  it.  The  fact  that  in  the  Whited  Caae 
Harmon  said  that  he  "would  make  it  all  right"  does  not  make 
this  case  any  weaker  than  that  one.  The  deliveiy  of  the  pol- 
icy by  Carr  to  the  plaintiff  as  a  valid  contract  of  insurance 
was  an  act  of  Carr,  as  the  agent  of  the  defendant,  asserting 
such  validity,  and  asserting,  in  effect,  that  the  policy  was 
issued  in  view  of  the  statement  of  A.  S.  Putnam  that  there 
was  $6,000  other  insurance,  and  that  any  statement  of  a  dif- 
ferent amount  of  other  insurance,  in  the  policy,  was  a  mis- 
take, and  not  in  acco'rdance  with  the  fact,  as  known  to  both 
parties,  and  that  any  provision  in  that  policy  making  it  void 
because  the  $6,000  was  not  written  on  it  was  then  and  there 
waived.  Carr  had  authority  to  issue  policies  without  writing 
to  the  defendant,  and  must  be  held  to  have  been  the  agent  of 
the  defendant  in  receiving  the  information  as  to  the  $6,000 
other  insurance,  and  in  making  the  waiver  which  on  the  facts 
was  made. 

No  distinction  can  be  drawn  between  this  case  and  a  case 
where,  under  like  circumstances,  a  party  might  have  stated 
to  the  agent  correctly  the  amount  of  other  insurance,  and  yet 
nothing  was  said  in  the  policy  as  to  how  much  other  insiir- 
rance  was  permitted.  In  the  Whited  Case  there  was,  it  is 
true,  an  entire  absence  from  the  policy  of  any  statement  of 
the  change  of  interest,  while  here  there  is  a  statement  per- 
mitting $8,000  other  insurance.  But  the  absence  of  the 
statement  of  the  true  other  insurance  is  no  different  from  the 
absence  of  the  statement  of  the  true  interest  of  the  insured, 
although  some  sum  be  named  in  the  policy  for  other  insur- 
ance.   Nor  does  it  make  a  distinction  that  the  other  insnr- 
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anoe  existed  at  the  time,  and  was  not  put  on  after  the  policy 
was  issued.  In  the  Whited  Case  the  change  of  ownership 
recurred  before  the  last  renewal.  The  Whited  Case  is  the 
most  recent  decision  on  the  subject  in  the  highest  oonrt  of 
New  York.  It  was  the  unanimous  decision  of  the  seven 
judges,  in  view  of  all  former  decisions.  Begarding  it  as 
a  sound  exposition  of  the  law,  and  as  applicable  to  this  case, 
I  must  follow  it. 

4.  The  defendant,  in  the  second  case,  contends  that  its  pol- 
icy was  avoided  "by  the  use  of  naphtha  and  gasoline."  The 
policy  contains  these  provisions :  "If,  in  ^d  premises,  there, 
be  kept  gunpowder,  fire.works,  nitro-f^ycerine,  phosphorus, 
saltpeter,  nitrate  of  soda,  petroleum,  naphtha,  gasoline,  ben- 
zine, benzole,  or  benzine  varnish,  or  there  be  kept  or  used 
therein,  oamphene,  spirit  gas,  or  any  burning  fluid,  or  Siny 
chemical  oils,  without  written  permission  in  this  policy,  then 
and  in  every  such  case  this  policy  shall  become  void.  (4.) 
If,  during  this  insurance,  the  above-mentioned  premises  shall 
be  used  for  any  trade,  business,  or  vocation,  or  for  storing, 
using,  or  vending  therein  any  of  the  articles,  goods,  or  mer- 
chandise denominated  hazardous,  or  extra  hazardous,  or  spe- 
cially hazardous,  in  the  class  of  hazards  adopted  by  the  New 
York  board  of  Are  underwriters,  and  printed  on  the  back  of 
this  policy,  *  *  *  then  and  from  thenceforth,  so  long  as 
the  same  shall  be  so  appropriated,  applied,  or  used,  this  pol- 
icy shall  cease,  and  be  of  no  force  or  effect." 

On  the  back  of  the  policy  is  a  list  of  articles  under  the 
head  of  "Classes  of  Hazards,"  the  word  "special"  meaning 
"specially  hazardous."  The  following  are  marked  "special:" 
"Oil,  petroleum,  and  products,  other  than  specified;"  "naph- 
tha, benzine,  and  benzole;"  "gunpowder;"  "fire-works;"  phos- 
phorus;" "saltpeter;"  "nitrate  of  soda,  when  stored  with 
other  merchandise;"  "camphene,  stocks  of;"  "spirit  gas, 
making  or  selling,  or  use  of;"  "burning  fluid,  stocks  of."  The 
following  is  on  the  back  of  the  policy :  "The  use  of  kerosene 
oil  permitted,  on  condition  that  the  same  be  drawn  and  the 
lamps  be  trimmed  and  filled  by  daylight  only,  provided  the 
quality  is  of  the  standard  jrequired  by  the  laws  of  the  state  in 
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"which  this  policy  is  issued,  bnt  in  no  case  below  the  United 
States  standard  of  110  Fahrenheit."  The  referee  found  that 
during  the  occupation  of  the  store  by  the  plaintiff  he  used 
kerosene  and  naphtha  for  the  purpose  of  lighting  the  same, 
using  naphtha  for  the  £rst  week  he  was  there  and  kerosene  for 
the  remainder  of  the  time;  that  naphtha  was  also  used  in  said 
store  by  a  stranger  named  Sayles,  on  two  occasions,  to  show 
off  a  naphtha-burning  stove,  for  the  sale  of  which  he  had  an 
agency ;  that  there  was  no  naphtha  on  the  premises  at  the  time 
of  the  fire,  neither  was  there  any  kerosene  on  the  premises  at 
that  time,  except  a  small  quantity — a  gallon  or  two — ^kept  for 
the  purpose  of  replenishing  the  lamps  used  to  light  the  store. 
As  conclusions  of  law  on  this  subjeot  the  referee  found: 
"(2)  The  use  of  naptha  or  gasoline  and  kerosene  on  the  prem- 
ises in  question,  in  the  manner  herein  before  described,  ^as 
not  a  yiolation  of  any  of  the  oonditions  of  said  policy.  i?he 
use  of  kerosene,  if  of  a  certain  quality,  is  expressly  permitted. 
There  is  nothing  in  the  case  to  show  that  the  kerosene  was 
not  of  the  quality  allowed.  The  clause  under  which  it  is 
claimed  the  articles  were  prohibited  is  as  follows :  <  If ,  in  said 
premises,  there  be  kept  *  *  *  petroleum,  naphtha,  gas- 
oline, benzine,-  benzole,  or  benzine  vamish,  or  there  be  kept 
or  used  therein  camphene,  spirit  gas,  or  any  burning  fluid,  or 
any  chemical  oils.'  The  said  articles  were  not  kept  on  the 
premises,  within  the  true  intent  and  meaning  of  the  first  part 
of  said  clause,  as  the  term  'kept'  is  clearly  employed  in  con- 
tradistinction to  the  term  'used,'  in  the  concluding  portion  of 
the  clause,  and  evidently  means  the  keeping  of  such  articles 
as  objects  of  merchandise  or  manufacture.  It  is  quite  obvious 
that  the  last  part  of  the  clause,  in  speaking  of  <  camphene,  spirit 
gas,  or  any  burning  fluid,'  does  not  refer  to  the  products  of 
rock  or  mineral  oil,  such  as  naphtha,  kerosene,  etc.  The 
terms,  'camphene,'  'spirit  gas,'  and  'burning  fluid,'  are  well 
known  to  commerce  and  chemistry,  and  have  a  well-onder- 
stood  meaning.  Thus,  'camphene'  is  turpentine  purified  by 
repeated  distillation;  'burning  fluid'  is  a  mixture  of  camphene 
«nd  alcohol;  and  'spirit  gas'  is  a  mixture  of  the  same  in- 
gredients in  different  proportions.     This  olause  should  be 
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eonstraed,  not  only  from  the  aotaal  signification  of  the  words 
Qsed,  bnt  the  evident  intent  of  the  whole  sentence,  according 
to  the  maxim,  'noscitur  a  »ociis.'  The  character  of  the  pro- 
hibition, as  to  rock  oils  and  their  products,  is  clearly  intended 
to  be  provided  for  in  the  first  part  of  the  sentence,  and  other 
volatile  oils  and  sabstances  in  the  last  part;  and  it  is  absurd 
to  say  that  the  contracting  parties  intended  to  repeat  in  the 
same  sentence  a  prohibition  which  had  been  clearly  and  care- 
fully expressed  before.  Even  if  this  were  not  so,  it  would 
seem  that,  under  subdivision  4  of  this  policy,  it  is  very  doubt- 
ful whether  there  would  ensue  a  forfeiture  unless  the  loss 
occurred  during  the  actual  use  of  the  article  prohibited  upon 
the  premises  in  question.  That  clause  simply  provides  for  a 
suspension  of  the  liability  of  the  company  while  a  prohibited 
article  is  being  used  in  the  premises,  and  if  its  use  ceases  the 
policy  would  seem  to  revive  by  the  force  of  the  agreement 
itself." 

The  defendant  excepted  to  the  finding  of  fact  "that  there 
vas  no  naphtha  or  kerosene  oil  on  the  premises  at  the  time  of 
the  fire,  except  a  small  quantity  of  kerosene;"  and  to  the 
second  conclusion  of  law  "that  the  use  of  naphtha  or  gasoline 
on  the  premises,  in  the  manner  described,  was  not  a  vio- 
lation of  any  of  the  conditions  of  its  policy;  that  the  articles 
were  not  kept  on  the  premises  within  the  meaning  and  intent 
of  the  condition  of  its  policy;  that  the  term  'any  burning 
fluid,'  used  in  its  policy,  does  not  refer  to  naphtha;"  and, 
generally,  "to  the  whole  of  the  second  conclusion  of  law,  and 
each  part  thereof."  The  exception  as  to  the  finding  of  fact 
in  respect  to  naphtha  and  kerosene  oil  is  not  insisted  on.  The 
referee  does  not  find,  as  a  fact,  that  any  kerosene  or  naphtha 
was  ever  kept  on  the  premises,  other  than  such  keeping  as 
is  necessarily  involved  in  the  facts  found — that  kerosene  and 
naphtha  were  used,  as  found,  to  light  the  store,  and  that  naph- 
tha was  twice  used  in  the  store  to  show  off  a  naphtha-burning 
stove.  There  is  no  exception  by  the  defendant  to  a  failure  to 
find  any  other  keeping  or  any  other  use  of  kerosene  or  naphtha. 
The  qaestion  is  whether  the  nse  in  fact  found  avoided  the 
policy.    The  policy  permits  the  nse  of  kerosene  oil  of  a  oer- 
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tain  quality  and  on  a  specified  condition.  It  is  not  found 
that  this  permission  vas  departed  from.  As  to  naphtha,  the 
prohibition  is  against  keeping  naphtha,  by  name.  Other  dan> 
gerouB  articles  are  classed  :inth  naphtha,  and  forbidden  to  be 
"kept."  Then  there  is  a  prohibition  against  keeping  or  nsing 
certain  other  articles.  Presumably,  naphtha,  being  forbidden 
to  be  kept  by  name,  in  the  first  description,  was  not  intended 
to  be  included  among  the  articles  forbidden  to  be  kept,  in 
the  second  description;  and,  not  being  Included  among  the 
articles  in  the  second  description,  is  not  forbidden  to  be  used, 
if  the  use  does  not  involve  the  keeping  within  the  meaning  of 
the  word  "kept"  in  the  first  description.  The  use  of  the  ker> 
osene  or  the  naphtha  to  light  the  store,  or  its  presence  or  burn- 
ing in  lamps  therein  used  for  lighting  the  store,  cannot  be 
considered  as  a  keeping  of  the  naphtha  in  the  store  in  the 
sense  of  the  word  "kept"  in  the  first  description.  No  other 
keeping  is  found.  Neither  naphtha  nor  kerosene  is  oamphene 
or  spirit  gas  or  a  chemical  oi},  or  within  the  expression  "any 
burning  fluid." 

"Burning  fluid,  stocks  oi,"  is  indorsed  on  the  policy  as 
specially  hazardous.  It,  does  not  mean  any  fluid  which  will 
burn,  but  it  means  a  recognized  article  known  as  "burning 
fluid,"  and  a  different  article  from  naphtha  or  kerosene.  Nor 
does  the  word  "any"  change  the  meaning. '  There  may  be  sev- 
eral articles,  each  known  as  "  burning  fluid"  or  "a  burning  fluid, " 
and  each  not  naphtha  or  kerosene  so  as  to  make  it  proper  to 
say  "any  burning  fluid."  Naphtha  being  specified  in  the  first 
description  it  should  have  been  shown  that  it  was  known  as 
"burning  fluid"  in  order  to  bring  it  within  the  second  descrip- 
tion. Kerosene  being  allowed  to  be  used,  the  same  thing 
should  have  been  shown  and  found  as  to  the  particular  ker- 
osene used  there.  Further,  the  whole  policy  must  be  con. 
strued  together.  Although  naphtha  was  indorsed  as  specially 
hazardous,  and  was  used,  and  so  was  within  clause  4,  its  use 
both  for  lighting  the  store  and  for  showing  off  the  stove  had 
ceased  before  the  fire  occurred,  and  there  was  no  naphtha  on 
the  premises  at  the  time  of  the  fire.  By  clause  4  the  policy 
was  to  be  of  no  force  so  long  aa  the  forbidden  use  continued, 
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bat  only  so  long.  Snch  is  the  meaning  of  clause  4.  The 
policy  is  saspended  only  while  the  forbidden  nse  continaes, 
and  revives  when  it  ceases.  In  this  view,  and  to  give  prober 
and  harmonioas  efiPect  to  all  the  clauses  of  the  policy  on  the 
subject,  the  clause  in  regard  to  keeping  and  using  the  enu- 
merated articles  should  be  construed  as  affecting  the  policy 
only  so  long  as  the  articles  are  kept  or  used. 

5.  A.  S.  Putnam,  the  plaintiff's  agent,  was  asked  on  his 
direct  examination  as  to  what  was  said  between  him  and 
Garr,  the  defendant's  agent,  as  to  the  an  ^unt  of  insurance 
A.  S.  Putnam  wished  on  the  property  at  the  time  he  applied 
for  insurance,  when  the  two  f  1,000  policies  were  issued  to 
him  by  Garr.  The  question  was  objected  to  by  the  defendant 
on  the  ground  that  the  conversation  was  in  reference  to  a 
surrendered  policy,  not  the  policy  in  suit,  and  was  therefore 
immaterial.  The  question  was  allowed  and  answered.  The 
evidence  was  competent.  It  tended  to  show  the  knowledge 
professed  by  Garr  as  to  the  prior  amount  of  insurance  on  the 
goods  in  question,  and  to  prove  the  defence  which  is  held  good. 

A.  S.  Fntnam  was  allowed  to  give  evidence,  under  the 
defendant's  objection,  showing  that  he  did  not  read  the  two 
$1,000  policies  when  they  were  delivered  to  him;  that  he 
did  not  examine  the  policy  in  suit  when  it  was  delivered 
to  him;  and  that  he  first  noticed  the  provision  as  to  other 
insurance,  in  the  policy  in  suit,  after  the  fire.  This  evidence 
was  competent,  as,  if  he  did  not  read  and  know  the  contents 
of  the  defendant's  $1,000  policy  and  $2,000  policy  in  respect 
to  other  insurance,  his  prior  communication  of  the  amount  of 
other  insurance  to  Garr  was  left  to  operate  in  full  forCe.  The 
nE^tural  inference  that  he  would  have  read  the  policies  and 
thus  have  seen  the  mistake  was  negatived,  and  it  was  proper 
thus  to  negative  it. 

The  contents  of  the  Hoyt  8b  Butler  policy  were  properly 
excluded.  No  other  exceptions  in  regard  to  evidence  seems 
to  be  insisted  on  by  the  defendant. 

The  motion  for  a  new  trial  is  denied  in  each  case,  and' 
judgment  is  ordered  in  each  ease  on  the  report  of  the  referee, 
with  costs. 
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MUiLKB  V.  Union  Pao.  Bt.  Co. 
iOireuU  Oourt,  D.  Oplorado.    Kovember  90, 1880.) 

1.  PLRADnro — Nkoliokhcb— CSoHTiirBUTORT  Neouokncb.— The  plain- 
ttS,  an  employe  of  the  defendant  railroad,  brought  an  action  against 
the  company  for  injuries  sustained  while  riding  down  a  steep  grade 
In  what  he  called  in  his  petition  a  "  posh-car  or  hand-car."  Beld, 
that  the  petition  was  defective  for  uncertainty — (1)  In  that  it  did  not 
describe  the  car  with  greater  particularity ;  (2)  in  that  it  did  not  state 
whether  the  car  was  with  or  without  brakes ;  (3)  in  that  it  did  not 
State  that  cars  such  as  the  one  plaintifC  was  riding  in  when  injured 
are  usually  supplied  with  brakes. 

For  these  reasons  a  demurrer  to  the  petition  was  sustained,  but 
leare  was  given  to  amend. 

Demurrer. 

Oco.  H.  Qrey  and  T.  A.  Oreen,  for  plaintiff. 

H,  M.  d  Willard  Teller,  for  defendant. 

McCrabt,  G.  J.  This  is  a  case  in  whioh  the  plaintiff  snes 
to  recover  damages  for  an  injury  received  while  riding  on 
what  he  calls  in  his  petition  a  "push-car  or  hand-car."  It 
is  alleged  that  he  was  employed  as  a  carpenter  for  the  defend- 
ant company,  and  was  furnished  with  a  oar  to  carry  his  tools 
and  transport  himself  from  the  station  on  the  main  line  along 
a  side-track  or  branch  road  to  a  coal  station;  that  he  went  up 
on  this  car.  It  is  not  stated  in  the  petition  whether  he  pushed 
It  up,  or  whether  he  rode  upon  it  and  somebody  else  pushed 
it;  but  it  is  alleged  that  when  he  came  to  return  he  and  several 
others  got  aboard  the  oar  and  started  down  the  track,  which 
was  of  a  very  steep  grade,  and  the  oar  got  beyond  their  con* 
trol,  having  no  means  of  retarding  its  movement,  and  in  jump- 
ing  out  of  it  he  was  injured. 

The  demurer  to  the  petition  is  upon  the  ground  that  plain- 
tiff's statement  of  the  case  in  the  pleadings  shows  that  he  was 
guilty  of  contributory  negligence.  In  the  courts  of  the  United 
States,  at  least,  and  I  think  in  most  if  not  all  the  states,  the 
defence  of  contributory  negligence  is  a  good  defence  in  a  case 
of  this  kind. 

In  the  first  place,  this  petition  is  defective  for  nncertainty. 
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It  says  that  it  was  "a  hand  or  posh  car."  It  is  necefisary 
that  the  plaintiff  should  describe  the  car  with  more  particu- 
larity than  that,  because  a  hand-car  may  be  one  thing  and  a 
push-car  quite  another,  and  it  is  impossible  to  determine  the 
question  of  contributory  negligence  without  knowing  some- 
thing about  the  character  and  construction  of  the  car ;  because, 
of  course,  it  is  a  very  material  question  whether  there  was  any 
apparatus  on  the  car  itself  which  could  be  used  by  persons 
riding  upon  it  to  stop  it,  or  to  retard  its  movement.  If  it  was 
what  is  known  as  a  push-car,  and  if  those  cars  are  used  ordi- 
narily merely  for  carrying  something,  being  propelled  by  some 
one  walking  by  them  and  pushing,  and  if  it  had  no  brakes  or 
apparatus  for  stopping  or  retarding  its  movements,  then  it 
was  negligence  to  get  aboard  of  it  and  start  down  grade  with- 
out any  means  of  controlling  it.  I  say,  then,  in  the  first 
place,  the  petition  ought  to  describe  the  car.  To  say  it  was  a 
hand  or  push  car  is  not  enough. 

In  the  second  place,  if  the  car  on  which  plaintiff  was  riding 
when  injured  was  known  as  a  push-car,  and  had  no  brakes  or 
apparatus  for  controlling  its  movements,  and  if  the  plaintiff, 
knowing  this,  got  on  the  car  and  rode  down  the  grade,  this  was 
negligence,  and  the  plaintiff  cannot  recover.  The  petition 
does  not  show  very  clearly,  to  say  the  least,  whether  the  oar 
wag  without  brakes  or  not.  But  I  apprehend,  from  what  coun- 
sel have  said,  that  it  had  no  brakes. 

Another  proposition  is  this :  In  order  to  recover,  plaintiff 
mast  allege  that  cars  such  as  the  one  he  was  riding  in  when 
injured  are  usually  supplied  with  brakes.  Of  course  he  can- 
not recover  unless  it  appears  that  he  went  aboard  of  this  car 
supposing  that  there  was  some  mode  or  way  by  which  per- 
sons, when  traveling  on  it  or  riding  in  it,  could  retard  its 
movement  or  stop  it.  If  he  knew  from  having  ridden  up  in 
the  car,  or  having  seen  others  push  it  as  he  came  up  the 
track,  that  it  could  be  controlled  only  by  walking  along  by  it 
and  holding  it  back,  and,  knowing  that,  he  got  into  it  with  a 
number  of  other  people  to  ride  on  a  down  grade,  he  took  his 
chances.    It  was  a  clear  case  of  contributory  negligence. 

v.4,no.9— 40 
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The  demurrer  for  these  reasons  is  sustained.  If  the  eoim- 
Bel  for  plaintiff  thinks  that  in  the  yiew  of  the  court  he  can 
make  a  case,  he  may  amend. 


Bbown,  Adm'r,  etc.,  v.  Ghebapeakb  Ik  Ohio  Cahal  Co. 

(Oireuit  Govrt,  D.  Maryland.    October  8, 1880.)i 

L  SciRB  Facias— JtTDGJiEirr — Recital. — A  writ  of  tdre  fadat,  in  recit- 
ing a  judgment  on  a  prior  scire  faeku,  need  not  recite  the  amount  for 
vhich  such  Judgment  was  obtained. 

S,  Saioi — Bake— Same. — Such  recital  is  in  no  respect  uncertain,  informal, 
or  insufficient,  when  the  writ  reoites  the  judgment  on  the  prior  «cir« 
faeicu,  as  it  would  be  set  out  in  full  and  formal  record  of  that  judg- 
ment. 

8.  Same— Adminibtbator— MABTiiAND.— A.writ  of  tcire  facias  issued  by 
order  of  an  administrator  upon  the  death  of  a  plaintiff  will  not  be 
qaestioned  onder  the  practice  of  the  state  of  Maryland,  although  such 
administrator  heia  been  properly  made  a  party  to  the  cause,  and  could 
have  at  once  issued  execution  on  the  judgment. 

Demurrer  to  8eire  Fadas  and  Motion  to  Quash. 

Broicn  d  Brune,  for  plaintiff. 

Attorney  Oeneral  Ovnnn,  for  defendant.  . 

Bond  i.m>  Mobbis,  JJ.  A  judgment  was  recovered  in 
this  court  by  Charles  Macalester  against  the  Chesapeake  & 
Ohio  Canal  Company,  at  the  November  term,  1854:,  for 
$5,471.37,  and  $33.60  costs'.  A  scire  facias  was  issued  on 
that  judgment,  and  on  April  4,  1867,  judgment  of  fiat 
was  awarded.  On  April  1,  1879,  Arthur  George  Brown  filed 
a  suggestion  of  the  death  of  the  plaintiff,  Macalester,  and 
alleged  that  he  had  been  duly  appointed  his  administrator 
d.  b.  n.  e.  t.  a.,  and  the  court  thereupon  ordered  thai  he  be 
admitted  as  party  plaintiff,  and  have  leave  to  proceed  in  the 
ease.  On  that  same  day,  April  1,  1879,  by  order  of  said 
Brown,  a  writ  of  scire  facias  was  issued.  The  defendant  was 
summoned,  has  appeared  by  counsel,  and  has  demurred  to 
the  writ  of  t<nre  facias,  and  has  also  moved  to  quash. 
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•  Section  911  of  the  Bevised  Statutes  of  the  Uoited  Sta^g 
jrovideB  that  the  practice,  pleadings,  and  forms  and  modes 
ai  proceedings  in  oatises  in  the  circuit  courts  of  the  United 
States,  such  as  the  present  one,  shall  conform  to  the  practice, 
pleadings,  and  forms  and  modes  of  proceeding  existing  in 
like  causes  in  the  state  courts,  so  that  the  questions  raised  in 
the  present  case  are  to  be  determined  by  the  practice  and 
laws  vhioh  would  govern  in  the  state  courts  of  Maryland. 

One  of  the  grounds  of  the  demurrer  and  moti<Hi  to  quash 
is  that  the  writ  of  «oi.  fa.,  in  reciting  the  judgment  on  the 
first  tci.  fa.  at  the  April  term,  1867,  does  not  show  by  proper 
recitals  for  what  amount  judgment  was  then  obtained.  The 
{Hresent  writ,  after  reciting  that  by  the  original  judgment  the 
said  Maealester  had  recovered  the  sum  of  $5,471.87  for  hiB 
damages,  and  $83.60  for  his  costs  and  charges,  proceeds : 
"And,  whereas,  also  at  a  circuit  court  of  the  United  States, 
etc.,  etc.,  held,  etc.,  etc.,  on  the  first  Monday  of  April,  1867» 
it  was  considered  that  the  said  Charles  Maealester  have  hia 
eftecution  agaiust  the  Chesapeake  &  Ohio  Canal  Company,  for 
.  as,  well  ihe  damages,  costs,  and  charges  aforesaid,  as  also  for 
the  sum  of  $38.40  for  his  costs  and  charges  by  him  sustained 
by  delay  of  the  execution  of  the  judgment  aforesaid,  as  by 
the  record  thereof  in  the  said  court  remaining  manifestly 
appears. " 

It  is  to  this  recital  that  the  objection  is  addressed.  This 
recital  is  in  the  form  always,  so  far  as  we  are  advised,  used 
in  similar  writs  in  Maryland.  It  is  the  fcrm  prescribed  in 
Harris'  entries,  and  it  seems  to  us  to  be  entirely  proper.  The 
judgment  on  a  »c%.fa.  to  revive  a  judgment  is  not  for  a  cer- 
tain sum  of  money  then  ascertained  and  entered  up,  but, 
although  for  some  purposes  it  is  called  a  new  judgment,  it  is 
simply  a  judgment  that  the  plaintiff  have  execution  against 
the  defendant  for  the  amount  of  the  original  judgpient  and 
costs,  and  the  additional  costs  then  by  the  court  adjudged. 

The  vrrit  in  this  case  recites  the  judgment  on  the  prior  »<A. 
fa.  exactly  as  it  would  be  set  out  in  full  and  formal  record  of 
that  judgment,  (2  Harris'  Entries,  140,)  and  we  cannot  see 
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thai  tbo  reciicl  is  in  any  respect  tmcertain,  informal,  or  instif' 
fioient. 

Another  ground  of  the  demurrer  and  motion  to  quash  is 
that  the  writ  of  «d.  /a.  was  unnecessary,  because  the  said 
Brown,  administrator,  had  been  by  order  of  the  court  admitted 
as  party  plaintiff,  and  might  at  once,  without  a  iei.  fa,,  have 
had  execution;  it  having  been  provided  by  the  &ei  of  assembly 
of  Maryland,  known  as  the  act  of  1874,  e.  320,  that  an  exe- 
cution or  attachment  on  any  judgment  might  be  issued  at  any 
time  within  12  years  from  its  date,  when  there  had  been  no 
"discharge"  of  parties  to  said  judgment  by  death  or  maiziage. 

Prior  to  the  act  of  assembly  of  Maryland,  of  1862,  e.  262, 
§  16,  a  scire  facias  was  necessary  whenever  a  new  party  was 
to  be  benefited  or  charged  before  execution  could  enure  on  a 
judgment.  Trail  v.  Snovffer,  6  Md.  308.  To  facilitate  the 
issuing  of  executions  in  cases  where  there  had  been  i  change 
of  plaintiff,  the  act  of  1862  enacted  tiiat,  in  case  of  the  death 
or  morriage  of  any  plaintiff,  the  executor,  administrator,  or 
other  person  who  should  be  entitled  to  such  judgment,  should, 
on  application  to  the  court,  be  made  parties  to  the  same,  and 
have  such  attachment  or  other  execution  as  if  no  such  death 
or  marriage  had  taken  place.  This  act,  while  it  remained  in 
force,  rendered  it  unnecessary  to  have  a  writ  of  scire  facias 
upon  the  death  of  a  plaintiff,  but  it  was  not  in  force  when 
the  writ  in  the  present  case  was  issued.  It  was  repealed  by 
the  act  of  1874,  e.  320,  which  enacted  in  its  stead  that  exe- 
cutions or  attachments  might  issue  on  any  judgment  at  any 
time  within  twelve  years  from  the  date  of  such  judgment,  when 
there  had  been  no  "discharge"  of  parties  to  such  judgment  by 
death  or  marriage,  omitting  entirely  the  provision  for  sum- 
mary method  of  making  new  parties  plaintiffs  which  had  for 
the  first  time  been  provided  by  the  act  of  1862. 

Prior  to  1862  the  law  of  Maryland  on  this  subject  allowed 
executions  to  issue  at  any  time  within  three  years  from  the 
date  of  the  judgment,  where  there  had  been  no  "change"  of  par- 
ties by  death  or  marriage ;  and  the  act  of  1874  uses  precisely 
the  saine  language,  except  that  the  period  is  twelve  yeara 
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inBtead  of  three,  and  the  word  "discharge"  of  partial  is  nsed 
instead  of  "change. "  Under  the  old  law  it  was  always  held 
necessary  to  have  a  scire  faciag  if  there  was  within  the  three 
years  a  change  of  parties;  and, as  the  act  of  1862  is  repealed, 
it  must  be  now  necessary  under  the  act  of  1874,  if  there  be  a 
change  within  twelve  years,  unless  the  nse  of  the  word  "dis- 
charge" of  parties  instead  of  the  word  "change"  is  to  have 
the  effect  of  altering  this  long-established  rule. 

It  was  contended  in  argument  that  the  word  "discharge" 
had  been  used  in  the  act  advisedly,  and  was  intended  to  refer 
to  defendants  only,  as  they  were  the  only  parties  who  could  be 
said  to  be  discharged  from  a  judgment ;  and  that  as  the  law  of 
1874  makes  no  exception  with  regard  to  change  of  plaintiffs, 
it  is  a  peremptory  direction  that  execution  may  issue  at  any 
time  within  13  years,  without  regard  to  any  ohange  of  plain- 
tiffs. 

It  seems  to  us  quite  probable  that  either  the  word  "<{(«• 
charge"  was  used  inadvertently,  or  is  a  misprint  for  "change ;" 
but  if  it  is  not,  and  is  to  be  construed  as  applying  to  defend- 
ants  only,  then  the  law  of  1874  has  left  the  case  of  a  change 
of  plaintiffs  entirely  unnoticed.  An  execution  cannot  issue 
in  the  name  of  a  dead  plaintiff,  and  unless  by  special  stat- 
ute, as  in  the  repealed  act  of  1862,  some  summary  method 
is  provided,  the  only  method  known  to  the  courts  of  Mary- 
land by  which  a  new  party  entitled  to  stand  in  the  place 
of  a  deceased  plaintiff  can  become  a  party  to  a  judgment, 
and  issue  execution  thereon,  is  by  acire  fcKias.  This  has 
been  the  common  law  for  centuries,  (Foster  on  Scire  Facias, 
99,)  and  the  rule  has  a  strong  foundation  in  justice  and 
equity.  By  this  writ  the  defendant  is  warned  to  appear  in 
court  before  the  seizure  of  his  property,  and  show  any  de- 
fences he  may  have, — defences  of  which  the  new  plaintiff  may 
never  have  had  any  opportunity  of  knowledge, — and  also  an 
opportunity  is  given  him  of  requiring  the  new  party  to  show 
how  and  by  what  right  he  claims  to  have  becoI^e  entitled 
to  the  judgment.  Barry  v.  Hoffman,  6  Md.  78.  It  is  not  to 
be  presumed  that  the  legislature  of  Maryland  intended  indi-' 
rectly  to  abolish  so  ancient,  well-established,  and  universal » 
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method  of  proceeding,  when  they  have  not  in  terms  declared 
such  intention. 

How  far  the  court  of  appeals  of  Maryland  have  been  from 
giving  oonntenance  to  the  suggestion  that  any  statute  passed 
by  the  legislature  is  to  be  construed  as  interfering  with  the 
writ  of  set.  fa.,  when  it  does  not  in  terms  do  so,  may  be  seen 
from  the  decision  of  that  court  in  the  case  of  Kirkland  v. 
Krebt,  34  Md.  93,  in  which  it  was  held  that  the  stay  laws, 
prohibiting  during  a  certain  time  all  writs  of  execution,  did 
not  suspend  the  issuing  of  writs  of  scire  facias,  although  the 
only  judgment  on  the  sci.  fa.  would  be  "fiat  execuHo,"  thus 
awarding  an  execution  which  the  stay  law  had  prohibited. 

These  considerations  would,  we  think,  dispose  of  this  ob- 
jeotion  to  the  present  wrft,  even  were  it  conceded,  as  argued, 
that  the  writ  of  scire  facias  to  revive  a  judgment  cannot  issue 
in  any  case,  when  it  is  not  necessary  or  required  to  enable 
«xeoution  to  issue.    But  to  this  proposition  we  do  not  assent. 

The  statute  of  Westminster,  2nd,  (13  Edw.  L  St.  1,  e. 
45,)  granted  this  writ  in  order  that  the  plaintiff,  in  a  personal 
action,  if  he  did  not  have  execution  within  a  year  and  a  day, 
might  not  be  obliged,  as  he  was  by  the  common  law,  to 
bring  a  new  action  upon  his  judgment.  This  new  remedy 
was  considered  to  be  in  addition  to,  and  not  in  substitation 
of,  the  former  remedy,  and  it  has  been  held  that  he  might, 
if  he  chose,  still  bring  his  action  on  the  old  judgment,  (Fos- 
ter on  Scire  Facias,  6;)  and  so,  too,  if  the  plaintiff  Tmneces- 
sarily  within  the  year  and  a  day  sued  out  a  writ  of  sci.  fa., 
it  was  never  held  that  the  writ  would  not  lie ;  the  only  pen- 
alty was  that  he  could  not  have  his  capias  until  he  had  ob- 
tained his  new  judgment  of  "fiat  executio"  on  the  sci.  fa. 
Foster  on  Scire  Facias,  27,  note  x.  The  court  of  ap- 
peals of  Maryland  would  seem  to  have  recognized  this  as  an 
established  rule  in  a  case  that  came  before  them  under  the 
act  of  1862,  0.  262. 

Under  that  act  attachments  by  way  of  execution  were  al- 
lowed at  any  time  within  twelve  years,  but  if  issued  more  than 
three  years  after  the  date  of  the  judgment  they  were  to  be 
subject  to  the  same  defences  as  in  cases  of  scire  facias.    Un- 
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der  this  law,  now  repealed,  the  coart  of  appeals  held  in  John- 
ton  V.  Lemmon,  87  Md.  836,  that  an  attachment  after  three 
years  was  defective  unless  it  contained  a  clause  of  tdre  facias. 
And  the  same  court  held  in  Anderson  y.  Grc^,  41  Md.  601, 
in  a  case  where  an  attachment  was  issued  within  the  three 
years  containing  the  sci.  fa.  clause,  that  although  such  a  sci. 
fa.  clause  was  unnecessary  and  not  required  by  the  act,  still 
the  writ  was  not  on  that  account  invalid  or  defective. 

Even,  therefore,  if  it  be  conceeded  in  the  present  case  that 
the  administrator  at  the  time  of  issuing  the  writ  of  id.  fa. 
had  been  already  properly  made  a  party  to  the  cause,  and 
could  have  at  once  issued  execution  on  the  judgment,  the 
most  that  can  be  said  is  that  the  set.  fa.  was  unnecessary. 
This  we  do  not  think  would  be  a  fatal  objection. 

We  overrule  the  demurrer  and  the  motion  to  quash. 


In  r«  Thibd  NationaIi  Bank. 

{DiOriet  Covrty  N.  D.  Ittinoi*.    Kovember  7, 1880.) 

1.  JuDioiAi.  8AI.B— Katiokai.  Bask— Rbv.  St.  i  S234.— ▲  aal«  bjr  a  re* 
ceiver  of  the  property  of  a  national  bank,  under  an  otder  of  conrt,  in 
accordance  with  the  provisions  of  section  5234  of  the  Revised  Statutes, 
constitutes  a  Judicial  sale. 

%.  Same — Puhohabbb. — Although  the  rights  of  a  purchaser  at  a  judicial 
sale  are  subject  to  the  action  of  the  court,  yet  such  action  must  depend 
upon  the  general  principles  and  usages  of  law. 

8.  Bamb— Inadbqttatb  PBioK—CoNFtBMAiroir.—FeJd,  therefore,  where  a 
receiver  bad  sold  the  property  of  a  national  bank,  under  an  order  of 
court,  in  accordance  with  section  5234  of  the  Revised  Statutes,  that 
such  sale  would  not  thereafter  he  set  aside  before  confirmation  upon 
a  subsequent  offer  of  an  advance  bid  of  some  $5,000  or  $6,000,  whera 
a  former  sale  of  the  same  property  had  been  set  aside  for  inadequacy 
of  price. 

In  Liquidation.    Motion  by  the  receiver  to  set  aside  sale. 
Mr.  Jackson  and  H.  S.  Monroe,  for  receiver. 
Van  H.  Higgins,  for  purchaser. 
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Dbuuhond,  G.  J.  If  we  aduxit  that  it  is  oompetent  for  the 
coari  to  set  aside  a  sale  for  mere  inadeqaaoy  of  price — a  point 
by  no  means  free  from  difficolty-r-the  question  is  whether, 
tinder  the  facts  in  this  case,  it  is  proper  for  the  '^ovrt  to  set  it 
aside. 

This  sale,  being  made  under  tlie  authority  of  an  act  of 
congress  which  directs  the  sale  to  be  made  under  the  order 
of  a  court,  upon  such  terms  as  the  court  may  direct,  I  think 
it  must  be  considered  to  all  intents  and  purposes  as  a  judicial 
sale.  Section  5234,  Bev.  St.  U.  S.  Then  are  there  any 
facts  in  this  case  which  would  warrant  the  court  in  setting 
aside  the  sale  for  inadequaoy'of  the  bid  made  ? 

The  receiver,  on  the  order  of  the  court,  sold  the  property. 
The  sum  bid  was  $30,000.  Ample  notice  of  the  sale  had  been 
given  to  the  creditors  and  stockholders  of  the  bank,  and  to 
all  the  principal  real  estate  brokers  in  Chicago.  There  was 
a  large  attendance  at  the  sale,  and  the  bidding  was  qnite 
spirited.  The  receiver  made  his  report  to  the  court  recom- 
mending the  confirmation  of  the  sale,  although  some  doubt 
was  expressed  whether  the  property  had  brought  its  full 
value;  and,  as  I  understand,  the  comptroller  of  the  currency 
also  concurred  with  the  receiver  in  this  recommendation  to 
the  court,  and  it  accordingly  made  an  order  that,  unless  oaoae 
was  shown  to  the  contrary  by  the  first  of  November,  the  sale 
would  be  confirmed.  On  or  before  November  Ist,  objection 
was  made  to  the  sale  on  account  of  inadequacy  of  price.  Ac- 
companying the  objection  was  a  statement  that  a  responsible 
party  would  make  an  advance  of  $2,000  on  the  bid,  and  upon 
that  statement  of  facts  the  court  was  asked  to  set  aside  the 
sale  and  order  a  resale.  We  must,  however,  take  into  con- 
sideration an  additional  fact  not  yet  mentioned,  and  which 
must  be  considered  material  on  an  application  to  the  legal 
discretion  of  the  court,  namely,  that  there  bad  been  a  similar 
application  by  the  receiver  to  the  court,  under  the  authorify 
of  the  act  of  congress,  to  sell  this  property,  and  the  order 
made,  and  it  had  been  sold  for  $18,000;  and  the  receiver, 
not  deeming  the  price  adequate,  had  recommended  that  the 
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sale  should  be  opened,  and  the  ooort  accordingly  set  aside  the 
Bale.  This  is  therefore  the  second  sale  that  has  been  made, 
and  the  coart  is  again  asked  to  set  aside  the  sale  on  aceonnt 
of  inadequacy  of  price.  After  the  district  judge  had  decided 
(although  no  order  was  entered)  that  the  advance  of  $2,000 
was  not  sufficient  to  warrant  the  court  in  setting  aside  the 
sale,  and  accordii^gly  had  disposed  of  the  question  so  far  as 
his  opinion  was  concerned,  then  it  seems  it  was  intimated  by 
counsel  that  there  would  be  an  additional  advance  made,  and 
$3,000  more  was  offered  by  the  same  person  who  had  pre- 
viously offered  the  $2,000,  making  it  $35,000  instead  of  $30,- 
000.  Thereupon  the  judge  was  asked  to  reconsider  his 
action  and  say  that  the  sale  should  be  set  aside,  and  I  am 
requested  by  the  counsel  on  both  sides,  and  by  the  judge,  to 
advise  in  the  matter.  Let  us  see  in  what  position  this  places 
the  court : 

After  the  court  has  ordered  a  sale,  and  it  is  made,  and  the 
purchaser  asks  that  it  shall  be  confirmed,  and  the  court  has 
decided  that  a  certain  advance  is  not  sufficient,  they  then  bid 
npon  the  action  of  the  court.  In  other  words,  it  becomes  a 
sort  of  auction  in  the  court  as  to  the  price  at  which  the  prop- 
erty should  sell.  I  do  not  think  this  is  a  proper  way  to  make 
judicial  sales,  nor  will  it  tend  to  make  parties  come  forward, 
with  an  assurance,  if  they  bid  in  good  faith  for  property  offered 
at  a  judicial  sale,  they  will  be  protected  in  their  rights;  nor 
will  it  cause  property  to  bring  what  it  is  actually  worth.  The 
very  fact  that  people  believe  that  a  sale  amounts  to  nothing, 
or  that  the  court  will,  of  course,  set  it  aside,  prevents  property 
from  bringing  its  true  value ;  and  nothing,  it  seems  to  me,  can 
more  effectually  destroy  the  sanctity,  so  to  speak,  of  a  judicial 
sale — ^nothing  more  injuriously  affect  such  a  sale — ^than  to 
allow  a  practice  of  this  kind. 

It  is  said  that  a  person  is  now  willing  to  make  an  advance 
of  $1,000  after  the  sale  has  been  confirmed  and  the  order  has 
been  entered  by  the  district  court.  I  do  not  think  that  this  is 
a  proper  practice;  nor,  admitting  all  that  is  contended  for  as 
to  the  effect  of  the  inadequacy  of  price,  that  this  is  a  proper 
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case  for  the  exercise  of  the  discreticm  of  the  court.     There  has 
been  one  sale  which  has  been  set  aside  for  inadequacy  of  price. 
The  property  has  been  resold,  and  has  brought  a  sum  near 
its  value.    All  the  court  could  do— all  Judge  Blodgett  could 
do  in  the  district  court — would  be  simply  to  order  a  resale, 
and  perhaps  declare  that  the  $35,000  or  $86,000  should  be 
considered  as  a  bid  made.     Our  practice  has  never  been  to 
allow  the  receiver  or  the  master,  as  the  case  may  be,  in  a  judi- 
cial sale,  to  receive  a  bid,  as  in  England,  privately.     On  the 
contrary,  the  pi-ac  i  e  his  been  to  have  the  property  re-offered 
for  sale,  and  treat  the  advance  offer  made  as  a  bid  at  the  sale. 
Perhaps  I  ought  to  say  something  about  the  purchaser.    I 
think  a  purchaser  at  a  judicial  sale  may  be  said  to  be  clothed 
with  some  rights  when  he  makes  a  bid  for  the  property,  and 
the  hammer  falls,  and  the  bid  accepted  by  the  master  or 
receiver.     True,  the  rights  which  exist  in  him  are  subject  to 
the  action  of  the  court;  but  that  action  depends  upon  the  gen- 
eral principles  and  usages  of  law.     It  caxmot  be  said  that  it 
is  a  discretion  which  is  merely  arbitrary  on  the  part  of  the 
court,  or  capricious;  but  it  must  act  upon  well-settled  and 
generally-recognized  principles  of  equity  in  cases  of  this  kind, 
and,  if  it  disregard  those  principles,  the  rights  of  the  purchaser 
can  ordinarily  be  protected  in  another  court.    So  that  the  bid- 
der certainly  has  rights  which  can  be  protected  by  a  court  of 
equity.    I  therefore  advise  that  the  order  of  the  district  court 
shall  stand  confirming  the  sale. 

Kom.    See  SUtekbum  v.  TAe  Selma  B.  Co.  8  Fbd.  Bbp.  88». 
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Umitsd  Statbs  r.  Bbbbt  and  others. 
(Dittriet  Covrt,  D.  CiAorada.    November  8, 1880.) 

1.  U.  S.  OoionsaioKBs— Writ  of  PnoHiBrnoiT.— A  United  States  oom- 

miasioner,  when  acting  as  an  examining  magistrate,  is  a  mere  office^ 
of  the  court,  as  to  whom  the  writ  of  prohibition  is  never  employed. 

2.  Same— CoKTBOL  of  the  Court. — Such  commissioner,  however,  is  sub- 

ject  to  the  control  of  the  court  when  acting  as  an  examining  magis- 
trate, and  the  court  can  assume  control  of  the  proceedings  whenever 
justice  may  require  that  it  should  be  done. 

S.  UtbTbsatt— Colorado— £irABUK&  Act— 18  8t.  474.— The  treaty  be- 
tween the  United  States  and  the  several  bands  of  Ute  Indians,  pro- 
claimed March  2, 1868,  is  not  repealed  by  the  provisions  of  the  act 
entitled  "An  act  to  enable  the  people  of  Colorado  to  form  a  constitu- 
tion and  state  government,"  etc.,  approved  March  8, 187fi,  (18  Br. 
474.) 

4.  Utb  Resbrvatioh— Federai.  JuRiscionoTr.— ^etd,  therefore,  that  the 
Ute  reservation  still  remains  within  the  sole  and  exclusive  Juris- 
diction of  the  United  States. 

C.  W.  Wright,  Att'y  Gen.,  for  the  State. 

E.  L.  Johnson,  U.  S.  Dist.  Att'j,  for  the  goTernment. 

B.  M.  Hughes,  S.  E.  Browne,  T,  M.  Patterson,  and  T» 
Macon,  for  defendants. 

HaIiLbtt,  D.  J.  Three  persons  charged  -with  homicide  com- 
mitted on  an  Indian  reservation  are  held  hy  the  marshal, 
under  a  warrant  issued  by  a  circuit  court  commissioner,  to 
anstrer  for  that  crime.  It  seems  that  the  commissioner 
assumes  jurisdiction  to  act  in  the  premises  on  the  ground 
that  the  place  of  the  alleged  crime  is  within  the  sole  and 
exclusiye  jurisdiction  of  the  United  States.  Denying  that 
proposition,  and  affirming  that  the  place  where  the  crime  is 
said  to  have  been  committed  is  within  the  criminal  jurisdic- 
tion of  the  state,  the  attorney  general  of  the  state  suggests  to 
the  court  that  the  proceedings  of  the  commissioner  are  with- 
out authority,  and  be  prays  th&t  prohibition  may  issue  to  arrest 
them,  in  order  that  the  state  may  proceed  against  the  offend- 
ers. In  support  of  the  application,  it  is  assumed  that  in  mak- 
ing inquiry  as  to  the  violations  of  the  laws  of  the  United 
States  a  commissioner  may  be  regarded  as  holding  an  infe- 
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rior  court,  over  which  this  court,  having  cognizance  of  the 
crimes  themselyes,  may  have  supervisory  jurisdiction.  But 
this  appears  to  be  founded  on  an  erroneous  view  of  the  rela- 
tions of  those  officers  to  this  court;  for  it  is  plain  that 
commissioners  are  but  officers  of  the  court,  to  whom  are  corn- 
emitted  some  of  the  duties  which  must  otherwise  be  per- 
formed by  the  court  itself,  or  the  judge  thereof.  The  exigen- 
cies of  the  public  service  demand  that  speedy  inquiry  shall  be 
made  into  all  criminal  charges,  in  order  that  offenders  may 
be  brought  to  justice ;  and  as,  from  the  press  of  business  or 
remoteness  from  the  place  where  the  crime  may  be  committed, 
or  other  cause,  the  court  cannot  always,  or  ordinarily,  perform 
that  service,  commissioners  are  appointed  to  facilitate  the  bus- 
iness! In  all  that  they  do  they  are  not  separate  and  independ- 
ent tribunals,  but  the  arms  of  the  court  to  execute  the  prelimi- 
nary work  of  securing  the  presence  of  offenders  at  the  time 
appointed  for  arraignment  and  trial.  Indeed,  they  are  not, 
and  under  the  constitution  they  cannot  be,  clothed  with  judi- 
cial power  to  hear  and  finally  determine  any  matter  what- 
soever. Their  duties  relate  only  to  the  detention  of  the 
accused  until  the  charge  against  him  may  be  formally  pre- 
sented to  the  court,  and  constitutionally  tried.  In  that  they 
are  not  bound  to  hear  more  than  the  evidence  of  the  govern- 
ment, and  they  do  not  finally  determine  any  question  touch- 
ing the  guilt  or  innocence  of  the  accused.  Accordingly,  it  is 
said  in  the  books  that  the  function  of  an  examining  magis- 
atrate  is  ministerial  and  not  judicial,  (1  Bishop's  Grim.  Fro. 
§  237;)  and  upon  this  consideration  alone'  the  writ  of  pro- 
hibition to  control  the  conduct  of  a  commissioner  must  be 
denied.    High's  Remedies,  §  769. 

But,  in  a  broader  view  of  the  nature  and  extent  of  his  office, 
it  will  be  apparent  that  a  commissioner  is  an  officer  of  the 
court  merely,  as  to  whom  the  writ  of  prohibition  is  never 
«mployed.  It  does  not,  however,  follow  from  this  course  of 
reasoning  that  the  court  has  no  control  over  the  proceedings 
of  a  commissioner  when  acting  ad  an  examining  magistrate. 
On  the  contrary,  if  in  the  discharge  of  such  duty  a  commia- 
■sioner  is  an  officer  of  the  court,  it  would  seem  to  be  proper 
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in  the  eoori  to  asanme  control  of  the  prooeedings  whenever 
justice  may  require  that  it  should  be  done.  In  important 
cases  it  is  familiar  practice  for  the  judges  of  superior  courts 
having  cognizance  of  criminal  offences  to  sit  as  examining 
magistrates;  and,  after  commitment,  the  proceedings  of 
magistrates  are  often  reviewed  on  habeas  corput  and  cerHorarif 
in  the  court  having  cognizance  of  the  crime. 

In  that  way  the  courts  do  but  assume  control  in  the  pre- 
liminary stages  of  matters  of  which  they  have  the  final  decis' 
ion  under  the  law,  and  no  argument  can  be  necessary  -to 
support  them  in  a  practice  which  so  clearly  tends  to  further 
the  ends  of  justice.  I  do  not  doubt  the  authority  of  the  court 
to  take  charge  of  these  proceedings,  and,  as  the  attorney  gen- 
era!  of  the  state  has  come  here  to  deny  the  jurisdiction  of  the 
federal  government,  that  oonrse  will  be  adopted.  The  com- 
missioner will  be  directed  to  certify  his  prooeedings  into  this 
court,  to  the  end  that  we  may  consider  here  what  may  be 
alleged  against  them. 


The  proceedings  were  accordingly  certified  to  the  court, 
and  the  questions  involved  argued  and  determined,  by  consent, 
in  the  circuit  court : 

{OireuU  Covri,  D.  VoUirado.    Kovember  19, 18S0.) 

McCbabt,  G.  J.  It  is  alleged  that  on  the  twenty-seventh 
day  of  September,  1880,  the  crime  of  murder  was  committed 
within  the  district  of  country  set  apart  by  treaty  of  March  3, 
1868,  between  the  United  States  and  several  bands  of  the 
Ute  tribe  of  Indians,  (15  St.  619,)  and  W.  H.  Berry  and  S. 
N.  Hoyt  are  accused  of  said  crime.  The  United  States 
claim  jurisdiction  of  the  offence  on  the  ground  that  the  mur- 
der charged  was  committed  in  a  place  within  their  exclusive 
jurisdiction,  and  in  accordance  with  that  claim  the  accused 
have  been  arrested  upon  information  filed  before  a  com- 
missioner of  this  court,  before  whom  their  cases  have  been 
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partially  examined,  and  in  whose  custody  tHey  remain, 
awaiting  further  proceedings.  The  state  of  Colorado  also 
claims  that  it  has  eicluaive  jurisdiction  of  the  offence  charged, 
upon  the  ground  that  the  murder  was  committed  within  the 
territorial  limits  of  that,  state,  and  in  a  place  within  its  es- 
elasive  jurisdiction;  and,  by  an  information  filed  herein  by  the 
attorney  general  of  the  state,  this  court  is  requested  to  order 
that  the  pending  proceedings  before  said  commissioner  be 
discontinued,  and  that  the  prisoners  be  turned  over  to  the 
authorities  of  the  state  for  trial. 

The  sole  question  for  our  consideration  is,  was  the  murder 
committed  in  a  place  within  the  exclusive  jurisdiction  of  the 
United  States?  for  if  it  was  not,  the  federal  jurisdiction  can- 
not be  maintained. 

Section  6339  of  the  Revised  Statutes  of  the  United  States 
provides  that  "every  person  who  commits  murder — First, 
within  any  fort,  arsenal,  dock-yard,  magazine,  or  in  any  other 
place  or  district  of  country  under  the  exclusive  jurisdiction  of 
the  United  States,    •    •    *    shall  suffer  death." 

Section  711  provides  that  ^the  jurisdiction  vested  in  the 
courts  of  the  United  States,  in  the  cases  and  proceedings  here- 
inafter mentioned,  shall  be  exclusive  of  the  courts  of  the  sev- 
eral states — Fir$t,  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States.     *     *     •    *     »     •  » 

Section  2145,  which  is  found  under  the  title  "Indians," 
provides  as  foUowft :  "Except  as  to  crimes,  the  punishment  of 
which  is  expressly  provided  for  in  this  title,  the  general  laws 
of  the  United  States  as  to  the  punishment  of  crimes  commit- 
ted in  any  place  within  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  except  the  District  of  Columbia,  shall  ex- 
tend to  the  Indian  country."  The  punishment  of  the  crime 
of  murder  is  nowhere  expressly  provided  for  in  said  title,  and 
it  follows  that  where  that  crime  is  committed  in  the  Indian 
country  it  is  within  the  exclusive  jurisdiction  of  the  United 
States.  The  question,  what  territory  is  included  within  the 
term  "Indian  country,"  as  employed  in  section  2145  above 
quoted?  is  one  not  free  from  difiBcuUy.  The  act  entitled  "An 
act  to  regulate  trade  and  intercourse  with  the  Indian  tribes, 
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and  to  prese'rve  peace  qd  the  bordero,"  approved  Jane  8,1834, 
(4  St.  at  Large,  729,)  provides  that  "all  that  part  of  the 
United  States  west  ol  the  Missisaippi,  and  not  within  the 
states  of  MiBBOxiri  and  Louisiana,  or  the  territory  of  Arkan- 
sas; also  that  part  of  the  United  States  east  of  the  Missis- 
sippi  river,  and  not  within  any  state  to  which  the  Indian  title 
has  not  been  extinguished,  for  the  purposes  oi  this  act,  be 
taken  and  deemed  to  be  the  Indian  country." 

The  Ute  r^urvation  of  Colorado  is  not  within  the  territory 
here  described.  It  was  not  at  the  time  of  the  passage  of  that 
act.  a  part  of  thd  United  States,  but  was  subsequently  «c. 
quired  from  Mexico.  It  was  originally  embraced  within  the 
territorial  limits  of  the  territory  of  Utah.     9  St.  453. 

By  section  7  of  the  act  of  congress  of  February  27,  1851, 
(9  St.  587,)  it  is  provided  "that  all  the  laws  now  in  force  reg> 
nlating  trade  and  intercourse  with  the  Indian  tribes,  or  such 
provisions  of  the  same  as  may  be  applicable,  shall  be,  and 
the  same  are  hereby,  extended  over  the  Indian  tribes  in  the 
territories  of  New  Mexico  and  Utah."  Whether  the  effect  of 
this  provision  was  to  make  New  Mexico  and  Utah,  including 
what  is  now  the  Ute  reservation  of  Colorado,  Indian  country, 
is  to  my  mind  quite  doubtful.  It  is,  however,  not  necessary 
to  decide  that  question,  since  it  is  perfectly  clear  that  by  vir- 
tue of  the  treaty-making  power  the  United  States  had,  prior 
to  the  organization  and  admission  into  the  Union  of  the  state 
of  Colorado,  brought  the  Ute  reservation  above  named  within 
their  sole  and  exclusive  jurisdiction,  and  no  doubt  whatever 
is  entertained  that  the  federal  courts  had,  prior  to  the  ad- 
mission of  said  state  of  Colorado,  complete  jurisdiction  to 
hear,  try,  and  determine  all  cases  of  murder  committed 
within  the  limits  of  that  reservation.  The.  determination  of 
this  case  must  turn  upon  the  question  whether  the  United 
States  were  ousted  of  their  jurisdiction  over  the  said  reserva- 
tion by  the  provisions  of  the  act  entitled  "An  act  to  enable 
the  people  of  Colorado  to  form  a  constitution  and  state  gov- 
ernment," etc.,  approved  March  3,  1875,  (18  St.  474.) 
The  decision  of  this  question  will  require  the  consideration 
and  construction  of  the  said  enabling  act,  in  connection  with 
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t^e  provisions  of  the  treaty  between  the  United  States  and 
the  several  bands  of  Ute  Indians,  proclaimed  March  2, 1868. 
The  first  section  of  the  enabling  act  above  cited  provides  "that 
the  inhabitants  of  the  territory  of  Colorado,  included  in  the 
boundaries  hereinafter  designated,  be  and  they  are  hereby 
authorized  to  form  for  themselves  oat  of  said  territory  a  state 
government,  with  the  name  of  the  state  of  Colorado,  which 
state,  when  formed,  shall  be  admitted  into  the  Union  upon  an 
equal  footing  with  the  original  states  in  all  respects  whatso- 
ever, as  hereinafter  provided." 

The  treaty,  which  was  in  force  prior  to  the  passage  of  said 
enabling  act,  contains  the  following  provisions : 

"Article  2.  The  United  States  agree  that  the  following  dis- 
triot  of  country,  to-wit:  Commencing  at  that  point  on  the 
southern  boundary  line  of  the  territory  of  Colorado  where  the 
meridian  of  longitude  107  degrees  west  from  Greenwich 
crosses  the  same ;  running  thence  north  with  said  meridian  to 
a  point  15  miles  due  north  of  where  said  meridian  intersects 
the  fortieth  parallel  of  north  latitude ;  thence  due  west  to  the 
western  boundary  line  of  said  territory ;  thence  south  with  said 
western  boundary  line  of  said  territory  to  the  southern 
boundary  line  of  said  territory;  thence  east  with  said  south* 
em  boundary  line  to  the  place  of  beginning, — shaU  be,  and  the 
same  is  hereby,  set  apart  for  the  absolute  and  nndisturbed 
use  and  occupation  of  the  Indians  herein  named,  and  for  such 
other  friendly  tribes  or  individual  Indians  as,  from  time  to  time, 
they  may  be  willing,  with  the  consent  of  the  United  States,  to 
admit  among  them.  And  the  United  States  now  solemnly 
agree  that  no  persons,  except  those  herein  authorized  so  to 
do,  and  except  such  officers,  agents,  and  employes  of  the  goT« 
emment  as  may  be  authorized  to  enter  upon  Indian  reserva* 
tions  in  discharge  of  duties  enjoined  by  law,  shall  ever  be 
permitted  to  pass  over,  settle  upon,  or  reside  in  the  territory 
described  in  this  article,  except  as  herein  otherwise  provided. 

"Art.  6.  If  bad  men  among  the  whites  or  among  other  peo* 
pie,  subject  to  the  authority  of  the  United  States,  shall  com- 
mit any  wrong  upon  the  person  or  property  of  the  Indians, 
the  United  States  will,  upon  proof  made  to  the  agent  and  for- 
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warded  to  the  commiBsioner  of  Indian  afPairs  at  Wasbington 
eitj,  proceed  at  onoe  to  cause  the  offender  to  be  arrested  amd 
punished  according  to  the  laws  of  the  United  States,  and  also 
re-imburse  the  injured  person  for  the  loss  sustained.  If  bad- 
men  among  the  Indians  shall  commit  a  wrong  or  depredation 
upon  the  person  or  property  of  any  one,  white,  black,  or 
Indian,  subject  to  the  authority  of  the  United  States,  and  at 
peace  therewith,  the  tribes  herein  named  solemnly  agree  that 
they  will,  on  proof  made  to  their  agent  and  notice  to  him, 
deliver  up  the  wrong-doer  to  the  United  States  to  be  tried  and 
punished  according  to  its  laws;  and,  in  case  they  wilfully 
refuse  so  to  do,- the  person  injured  shall  be  re-imbursed  for  his 
loss  from  the  annuities  or  other  moneys  due  or  to  become  due 
to  them  under  this  or  other  treaties  made  with  the  United 
States. 

"Art.  7.  •  •  •  •  The  president  may  at  any  time  order 
a  survey  of  the  reservation,  and,  when  so  surveyed,  congress 
shall  provide  for  protecting  the  rights  of  such  Indian  settlers 
in  their  improvements,  and  may  fix  the  character  of  the  title 
held  by  each. 

"The  United  States  may  pass  such  laws  on  the  subject  of 
alienation  and  descent  of  property,  and  on  all  subjects  con- 
nected with  the  government  of  the  Indians  on  said  reserva- 
tion, and  the  internal  police  thereof,  as  may  be  thought 
proper." 

According  to  a  well-settled  rule  of  oonstruction,  since  there 
is  no  express  repeal  of  any  part  of  the  treaty,  that  instrument 
and  the  statute  should  be  oonstmed  together,  and,  as  far  as 
possible,  the  provisions  of  each  should  be  allowed  to  stand. 
An  express  law  conferring  certain  special  rights  and  privileges 
is  held  never  to  be  repealed  by  implication,  unless  the  intent 
to  effect  such  repeal  be  clear.  State  r.  Branin,  3  Zab.  484; 
State  T.  Minton,  Id.  629.  And  the  doctrine  is  supported  by 
numerous  other  authorities. 

We  are  assisted  somewhat  in  the  construction  of  the 
enabling  act,  in  so  far  as  it  bears  upon  the  question  now 
before  us,  by  .reference  to  a  subsequent  act  of  congress, 
entitled  "An  act  to  farther  the  administration  of  jnstioe  in 
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the  state  of  Colorado,"  approved  June  26,  1876,  (19  Bt.  61,) 
vbieh  provides,  among  other  things,  "that  when  the  state  of 
Colorado  shall  bO  admitted  into  the  Union,  according  to  the 
provisions  of  the  act  entitled  <An  act  to  enable  the  people  of 
Colorado  to  form  a  constitution  and  state  government,  and 
for  the  admission  of  said  state  into  the  Union  on  an  equal 
footing  with  the  original  states,'  approved  March  3, 1875, 
the  laws  of  the  United  States,  not  locally  inapplicable,  shall 
have  the  same  force  and  effect  iritfain  the  state  as  elsewhere 
within  the  United  States." 

That  the  treaty  above  named  was  a  law  of  the  United 
States  is  well  settled  by  numerous  de.cisions  of  the  supreme 
court.  Harknett  v.  Hyde,  98  U.  S.  476;  United  States  v.  43 
OaUont  Whitky,  etc.,  93  U.  S.  188 ;  Worcester  v.  State  of 
Georgia,  6  Pet.  616;  The  Cherokee  Tobacco  Case,  11  WaU. 
616. 

It  may  be  added  that  congress  has  recognized  the  obliga- 
tion of  all  treaties  with  the  Indian  tribes  lawfully  made  and 
ratified  prior  to  March  3,  1871.  Bev.  St.  2079.  And  by 
numerous  legislative  provisions,  and  by  many  acts  of  appro- 
priation, congress  has  recognized  aU  such  treaties  as  having 
the  force  of  law.  See  Bev.  St.  §§  2080,  2081,  2093,  2094, 
2095,  2096,  2097,  3099,  2100,  2101,  2116,  2118.  If  I  am 
right  in  the  conclusion  that  the  treaty  above  named  was  one 
of  the  laws  of  the  United  States,  which,  by  the  terms  of  the 
act  of  congress  of  June  96,  1876,  was  to  remain  in  force  in 
said  state  of  Colorado  after  its  admission  into  the  Union, 
then  it  follows  that  the  Ute  reservation  remains  within  the 
exclusive  juriBdiction  of  the  United  States  by  virtue  of  said 
treaty. 

But,  without  resting  upon  this  proposition,  let  as  inquire 
whether  the  enabling  act  upon  its  face  ought  to  be  construed 
as  repealing  the  treaty  of  March  2,  1868^  and  as,  therefore, 
depriving  the  United  States  of  the  power  of  fulfilling  the  sol- 
emn obligations  imposed  upon  them  by  said  treaty.  Among 
the  provisions  of  said  treaty  is  one  which  declares  that  the 
United  States  "now  solemnly  agree  that  no  persons,  except 
those  herein  authorized  so  to  do,  and  except  sneh  officers. 
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agents,  and  employes  of  the  government -as  may  be  author- 
ized to  enter  upon  said  Indian  reservation  in  discharge  of 
duties  enjoined  by  law,  shall  ever  be  permitted  to  pass  over, 
settle  upon,  or  reside  in  the  territory  described  in  this  article, 
except  as  herein  otherwise  provided."    Article  2. 

Another  provision  of  the  treaty  declares  that  "if  bad  men 
among  the  whites,  or  among  other  people  subject  to  the  au- 
thority of  the  United  States,  shall  commit  any  wrong  upon 
the  person  or  property  of  the  Indians,  the  United  States  will, 
upon  proof  made  to  the  agent,  and  forwarded  to  the  commis- 
sioner of  Indian  affairs  at  Washington  City,  proceed  at  once 
to  cause  the  offender  to  be  arrested  and  punished  according 
to  the  laws  of  the  United  States,  and  also  re-imburse  the  in- 
jured person  for  the  loss  sustained."     Article  6. 

The  same  ai-ticle  further  provides  for  the  punishment, 
according  to  the  laws  of  the  United  States,  of  any  person 
among  the  Indians  who  shall  commit  a  wrong  or  depredation 
upon  the  person  or  property  of  any  one,  white,  black,  or  In- 
dians, subject  to  the  authority  of  the  United  States,  and  at 
peace  therewith. 

Another  provision  declares  that  congress  shall  provide  for 
protecting  the  rights  of  Indian  settlers  in  their  improve- 
ments, and  may  fix  the  .character  of  the  title  held  by  each. 
And  still  another  declares  that  the  United  States  may  pass 
such  laws  on  the  subject  of  alienation  and  descent  of  prop- 
erty, and  on  subjects  connected  with  the  government  of  the 
Indians  on  said  reservation,  and  the  internal  police  thereof, 
as  may  be  thought  proper.  All  these  and  many  other  pro- 
visions of  the  treaty  necessarily  require  for  their  enforce- 
ment that  the  reservation  shall  remain  nnder  the  sole  and 
exclusive  jurisdiction  of  the  United  States.  Indeed,  to  hold 
that  the  jurisdiction  of  the  United  States  over  said  reserva- 
tion is  superseded  by  that  of  the  state,  would  be  to  render 
nugatory  nearly  every  provision  of  the  treaty.  When  we 
remember  that  the  policy  of  keeping  the  Indian  reservations 
within  the  exclusive  jurisdiction  of  the  national  government, 
until  such  time  as  the  rights  of  the  Indians  therein  are  ex- 
tinguished  by  treaty,   has  been  uniformly  pursued  with 
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respect  to  all  Indian  reservations  in  the  ooonliy,  and  Is 
expressed  so  plainly  in  the  provisions  of  the  treaty  above 
named,  it  is  impossible  to  sappose  that  it  was  the  intention 
of  congress,  by  the  organization  of  the  state  of  Colorado,  to 
annihilate  the  treaty,  and  to  deprive  the  Indians  of  their 
right  to  protection  nnder  it.  Where  a  district  of  country 
has  been  by  competent  authority  set  apart  as  an  Indian  res- 
ervation, and  by  treaty  stipulation  the  United  States  have 
assumed  exclusive  jurisdiction  over  it,  such  district  remains 
an  Indian  reservation,  and  the  federal  jurisdiction  over  it  con- 
tinues until  it  is  changed  by  acts  of  congress,  or  by  treaty,  or 
until  the  Indian  title  is  extinguished,  and  this  notwithstand- 
ing it  may  be  embraced  within  the  limits  of  a  state.  Bates 
V.  Clark,  95  U.  8.  204.  The  treaty  by  its  terms  was  to  be 
permanent,  and  the  rights  conferred  thereby  were  not  to  be 
taken  away  without  the  consent  of  the  Indians.  It  may  be 
conceded  that  it  is  within  the  power  of  congress  to  repeal  it, 
but  it  is  clear  to  my  mind  that  such  repeal  can  only  be 
enacted  in  express  terms,  or  by  such  language  as  imports  a 
clear  purpose  on  the  part  of  congress  to  effect  that  end. 

To  hold  the  treaty  abrogated  by  the  subsequent  legislation 
would  be  to  assume  that  congress  intended  to  depart  in  this 
instance  altogether  from  the  policy  of  treating  the  Indians  as 
wards  of  the  nation,  of  keeping  them  and  the  lands  set  apart 
for  their  use  and  occupation  within  the  sole  jurisdiction  of 
the  United  States,  and  that  it  intended  to  turn  this  particular 
tribe,  with  its  reservation,  over  to  the  jurisdiction  and  control 
of  the  state  of  Colorado,  stripped  of  its  treaty  rights,  and 
deprived  of  the  powerful  protection  of  the  national  govern- 
ment.  Such  a  purpose  ought  to  have  been  very  clearly 
expressed. 

If  it  be  said  that  the  state  may  have  jurisdiction  within 
the  limits  of  the  reservation  for  the  purpose  of  enforcing  its 
criminal  laws,  without  interfering  with  the  rights  of  the  In- 
dians under  the  treaty,  the  answer  is  that  one  of  the  obliga- 
tions imposed  upon  the  United  States  by  the  plain  terms  of 
the  treaty  is  to  enforce  their  own  criminal  laws  against  all 
classes  of  offenders  within  the  bounds  of  the  reservation. 
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Forthemore,  it  is  manifest  that  if  the  eoabling  act  repeals 
the  treat;  for  one  purpose,  it  repeals  it  for  all  purposes.  If 
the  state  has  jurisdiotion  over  any  part  of  the  territory  and 
people  of  the  reservation,  for  the  purpose  of  enforcing  its 
criminal  lavs,  it  has  jurisdiction  over  the  whole  of  the  terri- 
tory, and  over  all  the  people,  whether  whites,  blacks,  or 
Indians.  If  the  jurisdiction  now  claimed  by  the  state  be  con- 
ceded, then  it  follows  that  the  state  may  not  only  enforce 
8Uoh  criminal  laws  as  now  exists  on  its  statute  books,  as 
against  all  persons  residing  or  found  upon  the  reservation, 
but  it  may  enact  other  laws,  if  it  so  wills,  in  direct  conflict 
with  the  rights  guarantied  to  the  Indians  by  treaty,  as  well 
as  destructive  of  the  policy  of  congress  with  respect  to  that 
people. 

This  is  precisely  what  the  state  of  Georgia  attempted  to  do 
in  1829  with  lespeot  to  the  reservation  of  the  Cherokee  na- 
tion, which  was  within  the  limits  of  that  state.  But  the 
supreme  court  of  the  United  States  held  in  the  case  of  Wor- 
cester V.  The  State  of  Georgia,  supra,  that  the  state  legislation 
was  void  because  in  conflict  with  a  treaty  with  the  Cherokee 
Indians,  which  was  held  to  be  the  supreme  law  of  the  land. 
In  that  celebrated  case  Chief  Justice  Marshall  said:  "The 
constitution,  by  declaring  treaties  already  made,  as  well  as 
(hose  to  be  made,  to  be  the  supreme  law  of  the  land,  has 
adopted  and  sanctioned  the  previous  treaties  with  the  Indian 
nations,  and  consequently  admits  their  rank  among  those 
powers  who  are  capable  of  making  treaties.  The  words 
'treaty'  and  < nation '  are  words  of  our  own  language,  selected, 
in  our  diplomatic  and  legislative  proceedings,  by  ourselves, 
having  each  a  definite  and  well-understood  meaning.  We 
have  applied  them  to  Indians,  as  we  have  applied  them  to 
the  other  nations  oi  the  earth.  They  are  applied  to  all  in  the 
same  sense." 

An  examination  of  the  history  of  congressional  legislation 
concerning  Indian  affairs,  from  the  formation  of  the  govern- 
ment down  to  the  present  time,  will  show  a  continuous  and 
consistent  policy  of  national  supervision,  care,  and  protection. 
HunierouB  reservations  have  been  from  time  to  time  set  apart 
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for  their  use,  and  so  far  as  I  know  every  one  of  these  has 
been  kept  within  the  jarisdiction  of  the  United  States,  whether 
located  in  a  territory  or  in  a  state,  nntil  such  time  as  the  Indian 
title  has  been  extingaished  or  the  tribe  has  forfeited  or  vol- 
untarily given  np  its  rights.  No  case  is  known  to  me  in 
which  a  tribe  of  Indians,  with  its  reservation,  has  been  tamed 
over,  without  its  consent,  to  the  jurisdiction  of  any  state.  I 
am  unable  to  believe  that  congress  has  in  this  instance,  with 
respect  to  a  single  tribe  and  a  particular  reservation,  departed 
from  this  policy. 

The  case  of  The  Cherokee  Tobacco,  11  Wall.  616,  presented, 
in  the  opinion  of  a  majority  qt  the  judges  who  took  part  in 
the  decision,  an  example  of  clear  and  necessary  repugnancy 
between  an  act  of  Congress  and  a  pre-existing  Indian  treaty, 
and  therefore  one  in  which  the  latter  repealed  the  former  by 
necessary  implication.  The  act  of  Congress  by  express  terms 
extended  the  internal  revenue  laws  imposing  taxes  on  distilled 
spirits,  fermented  liquors,  tobacco,  snuff,  and  cigars  "to  such 
articles  produced  anywhere  within  the  exterior  boundaries  of 
the  United  States,  whether  the  same  be  within  a  collection 
district  or  not." 

The  previous  treaty  with  the  Cherokee  Indians  exempted 
from  taxation  "any  merchandise  or  manufactured  products" 
of  the  Cherokees,  except  svikh  taxes  as  might  "be  levied  by 
the  United  States  on  the  quantity  sold  outside  of  the  Indian 
territory.*  It  would  seem  impossible  to  reconcile  the  con- 
flict between  the  two,  since  the  words  "any  place  within  the 
exterior  boundaries  of  the  United  States, "  employed  by  con- 
gress in  the  statute,  manifestly  included  the  Indian  territory. 
And  yet  the  fact  that  Mr.  Justice  Bradley  and  Mr.  Justice 
Davis  dissented,  serves  to  show  the  reluctance  with  which 
courts  yield,  even  in  clear  cases,  to  the  doctrine  of  repeals  by 
implication. 

Assuming,  however,  the  soundness  of  the  opinion  of  the 
majority  in  that  case,  (as  we  are  of  course  bound  to  do,)  let 
us  consider  whether  it  applies  to  the  case  now  in  hand.  To 
make  the  two  cases  parallel  it  would  be  necessary  to  show 
that  congress,  in  the  Colorado  enabling  act,  expressly  de- 
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dared  that  jurisdiction  of  the  state  of  Colorado,  for  the  purpose 
of  enforcing  its  criminal  laws,  shall  extend  to  aU  the  territory 
within  the  exterior  boundaries  of  said  state.  Such  language 
would,  aooording  to  the  doctrine  of  the  case  just  oited,  have 
repealed,  by  necessary  implication,  so  much  of  the  pre-exist- 
ing  treaty  as  placed  the  Ute  reservation  within  the  jurisdio- 
tion  of  the  United  States.  But  no  such  language  is  employed 
by  congress  in  the  enabling  act.  Nothing  is  said  about  the 
jurisdiction  of  the  state  over  the  territory  within  its  bounds 
aries.  The  people  of  the  territory  were  to  form  for  them- 
selves a  state  government,  which  was  to  be  admitted  into  the 
Union  on  an  equal  footing  with  the  original  states.  Does  it 
necessarily  and  invariably  follow  from  this  language  that  the 
state  should  exercise  jurisdiction  over  every  foot  of  territory 
within  its  boundaries.  I  think  not.  The  language  is  gen- 
eral, and  is  not  necessarily  in  conflict  with  an  exception  in  a 
special  case  created  by  some  previous  law. 

Suppose,  for  example,  that  the  United  States  bad,  prior  to 
the  admission  of  the  state,  reserved  for  its  own  use  for  mili- 
tary purposes  a  portion  of  the  territory  embraced  within  the 
limits  of  the  state  as  subsequently  organized,  and  that  the  same 
had  been  set  apart  by  law  for  that  purpose.  Will  it  be  con- 
tended that  such  a  reservation  would  have  passed,  by  virtue  of 
the  general  terms  of  the  enabling  act,  into  the  exclusive  juris- 
diction of  the  state  ?  If  not,  we  see  at  once  that  the  general 
language  of  the  enabling  act  may  admit  of  some  exceptional 
special  cases.  Its  language  is  broad  and  comprehensive,  and 
is  sufficient  to  confer  jurisdiction  upon  the  state  government 
over  all  its  territory,  unless,  by  express  enactment,  jurisdic- 
tion over  some  part  of  that  tterritory,  for  some  special  pur- 
pose, had  been  previously  retained  by  or  vested  in  the  United 
States.  There  is  probably  no  state  in  the  Union  which  does 
not  contain  more  or  less  territory  which  is  within  the  sole 
and  exclusive  jurisdiction  of  the  United  States.  Lands  held 
for  military  or  naval  purposes,  or  for  the  use  of  the  post- 
office,  or  for  the  courts,  as  well  as  such  as  are  held  for  Indian 
reservations,  are  examples.  Where  such  lands  are  taken 
after  the  formation  of  a  state  government,  it  has  generally 
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been  deemed  necessary,  or  at  least  expedient,  to  obtain  from 
the  state  a  relinquishment  of  jurisdiction;  but  where  juris- 
diction o/er  them  is  vested  in  the  United  States,  prior  to- 
the  organization  of  the  state  government,  this  is  not  neces- 
sary. 

My  conclusion  is  that  the  treaty  of  March  2,  1868,  remains 
in  full  force,  and  has  not  been  repealed ;  that  by  virtue  of  its 
terms  the  Ute  reservation  is  within  the  jurisdiction  of  the 
United  States,  and  that  the  federal  courts  of  this  distrioi 
have  jurisdiction  of  the  case  stated  in  the  information. 

The  order  prayed  is  accordingly  denied. 

HaujBtt,  D.  3.,  concurs. 


Mason  and  others  v.  Cotton  and  others. 

(Oireuit  Govrt,  2).  Colorado.    November  17,  1880.) 

1.  RiPARiAiT  OwNKB — UsE  ov  Watbb. — Esch  riparian  oirner  has  aright, 
within  his  own  territoty,  to  the  use  of  the  water  as  it  flows,  return- 
ing it  to  the  channel  of  the  river  for  the  use  of  others  below. 

8.  Bamb — Same  —  Equitablk  Relief.— If,  however,  the  water  toaj  be 
conveniently  used  by  two  riiwrisn  owners,  without  strictly  enforcing 
such  right,  a  court  of  equity  may  refuse  to  lend  its  aid. 

8.  Same — Same — Same. — Hdd,  therefore,  a  riparian  owner  would  not  be 
enjoined  from  talcing  water  from  a  river  for  the  use  of  his  mill, 
although  it  was  not  returned  to  the  channel  of  the  river  before  it 
reached  the  territory  of  an  adjoining  owner,  where  it  was  not  clear 
from  the  evidence  that  such  adjoining  owner  could  not  use  the  water 
with  substantially  the  same  results  through  the  race  of  the  defend- 
ant's mill. 

* 
Motion  to  Dissolve  Injunction. 
Wells,  Smith  dt  Macon,  for  plaintiffs. 
H.  M.  d  WiUard  Teller  and  Haynet,  Dunnmg  d  Haynes, 
for  defendants. 

HAiiLETT,  D.  J.  Plaintiffs  own  a  flouring  mill,  situated 
near  Fort  Collins,  in  this  state,  which  is  operated  by  water 
obtained  from  the  Cache-a-la-Poudre  river,  through  a  race 
about  one  mile  and  one-fourth  isx  length.     This  mill  and  race 
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have,  been  used  by  plaintiffs  and  their  grantors  since  1872. 
In  the  sammer  of  1879  the  Fort  CoUins  Water-power  Com- 
pany, one  of  the  defendants,  made  another  race  or  canal, 
parallel  in  its  general  conrse  to  that  used  by  plaintiffs,  and 
above  the  latter,  so  as  to  take  water  from  the  Caohe-a-la- 
Poudre  river  at  a  point  about  one-foarth  of  a  mile  above  the 
bead  of  plaintiffs'  race.  In  the  same  year  one  Joseph  P. 
Watson,  having  obtained  water-power  from  the  Fort  Gollinfl 
Company,  erected  a  flouring  mill  on  the  line  of  that  compa- 
ny's canal,  about  one-half  mile  above  plaintiffs'  mill,  and 
50  yards  from  plaintiffs'  race.  Obtaining  power  from  a  point 
on  the  river  above  the  head  of  plaintiffs'  race,  the  position  of 
Watson's  mill  is  such  that  the  waters  used  in  operating  it 
may  be  delivered  into  plaintiffs'  race,  and  flow  thence  down 
to  plaintiffs'  mill.  When  the  Watson  mill  was  completed 
and  set  in  operation  in  September,  1879,  this  was  done  by 
agreement  between  Watson  and  plaintiffs,  and  both  mills 
were  run  with  the  same  water  through  the  autumn  of  that 
year,  and  until  business  was  suspended  by  plaintiffs  in  the 
early  part  of  this  year.  It  is  said,  however,  that  this  use  of 
the  same  water  by  both  parties  was  attended  with  much  dif- 
ficulty in  operating  plaintiffs'  mill,  as  the  water  came  to  them 
irregularly,  and  not  in  sufficient  quantity  to  ran  the  mill. 
Accordingly  plaintiffs  revoked  the  permission  they  had  given 
to  Watson  to  deliver  his  water  into  their  own  race,  and 
insisted  upon  their  right  to  take  water  from  the  river  through 
their  race,  as  they  enjoyed  it  before  the  Fort  Collins  canal 
was  taken  out,  and  before  the  Watson  mill  was  built.  In  the 
early  part  of  this  year  defendant  Carter  Cotton  purchased 
the  Watson  mill,  and  soon  thereafter,  in  compliance  with 
plaintiffs'  demand,  changed  his  tail-race  so  as  to  carry  the 
water  from  his  mill  to  the  river  under  plaintiffs'  race.  It  will 
be  remembered,  that,  by  some  understanding  or  agreement 
between  plaintiffs  and  Watson,  the  water  from  this  mill  was 
before  that  time  delivered  into  plaintiffs'  race,  with  a  view  to 
ran  plaintiffs'  mill  with  the  same  water,  and  by  this  change 
'such  use  was  entirely  abandoned.  In  August  last  it  was 
found  that  the  waters  of  the  river  were  not  sufficient  to  sup. 
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ply  the  races  of  both  mills,  and  the  defendant  Carter  Cotton, 
oontinuing  to  divert  the  Bame  for  the  use  of  his  mill,  this  bill 
was  filed  by  plaintiffs  in  the  distriot  court  of  Larimer  county, 
on  the  first  of  September,  to  restrain  such  diversion.  An 
injunction  was  allowed  in  that  court,  and  subsequently  much 
testimony  was  taken  by  a  referee  before  the  case  was  removed 
into  this  court ;  and  upon  that  evidence  and  the  pleadings  the 
present  motion  to  dissolve  the  injunction  is  founded. 

Upon  all  the  evidence  it  may  be  said  that  there  is  not  at 
all  times  in  the  river  sufficient  water  to  run  both  mills, 
unless  the  same  water  can  be  used  for  both  of  them.  Such 
was  the  condition  of  the  river  when  the  bill  was  filed,  and  it 
seems  that  it  was  in  the  same  condition  during  last  winter. 
And  the  right  of  plaintiffs  to  take  water  from  the  river 
through  their  race,  as  they  and  their  grantors  have  done  for 
many  years,  is  not  denied ;  so  that  it  may  be  assumed  that 
at  the  head  of  their  race,  and  thence  down  to  their  mill,  they 
are  entitled  to  the  nse  of  the  water  as  riparian  owners. 
Defendants  may  have  the  same  right  at  the  point  where  they 
take  the  water  from  the  river,  and  thence  down  to  the  head 
of  plaintiffs'  race,  where,  upon  familiar  principles,  they  are 
bound  to  return  the  water  to  the  channel  of  the  river  for 
plaintiffs'  use.  Conceding,  then,  plaintiffs'  right  to  divert 
the  water  and  use  it  as  claimed,  defendant  Carter  Cotton 
cannot  assert  a  right  to  the  ^se  of  it  lower  down  the  river, 
and  within  the  territory  already  conceded  to  plaintiffs ;  for 
each  riparian  owner  has  a  right,  within  his  own  territory,  to 
the  use  of  the  water  as  it  flows,  returning  it  to  the  channel  of 
the  river  for  the  use  of  others  below;  and,  at  the  point  where 
defendants'  mill  is  located,  that  right  is  apparently  in  the 
plaintiffs.  Manifestly,  then,  the  defence  to  this  suit,  if  any 
exists,  is  to  be  found  in  the  circumstance,  if  it  can  be  estab- 
lished,  that  the  same  water  may  be  used  for  both  mills,  with* 
out  serious  detriment  or  hindrance  to  either.  And  thai  will 
not  be  an  absolute  and  full  defence;  because,  as  before 
stated,  the  right  of  the  plaintiffs  in  the  use  of  the  water,  as 
they  nave  hitherto  enjoyed  it,  appears  to  be  clear.  But  if  it 
is  seen  that  the  water  may  be  conveniently  used  by  both 
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parlies,  a  court  of  equity  may  -mthhold  its  band-^leaTing  the 
parties  to  the  remedies  afforded  by  law.  The  river  not  hav- 
ing Buffiqient  water  for  both  mills,  independent  of  each  other, 
if  plaintiffs  may  use  the  water  after  it  has  passed  from 
defendants'  mill  with  substantially  the  same  results  as  if 
obtained  by  continuous  flow  through  their  own  race,  the 
refusal  so  to  use  it  would  be  mere  captiousness,  in  which  the 
court  ought  not  to  aid  them.  In  this  view  the  evidence  has 
been  carefully  examined  to  determine  the  fact  whether  plain- 
tiffs may  use  the  water  delivered  into  their  race  out  of 
defendants'  mill  as  well  as  if  otherwise  obtained.  And 
although  the  evidence  is  strongly  conflicting  and  not  of  the 
most  satisfactory  kind,  it  seems  reas<mable  to  believe  that 
the  water  may  be  used  by  both  parties.  Witnesses  testify 
that  with  apparatus  well  known,  and  already  applied  in 
defendants'  mill,  the  water  may  be  sent  out  to  plaintiffs' 
race  in  even  and  continuous  flow;  and,  if  so  trassmitted,  the 
use  of  it  one-half  mile  below  would  seem  to  be  fiee  from 
difficulty.  Some  testimony  is  given  to  show  that  the  water 
was  at  times  last  winter  shut  off  by  Watson,  to  gain  a  head 
for  his  mill,  and  no  doubt  is  entertained  as  to  the  injury  to 
plaintiffs  by  such  conduct.  But  if  those  acts  of  bis  grantors 
can  be  imputed  to  Garter  Cotton,  the  present  defendant,  it 
does  not  follow  that  the  present  defendant  is  now  inclined  to 
the  same  course,  or  that  he  will  persist  in  it  when  informed 
that  he  has  no  right  to  proceed  in  that  manner.  The  ques- 
tion for  present  consideration  is  larger  and  broader  than  that 
which  may  arise  from  the  manner  of  using  the  water  by 
defendant,  and  relates  to  any  use  of  it  by  him  during  a  great 
part  of  the  year.  To  maintain  this  injunction  would  deny 
the  right  of  the  defendant  to  any  use  of  the  water  when  the 
volume  of  the  stream  is  not  sufficient  for  both  mills,  and 
when  possibly  the  water  may  be  used  by  both  mills  with 
equal  advantage.  It  is  true  that  we  have  no  right  here  to 
impose  upon  the  plaintiffs  the  terms  which  the  defendant 
asks  to  establish — that  ihey  shall  take  water  from  his  tail- 
race;  but  we  can  deny  to  plaintiffs  relief  in  equity,  leaving 
them  to  their  action  at  law,  in  which  all  the  circumstances 
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may  be  considered  in  coming  at  the  measure  of  damages.  If 
plaintiffs  captiously  refuse  to  receive  water  in  a  way  which 
may  be  as  useful  to  them  as  if  it  should  be  brought  from  the 
river  through  their  own  race,  the  jury  will  know  what  esti- 
mate to  put  upon  their  conduct.  If  defendant,  by  shutting 
off  the  water  entirely,  prevents  the  flow  to  plaintiffs'  mill,  the 
jury  will  be  equally  prepared  to  redress  the  wrong.  And, 
when  the  rights  of  the  parties  have  been  determined  at  law, 
if  either  party  shall  persist  in  flagrant  violation  of  such 
adjustment,  equity  may  come  to  the  relief  of  the  other,  with 
a  better  understanding  of  what  needs  to  be  done.  This 
injunction  will  be  dissolved,  but  the  bill  may  stand  if  plain- 
tiffs conceive  that  it  may  be  of  use  to  them  hereafter. 


Adams  and  others  v.  Ts&aBUi. 
(Gtreuit  Oov,H,  W.  D.  Tmm.   November  20, 1880.) 

1.  Bahkbuftot — JxTRiBDiCTioK. — The  proceedinga  in  a  bankruptcy  court 

can  be  collaterally  attacked  upon  questions  of  Jurisdiction. 

2.  Bamb  —  Bahk  —  Dbceabbd  Pabtneb. —  A  bankruptcy  couA  cannot 

acquire  jurisdiction  over  the  individual  estate  of  a  deceased  partner 
by  proceedings  in  bankruptcy. 
8.  Samb— Sahb— Same.— i7e2(2,  therefore,  that  s  purchaser  could  not 
acquire  a  valid  title  to  the  individual  real  estate  of  a  deceased  partner 
under  subsequent  proceedings  in  bankruptcy,  although  the  Arm  btisi- 
ness  had  been  continued  by  the  executors  of  the  decedent  in  the 
absence  of  the  surviving  partner,  and  no  action  had  been  taken  upoa 
the  decedeat's  estate,  other  than  to  record  his  will  and  file  an  inven- 
tory.- 

Trespass. 

This  was  an  action  of  trespass  to  try  title,  and  was  snb- 
znitted  to  the  court  upon  an  agreed  statement  of  facts. 

The  plaintiffs  and  the  defendant  both  claimed  title  to  the 
lands  in  controversy  under  one  Enoch' Jones,  deceased;  the 
plaintiffs  as  his  heirs  at  law,  and  the  defendant  as  purchaser 
at  a  sale  made  by  the  order  of  the  district  court  for  the  west- 
em  district  of  Texas,  sitting  in  bankruptcy. 
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The  following  facts  appear  from  the  agreed  statement : 

Enoch  Jones,  the  ancestor  of  the  plaintiffs,  who  are  his  only 
heirs,  was  in  his  life-time  and  at  his  death  seized  in  fee  of 
the  premises  in  controversy.  Daring  his  life-time  Jones  and 
one  Joseph  Uliioh  had  been  engaged  in  commercial  business 
in  the  city  of  San  Antonio,  nnder  the  firm  name  of  J.  Ulrich 
&Co.  The  partnership  between  them  expired  by  its  own 
limitation  in  1861,  while  Ulrich  was  in  Mexico.  In  the  year 
1862  Jones  visited  Mexico,  where  he  met  Ulrich  and  agreed 
with  him  to  payoff  the  debts  of  the  firm,  and  npon  his  return 
to  San  Antonio  published  in  two  newspapers  a  notice  of  the 
dissolution  of  the  firm,  and  that  he  assumed  its  debts.  There 
was  no  provision  in  the  articles  of  partnership  that  the  part- 
nership should  be  continued  after  the  death  of  either  of  the 
partners  by  the  surviving  partner  and  the  personal  representa- 
tives of  the  deceased  partner. 

In  August,  1863,  Jones  died,  leaving  a  will,  in  which  I.  A. 
Paschal  and  Samuel  G.  Newton  were  appointed  his  executors. 
They  qualified  and  took  possession  of  the  estate.  The  will 
provided  that  the  executors  should  not  give  bond  or  security, 
but  only  take  the  oath  prescribed  by  law,  and  that  no  action 
should  be  taken  upon  the  estate  in  the  probate  court  other 
than  to  record  the  will  and  file  an  inventory  of  the  estate. 
The  will  further  provided  that  the  business  of  J.  Ulrich  &  Go. 
Ethould  be  continued  or  closed  up,  as  the  executors  and  Ulrich 
might  decide  to  be  for  the  best  interests  of  the  estate  and  the 
firm.  Ulrich  and  the  executors  never  had  any  understanding 
or  agreement  to  continue  the  partnership  after  the  death  of 
Jones,  nor  did  Ulrich  give  any  authority  to  the  executors  to 
continue  the  business  of  the  firm  or  consent  thereto. 

On  November  2, 1867,  the  partnership  affairs  had  not  been 
closed  np  by  the  executors.  On  that  day  a  creditor  of  the 
firm  of  J.  Ulrich  &  Go.  filed  a  petition  in  involuntary  bank- 
ruptcy against  said  firm  in  the  district  court  for  the  western  dis- 
trict of  Texas.  The  grounds  npon  which  the  petition  prayed 
an  adjudication  of  bankruptcy  were  that  Ulrich,  being  absent 
within  six  calendar  months  next  before  the  date  of  the  peti- 
tion, had,  with  intent  to  defraud  his  creditors,  remained  ab- 
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sent  from  the  state  of  Texas,  and  that  the  executors  of  tiie 
estate  of  Jones  had  fraudulently  suspended  and  had  not  re* 
sumed  payment  of  the  commercial  paper  of  the  said  firm  of 
J.  Ulrich  &  Co.,  nor  of  their  estate,  for  the  period  of  four* 
teen  days. 

The  executors  of  Jones,  hy  their  attorneys,  accepted  service 
of  the  petition.  No  notice  of  said  petition  was  given,  nor 
service  of  process  thereon  was  ever  made  on  Ulrich,  tho  sur> 
viving  partner  of  said  firm. 

On  November  4,  1867,  the  firm  of  J.  Ulrich  8c  Co.  were 
formally  adjudicated  bankrupt  by  the  register  in  bankruptcy, 
and  Frederick  Carlton,  Esq.,  was  thereupon,  duly  appointed 
assignee.  On  the  petition  of  certain  creditors  of  said  firm, 
who  had  obtained  judgments  in  the  United  States  circuit  court 
against  the  executors  of  Jones  prior  to  the  said  adjudication,  the 
bankrupt  court  directed  Carlton,  the  assignee,  to  sell  certain 
lands  in  the  said  petition  described,  being  the  individual  prop- 
erty of  the  estate  of  Jones,  among  which  was  the  property  in 
controversy  in  this  suit.  By  virtue  of  this  order  the  said  real 
estate  was  sold,  and  the  lands  now  in  controversy  were  pur- 
chased by  the  defendant,  who,  having  complied  with  the  terms 
of  the  sale,  received  on  April  10,  1868,  a  deed  therefor  from 
the  assignee.  The  proceeds  of  the  sale  were,  by  order  of  the 
bankrupt  court,  paid  to  the  creditors  who  had  obtained  judg- 
ments and  acquired  liens  upon  the  property,  the  judgments 
having  been  propounded  in  the  bankrupt  court. 

At  the  time  of  the  iustitution  of  the  proceedings  in  bank- 
ruptcy, and  for  several  years  previous  thereto,  and  at  the 
time  of  the  adjudication,  Ulrich  was  in  Mexico.  After  the 
distribution  of  the  proceeds  of  the  sale  aforesaid,  and  of  the 
sale  of  some  of  Ulrich's  individual  property,  among  the  cred- 
itors of  J.  Ulrich  &  Co.,  Ulrich  received  his  discharge  in  bank- 
ruptcy. 

In  lV[<t.roh,  1867,  the  executors  of  Jones  were,  upon  motion 
of  ceriam  of  the  heirs,  required  by  the  probate  court  of 
Bexar  coimty  to  give  bond  in  the  sum  of  1 50,000,  or  be 
removed ;  but  no  bond  was  given,  and  no  order  of  removal 
nor  any  other  order  has  been  thereafter  made. 
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Bj  article  1871,  Faschal's  Digest  of  the  Laws  of  Texas,  it  is 
provided  that  "anj  person  capable  of  making  a  will  may  so 
provide,  by  his  or  her  will,  that  no  other  action  shall  be  had 
in  the  county  court  in  relation  to  the  settlement  of  his  or  her 
estate  than  the  probating  and  sequestration  of  his  or  her 
will,  and  the  return  of  an  inventory  of  the  estate;  and  in  all 
such  cases  any  person  having  a  claim  or  debt  against  said 
estate  may  enforce  the  payment  of  the  same  by  suit  against 
the  executor  of  said  will ;  and  when  judgment  is  recovered  the 
execution  shall  ran  against  the  estate  of  such  testator  in  the 
hands  of  such  executor." 

The  same  article  provided  that  such  executor  might  be 
required  by  the  probate  court  to  give  bond,  upon  the  petition  of 
creditors  or  other  persons  interested  in  the  estate,  on  making 
it  appear  that  the  executor  was  wasting  the  estate.  It  was 
under  these  provisions  of  the  law  that  the  judgments  above 
mentioned  were  recovered  against  the  executors  by  the  cred- 
itors of  J.  Ulrich  &  Co.,  and  that  the  executors  were  required, 
as  above  mentioned,  to  give  bond. 

Upon  this  statement  of  facts  the  plaintiffs,  heirs  at  law  of 
Jones,  brought  this  suit  to  recover  the  lands  bought  by  the 
defendant,  Terrell,  and  held  by  him.  The  defendant  pleaded 
the  general  issue,  and  the  limitation  of  two  years  prescribed 
by  section  2  of  the  bankrupt  act  (Rev.  St.  §  6057)  against 
suits  between  an  assignee  in  bankruptcy  and  a  person  claim- 
ing an  adverse  interest  touching  any  property  or  rights  of  prop- 
erty transferable  to  or  vested  in  such  assignees. 

A.  H,  Willie  and  C.  L.  Wurzbaeh,  for  plaintiffs. 

Jacob  Waelder  and  Columbus  Upson,  for  defendant. 

Woods,  C.  J.  Upon  the  agreed  facts  the  plaintiffs  are  enti- 
tled to  a  finding  and  judgment  in  their  favor,  unless  their 
title  has  been  divested  by  the  proceedings  in  the  bankruptcy, 
and  the  sale  and  deed  made  by  the  assignee  in  bankruptcy  to 
the  defendant.  It  is  insisted  by  the  plaintiffs  that  the  bank- 
ruptcy court  had  jurisdiction  neither  of  the  persons  of  the 
bankrupts  nor  of  the  subject-matter  of  the  bankruptcy.  The 
defendant  claims  that  the  bankrupt  court  having  exclusive 
jurisdiction  of  the  subject  of  bankruptcies,  and  having  neces- 
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earily  decided  that  it  had  jurisdiction  in  this  ease,  and  having 
exercised  its  jurisdiction,  its  proceedings  cannot  be  collater- 
ally attacked,  and  must  remain  binding  until  reversed  in  a 
direct  proceeding.  He  claims  further  that  as  long  as  debts 
of  the  firm  of  J.  Ulrich  &  Go.  remained  unpaid  the  partner- 
ship existed,  at  least  for  the  purpose  of  the  collection  of  its 
accounts  and  the  payment  of  its  debts ;  that  under  the  terms 
of  the  will  of  Jones,  and  the  peculiar  law  of  Texas  cited  in  the 
statement  of  facts,  the  executors  were,  in  fact,  trustees,  and 
that  judgments  could  be  recovered  against  them  and  the 
property  of  the  estate  taken  in  execution,  and  that  a  partner- 
ship  so  situated  might  be  put  in  bankruptcy,  notwithstanding 
the  death  of  one  of  the  partners.  He  claims  further  that  the 
acceptance  by  Ulrich  of  his  discharge  was  an  acceptance  of 
service,  or,  at  least,  a  waiver;  the  executors  of  Jones  having 
accepted  service,  jurisdiction  of  the  court  over  the  persons  of 
the  firm  was  complete. 

The  first  question  to  be  answered  is,  can  the  proceedings  of 
the  bankrupt  court  be  attacked  in  this  collateral  proceeding  ? 

The  rule  has  long  been  settled  that  the  jurisdiction  of  any 
court  may  be  challenged  in  any  other  court  where  its  judg- 
ments or  decrees  are  relied  on.  Elliott  v.  Peirsol,  1  Pet.  328; 
U.  S.  V.  Arredondo,  6  Pet.  691;  Vorhees  v.  Bank  of  U.  S.  10 
Pet.  475;  Wilcox  y.  Jackson,  13  Pet.  511;  WiUiamson  v. 
Berrn,  8  Pet.  540.  In  the  case  last  cited  the  court  says: 
"The  jurisdiction  of  any  court  exercising  authority  over  a  sub- 
ject may  be  inquired  into  in  any  other  courts  where  the  pro- 
ceedings in  the  former  are  relied  on  and  brought  before  the 
latter  by  a  party  claiming  the  benefit  of  such  proeeediags."  It 
has  in  later  cases  even  been  held  that  the  record  of  a  judg- 
ment may  be  contradicted  as  to  the  facts  necessary  to  give 
the  court  jurisdiction,  and  if  it  be  shown  that  such  facts  did 
not  exist  the  record  will  be  a  nullity,  notwithstanding  it  may 
recite  that  those  facts  did  exist.  Thompson^.  Whitman,  18 
Wall.  457 ;  Knowles  v.  Gas-light  &  Coke  Co.  19  Wall.  58.  These 
authorities,  if  authorities  were  needed,  fully  dispose  of  the 
question  under  consideration ;  and  it  is  a  most  reasonable 
conclusion..  No  court  can  acquire  jorisdiction  and  shut  out 
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inqoiry  by  aBseitiog  or  assaming  that  it  possesses  it.  The 
validity  of  the  proceedings  of  the  bankrupt  court,  under 
which  defendant  claims,  are  therefore  open  to  attack  in  this 
case. 

We  are  next  to  inqnire  whether  the  individnal  property  of 
the  estate  of  Jones  coold  be  drawn  into  and  administered  in 
the  bankrupt  court  by  a  proceeding  against  the  firm,  of  which, 
when  alive,  he  had  been  a  member.  Whatever  power  the 
bankrupt  court  possesses  over  the  subject  of  bankruptcies  it 
derives  exclusively  from  the  bankrupt  act.  Power  not  con- 
ferred by  that  act  it  does  not  possess.  We  look  in  vain 
through  its  sections  to  find  any  authority  conferred  to  put 
the  estate  of  a  deceased  person  into  bankruptcy.  The  two- 
fold purpose  which  the  bankrupt  act  has  in  view,  viz.,  the 
equal  and  just  distribution  of  the  bankrupt's  estate  among 
his  creditors,  and  the  discharge  of  the  bankrupt  from  his 
debts,  does  not  require  the  application  of  the  law  to  the  estate 
of  the  deceased  person.  The  laws  of  the  states  provide  for  an 
equitable  and  just  distribution  of  the  decedent's  estate,  and 
death  has  already  discharged  him  of  all  personal  liability.' 
The  bankrupt  law  could,  in  the  case  of  a  deceased  person, 
accomplish  nothing  not  already  accomplished  without  it. 

While  there  is  no  direct  authority  given  by  the  bankrupt 
act  over  the  estates  of  deceased  persons,  the  implication  from 
what  is  expressed  is  strongly  against  such  a  jurisdiction.  Sec- 
tion 12  of  the  act  (Bev.  St.  6090)  declares,  if  the  debtor  dies 
after  the  resuing  of  the  warrant,  the  proceedings  may  be  con- 
tinued and  concluded  in  like  manner  as  if  he  had  lived;  that 
is,  the  estate  of  a  deceased  may  be  administered  after  his 
death  if  the  court  has  acquired  jurisdiction  over  it  in  his  life- 
time. 

This  excludes  the  idea  that  such  jurisdiction  is  conferred 
unless  it  is  acquired  during  the  life-time  of  the  bankrupt.  It 
has,  therefore,  been  held  that  if  the  debtor,  in  a  case  of  invol-. 
untary  bankruptcy,  dies  after  the  issuing  of  the  order  to  show 
cause  and  before  the  trial,  the  proceedings  abate,  they  being 
analogous  to  actions  at  law  for  torts  which  abate  on  the 
death  of  the  party.    McDonald,  8  B.  B.  237. 

T.4,no.9 — 51 
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Theie  being  then  no  warrant  in  the  bankrapi  act  to  justify 
an  adjudication  in  bankruptcy  against  the  individual  estate 
of  a  deceased  person,  can  such  proceedings  be  sustained 
against  bis  estate  by  means  of  a  proceeding  against  the  late 
firm,  of  which  the  deceased  was  a  member? 

The  same  lack  of  authority  meets  us  here.  There  is  abso- 
lutely no  expression  in  the  bankrupt  act  which  warrants  the 
as8timpti<m  that  the  bankrupt  court  can  take  jurisdiction  over 
the  individual  estate  of  a  deceased  partner.  The  law  does 
not  in  terms  confer  jurisdiction  over  the  assets  of  a  partner- 
ship, one  of  whose  members  is  dead.  Hence  it  has  been  held 
that  if  s  firm  is  dissolved  by  the  death  of  one  of  the  part- 
ners, the  executors  of  the  deceased  partner  cannot  be  brought 
into  bankruptcy.     In  re  Stevent,  1  Saw.  397,  5  B.  R.  112. 

And  if  the  administrator  of  the  deceased  partner  has  given 
the  necessary  bond  and  taken  charge  X)f  the  partnership  prop- 
erty the  district  court  may,  in  its  discretion,  even  refuse  to 
adjudge  the  partnership  bankrupt.  In  re  Daggett,  3  DilL  83, 
and  8  B.  B.  433. 

Z  conclude,  therefore,  thai  over  the  individual  estate  of 
Jones  the  bankrupt  court  acquired  no  jurisdiction  by  this  pro- 
ceeding in  bankruptcy.  Nor  is  this  decision  to  be  overturned 
by  the  fact  that  the  executors  of  Jones  were  not  required, 
under  the  terms  of  the  will,  and  by  the  laws  of  Texas,  to 
account  to  the  probate  court.  If  they  had  been  purely  trus- 
tees, deriving  no  authority  whatever  from  the  probate  court, 
the  estate  committed  to  them  could  not  be  drawn  into  bank- 
ruptcy. The  bankrupt  law  makes  no  provision  for  the  bank- 
ruptcy of  trust  estates,  except  by  proceedings  against  the 
cestui  que  trust.  The  only  reference  to  trust  property  is  the 
provision  that  "no  property  held  by  the  bankrupt  in  trust 
shall  pass  by  the  assignment." 

An  indispensable  requisite  to  an  adjudication  in  bank- 
.mptcy  is  the  existence  of  a  person  who  owns,  in  his  own  right, 
either  severally  or  jointly  with  another,  property  which  it  is 
the  purpose  of  the  adjndicant  to  bring  into  the  bankrupt 
court.  In  the  case  of  the  private  property  of  a  deceased 
partner  there  is  no  person  in  esse  against  whom  the  proceed- 


Digitized  by 


Google 


ASAUB  V.  TBBBEUi.  903 

ings  will  lie.  Bui  the  plaintiffs  insist  not  onlj  on  the  want 
of  jurisdiction  of  the  bankrupt  court  over  the  sabjeot-matter, 
but  also  its  want  of  jurisdiction  over  the  person.  It  is  clear, 
if  what  has  already  been  said  is  true,  that  the  bankrupt  court  • 
acquired  no  jurisdiction  by  a  service  of  its  process  upon  the 
executor. 

The  only  method  by  which  the  property  of  a  partnership 
dissolved  by  death  can  be  drawn  into  the  bankrupt  court  is  by 
service  on  the  surviving  partner,  in  whom  is  the  title  to  all 
the  partnership  property.  Ulxieh  was  the  surviving  partner 
of  the  firm  of  J.  Ulrich  &  Go.  No  service  of  any  kind  was 
ever  attempted  to  be  made  on  him.  But  it  is  said  he  ac- 
cepted a  discharge  from  the  bankrupt  court.  This,  however, 
does  not  core  the  want  of  service,  at  least  so  far  as  it  con- 
cerns the  individual  property  of  Jones,  even  if  it  is  effectual 
as  to  the  partnership  property.  It  is,  to  put  it  in  the  best  light 
for  the  jurisdiction,  the  entry  of  an  appearance  after  judg- 
ment without  process  and  without  service  of  any  kind.  The 
acceptance  of  the  dischage  may  estop  Ulrich;  it  can  have  no 
other  effect.  My  view  is,  therefore,  that  the  bankrupt  oourt» 
by  the  proceedings  in  bankruptcy  against  J.  Ulrich  &  Co., 
acquired  no  jurisdiction  over  the  individual  property  of  Jones, 
a  deceased  member  of  the  firm,  and  that  the  title  of  defend- 
ant in  this  action  derived  through  said  proceedings  is  nnll 
and  void. 

With  the  bankrupt  proceedings  must  fall  the  plea  of  the 
two  years'  limitation  prescribed  by  the  second  section  of  th'e 
bankrupt  act  against  suits  between  an  assignee  in  bankruptcy 
and  any  person  claiming  an  adverse  interest  touching  any 
property  or  rights  of  property  transferable  to  or  vested  in  the 
assignee.  If  the  bankrupt  proceedings  are  void  for  want  of 
jurisdiction  ther^  was  no  adjudication  of  bankruptcy,  no 
bankrupt,  no  assignee,  and  no  property  transferable  to  or 
vested  in  him.  In  short,  all  the  attempted  proceedings  in 
bmkruptcy  are  as  if  they  never  had  existed.  There  is,  there- 
fore, no  basis  for  the  limitation  to  rest  on. 

There  must  be  a  finding  and  judgment  for  the  plaintiffs. 
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In  re  Bbick,  Bankrupt. 
{Diitriet  Cmtrt,  D.  Neu  Jertey.    November  29, 1880.) 

1.  Bankroptct— Pakthbrship  PROPKHTT.—Partnership  property,  u 

well  as  individual  assets,  should  be  included  la  the  schedules  of  a 
bankrupt. 

WakiM  V.  Davis,  16  N.  B.  R.  60. 

2.  Same— ToKT. — An  interest  in  an  action  In  tort  need  not  be  included  in 

a  bankrupt's  schedules. 
8.  8a«r — Partnership — Tort. — Therefore  s  petition  to  vacate  the  dis- 
cbarge of  a  bankrupt,  upon  the  ground  that  he  failed  to  schedule  his 
partnership  interest  in  an  action  of  tort  for  fraud  and  deceit,  will  be 
dismissed.  \ 

In  Bankruptcy.    On  petition  to  vacate  discharge. 

I.  T.  Easton,  for  petitioners. 

Wm.  L.  Dayton,  for  bankrupt. 

Nixon,  D.  J.  This  is  a  proceeding  to  vacate  and  set  aside 
a  discharge  in  bankruptcy.  The  ground  alleged  in  the  peti- 
tion is  that  the  bankrupt  'wilfully  swore  falsely  in  the  affida- 
vit annexed  to  his  petition,  schedules,  and  inventory,  in  that 
he  swore  that  the  said  schedules  and  inventory  were  a  true 
statement  of  all  his  estate,  both  real  and  personal,  whereas, 
in  truth,  the  bankrupt,  at  the  time  of  making  the  affidavit  and 
petition  and  inventory,  had,  together  with  another,  an  inter- 
est in  a  suit  then  pending  in  the  supreme  court  of  the  state 
of  New  York,  to  recover  the  sum  of  1 17,000  and  interest, 
which  suit  was  commenced  on  the  fourth  day  of  January, 
1877,  w'as  pending  and  undetermined  when  said  petition  was 
filed,  and  the  schedules  and  inventory  were  made,  and  was 
entitled  Biley  A.  Brick  and  William  W.  Campbell,  plaintiffs, 
and  Frank  F.  Fowler,  defendant,  and  that  such  proceedings 
were  had  thereon  that  a  judgment  was  recovered  on  the  twenty- 
first  day  of  April,  1879,  in  favor  of  the  plaintiffs,  for  $17,- 
869.85,  for  damages  and  costs;  and  that  the  bankrupt  has 
now,  and  had  at  the  time  of  making  the  said  schedules,  in- 
ventory, and  affidavit,  and  at  the  time  of  the  granting  of  the 
discharge,  an  interest  in  said  suit,  and  in  the  result  thereof, 
of  which  his  creditors  were  entitled  to  the  benefit. 
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The  bankrapt  has  answered  the  petition  denying  that  he  had 
any  beneficial  interest  therein,  vhicb  was  assignable  nnder 
the  provisions  of  the  bankrapt  act,  and  farther  submitting,  if 
he  had,  that  it  was  a  partnership  asset,  and  did  not  go  to  his 
assignee  for  the  benefit  of  his  individual  creditors. 

The.  facts  are  substantially  as  follows :  The  bankrapt  was 
engaged  in  basiness,  in  the  year  1875,  with  one  William  H. 
Campbell,  nnder  the  firm  name  of  B.  A.  Brick  &  Co.,  and  in 
the  month  pt  July  of  that  year  made  sale  to  the  Feekskill  lion 
Company  of  600  tons  of  pig  iron  for  $13,222,  and  received  and 
accepted  in  payment  therefor  six  promissory  notes  of  the  com- 
pany, maturing  in  coarse  in  the  months  of  October  and  Novem« 
her  following.  The  sale  was  negotiated  by  Brick,  on  the  part 
of  the  partnership,  and  Fowler,  on  the  part  of  the  iron  cbin- 
pany,  he  being  its  vice-president  and  trustee.  A  few  weeks 
after  the  completion  of  the  transaction  by  the  delivery  of  the 
iron  and  the  acceptance  *of  the  notes  the  company  stopped 
payment  on  its  liabilities,  became  hopelessly  insolvent,  and 
paid  nothing  on  account  of  the  purchase.  Brick  &  Go.  claimed 
that  Fowler  was  personally  liable  for  their  loss,  on  account  of - 
his  wilful  misrepresentations  of  the  pecuniary  condition  of  the 
company  made  by  him  to  Brick  while  the  negotiations  for  the 
sale  were  going  on.  He  was  accordingly  sued  in  an  action  of 
tort,  in  the  supreme  court  of  New  York,  for  his  false  and  fraud* 
nlent  representations  of  the  solvency  of  the  company,  and, 
while  this  action  was  pending,  the  partner  Brick  filed  his  indi- 
vidual petition  in  bankruptcy  in  this  court  for  his  discharge 
from  his  personal  debts.  In  his  schedules  no  reference  was 
made  to  any  partnership  assets  or  partnership  liabilities,  nor 
to  this  claim  for  damages  against  Fowler. 

It  is  insisted  in  the  petition  to  vacate  the  discharge  that 
such  an  omission  by  the  bankrapt  is  proof  (1)  that  he  wil- 
fully swore  falsely  to  the  truth  and  correctness  of  his  sched- 
ules; and  (3)  that  he  concealed  his  assets  from  his  creditors- 

The  first  reason  assigned  by  the  counsel  of  the  bankrupt 
why  the  discharge  should  not  be  set  aside  on  the  ground  that 
the  schedules  did  not  contain  all  the  assets  of  the  bankrupt,  is 
based  on  the  proposition  that  where  an  individual  member  of 
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»  partnersbip  files  his  petition  in  bankraptoy,  anct  makes  up 
his  schedules  vithoot  mentioning  partnership  assets  or  debts, 
and  asks  for  his  discharge  only  from  his  individual  liabilities, 
he  is  not  required  by  the  law  to  include  any  partnership 
assets  in  his  schedules  of  property.  It  iB  claimed  that  his 
discharge,  when  granted  npon  such  a  petition  and  adjudica- 
tion, applies  to  and  releases  him  only  from  his  individnal 
debts,  and  does  not  release  him  from  his  partnership  obliga- 
tion. 

Much  support  for  such  a  proposition  is,  doubtless,  foimd  in 
a  number  of  the  adjudged  oases,  {In  re  Little,  1  JH.  B.  B.  341; 
In  re  Sheppard,  3  N.  B.  B.  172;  Eudgina  t.  Lane,  11  N.  B. 
R.  462;  Cory  t.  Perry,  17  N.  B.  R.  147;)  and  I  have  so  much 
respect  for  the  opinion  of  the  learned  judges  who  have  thus 
held  thai  I  have,  with  great  care  and  consideration,  examined 
the  grounds  on  which  they  have  founded  their  judgment,  and 
regret  that  I  am  unable  to  reach  tb^same  conclusion. 

There  are  difficulties,  I  confess,  in  the  matter  growing  out 
of  the  provisions  of  the  bankrupt  act,  and  the  general  orders 
in  regard  to  proceedings  in  the  case  of  partnership;  but,  not 
stopping  to  set  forth  in  detail  the  reasons  for  my  opinion,  I 
think  that  Judge  Lowell,  in  WiUtine  v.  Davit,  15  N.  B.  B.  60, 
has  correctly  stated  the  law,  and  indicated  the  proper  prac- 
tice, and  that  it  is  the  duty  of  the  bankrupt  in  such  eases  to 
include  in  his  schedules  his  interest  in  partnership  property, 
as  well  as  bis  individual  assets. 

The  second  reason  assigned  is  that  only  such  property  as 
is  assignable  should  be  included  in  a  bankrupt's  schedules, 
and  the  suit  in  question,  being  an  action  in  tort,  is  not  assign- 
able, and  would  not  pass  to  the  assignee  in  bankruptcy. 

Section  5016  of  the  Bevised  Statutes,  in  referring  to  the 
schedule  and  inventory  which  the  voluntary  bankrupt  must 
annex  to  his  petition,  provides  that  "the  said  inventory  must 
contain  an  accurate  statement  of  all  the  petitioner's  estate, 
both  real  and  personal,  aasigruMe  under  ihix  title,  describing 
the  same,  and  stating  where  it  ia  situated,  and  whether  there 
are  any,  and,  if  so,  what  encumbrances  thereon."  What 
description  of  property  is  stated  to  be  assignable? 


Digitized  by 


Google 


IB   BE  BRICK.  SOT 

Section  5044  provides  for  the  assignment  of  the  bankrnpt's 
estate  to  the  assignee  by  the  judge  or  register  as  soon  as  the 
assignee  has  been  appointed  and  qualified,  and  the  property 
which  is  vested  in  him  by  the  deed  is  set  forth  in  section 
6046,  to- wit:  "All  property  conveyed  by  the  bankrupt  in 
fraud  of  his  creditors ;  all  rights  in  equity,  choses  in  action, 
patent-rights,  and  copyrights;  all  debts  due  him  or  any  per- 
son for  his  use,  and  all  liens  and  securities  therefor ;  and  all 
his  rights  of  action  for  property  or  estate,  real  or  personal, 
and  for  any  cause  of  action  which  he  had  against  any  person 
arising  from  contract,  or  from  the  unlawful  taking,  or  deten- 
tion, or  injury  to  the  property  of  the  bankrupt ;  and  all  his 
rights  of  redeeming  such  property  or  estate,  together  with  the 
like  right,  title,  power  and  authority  to  sell,  manage,  dispose 
of,  sue  for,  and  recover  or  defend  the  same,  as  the  bankrupt 
might  have  had  if  no  assignment  had  been  made." 

It  will  be  perceived  that  this  includes  causes  of  action 
which  the  bankrupt  had  against  persons  arising  from  con- 
tract, or  from  the  unlawful  taking,  or  detention,  or  injury  to 
his  property,  but  not  causes  of  action  arising  ex  delicto;  and 
clearly  the  bankrupt  is  not  required  to  put  upon  his  sched- 
nles  any  rights  which  would  not  pass  to  the  assignee. 

I  am  not  without  authority  for  this  construction  of  the 
statutes.  In  In  re  Crockett,  2  N.  B.  R.  210,  the  learned 
judge  of  the  district  court  of  the  United  States  for  the  south- 
em  district  of  New  York  had  occasion  to  examine  into  the 
question  whether  there  were  any  assets  of  a  former  copart- 
nership in  existence  at  the  time  of  filing  a  petition  in  bank- 
ruptcy. In  speaking  of  one  of  the  alleged  assets  he  says: 
"The  claim  against  Black  Brothers  &  Go.  is  shown  to  be  a 
claim  in  suit  arising  from  the  fact  that  Black  Brothers  & 
Co.  recommended  a  certain  person  to  the  copartnership  as 
worthy  of  tmst,  and  tiie  copartnership,  on  such  recommen- 
dation, entrusted  merchandise  to  such  person  for  sale,  and 
he  disposed  of  it,  and  did  not  account  for  the  proceeds.  The 
suit  is  brought  for  fraudulently  and  deceitfully  recommend- 
ing a  person  as  worthy  of  trust  and  confidence.  Such  a 
claim  is  not  within  the  description  in  the  fourteenth  section 
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(§  5046)  of  the  act,  of  the  assets  which  pass  to  the  assignee 
in  bankruptcy.  It  is  not  a  debt  or  security  for  a  debt,  or  a 
light  in  equity,  or  a  chose  in  action,  or  a  right  of  action  for 
property;  nor  is  it  a  right  of  action  for  a  cause  of  action 
arising  from  contract.  It  is  an  action  of  tort  for  the  fraud 
and  deceit,  and  not  an  action  on  a  contract." 

As'  the  bankrupt  was  not  required  to  inventory  such  a 
claim,  and  as  all  the  reasons  for  setting  aside  the  discharge 
are  founded  upon  such  omission,  the  petition  must  be  dis- 
missed,  with  costs. 


Bbitton,  Assignee,  etc.,  t;.  Bbewsteb  and  others. 
(GireuU  Court,  8.  D.  New  York.    Kovember  22, 1880.) 

Blatchfobd,  C.  J.  I  have  attentively  examined  the  evi- 
deuce  in  this  case,  and  the  briefs  of  the  counsel,  and  concur  in 
the  conclusion  arrived  at  by  the  court  below,  and  for  the  reasons 
assigned  in  the  decision  of  the  district  judge.  The  controlling 
questions  in  the  case  are  so  fully  considered  in  that  decision 
that  I  deem  it  unnecessary  to  discuss  them  at  length. 

The  decree  of  the  district  court  is  afGirmed,  with  costs. 

Kois.    Bee  Brilton  v.  BrewHtr,  2  Fed.  Kep.  160. 


In  re  Cobwin,  Bankrupt. 
Cireuit  Court,  8.  D.  New  York.    November  16, 1880.) 

Starr  dt  Hooker,  for  the  creditors. 

H.  E.  Rowland,  for  the  bankrupt. 

Blatchfobd,  C.  J.  I  concur  fully  in  the  decision  made  by 
the  district  court  in  this  case,  and  in  the  reasons  assigned  by 
that  court  therefor.  The  order  made  by  that  court  April  10, 
1880,  was  correct,  and  the  prayer  of  the  petition  of  review  is 
denied,  with  costs. 

Note.    See  In  the  matter  of  William  8.  Corwin,  1  Fed.  Rep.  847. 
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KmOZ  &  OSBOBM  V.  QniOKBIIiTteB  MiNmo  Go, 

(Circuit  Court,  D.  Oaltfomiot.    October  13, 1880.) 

1.  Patent— Infringement — Quicksilver  Fprnaces. — A  patent  issued 

to  the  complainants,  June,  1870,  for  improTements  in  furnaces  for 
roasting  ores,  and  more  particularly  for  extracting  the  volatile  por- 
tions of  ores,  from  which  it  is  only  desired  to  gavq  the  fumes,  such  as 
cinnabar  or  quicksilver-yielding  ores,  and  also  for  improvements  in 
the  condensers,  whereby  the  metallic  or  other  sulphuroos  vapors  are 
rapidly  and  effectually  refrigerated  without  actual  contact  with  water, 
Md  not  iitfringtd. 

2.  Samb— Samb— Bamz.— A  patent  issued  to  the  complainants,  July,  1871, 

for  an  improvement  in  such  furnaces,  by  substituting  for  the  pigeon- 
bole  partitions  a  series  of  vertical  arches,  each  lower  arch  receding 
from  the  one  above,  so  that  the  angle  would  be  greater  than  the  slope 
at  which  the  oie  would  lie,  thus  nreventincr  the  filKnir  uo  of  thie 
passages,  hdd  not  infringed. 

3.  Saicb — CLAnt — Spbcificatigns. — A  claim  for  an  automatically- tccdmg 

furnace  for  roasting  ores  vaSl  not  b«  nutained  where  the  furnace 
described  in  the  specifications  is  fed  by  hand  at  the  top  of  the  ore 
chamber,  and  no  contrivance  is  shown  for  feeding  it  in  any  other 
way. 

4.  Same— CoNTiNDonBLT- WoBKiNa<jmcKsii.TBB  Fukragxs. — The  appli- 

cation to  quiclisilver  furnaces  of  a  mode  of  operation  well  known  and 
used  in  other  furnaces,  by  which  ore  ia  constantly  subjected  to  heat, 
is  not  the  proper  subject  of  a  patent. 

Wheaton  d  Scrivner,  for  complainants. 

McAUUter  d  Bergin,  for  defendant. 

Field,  C.  J.  This  is  a  suit  in  eqnity  for  an  alleged  infringe- 
ment of  three  patents  for  improvements  in  qaicksilver  fur- 
naces, held  by  the  complainants,  with  a  prayer  that  the 
defendant  may  be  compelled  to  account  for  and  pay  over  to 
them  the  gains  and  profits  derived  from  the  use  of  the  im- 
provements, and  be  restrained  from  further  infringement. 

One  of  the  patents  was  issued  to  Blodgett'  Britton  and 
assigned  to  the  complainants.  It  is  admitted  that  no  furnace 
was  ever  built  in  accordance  with  its  specifications,  and  all 
claim  for  damages  under  it  is  waived.  The  other  two  patents 
were  issued  to  the  complainants — the  first  in  June,  1870,  the 
second  in  July  1871.    The  first  patent  is  for  improvements 
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in  famacea  for  roasting  ores,  and  more  particularly  for  ex- 
tracting the  volatile  portions  of  ores,  from  which  it  is  only 
desired  to  save  the  fumes,  sach  as  cinnabar  or  quicksilver- 
yielding  ores,  and  also  for  improvements  in  the  condensers, 
whereby  the  metallic  or  other  sulphurous  vapors  are  rapidly 
and  effectually  refrigerated  without  actual  contact  with  water. 
The  specifications  describe  minutely  the  improvements,  and 
are  accompanied  with  drawings  illustrating  the  construc- 
tion of  a  furnace  with  them.  The  principal  feature  of  the 
improvements  consists  in  placing  the  fire-place  on  the  side  of 
the  body  of  the  furnace  several  feet  from  its  bottom,  sepa- 
rated from  the  chamber'  in  which  the  ores  are  deposited  by 
grate  bars  called  a  pigeon-hole  partition,  and  having  on  the 
opposite  side  of  the  chamber,  a  little  higher  up  than  the  fire- 
place, a  discharge  or  draft  opening  faced  with  a  similar  pigeon- 
hole partition,  though  of  greater  capacity  than  the  gratings 
of  the  fire-place.  A  cross  draft  is  thus  produced,  subjectine; 
the  ores,  as  is  said,  to  a  greater  heat  than  if  the  draft  were 
vertical,  and  the  fumes  passed  out  at  or  near  the  top  of  the 
furnace.  Another  feature  of  the  improvements  consists  in 
the  gradual  contraction  in  width  of  the  furnace  towards  the 
bottom,  with  an  incline  which  conveys  the  refuse  ore  to  a 
floor,  from  which  it  can  be  readily  removed  by  hand  or 
machinery.  A  third  feature  of  the  improvements  consists 
in  having  a  small  door  at  the  upper  end  of  the  furnace, 
through  which  the  ore  is  passed  into  the  chamber;  and,  if  the 
chamber  is  kept  filled,  the  ore  will  constantly  settle  towards 
the  bottom,  and  as  it  passes  between  the  fire-place  and  draft 
opening  be  thoroughly  roasted,  and  the  vapors  carried  off 
through  the  draft  opening  and  down  a  vertical  pipe  into  the 
condenser.  The  specifications  also  describe  an  alleged  im- 
provement in  the  condenser ;  but,  as  this  improvement  was 
not  pressed  on  the  argument,  it  need  not  be  farther  noticed. 
The  claims  made  upon  these  improvements,  omitting  the 
one  in  relation  to  the  condenser,  are :  (1)  Placing  the  fire- 
place and  draft  opening  on  opposite  sidee  of  the  body  of  the 
furnace,  so  as  to  draw  the  heat  through  the  passing  ore,  sub- 
gtantially  as  described,    (d)  Gonicaoting  the  chamber  at  the 


Digitized  by 


Google 


KNOX  V.  QUICS8ILVEB   HININa  00.  811 

bottom  of  the  famace  in  combination  with  one  or  more  in- 
clined planes,  sabstantially  as  described.  (3)  An  antomatie- 
ally  feeding  furnace,  in  which  the  ore  is  carried  by  the  super- 
incumbent  weight  in  position  to  be  acted  npon  by  the  heat, 
Bubstautially  as  described. 

The  second  patent  of  the  complainants  is  for  an  improve- 
ment in  the  furnace,  by  substituting  for  the  pigeon-hole  par- 
titions a  series  of  vertical  arches,  each  lower  arch  receding 
from  the  one  above,  so  that  the  angle  would  be  greater  than 
the  slope  at  which  the  ore  would  lie,  thus  preventing  the 
filling  up  of  the  passages.  With  the  pigeon-hole  partitions, 
the  finer  portions  of  the  ore  would  gradually  work  into  the 
holes  and  fill  them  up.  The  receding  arches  obviate  this 
diflSoulty.  This  second  patent  also  embraces  a  new  device 
for  feeding  the  fire  with  the  brush  used  for  fuel ;  but  as  no 
infringement  of  this  invention  is  alleged,  it  need  not  be  fur- 
ther referred  to. 

The  second  claim  mentioned,  relating  to  the  contraction 
of  the  furnace  at  the  bottom  in  combination  with  inclined 
planes,  was  not  pressed  on  the  argument.  It  was  substan- 
tially conceded  that  it  could  not  be  sustained.  The  case  of 
the  complainants  must  rest,  therefore,  upon  the  claim  for  the 
cross  draft  with  the  pigeon-hole  partitions,  or  the  receding 
arches,  and  the  claim  for  an  automatically-feeding  furnace  in 
which  the  ore  is  constantly  carried  by  the  superincumbent 
weight  into  a  position  to  be  acted  upon  by  the  heat. 

This  last  claim  cannot  be  sustained.  There  is  no  auto- 
matically-feeding furnace  in  the  case.  The  furnace  described 
is  fed  by  hand  at  the  top  of  the  ore  chamber,  and  no  con- 
trivance is  shown  for  feeding  it  in  any  other  way.  The  claim 
does  not  correspond  with  or  cover  the  specifications,  and 
in  such  cases  the  patentees  are  confined  to  wliat  is  expressed 
in  their  claim.     Merrill  v.  Yeomina,  94  U.  8.  668. 

But,  assuming  that  the  claim  could  be  extended  so  as  to 
cover  a  continuously- working  furnace,  the  position  of  the  pat- 
entees with  reference  to  it  would  not  be  improved.  The 
mode  of  operation  by  which  ore  is  constantly  subjected  to 
heat  was  not  discovered  or  invented  by  them.    It  had  been 
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used  in  limekilns  for  many  years  before  their  patent  was 
issued,  and  before  their  attention  had  been  directed  to  fur- 
naces for  quicksilver-bearing  ores.  They  onfy  applied  what 
was  well  known  and  used  in  other  furnaces  to  a  quicksilver 
furnace. 

There  is  also  evidence  in  this  case — ^not  presented,  as  t  am 
informed,  in  the  Great  Western  Mining  Case  —  of  the  exist- 
ence and  use  at  various  places  in  Europe  of  continuously- 
working  quicksilver  furnaces  anterior  to  the  complainants' 
invention.  Professor  Church,  a  gentleman  shown  to  be  exten* 
sively  acquainted  with  furnaces  for  roasting  and  smelting 
ores,  testifies  to  having  seen  several  of  them  in  operatiba 
there.  It  may  be  and  probably  is  true  that  the  complain- 
ants were  the  first  persons  in  this  country  to  put  into  opera- 
tion a  continuously- working  quicksilver  furnace;  bat  they  are 
not  the  originators  of  the  idea  of  a  furnace  of  that  kind. 

As  to  the  first  claim — for  the  cross  draft  with  the  pigeon- 
hole partitions,  or  receding  arches — it  is  sufficient  to  say  that 
the  defendants  are  not  using  those  devices,  and  have  not 
used  them,  or  what  can  be  regarded  as  an  equivalent  for 
them.  They  are  not,  therefore,  infringers.  The  fire-place 
in  their  furnace  has  no  pigeon-bole  partition,  and  is  near 
the  bottom  of  the  furnace.  They  have  no  cross  draft,  but 
use  a  vertical  draft,  such  as  is  employed  in  all  other  furnaces 
where  an  outlet  is  desired  for  the  fumes  of  the  subject  con- 
sumed or  heated. 

This  case  has  been  heard  upon  evidence  more  extended 
than  that  presented  in  the  case  of  the  Oreat  Western  Mining 
Co.,  and  much  new  information  as  to  quicksilver  and  other 
furnaces  previously  used  has  been  furnished.  The  case  iias 
been  prepared  and  presented  by  counsel  on  both  sides  with  a 
fullness  and  learning  worthy  of  all  ado^ration  It  will  not 
probably  rest  here,  but  find  its  way  to  the  supreme  court  of 
the  United  States,  where  all  errors  of  mine  wUl  be  corrected. 

The  improvements  of  the  complainants,  in  my  judgment, 
have  not  been  infringed  by  the  defendant.  A  decree  must 
therefore  be  entered  dismissing  the  bill,  with  costs ;  and  it  is 
80  ordered. 
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Enoz  and  another  v.  New  Idbu  Mnnno  Co. 
(C^euit  Court,  D.  Oalifomia.    October  12, 1880.) 

Wheaton  <t  Serivner,  for  complainants. 

McAUister  dt  Bergin,  for  defendant. 

Field,  G.  1.  This  case  is,  in  its  essential  features,  similar 
to  that  of  Knox  &  Osbom  t.  The  Quickgilver  Mining  Co.  [ante, 
809.]  The  use  b;  the  defendant  of  a  pigeon-hole  partition  on 
one  side  of  the  furnace,  between  the  ore  chamber  and  fire  cham- 
ber, does  not  affect  the  conclusions  reached.  The  defendant  has 
no  pigeon-bole  partition  between  the  ore  chamber  and  vapor 
outlet,  and  no  equivalent  for  such  pigeon-hole  partition.  The 
fire-place  in  the  defendant's  furnace  is  on  a  level  with  the 
bottom  of  the  ore  chamber,  while  in  the  complainants'  furnace 
it  is  some  12  feet  above  the  bottom  of  the  ore  chamber.  The 
relative  position  of  the  fire-place  and  the  vapor  outlet  in  the 
defendant's  furnace  is  not  such  as  to  create  a  cross  draft, 
which  is  the  main  feature  of  the  complainants'  furnace.  The 
draft  in  the  defendant's  furnace  is  a  vertical  draft. 

A  decree  of  dismissal,  with  costs,  must  be  entered  in  this 
case,  and  it  is  so  ordered. 


United  States   Sb  Fosbion    Salamandbb  Fbltxho    Go.  e. 
Asbestos  Felting  Co.* 

{Circuit  Court,  S.  D.  New  York.     Beptemlier  1,  1880.) 

1.  Patent  No.  100,354— Patent  No.  114,711— Interfkl-jjoe.— The  first 
claim  of  patent  No.  100,354,  granted  March  1, 1870,  to  one  Baamann, 
M  t'HVcUid,  upon  the  ground  of  interference  with  the  claims  of  patent 
No.  114,711,  granted  May  9, 1871,  to  the  plaintiff,  upon  the  inventioa 
of  one  Riley. 

*See  infra,  818. 
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2.  iNTERFBRBifCB— FoHMER  SuiT—JiTDOMEHT.— Where  the  question  of 
Buch  interference  was  the  subject  of  dispute  in  two  distinet  suits  in 
two  separate  districts,  and  the  defendant  in  the  second  suit  defended 
the  first  suit,  it  was  field  that  the  issues  were  the  same  in  the  two 
suits ;  that  the  record  in  the  former  suit  was  proper  eridcnre  in  the 
latter  suit,  and  that  the  judgment  in  the  fl»t  suit  concluded  tha 
defendant  in  the  second  suit. 

In  Equity. 

George  E.  Betton,  for  plaintifp. 

Jonatlmn  Marshall,  for  defendant. 

Blatchtord,  C.  J.  The  plaintiff,  as  the  owner  of  patent 
No.  114,711,  granted  May  9,  1871,  to  it  on  the  invention  of 
John  Riley,  brings  this  bill  to  have  cancelled  and  annulled  a 
patent.  No.  100,354,  granted  March  1,1870,  to  one  Baumann. 
The  bill  avers  that  on  the  application  of  Biley  for  hie  pat- 
ent his  application  was  pnt  in  interference  yrith  the  patent 
of  Baumann;  that  priority  of  invgntion  was  decided  in  favor 
of  Riley  by  the  patent  office  April' 20, 1871;  that  the  defend- 
ant owns  the  Baumann  patent ;  that  the  plaintiff  commenced 
suit  at  law  in  the  Massachusetts  district  against  two  corpora- 
tions for  infringing  said  patent  by  the  use  of  certain  material 
put  on  their  boilers  and  pipes  by  the  agent  of  the  defendant  in 
this  suit;  that  said  suits  were  defended  by  the  defendant  in 
this  8}ut ;  that  it  set  up,  among  other  defences  therein,  that  the 
said  invention  of  Riley  was  not  new  by  reason  of  said  Bau- 
mann patent  and  invention;  that  the  court,  on  a  trial,  sus- 
tained the  Riley  patent  by  its  decision,  and  the  defendant  is 
concluded  thereby;  and  that  the  two  patents  are  conflicting 
and  interfering  patents.  The  bill  alleges  that  Biley  was  the 
first  inventor. 

The  answer  alleges  that  Baumann  was  the  first  inventor. 
It  does  not  deny  that  the  suits  in  Massachusetts  were  de- 
fended by  it,  or  that  it  set  up,  among  other  defences  therein, 
that  said  invention  of  Riley  was  not  new  by  reason  of  said 
Baumann  patent  and  invention.  It  denies  that  the  Baumann 
ipatent  formed  any  part  of  the  issues  on  which  the  Massa- 
chusetts suit  was  tried;  and  that  the  defendant  is  not  to  be 
prejudiced  by  reason  of  said  suit,  because  it  was  not  a  party 
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to  it,  and  because  no  party  having  any  interest  in  the  Baa- 
mann  patent  was  a  party  to  said  suit,  and  because  the  de- 
fendant had  at  that  time  no  interest  in  the  Baumann  patent. 
The  plaintiff  put  in  evidence  in  this  suit  the  record  in  one  of 
the  Massachusetts  suits, — that  against  the  Merrimack  Manu- 
facturing Company, — ^under  an  objection  by  the  defendant 
that  it  -was  incompetent.  It  appears  by  the  proofs  in  this 
suit  that  the  defendant  supplied  the  covering  for  boilers  and 
pipes  used  by  the  defendant  in  the  Massachusetts  suit;  that 
the  president  of  the  defendant  employed  the  counsel  who 
defended  that  suit ;  and  that  the  defendant  paid  for  the  serv- 
ices of  said  counsel.  The  record  in  the  Massachusettes  suit 
shows  that  that  suit  was  brought  on  aaid  patent  No.  114,711, 
with  other  patents;  that  the  answer  in  that  suit  sets  forth 
that  the  things  claimed  in  the  Biley  patent  were,  before  Biley 
invented  them,  described  in  the  said  patent  granted  to  Bau- 
mann, and  known  to  and  used  by  said  Baumann ;  and  that 
the  finding  of  the  court  was  that  the  defendant  had  infringed 
the  first  and  second  claims  of  the  Biley  patent.  It  is  plain 
that  the  first  claim  of  the  Baumann  patent  interferes  with 
the  three  claims  of  the  Biley  patent.  The  relief  to  be  given 
by  the  court,  under  section  4918  of  the  Bevised  Statutes,  in 
the  case  of  interfering  patents,  is  relief  to  be  given  on  a  de- 
termination of  the  question  as  to  which  one  of  the  two  pat> 
ents  was  the  first  invention  of  the  interfering  matters.  A. 
reference  to  section  4904  shows  that  interference  means  a* 
dispute  on  the  question  of  priority  of  invention.  That  is  the 
dispute  in  this  suit  as  between  Baumann  and  Biley.  Thai 
was  the  dispute  in  the  Massachusetts  suit  as  between  Bau- 
mann and  Biley,  the  defendant  in  this  suit  having  defended 
that  suit,  and  set  up  in  the  answer  therein  that  Biley  was 
not  and  that  Baumann  was  the  inventor  of  what  ia  claimed 
in  the  Biley  patent.  The  issues  were  the  same  in  the  two 
suits.  On  the  foregoing  facts  it  must  be  held  that  the  record 
in  the  Massachusetts  suit  is  proper  evidence  in  this  suit,  and 
that  the  judgment  in  that  suit  oonoludes  the  defendant  on  the 
question  of  priority  of  invention  as-  between  Baumann  and 
EOey. 
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There  mast  be  a  decree  declaring  the  Baamann  patent 
invalid,  as  to  its  first  claim,  in  the  whole  of  the  United 
States,  as  respects  the  defendant  and  all  persons  who  shall 
derive  title  nnder  it,  to  or  in  said  patent  subsequently  to  the 
entry  of  sach  decree,  with  costs. 


UinTED  States    &    Foreign    Salahamdeb  Feltino  Co.  «. 
Asbestos  Felting  Co.* 

(Creuit  Court,  8.  D.  New  York.    September  1, 1880.) 

Oeorge  E.  Betton,  for  plaintiff. 

Johnathan  MarskaU,  for  defendant. 

Blatchford,  C.  J.  This  suit  is  brought  for  the  infringe- 
ment of  patent  No.  114,711,  granted  to  the  plaintiff  on  the 
invention  of  John  Biley,  May  9, 1871.  The  bill  sets  up  that 
the  plaintiff  brought  a  suit  at  law  for  the  infringement  of 
that  patent  in  the  Massachusetts  district  against  th«  Merri- 
mack Manufacturing  Company;  that  the  material  used  by 
the  defendant  in  that  suit  was  supplied  and  put  on  by  the 
agents  of  the  defendant  in  this  suit*,  and  is  the  same  as  that 
made  and  used  by  the  defendant  in  this  suit;  that  the  defend- 
*ant  in  this  suit  defended  that  suit,  its  president  being  person- 
ally present  at  the  trial  and  giving  directions  with  regard  to 
the  same ;  that  the  answer  in  that  suit  set  up  as  a  defence  a 
patent  granted  to  one  Baumann,  No.  100,854,  March  1, 1870; 
that  the  judgment  of  the  court  was  in  favor  of  the  plaintiff, 
and  that  the  defendant  is  bound  by  said  decisiozu 

The  answer  in  this  suit  does  not  deny  that  the  defendant 
in  this  suit  defended  the  Massachusets  suit,  but  avers  that 
the  Baumann  patent  was  not  introduced  in  evidence  in  the 
Massachusets  suit.  The  plaintiff  put  in  evidence  in  the  suit 
the  record  of  the  Massachusetts  suit,  under  an  objection  of 
the  defendant  that  it  waa  incompetent.     It  appears  by  the 

«See  ante,  813. 
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proof  and  in  this  suit  that  the  defendant  supplied  the  cover- 
ing for  boilers  and  pipes  nsed  by  the  defendant  in  the  Mas* 
sachusets  suit;  that  the  president  of  the  defendant  employed 
the  counsel  who  defended  that  suit,  and  that  the  defendant 
paid  for  the  services  of  said  counsel.  The  record  in  the 
Massachusets  suit  shows  that  that  suit  was  brought  on  said 
patent  No.  114,711,  with  other  patents;  that  the  answer  in 
that  suit  sets  forth  that  the  things  claimed  in  the  Riley  pat- 
ent were  before  Eiley  invented  those  described  in  the  patent 
No.  100,354,  granted  to  Baumann  March  1, 1880,  and  known 
to  and  used  by  said  Baumann ;  and  that  the  finding  of  the 
court  was  that  the  defendant  had  infringed  the  first  and  sec- 
ond claims  of  the  patent  No.  114,711.  On  the  foregoing 
facts  it  must  be  held  that  the  record  in  the  Massachusets  suit 
is  proper  evidence  in  this  suit,  and  that  the  judgment  in  that 
suit  concludes  the  defendant  asto  the  Baumann  patent,  and 
as  to  the  alleged  prior  knowledge  and  use  by  Baumann. 

For  the  same  reasons  that  judgment  concluded  the  defend- 
ant as  to  the  patent  No.  76,773,  granted  April  14,  1868,  to 
Henry  W.  Johns,  and  as  to  any  alleged  prior  knowledge  and 
use  by  Johns,  the  Eiley  patent  is  not  invalidated  by  the 
Hardy  &  Lay  patent.  No.  94,739,  or  the  Selden  &  Kid  patent, 
No.  83,414,  or  the  French  patent.  No.  94,882,  or  any  of  the 
other  patents  or  matters  put  in  evidence  by  the  defendant. 

The  proof  is  satisfactory  that  the  defendant  has  infringed 
the  first  and  second  claims  of  the  plaintiff's  patent,  and  there 
must  be  a  decree  for  the  plaintiff  for  a  perpetual  injunction, 
and  an  account  of  profits  and  damages,  with  costs. 

v.4,no.9—  53 
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MoCabty  and  another  v.  Stbah-PbofbuiEb  C^tt   or  Niw 

Bedfobd. 

{VMriet  Oowt,  8.  D.  Jfm  Terk.    Xforember  30,  1880.) 

1.  OABSismcENT — 'Wagbs — Seaicek. — The  wages  earned  by  a  seaman,  In 

the  coastwise  trade  of  the  United  States,  are  not  subject  to  garnish- 
ment at  the  instance  of  the  creditor  of  the  seaman  in  an  action  at  law 
brought  in  a  state  court. 

2.  Bamb— Bamb — Same — Jchisdictiok. — The  jndgment  of  a  state  court, 

in  such  case,  directing  the  garnishee  to  pay  such  wages  to  a  creditor, 
is  void  for  want  of  jurisdiction. 

8.  Bahe — Plea  in  Bab.— A  garnishee  cannot  plead  such  judgment  in  liar, 
where  it  does  not  appear  that  execution  has  been  awarded  against 
him,  or  that  he  has  been  called  on  or  compelled  to  pay  the  same. 

In  Admiralty. 

Alexander  ds  Ash,  for  libellants. 

Evarta,  Southmayd  dk  ChoaU,  for  claimants. 

Bekediot,  D.  J.  This  is  a  proceeding  in  rem,  instiiuted  by 
Daniel  McCarty  and  Owen  Hare,  to  enforce  against  the  steam- 
propeller  City  of  New  Bedford  a  lien  for  their  wages,  earned 
in  the  navigation  of  that  vessel  in  the  coastwise  trade  of  the 
United  States,  to-wit,  in  coastwise  trade  between  the  city  of 
Fall  Biver,  in  the  state  of  Massaohnsetts,  and  the  city  of  New 
York,  by  way  of  Narraganset  bay,  the  Atlantic  ocean.  Long 
Island  soand,  the  East  river,  and  the  waters  of  New  York 
harbor. 

The  libel  was  filed  in  the  southern  district  of  New  York  on 
the  twentieth  day  of  February,  1880.  The  Old  Colony  Steam- 
boat  Company  intervened  as  claimants  of  the  vessel,  asserting 
that  at  the  time  of  the  filing  of  the  libel  the  vessel  was  owned 
by  them ;  and  un  March  the  17th  filed  an  answer-to  the  libel, 
setting  up  in  bar  of  the  action  that,  on  the  twenty-fourth  day 
of  January,  1880,  and  the  seventh  day  of  February,  1880,  the 
moneys  in  their  hands  then  due  the  libellant  Hare,  and  which 
had  been  earned  by  him  in  the  navigation  of  the  said  steam- 
propeller,  were  in  the  city  of  Fall  Biver  attached  by  a  consta- 
ble of  said  city,  by  virtue  of  a  writ  issued  out  of  the  second 
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district  court  of  the  county  of  Bristol  and  state  of  Massachu- 
setts, in  an  action  commenced  in  said  court,  and  then  pend< 
ing  between  George  S.  Eddy,  as  plaintiff,  and  said  Hare  as 
defendant. 

In  regard  to  the  demand  of  the  lil^ellant  McCarty  similar 
matter  is  plead  in  bar,  save  only  that  in  the  suit  against 
McCarty  the  attachment  was  served  on  the  twenty-seventh 
day  of  February,  and  subsequent  to  the  oommenoement  of  this 
proceeding. 

Thereafter,  and  on  the  eighteenth  day  of  May,  the  claim- 
ants .  filed  a  supplemental  answer,  wherein  it  was  farther 
averred  that,  upon  the  return  of  the  said  writ  of  attachment 
in  the  suit  of  Eddy  against  Hare,  the  plaintiff  filed  his  decla- 
ration that  the  defendant  owed  him  $60;  that  the  Old  Colony 
Steam-boat  Company  appeared  in  said  suit  as  garnishee,  and 
on  the  sixteenth  day  of  February,  1880,  filed  their  answer, 
claiming,  as  matter  of  law,  that  the  wages  of  said  Hare  in 
their  bands  were  exempt  from  attachment,  and^ubsequently 
their  additional  answer,  alleging  the  commencement  of  this 
proceeding  by  the  libellant;  that  said  Hare  did  not  appear 
in  said  suit,  and  on  the  twelfth  day  of  May  it  was  adjudged 
by  the  said  second  district  court  that  the  said  Eddy  recover 
against  the  said  Hare  the  sum  of  |50,  and  the  Old  Colony 
Steam-boat  Company  were  charged  on  th«ir  answer  with  the 
payment  to  said  Eddy  of  the  amount  earned  by  him  from  the 
company;  that  the  said  judgment  still  remains  in  full  force 
and  effect,  and  the  said  company  has  been  and  is  thereby 
directed  to  pay  to  said  Eddy,  on  account  of  the  amount  found 
due  to  him  from  said  Hare,  the  entire  amount  of  the  wages 
which  are  claimed  by  him  in  this  suit. 

To  this  answer  the  libellants  have  excepted,  upon  the  ground 
that  the  matters  above  stated  are  no  bar  to  the  present  pro- 
ceeding. 

In  regard  to  the  wages  of  the  libellant  McCarty,  the  excep- 
tion has  been  submitted  to,  the  attachment  having  been  served 
subsequent  to  the  filing  of  the  libel.  In  regard  to  the  wages 
of  the  libellant  Hare,  the  answer  is  insisted  upon,  and  the  court 
is  now  called  on  to  determine  its  sufficiency. 
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The  principal  question  thus  presented  is  whether  the  wages 
earned  by  a  seaman  in  the  coastwise  trade  of  the  United  States 
are  subject  to  garnishment  at  the  instance  of  a  creditor  of  the 
seaman  in  an  action  at  law  brought  in  a  state  court.  This 
question  appears  to  have  received  little  or  no  attention  in  the 
courts  of  this  conntrj,  but  is  one  deserving  a  careful  exami- 
nation. In  most  maritime  countries  such  a  question  could 
not  be  deemed  an  open  one.  As  early  as  the  Gonsolato  it  was 
declared  that  against  the  wages  of  the  seaman  no  creditor  of 
the  ship,  nor  any  other  person,  can  say  anything  or  do  any- 
thing; for  the  seamen  must  have  their  wages  at  the  place 
where  the  master  has  promised  to  pay  them.  Gonsolato  del 
Mare,  c.  95;  2  Pard.  Lois  Maritime,  131.  It  was  not  to 
be  expected  that,  in  a  compilation  of  such  antiquity  as  the 
Gonsolato,  the  modern  proceeding  by  garnishment  would  be 
mentioned  in  terms.  But  the  language  employed  ia  broad 
enough  to  cover  such  a  proceeding,  and  the  principle  declared 
is  plainly  indbnsistent  with  the  right  of  a  creditor  to  divert 
the  seaman's  wages  into  his  own  pocket  by  means  of  the  pro- 
cess of  garnishment. 

The  principle  declared  in  the  Gonsolato,  and  thus  made  part 
of  the  law  of  the  maritime  world  as  then  understood,  appears 
to  have  taken  the  form  of  an  authoritative  order  in  France  in 
the  year  1748,  (Caumont,  Diet.  Droit  Mar.  title  "Grens  de  Mer, " 
§  8,  No.  19,)  from  which  time  to  the  present,  as  it  is  believed, 
the  law  of  that  great  commercial  nation  has  declared  seaman's 
wages  to  be  exempt  from  attachment  at  the  suit  of  bis  cred> 
itor,  except  for  debts  of  a  certain  character,  and  then  only  by 
virtue  of  express  permission  granted  by  officit^l  authority. 
The  importauce  attached  to  this  exemption  in  France  is  seen 
by  its  careful  preservation  during  more  than  100  years.  In 
that  country  it  is  not  even  permitted  to  attach  the  wages  of  a 
seaman  when  deposited  by  him  in  a  savings  bank. 

To  the  same  e£Fect  has  been  the  law  of  England,  at  least 
from  the  year  1728  up  to  the  present  time.  The  act  of  George 
II.  c.  36,  declares  that  the  "payment  of  wages  shall  be  good, 
valid  in  law,  notwithstanding  any  action,  bill  of  sale,  attach- 
ment, or  encumbrance  whatsoever."    While  tho  act  17-18 
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Victoria,  c.  104,  §  383,  provides  that  "no  wages  due  or  accru- 
ing to  any  seaman  or  apprentice  shall  be  subject  to  attach* 
ment  or  arrestment  from  any  court,  and  every  payment  of 
vrages  to  a  seaman  or  apprentice  shall  be  valid  in  law,  not- 
withstanding any  previous  sale  or  assignment  of  such  wages, 
or  any  attachment,  encumbrance,  or  arrestment  thereon."  I 
have  not  been  able  to  £nd,  either  in  the  reports  or  the  debates 
in  parliament,  any  occasion  calculated  to  give  rise  to  this  pro- 
vision of  the  act  of  George  II.  at  the  time  of  its  enaclment. 
There  seems  to  have  been  no  present  necessity  for  such  a  pro- 
vision; and  this  circumstance,  coupled  with  the  provision 
quoted  from  the  Gonsolato,  leads  me  to  believe  that  the  pro- 
vision in  the  statute  of  George  II.  was  simply  declarative  of 
the  then  existing  law  of  England.  I  am  confirmed  in  this 
belief  by  my  inability  to  find  any  reported  case  where  the 
courts  of  England  have  been  called  on  to  construe  or  give 
effect  to  the  provision  referred  to.  It  seems  highly  probable 
that  the  courts  would  have  been  resorted  to  for  the  purpose  of 
ascertaining  the  scope  and  effect  of  these  provisions  if  they 
had  been  new. 

It  is  doubtless,  therefore,  correct  to  say  that,  by  the  law  of 
England,  as  well  before  as  since  the  statute  of  George  II.,  sea- 
men's wages  are  exempt  from  attachment.  If  the  answer  in  this 
case  is  good,  therefore,  the  law  of  the  United  States  upon  this 
subject  must  be  at  variance  with  the  law  of  England,  France, 
and  probably  of  most  other  maritime  nations.  I  havebeen  un- 
able to  discover  any  good  ground' for  supposing  that  any  such 
variance  exists.  Indeed,  the  statute  of  the  United  States, 
passed  June  7, 1873,  renders  it  impossible  to  contend  for  any 
such  variance,  unless  it  be  in  regard  to  a  part  of  the  coastwise 
trade.  The  provision  of  the  act  of  June  7, 1873,  (now  section 
4536,  Rev.  St.,)  is  as  follows :  "No  wages  due  or  accruing  to  any 
seamanor  apprentice  shall  be  subject  to  attachment  or  arrest 
from  any  court. "  This  provision,  of  course,  ends  all  controversy 
if  it  is  applicable  to  the  present  case.  But  the  claimants  insist 
that  it  is  inapplicable  to  the  libellants'  wages  because  of  the 
subsequent  act  of  June  9,  1874,  (18  St.  at  Large,  64,)  which 
declares  that  none  ot  the  provisions  of  the  act  of  Jane  7, 1873> 
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shall  "apply  to  sail  or  steain-vessels  engaged  in  the  coastwise 
trade,  except  the  coastwise  trade  between  the  Atlantic  and 
Pacific  coasts. *  When  it  is  considered  that  the  well-known 
mischiefs  aimed  at  by  the  act  of  1874r  had  no  relation  what- 
ever to  the  provision  in  the  act  of  1872,  reprpduced  in  section 
4536,  the  language  of  the  act  of  1874  afiPords  room  to  aigno 
that  it  was  not  intended  to  affect  the  provision  of  section 
4536.  Section  4536  declares  a  privilege  in  favor  of  the  sea- 
man as  against  his  creditors,  and,  not  being  a  provision  of  a 
character  to  be  applicable  to  the  vessel,  may,  perhaps,  without 
much  difficulty,  be  held  to  be  unaffected  by  the  act  of  1874. 
Certainly  the  language  of  the  act  of  1874  is  ill  adapted  to 
convey  the  idea  that  it  was  intended  to  create  a  discrimina- 
tion in  the  matter  of  exemption  from  attachment  against  sea- 
men who  have  served  in  the  coastwise  trade.  No  fonndation 
in  reason  for  such  a  discrimination  has  been  discovered,  and  it 
would  be  nnjnst.  The  act  of  1874  was,  no  doubt,  passed 
without  reference  to  its  effect  npon  that  provision  contained 
in  section  4536.  It  had  an  entirely  different  purpose,  and  I 
am  by  no  means  certain  that  it  would  be  going  beyond  the 
bounds  of  proper  construction  to  hold  that  it  has  no  effect 
upon  the  provision  of  section  4536.  "Statutes  are  to  be  con- 
strued according  to  the  intent  of  the  makers,  if  this  can  be 
ascertained  with  reasonable  certainty,  although  such  eon- 
Btruction  may  seem  contrary  to  the  ordinary  meaning  of  the 
letter  of  the  statute."     Bigelow  v.  Maynard,  4  Gush.  316. 

But  if  such  a  construction  cannot  be  given  to  the  act  of 
1874,  at  most  the  set  has  simply  the  effect  of  a  repealing 
statute.  The  question  then  arises  whether  the  exemption 
declared  in  the  act  of  1872  did  not  exist  in  the  law  of  the 
United  States  prior  to  the  passage  of  that  act?  The  answer 
to  this  inquiry  seems  to  be  indicated  by  what  has  been  already 
said.  If  I  am  correct  in  the  condasion  that  such  an  exemp- 
tion has  always  existed  upon  the  continent  as  well  as  in 
England, -it  is  not  hard  to  say  that  the  law  of  the  United 
States  is  the  same.  For  while,  as  was  observed  by  the 
supreme  court  of  the  United  States  in  the  case  of  The  Lotta- 
u-ana,  21  Wall.  572,  the  maritime  law  is  only  so  far  opera* 
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tive  as  law  in  any  ooontry  as  it  is  adopted  by  the  laws  and 
usages  of  that  country,  it  still  remains  true  that  "foreign 
jurists  and  ordinances  are  familiarly  quoted  as  *  *  * 
credible  witnesses  to  prove  what  the  marine  law  is."  Ware, 
J.,  The  Eligaieth  and  Jane,  1  Ware,  39.  And,  in  the  absence  of 
any  good  reason  to  the  contrary,  it  is  iucumbent  upon  the 
courts  of  this  country  to  adopt,  as  far  as  may  be,  those  rules 
that  have  been  generally  adopted  by  other  commercial  nations, 
and  which  are  referred  to  as  constituting  "a  sort  of  common 
law  of  the  sea."  Ware,  J.  Especially  is  this  true  in  respect 
to  a  rule  like  the  one  under  consideration,  resting,  as  it  does, 
upon  considerations  of  public  policy  certainly  as  weighty  in 
this' as  in  any  other  country,  and  against  which  there  exists 
no  current  of  decision.  I  find,  therefore,  in  the  Gonsolato, 
the  French  ordinances,  and  the  law  of  En^^and,  good  ground 
for  the  opini<»i  that  by  the  maritime  law  of  the  United  States 
the  wages  of  seamen  are  not  subject  to  garnishment  at  the 
instance  of  a  creditor  of  the  seaman  in  an  action  at  law. 
This  conclusion  is  aided  by  the  presence  in  the  act  of  1872  of 
the  provision  already  quoted,  for  at  the  time  of  the  passage 
of  that  act  there  was  no  present  necessity  for  such  a  pro- 
vision. 

A  few — very  few — cases  of  attempts  to  attach  the  wages  of 
seamen  are  to  be  found  scattered  through  the  reports,  but  I  have 
not  been  able  to  find  any  case  where  the  attempt  was  sue- 
cessful.  So  far  as  the  fact  goes,  it  may  be  truly  said,  I 
think,  that  seamen's  wages  have  been  for  the  most  part 
exempt  from  attachment  in  this  as  in  other  countries.  It 
cannot  be  gathered  either  from  debates  in  congress,  the 
reported  cases,  or  the  practice  of  the  maritime  community, 
that  any  mischief  existed  which  gave  rise  to  the  provision  in 
question  in  the  act  of  1872.  It  is  therefore  fair  to  conclude 
that  the  provision  was  simply  declarative  of  a  rule  which  had 
been  adopted  by  the  usages  of  this  country  from  the  laws  <^ 
England  and  the  continent,  as  unquestionably  are  sevend 
other  provisions  standing  in  immediate  connection  with  this 
one  in  the  statute. 

But  aside  from  the  provision  in  the  act  of  1873,  or  the  rate 
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of  the  general  maritime  law,  theie  are  reasons  to  be  fonnd  in 
the  proviBionB  of  the  aet  of  July  20,  1790,  (now  sections 
4530,  4546,  4547,  of  the  Revised  Statutes,)  which  strongly 
sustain,  if  they  do  not  compel,  the  conclusion  that  seamen's 
wages  are  exempt  from  garnishment  in  an  action  at  law. 
The  act  of  1790,  which,  so  far  as  it  is  reproduced  in  the  above- 
mentioned  sections  of  the  Revised  Statutes,  is  wholly  unaf- 
fected by  the  act  of  June  9,  1874,  provides  that  "as  soon  aa 
the  voyage  is  ended,  and  the  cargo  or  ballast  is  fully  dis- 
charged at  the  last  port  of  delivery,  he  (the  seaman)  shall  be 
entitled  to  the  wages  which  shall  then  be  due."  This  provis- 
ion is  absolute.  There  is  no  exception  in  the  case  of  service 
of  an  attacement.  It  does  not  say  the  seaman  or  his  cred- 
itor. But  the  statute  proceeds,  (section  4546:)  "Whenever 
the  wages  of  any  seaman  are  not  paid  within  10  days  after 
the  time  when  the  same  ought  to  be  paid,  or  any  dispute 
arises  between  the  master  and  seaman  touching  wages,  the 
district  judge  of  the  judicial  district  where  the  vessel  is 
*  *  *  may  summon  the  master  to  appear  before  him  to 
show  cause  why  process  should  not  issae  against  such  vessel, 
her  tackle,  apparel,  and  furniture,  according  to  the  course  of 
admiralty  courts,  to  answer  for  the  wages. "  Section  4547. 
"If  the  master  against  whom  such  summons  is  issued  neg- 
lects to  appear,  or,  appearing,  does  not  show  that  the  wages 
are  paid,  or  otherwise  satisfied  or  forfeited,  and  if  the  mat- 
ter in  dispute  is  not  forthwith  settled,  the  judge  shall  certify 
to  the  clerk  of  the  district  court  that  there  is  sufficient  cause  of 
complaint  whereon  to  found  admiralty  process,  and  there- 
upon the  clerk  of  such  court  shall  issue  process  against  the 
vessel,  and  the  suit  shall  be  proceeded  on  in  the  court,  and 
final  judgment  shall  be  given,  according  to  the  usual  course 
of  admiralty  courts  in  such  cases." 

By  this  provision  every  seaman  is  given  a  statutory  right> 
in  every  case  of  subtraction  of  his  wages,  to  have  the  master 
of  the  vessel  summoned  to  show  cause  why  process  should 
not  issue  against  the  vessel,  and  jurisdiction  is  given  to  the 
district  judge  of  any  district  where  the  vessel  may  be  to  s» 
summon  the  master.     It  is  difficult  to  see  how  the  district 


Digitized  by 


Google 


U'OAlttY  V.  BTKAU-PBOPELUI&  CIXT  OF  HBW  BSDFOBD.      S25 

<3oait  can  b«  oasteA  of  jarisdlction  to  issue  the  summons 
thna  prescribed,  by  an  attachment  issued  at  the  instance  of  a 
creditor  of  the  seaman  in  an  action  at  law.  But  the  statute 
goes  further,  and  declares  that  the  vessel  shall  be  forthwith 
seized  unless  the  master  show  that  the  wages  have  been  "paid 
or  otherwise  satisfied  or  forfeited."  An  absolute  and  statu* 
toiy  right  is  here  conferred  npon  the  seaman  to  have  the 
vessel  seized  and  sold  in  every  case  where  the  master  omits 
to  show  that  the  wages  have  been  paid  or  otherwise  satisfied 
or  forfeited.  Surely  it  is  straining  language  to  say  that  proof 
of  service  of  an  attachment  upon  the  ship-owner  at  the 
instance  of  a  creditor  of  a  seamau  would  show  that  the  wages 
had  been  paid  or  otherwise  satisfied  or  forfeited,  within  the 
meaning  of  the  act  of  1790.  Still  further,  the  statute  declares 
that  any  dispute  between  the  seaman  and  the  ship-owner 
touching  the  wages  shall  be  determined  according  to  the 
course  of  the  admiralty,  unless  the  seaman  elect  to  bring  his 
action  at  law.  Is  it  possible  that  the  seaman  can  be  deprived 
of  the  right  thus  conferred  by  a  statute  of  the  United  States, 
by  the  act  of  his  creditor  in  causing  an  attachment  to  be 
served  upon  the  ship-owner?  Yet  such  must  be  the  result, 
if  wages  are  subject  to  be  attached  by  process  from  a  state 
court.  Such  is  the  result  claimed  here,  where  it  is  said  that 
this  seaman,  Hare,  cannot  proceed  against  the  vessel  for  his 
wages,  and  cannot  have  his  dispute  determined  according  to 
the  course  of  the.  admiralty,  because  one  Eddy,  a  creditor, 
has,  without  his  concurrence,  commenced  a  suit  for  him 
against  the  owners,  in  the  second  district  court  of  the  county 
of  Bristol. 

Another  provision  in  the  act  of  1790  maybe  referred  to  as 
bearing  upon  this  same  question.  The  act  declares  (section 
4547)  that  "in  such  suit  aU  the  seamen  having  cause  of  com- 
plaint of  the  like  kind  against  the  same  vessel  shall  be  joined  aa 
complainants."  This  is  a  provision  of  statute  made  not  only 
to  save  the  ship-owner  from  being  subjected  to  several  suits 
by  members  of  the  same  crew,  but  also  to  save  the  seamen 
the  expense  and  delay  attending  several  distinct  suits.  It  is 
by  virtue  of  this  provision  that  in  this  proceeding  not  only 
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Hare  bat  McCarty  is  a  party  libellant.  Of  course,  the  attach- 
ment issued  at  the  instance  of  the  creditor  of  Hare  against 
Hare's  wages  is  no  bar  to  the  proceeding  so  far  as  McCarty 
is  concerned,  and  if  this  answer  prevail  these  owners  will  be 
harassed  by  two  suits — one  at  the  instance  of  Eddy,  for 
Hare's  wages  in  the  second  district  court  of  Bristol  county, 
and  the  other  by  McCarty  here ;  and  further  liable,  for  aught 
I  know,  to  as  many  other  suits  as  there  were  members  of  the 
crew;  while  Hare  must  bear  the  expense  of  one  suit  and 
McCarty  of  another,  and  this  in  the  face  of  a  statute  of  the 
United  States  declaring  that  there  shall  be  but  one  suit,  in 
which  all  the  crew  shall  be  joined  as  complainants.  These 
provisions  of  the  act  of  1790  not  only  furnish  strong  evidence 
that  at  that  early  day  wages  of  seamen  were  understood  to 
be  exempt  from  attachment,  but  they  are  wholly  inconsistent 
with  the  existence  of  a  right  on  the  part  of  a  creditor  to 
attach  a  seaman's  wages  in  an  action  at  law,  and  therefore 
seem  to  compel  the  conclusion  that  such  attachments  are  not 
allowed  by  the  laws  of  the  United  States. 

The  same  conclusion  is  arrived  at  from  an  application,  to 
the  peculiar  contract  of  the  mariner,  oi  the  principles  of  the 
common  law  invoked  by  courts  of  law  in  cases  of  garnishment. 
Garnishment  is  said  to  be,  in  effect,  a  suit  by  the  defendant 
in  the  plaintiff's  name  without  the  defendant's  coneurrence, 
and,  indeed,  in  opposition  to  his  will.  Drake  on  Attachments, 
§  451.  It  is  well  settled  that  garnishment  cannot  have  the 
effect  of  changing  the  nature  of  the  contract,  and  it  does  not 
lie  where  its  effect  will  be  to  allow  a  creditor  of  the  principal 
debtor  to  enforce  a  contract  in  a  manner  different  from  its 
legal  effect  and  the  agreement  of  the  parties.  Sawyer  v.  Thomp' 
ton,  4  Foster,  515.  If  these  principles  be  applied  to  the  sea- 
men's contract,  it  will  be  found  necessary,  as  I  think,  to  declare 
that  the  wages  due  a  seaman  constitute  a  demand  of  such  a 
character  that  the  law  forbids  an  aittaohment  of  them  in  an 
action  at  law. 

"The  contract  of  hire  for  mariners  stands  on  reasons  pecu- 
liar to  itself."  Ware,  J.,  in  The  Elizabeth  and  Jane,  1  Ware, 
85.    One  characteristic  element  in  this  contract  is  that,  upon 
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gronnds  of  public  policy,  the  law  has  attached  to  it  a  lien  upon 
the  Bbip.  This  feature  is  deemed  of  such  essential  impor- 
tance that  an  express  agreement  on  the  part  of  seamen  to 
waive  the  lien  will  be  disregarded.  "Admiralty  courts  will 
withhold  their  sanction  from  such  agreements,  not  only  upon 
equitable  considerations  growing  out  of  the  improvidence  and 
want  of  intelligence  of  seamen  in  their  bargains,  but  also 
upon  considerations  of  pabUo  policy."  Bettg,  }.,  The  Sarah 
Jane,  B.  &  H.  414.  "Every  maritime  nation  has  a  deep  in< 
terest  in  the  protection  and  preservation  of  seamen,  as  a  class 
of  men  of  indispensable  necessity  for  the  purposes  both  of 
peace  and  war.  Their  preservation,  therefore,  for  the  service 
of  the  country,  becomes  an  object  of  public  policy."  Ware,  J., 
Hutchinson  t.  Cofnbs,  1  Ware,  66.  Now,  it  is  obvious  that  the 
necessary  result  of  a  garnishment  of  wages  in  an  action  at 
law  is  the  destruction  of  the  seaman's  lien  upon  the  ship.  The 
only  result  of  the  proceeding  of  garnishment  is  to  secure  a 
personal  liability  on  the  part  of  the  garnishee  to  apply  the 
money  to  the  payment  of  the  plaintiff's  debt.  That  is  the 
sole  object  of  the  proceeding.  It  has  been  said  that  garnish- 
ment is  a  compulsory  assignment,  accomplished  by  the  pro- 
cess and  similar  in  legal  effect  to  a  voluntary  assignment  of 
the  debt  by  the  debtor.  But  it  is  <mly  the  personal  liability 
of  the  garnishee  that  can  be  so  assigned.  An  assignment  of 
bis  wages  by  the  seaman  himself  does  not  transfer  the  lien. 
The  A.  D.  Patchin,  12  Law  Eep,  31.  By  a  garnisttment  of 
wages  no  transfer  to  the  attaching  creditor  of  the  seaman's 
lien  upon  the  ship  is  effected.  The  lien  is  simply  destroyed. 
The  very  act  of  the  common-law  court  in  acquiring  jurisdic- 
tion to  enforce  the  seaman's  demand  against  the  owner  of  the 
ship,  puts  an  end  to  the  seaman's  lien.  Where  snob  is  the 
necessaiy  result  of  the  garnishment,  the  proceeding  will  not 
lie,  for  it  is  not  permitted  by  means  of  garnishment  to  deprive 
the  defendant  of  the  benefit  of  his  contract.  The  case  in 
hand  directly  involves  the  application  of  this  principle,  for 
here  the  ground  taken  is  that  Hare  cannot  proceed  against 
the  ship,  and  it  will  not  be  contended  that  Eddy,  his  creditor, 
can,  in  the  second  district  court  of  the  county  of  Bristol. 
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Says  Chief  Justice  Taney:  "The  seamen  as  a  matter  of  right 
are  entitled  to  the  process  of  the  covirt  to  enforce  payment 
promptly  in  order  that  they  may  not  be  left  penniless  and 
without  means  of  support ;  and  the  right  to  this  remedy  is  as 
well  and  firmly  established  as  the  right  to  the  paramount  lien. 
No  court  of  common  law  can  enforce  or  displace  this  Uen. 
It  has  no  jurisdiction  over  it,  nor  any  right  to  obstruct  or 
interfere  with  the  lien  or  the  remedy  which  is  given  to  the 
seamen.     Taylor  v.  Carryl,  20  How.  601. 

Again:  "Courts  of  law  cannot  undertake,  by  garnishment, 
to  settle  the  equities  between  the  parties  in  order  to  subject 
an  equitable  demand  which  the  defendant  may  have  against 
the  garnishee  to  the  payment  of  the  defendant's  debt."  Drake 
on  Attachments,  457.  The  contract  of  the  mariner  is  an 
equitable  contract,  and  it  gives  rise  to  equitable  rights  not 
capable  of  being  preserved  by  a  court  of  common  law.  One 
of  these  is  the  right  to  submit  the  terms  of  the  contract  to  be 
scrutinized,  and,  if  necessaiy,  reformed,  by  a  court  of  equity 
before  it  be  enforced.  This  right  the  mariqer  may  waive  by 
electing  to  enforce  his  contract  as  it  is,  in  a  court  of  common 
law ;  but  such  a  waiver  cannot  be  effected  against  his  will  by 
the  act  of  a  creditor  in  attaching  his  wages.  To  permit  that 
would  be  to  deprive  the  seaman  of  a  substantial  right  without 
any  consideration.  The  reality  and  importance  of  this  right 
of  the  mariner  will  be  made  to  appear  by  referring  to  a  few 
familiar  passages  selected  out  of  many  to  the  same  effect. 
Sprague,  J.,  says:  The  court  "scrutinizes  all  contracts  re- 
specting seamen's  wages  in  order  to  see  that  advantage  has 
not  been  taken  of  their  necessities,  ignorance,  or  thoughtless 
imprudence."  The  Bark  Rajah,  1  Sprague,  199.  "In  ail  mar- 
itime countries  seamen  are  privileged  to  go  in  their  own  pecu- 
liar courts,  whose  course  and  form  of  proceeding  are  adapted 
to  the  direct  and  guileless  character  of  the  sailors."  Ware,  }., 
3  Davies,  118,  The  Betsi/  and  Rhody.  A  court  of  admiralty, 
"within  its  jurisdiction,  acts  upon  the  liberal,  enlarged  princi- 
ples of  a  court  of  equity,  and  especially  it  does  so  in  dealing 
with  the  contract  between  the  seamen  and  owners."  Ware, 
3.,  Id.     "A  court  of  admiralty  it  is  certain  will,  in  some 
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oases,  give  a  remedy  where  a  court  of  common  law  woul^ 
not."     Ware,  J.,  Davies,  119. 

If  such  be  the  privilege  of  the  seaman  under  the  law,  it  can- 
not  be  permitted  to  a  creditor,  against  the  will  of  the  seaman,  to 
submit  his  rights  to  be  determined  by  a  court  of  law  in  a  pro- 
ceeding where  of  course  tb^  ship-owner  has  the  right  to  defend, 
and  where  he  may  set  up,  for  instance,  that  the  sailor  had 
agreed  that  all  differences  in  regard  to  his  wages  should  be 
referred  to  the  chamber  of  commerce  or  the  court  of  common 
pleas  of  the  city  and  county  of  New  York,  as  was  done  in  the 
case  of  The  Sarah  Jane,  B.  &  H.  402;  or  that  the  owners, 
by  the  terms  of  the  contract,  have  a  set-off  for  the  value  of 
medicine  furnished  the  seaman,  as  was  done  in  Harden  y. 
Gordon,  2  Mason,  559;  or  that  the  seaman  had  agreed  that 
the  wages  should  not  become  due  until  three  months  after  the 
end  of  the  voyage,  when  of  course  the  ship  would  have  gone 
to  sea  again,  as  in  the  case  of  The  Exprete,  B.  &  H.  608 ;  or 
that  the  contract  was  in  the  form  used  by  The  George  Home, 
1  Hagg.  378,  of  which  Lord  Btowell  said:    "It  would  take 

■  me  up  a  very  inconvenient  time  to  point  out  half  the  imperti- 
nences with  which  it  is  stuffed,  and  which  it  is  high  time 
should  be  corrected."  A  seaman  would  surely  have  great 
cause  to  complain  of  the  law  that  wonld  permit  his  creditor, 
against  his  will,  to  submit  questions  like  these  to  a  court  of 
law,  which,  according  to  Lord  Lyndhurst,  can  find  "no  princi- 
ple by  which  a  contract  entered  into  by  mariners  is  to  be 
construed  differently  from  those  made  by  other  persons." 
Jeate  v.  lioy,  1  Cromp.  M.  &  R.  316.  See,  also,  Wehh  v. 
Duckincifield,  in  this  state,  18  Johnson,  390,  and  Goodrich 
V.  Peabody,  in  the  state  of  Massachusetts,  2  Dane,  Abr.  462. 
Furthermore,  the  contract  of  the  mariners  is  a  species  of 
partnership,  (Emerigon.)  "It  is  not,  indeed,  a  partnership 
as  to  all  the  effects  of  that  contract,  but  as  to  some  of  its  con- 
sequences." Ware,  J.,  Skolfieli  v.  Potter,  2  Davies,  401. 
"In  the  common  sense  and  equity  of  the  case,  the  crew  and 
the  vessel  have  a  joint  or  partnership  interest  in  freight,  and, 

^independent  of  positive  regulation,   special  contract,  or  a 
Qsage  that  has  the  force  of  law,  no  distinction  can  be  mad« 
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between  the  title  of  the'  orew  to  the  freight  and  that  of 
the  vessel  or  owners.  It  is  in  its  own  nature  as  perfectly  a 
joint  or  partnership  interest  aa  can  be  oonceiTed.  These 
opinions  expressed  are  not  new."  Ware,  J.,  The  Brig  Spar- 
tan, 1  Ware,  139.  But  it  has  been  held  that  when  a  gar- 
nishee was  sought  to  be  charged  on  the  ground  that  he  was 
indebted  to  the  defendant  in  respect  of  a  partnership  which 
had  existed  between  them,  but  the  accounts  of  which  had  not 
been  settled,  the  proceeding  could  not  be  sustained.  Bum' 
ham  V.  Hopkinson,  17  N.  H.  259.  Whether,  in  this  pres- 
ent case,  the  freight  earned  by  these  seamen  has  been  col- 
lected or  not,  we  do  not  know.  If  the  freight  has  not  been 
collected,  the  seaman  must  lose  his  interest  in  it,  if  the  gar- 
nishment of  the  owner's  debt  for  the  wages  holds  good.  If 
it  has  been  collected,  it  is  held  by  the  owners  in  trust  for  the 
seaman  pro  tanto.  And,  inasmuch  as  the  trust  cannot  be 
enforced  in  the  second  district  court  of  Bristol  county,  to 
uphold  the  attachment  is  to  overthrow  the  trust.  "Garnish- 
ment can  have  no  effect  to  overthrow  trusts."  Drake  on 
Attachments,  §  454A. 

In  regard  to  the  garnishment  of  a  legacy,  which  is  a  sum 
of  money  payable  out  of  the  estate,  subject  to  chancery  juris- 
diction,  where  the  executor  is  treated  as  trustee  of  the 
estate  for  the  benefit  of  those  interested  in  it,  it  has  been 
held  to  be  exempt  from  attachment,  because  of  the  great 
inconvenience  and  manifest  incongruity  attending  the  appli- 
cation of  the  law  of  garnishment  in  such  oases.  "Seamen 
are  emphatically  the  wards  of  the  admiralty,  and,  although 
not  technically  incapable  of  entering  into  a  valid  contract, 
they  are  treated  in  the  same  manner  as  courts  of  equity  are 
accustomed  to  treat  young  heirs  dealing  with  their  expectan- 
cies, and  cestui  que  trusU  with  thoir  trustees."  Story,  J.^ 
Hariiden  v.  Gordon,  2  Mason,  541.  The  rights  of  seamen,  by 
virtue  of  the  contract  of  hire,  are  those  of  a  cestui  que  trtut, 
of  a  mortgagee,  of  a  part  owner  of  the  freight.  They  have 
privileges,  personal  in  their  nature,  conferred  by  the  law  and 
upheld  everywhere  upon  grounds  of  public  policy.  Gaumont, 
Diet.  Droit  Maritime,  677,  title  "Gens  de  Mer."     If  great  in- 
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convenience  and  manifest  incongmity  attending  the  applica- 
tion of  the  law.  of  garnishment  are  reasons  for  exempting  anj 
demands  from  garnishment,  those  reasons  are  as  weighty  in 
a  case  of  this  as  of  any  other  character.  Says  the  court  in 
Husgie  T.  O.  L.  U.  Congregation,  85  Oal.  878:  "If  we  admit 
that  the  equitable  rights  of  the  defendant  can  be  reached  in 
that  way,  we  must  go  to  the  length  of  holding  that  our  jus- 
tice's courts  can  take  cognizance  of  them,  and  must  be  called 
upon  to  ascertain  and  condemn  them  to  the  use  of  the  plain- 
tiff, however  difficult  the  undertaking  may  be,  and  however 
inadequate  the  powers  of  those  courts."  ^So  herre,  if  it  be 
held  that  an  assignment  of  the  seaman's  contract  to  his 
creditor  can  be  effected  by  the  process  of  garnishment,  and 
the  contract  enforced  for  the  creditor's  benefit,  by  the  second 
district  court  of  the  county  of  Bristol,  we  must  go  the 
length  of  holding  that  that  court  can  scrutinize  the  contract 
and  reforms  its  terms — can  enforce  the  security  attached  to 
it,  by  process  in  rem  against  the  ship — can  settle  the  partner- 
ship account  in  regard  to  the  freight.  This  seems  to  be  the 
inevitable  result  of  upholding  the  attachment,  and  it  is  con- 
clusive against  the  existence  of  a  right  to  attach  the  wages 
by  process  of  a  court  of  law. 

Having  thas  endeavored  to  show  that  seamen's  wages, 
whether  earned  in  the  coastwise  trade  or  otherwise,  are  not 
subject  to  garnishment  at  the  instance  of  a  creditor  in  an 
action  at  law,  I  proceed  to  consider  the  effect  of  the  fact 
stated  in  the  supplemental  answer,  namely,  that  in  the  suit 
brought  by  Eddy  the  state  court  arrived  at  the  opposite  con- 
clusion, and  directed  that  the  libellant's  wages  be  applied  to 
the  pajrment  of  Eddy's  demand.  According  to  the  claimant's 
contention,  that  adjudication  of  the  state  court  is  binding 
upon  this  court,  and  is  conclusive  of  the  claimant's  right  to  a 
dismissal  of  this  libel,  so  far,  at  least,  as  concerns  the  wages 
of  the  libellant  Hare.  But  such  is  not  my  opinion.  The 
adjudication  of  the  state  court  in  the  suit  of  Eddy,  although 
to  be  treated  with  all  respect,  is  without  binding  effect  in  the 
present  proceeding,  and  does  not  relieve  this  vessel  from  lia- 
bility to  the  present  proceeding.     The  libellant  was  no  party 
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to  the  suit  in  the  state  conrt,  for  he  was  never  served  vith 
process,  and  never  appeared. 

The  Old  Colony  Steam-boat  Company,  who  were  the  gar- 
nishees  in  the  state  court,  are  not  defendants  here,  for  this  is 
a  proceeding  in  rem  against  the  vessel.  The  Old  Colony 
Steam-boat  Company  is  simply  a  claimant  in  this  proceeding, 
entitled  to  defend  the  vessel,  because  of  the  fact  that  the  ves- 
sel when  seized  was  owned  by  that  corporation,  bnt  not  liable 
to  a  personal  judgment,  unless  upon  a  stipulation  for  value 
standing  in  place  of  the  vessel,  if  such  a  stipulation  has  been 
given,  of  which  the  pleadings  convey  no  information.  The 
proceeding  in  the  state  court  was  also  a  proceeding  in  rem. 
When  a  defendant  is  not  served  with  process,  the  proceeding 
by  garnishment  "is  to  be  treated  to  all  intents  and  purposes 
as  a  mere  proceeding  in  rem.'"  Story,  Conflict  of  Laws,  § 
549;  Drake  on  Attachments,  §  474.  The  validity  of  the 
judgment  rendered  by  the  state  court  depends,  therefore,  upon 
the  question  whether  that  court  acquired  jurisdiction  over 
the  thing  proceeded  against,  namely,  the  libellant's  wages. 
That  question  is  open  to  be  passed  on  by  this  court,  because 
it  pertains  to  the  jurisdiction,  (Thompson  v.  Whitman,  18 
Wall.  457,)  and  it  is  disposed  of  by  the  conclusion  already 
arrived  at,  that  the  garnishment  of  seamen's  wages  is  forbid- 
den by  the  law.  In  Hattinga  v.  Farmer  the  validity  of  a 
judgment  against  an  Indian  was  considered  by  the  court  of 
appeals  of  this  state,  and  the  court  say :  "Farmer  was  served, 
but  the  service  was  prohibited  by  law,  and  therefore  illegal 
and  void.  It  was  no  service,  and  the  justice  had  no  jurisdic- 
tion." In  Taylor  v.  Carryl,  20  How.  583,  a  decree  against 
a  vessel  seized  by  the  marshal,  bnt  found  by  the  supreme 
court  of  the  United  States  to  be  exempt  from  seizure,  was  by 
that  court  held  void. 

Moreover,  the  answer  under  consideration  does  not  state 
that  the  Old  Colony  Steam-boat  Company  has  paid  the  libel- 
lant's wages  to  Eddy,  the  attaching  creditor ;  on  the  contrary, 
the  judgment  of  the  state  court  has  been  appealed  from. 
Non  constat  that  the  wages  will  ever  be  paid  to  Eddy. 
"Where  it  does  not  appear  that  execution  has  been  awarded 
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against  the  gai-niBhee,  and  that  he  has  been  called  on  oreom* 
pelled  to  pay,  it  is  not  snch  a  payment,  merger,  or  discharge 
of  the  original  debt  as  to  be  pleaded  in  bar."  Moriam  t. 
Rundlett,  18  Pick.  511.  Here  the  plea  is  in  bar,  and  upon 
the  authority  just  cited  must  be  held  msufficient. 

But,  in  proceedings  like  the  present,  the  result  of  an  abate- 
ment of  the  action  is  substantially  the  same  as  the  result  of  a 
bar.  At  the  termination  of  the  voyage  the  seaman  and  the  ship 
are  in  the  same  port  at  the  same  time;  if  hie  suit,  then  com- 
menced, be  abated,  the  value  of  the  seaman's  lien  is  reduced 
to  a  matter  of  mere  chance,  for,  if  the  ship  be  allowed  to 
depart,  no  one  can  say  when,  if  ever,  the  seaman  and  the 
ship  will  meet  again  in  port.  The  ship  may  never  return, 
or,  if  she  does,  may  prove  to  have  meanwhile  been  con- 
demned and  sold  in  some  subsequent  proceeding  in  rem.  In 
some  actions  at  law  the  difficulty  arising  from  a  prior  gar- 
nishment of  the  debt  sued  on  has  been  obviated  by  permitting 
a  recovery,  upon  the. condition  that  the  plaintiff  pay  or  secure 
the  debt  of  the  attaching  creditor.  No  such  condition  is 
possible  in  cases  of  seamen, — a  class  so  necessitous  that  an 
advance  of  future  earnings  has  become  a  rule  of  the  merchant 
service, — and  it  is  a  rule  of  the  courts  never  to  require  security 
for  costs  of  them,  wanderers  although  they  are.  In  other 
actions  at  law  judgment  has  been  rendered,  but  execution 
stayed  until  the  debt  of  the  attaching  creditor  has  been  satis- 
fied or  secured.  Such  a  course  is  impossible  in  this  class  of 
eases,  for  the  ship  cannot  be  detained  at  the  wharf  subject  to 
judgment.  These  and  other  similar  considerations,  that  will 
readily  occur  to  the  mind,  serve  to  show  the  extent  of  the 
inconvenience  and  incongruity  attendant  upon  the  application 
of  a  nile  that  permits  the  garnishment  of  seamen's  wages  iu 
an  action  at  law. 

In  conclusion,  I  may  add  that  the  rule  exempting  wages 
from  garnishment  springs  out  of  the  sharp  necessity  which 
the  nature  of  his  calling  casts  upon  the  seaman  when  he 
leaves  his  ship.  A  seaman  is  compelled  to  be  improvident. 
While  at  sea  the  ship  is  his  house,  and  his  daily  bread  he 
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maet  receive  from  the  hands  of  the  ship's  master.  Bag  wages 
cannot  be  paid  him  day  by  day,  but  must  be  allowed  to  ac- 
cumulate  in  the  hands  of  an  unknown  owner.  When  the 
voyage  is  over  he  must  at  once  provide  himself  with  tem- 
porary shelter  and  with  food,  and  for  that  purpose  he  must 
have  money  in  hia  hand.  Therefore  it  is  that  his  wages  are 
nailed  to  the  ship,  and  therefore  it  is  that,  as  in  the  ancient 
days  of  the  Consolato,  so  now,  the  law  is  forced  to  declare 
that  no  man  can  be  permitted  to  say  anything  or  do  anything 
to  deprive  the  seaman  of  the  right  to  demand  his  wages  when 
he  leaves  the  ship. 

Upon  these  grounds  the  exceptions  to  the  answer  are  el- 
lowed. 


McNallt  ».  The  Stbam-Tuo  L.  P.  Daytok,  Thb  SiBAM-Tua 

Jambs  JBowbn,  and  the  float  or. scow  called 

"Number  Foob." 

{(Xreuit  Court,  8.  D.  New  T<yrk.    November  9,  1880.) 

1.  OoLLiatoir— Nbouoencb— BtTRDEir  of  Proof— A  Bbel  for  collision 
alleged  negligence  on  the  part  of  the  tugs  Dayton  and  Bowen  and  the 
scow  Number  Fouz.  The  answer  of  the  Dayton  alleged  that  the  col- 
lision was  wholly  caused  by  the  fault  of  those  on  board  and  in  charge 
of  the  Bowen  and  the  scow,  "  as  alleged  in  the  libel."  The  answers 
of  the  Bowen  and  the  scow  alleged  that  the  collision  was  dne  wholly 
to  the  fault  of  those  managing  the  Dayton  and  the  boats  in  her 
tow.  Hdd,  that  these  admissions  by  the  Dayton  upon  the  one  hand, 
and  the  Bowen  and  the  scow  on  the  other,  would  not  throw  on  either 
of  the  libelled  vessels,  as  between  such  vessel  and  the  libellant,  the 
burden  of  showing  fault  in  the  other. 

S.  Same — Bamx— Bajo:. — MAd,  furihar,  that  there  most  be  prima  faeit 
evidence  of  negligence,  in  such  case,  in  order  to  throw  the  burden  of 
proof  upon  either  of  the  libelled, vessels. 

8.  Same— Saxb— Samb. — Hdd,  further,  that  the  mere  fact  that  the  in- 
jured boat  was  lashed  to  the  side  of  the  Dayton,  without  motive  or 
steering  power,  and  the  absence  of  any  allegation  of  fiult  against  her 
in  the  answers  filed,  did  not  prima  fade  establish  any  fault  in  any 
particular  one  of  the  vessels  libelled. 
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4  Same— Samb— Same.— SeJd,  further,  that,  although  it  might  he  the 
proper  conclusion  from  the  pleadings  in  such  case  that  some  one  or 
two,  or  all  of  the  three  vessels  sued,  must  have  l)een  in  fault,  it  is  for 
the  libellant  to  show  which  one,  and  not  for  any  one  of  the  three  to 
exculpate  itself,  or  prove  fault  in  either  or  both  of  the  other  two. 

9.  Saub — Same — Sakb. — The  answer  of  Ihe  Dayton  alleged  that  the  Day- 
ton and  Bowen  were  approaching  In  such  a  way  that  the  proper 
course  was  for  each  to  pass  on  the  starboard  side  of  the  other ;  that 
the  Dayton  took  the  proper  measures  to  pass  in  that  manner,  and  the 
proper  signals  were  blown,  but  that  the  Bowen  failed  to  give  heed  to 
said  signals,  and  to  take  measures  to  pass  on  the  starboard  hand  of  thfl 
Dayton  and  the  boats  in  her  tow.  Seld,  that  this  did  not  show  any 
negligence  in  the  Dayton,  in  the  absence  of  any  aUegation  to  thecon* 
traiy  in  the  libeL 

6.  Baxb — Same — Same. — The  answers  of  the  Bowen  and  the  scow  each 
alleged  that  at  the  time  the  Dayton  and  her  tow  were  discovered  com- 
ing down  the  river,  by  the  pilot  of  the  Bowen,  the  green  light  of  the 
Dayton  was  visible,  and  she  appeared  to  be  going  between  the  Bowen 
and  the  New  Y  ork  shore,  which  was  then  about  300  yards  distant ;  that 
at  a  proper  distance  the  Bowen  blew  two  blasts,  to  which  the  Daytom 
responded  by  two  blasts,  and  the  Bowen  thereupon  starboarded,  head- 
mg  as  far  to  the  westward  as  she  could  safely  do  without  danger  at 
colliding  with  another  tug  and  tow  on  her  port  side,  heading  in  the 
same  direction ;  that  the  Dayton,  instead  of  keeping  her  course,  or 
starboarding  so  as  to  pass  on  the  starboard  side  of  the  Bowen,  so 
changed  her  course  as  to  shut  out  her  green  light  and  show  her  red 
light  to  the  Bowen ;  that  thereupon,  it  being  evident  that  the  Dayton 
could  not  cross  the  bow  of  the  Bowen  and  of  the  scow  without  immi- 
nent danger  of  collision,  the  Bowen  slowed,  stopped,  and  backed,  and 
that  at  the  time  of  the  collision  tlie  headway  of  the  Bowen  and  the 
scow  was  about  stopped.  Held,  that  there  was  nothing  in  any  of 
these  averments  which  made  out  a  prima  J'aeit  case  of  negligence 
against  the  Bowen  or  the  scow. 

E.  D.  McCarthy,  for  libellant.    • 

W.  D.  Shipman,  for  the  Bowen  and  the  8C0\r. 

Carpenter  d  Mosher,  for  the  Dayton. 

Blatchfoud,  C.  J.  In  this  case  I  find  the  foUowing  facts 
as  between  the  libellant  and  the  claimant  of  the  steam-tug  L. 
P.  Dayton,  such  facts  being  fonnd  from  the  libel  and  the 
answer  of  said  claimant,  no  testimony  being  pat  in  on  the 
part  of  either  of  said  parties : 

On  the  fourteenth  of  February,  1879,  the  boat  Centennial, 
of  the  burden  of  about  800  tons,  and  of  -which  the  libellant 
was  master,  was  taken  in  tow  by  the  steam-tug  L.  P.  Dayton, 
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at  the  pier  foot  of  Fifty-ninth  street,  New  York,  to  be  tovred 
to  the  Erie  basin,  at  about  5 :80  p.  u.  The  said  boat  was 
loaded  with  a  cargo  of  wheat.  When  the  Dayton  left  Fifty- 
ninth  street  pier  she  had  in  tow  four  boats,  two  on  each  side. 
The  Centennial  was  the  inside  starboard  boat;  that  is,  the 
one  lashed  to  the  starboard  side  of  the  Dayton.  She  was  103 
feet  in  length,  and  her  bow  projected  some  20  feet  beyond  the 
bow  of  the  Dayton.  The  evening  was  clear  and  starlit,  and 
the  tide  ebb.  The  Dayton  landed  one  of  the  boats  which  had 
been  on  her  port  side  at  the  Eagle  pier,  Hobdcen,  and  there- 
after pursued  her  course  with  the  remaining  three  boats. 
When  about  opposite  or  a  short  distance  above  pier  1,  North 
river,  and  about  300  yards  from  the  piers  on  the  New  York 
shore,  the  Centennial  was  run  into  by  the  scow  Number  Four, 
which  was  then  in  tow  of  the  steam-tug  James  Bo  wen,  and 
recfeived  such  injuries  that  she  sank,  with  her  cargo.  The 
Number  Four  was  lashed  to  the  port  side  of  the  Bowen,  and 
the  two  were  proceeding  from  a  point  in  the  East  river  to 
the  Long  dock,  Jersey  City.  At  the  time  of  the  collision  the 
Bowen  was  on  a  course  opposite  or  nearly  opposite  the  course 
then  being  taken  by  the  Dayton  and  her  tow.  The  Centen- 
nial was  under  the  control  and  subject  to  the  direction  of  the 
Dayton,  having  neither  propelling  nor  steering  power  of  her 
own. 

On  the  foregoing  facts  I  find,  as  a  conclusion  of  law,  that 
as  the  libel  alleges  that  the  Dayton  was  negligent  and  in 
fault  in  various  particulars  specified  in  the  libel,  and  as  the 
answer  of  the  claimant  of  the  Dayton  denies  each  of  said  alle- 
gations of  fault  on  the  part  of  the  Dayton,  and  as  no  facts 
are  proved  in  the  case  as  against  the  Dayton,  except  the  fore- 
going facts  admitted  by  said  answer,  and  the  libellant  has 
proved  no  negligence  or  fault  on  the  part  of  the  Dayton,  the 
libel  must  be  dismissed  as  to  the  Dayton,  with  costs  to  hei  in 
this  court,  and  with  $24.25  costs  to  her  in  the  district  court, 
against  the  libellants. 

In  this  case  I  find  the  toUowmg  facts  as  between  the  WmA- 
lant  and  claimant  of  the  steam-tug  James  Bowen,  such  facta 


Digitized  by 


Google 


U'nAIXY  v.  STEAM-TUQ   Ii.  P,  DAYTON.  837 

being  foand  from  the  libel  and  the  answer  of  said  claimant, 
no  testimony  being  put  in  on  the  part  of  either  of  said  par* 
ties. 

On  the  evening  of  the  fourteenth  of  February,  1879,  the 
steam-tug' James  Bowen  took  in  tow  in  the  East  river  the 
scow  Niimber  Four,  the  scow  being  lashed  to  the  port  side  of 
tlie  Bowen.  The  Bowen  and  the  soow  were  bound  to  the  Long 
dock,  Jersey  City.  The  tide  was  ebb.  The  Bowen  and  the 
scow  proceeded  down  the  East  river  to  the  Battery,  and 
rounded  the  Battery.  At  a  point  about  opposite  pier  1, 
North  river,  and  about  300  yards  distant  from  the  New  York 
shore,  the  bow  of  th«  boat  Centennial,  which  was  being 
towed  by  the  steam-tug  L.  P.  Dayton  on  the  starboard  side 
of  the  Dayton,  and  was  going  down  the  North  river,  came 
into  collision  with  the  bow  of  the  said  scow  Number  Four, 
and  the  effect  was  that  the  Centennial  sank. 

On  the  foregoing  facts  I  find,  as  a  conclusion  of  law,  that, 
as  the  libel  alleges  that  the  Bowen  was  negligent  and  in 
fault  in  various  particulars  specified  in  the  libel,  and  as  the 
answer  of  the  claimant  of  the  Bowen  denies  each  and  every 
allegation  in  the  libel  charging  or  imputing  any  fault  or  neg- 
ligence to  the  scow  or  the  Bowen,  or  those  in  charge  thereof, 
and  as  no  facts  are  proved  in  the  case  as  against  the  Bowen, 
except  the  foregoing  facts  admitted  by  said  answer,  and  the 
libellant  has  proved  no  negligence  or  fault  on  the  part  of  the 
Bowen,  the  libel  must  be  dismissed  as  to  the  Bowen,  with 
costs  to  her  in  this  court,  and  with  f  23.95  costs  to  her  in  the 
district  court  against  the  libellant. 

In  this  case  I  find  the  following  facts  as  between  the  libel- 
ant and  the  claimant  of  the  scow  Number  Four,  such  facts 
being  found  from  the  libel  and  the  answer  of  said  claimant, 
no  testimony  being  put  in  on  the  part  of  either  of  said  par- 
ties: 

On  the  evening  of  the  fourteenth  of  February,  1879,  the 
steam-tug  James  Bowen  took  in  tow,  in  the  East  river,  the 
scow  Number  Four,  the  scow  being  lashed  to  the  port  side  of 
the  Bowen.    The  Bowen  and  the  scow  were  bound  to  the 
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Long  Dock,  Jersey  City.  The  tide  was  ebb.  The  Bowen  and 
the  scow  proceeded  down  the  East  river  to  the  Battery,  and 
rounded  the  Battery.  At  a  point  about  opposite  pier  1, 
North  river,  and  about  300  yards  distant  from  the  New  York 
shore,  the  bow  of  the  boat  Centennial,  which  was  being  towed 
by  the  steam-tug  L.  P.  Dayton  on  the  starboard  sideof  the  Day- 
ton, and  was  going  down  the  North  river,  came  into  collision 
with  the  bow  of.  the  said  scow  Number  Four,  and  the  effect 
was  that  the  Centennial  sank. 

On  the  foregoing  facts  I  find,  as  a  conclusion  of  law,  that, 
as  the  libel  alleges  that  the  scow  was  in  fault  in  particulars 
specified  in  the  libel,  and  as  the  answer  of  the  claimant  of 
the  scow  denies  each  and  every  allegation  in  the  libel  charg- 
ing or  imputing  any  fault  or  negligence  to  the  scow  or  the 
Bowen,  or  those  in  charge  thereof,  and  as  no  facts  are  proved 
in  the  case  as  against  the  scow  except  the  foregoing  facts 
admitted  by  said  answer,  and  the  libellant  has  proved  no 
negligence  or  fault  on  the  part  of  the  scow,  the  libel  mast  be 
dismissed  as  to  the  scow,  with  costs  to  her  in  this  court,  and 
with  $23.25  costs  to  her  in  the  district  court  against  the 
libellant. 

The  answer  of  the  Dayton  alleges  that  this  collision  was 
wholly  caused  by  the  fault  of  those  on  board  and  in  charge 
of  the  Bowen  and  the  scow,  "as  alleged  in  the  libel."  This 
admission  by  the  Dayton  certamly  can  have  no  effect  to 
throw  on  the  Dayton,  as  between  her  and  the  libellant,  any 
burden  of  showing  fault  in  the  Bowen  and  the  scow.  The 
libellant  and  the  Dayton  agree  that  there  was  fault  in  the 
Bowen  and  the  scow.  But  when  it  comes  to  making  proof  of 
such  fault,  which  proof  must  be  made  as  against  the  Bowen 
and  the  scow  to  condemn  them,  they  having  denied  the  libel- 
lant's  allegation  of  fault  in  them,  and  the  libellant  having 
initiated  such  allegation  of  fault  in  them,  the  libellant  must 
go  forward  and  prove  such  allegation,  or  else  his  libel  must 
be  dismissed  as  to  the  Bowen  and  the  scow.-  It  is  of  no  con- 
sequence that  such  allegation  is  admitted  in  the  answer  of 
the  Dayton.     8o,  also,  the  allegation  in  the  answer  of  the 
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Bowen  and  in  the  answer  of  the  scow,  that  the  collision  was 
due  wholly  to  the  fault  of  those  managing  the  Dayton  and 
the  boats  in  tow  of  her,  is  only  an  admission  of  an  allegation 
made  in  the  libel  as  respects  the  Dayton,  ajid  can  have  no 
effect  to  throw  on  the  Bowen  or  the  soow,  as  between  either 
of  them  and  the  libellant,  any  bvirdeu  of  showing  fault  in  the 
Dayton. 

Whatever  oases  are  found,  where,  on  a  libel  filed  by  a  vessel 
at  anchor,  or  lying  at  a  pier,  or  in  stays,  against  a  vessel 
colliding  with  her,  it  has  been  held  that  the  mere  fact  of  a 
collision  by  a  vessel  with  another  one  thus  helpless  is  priva 
fade  evidmee  of  negligence  and  fault  in  the  former,  and 
throws  on  her  the  burden  of  proof,  such  doctrine  does  not 
apply  to  this  case,  even  though  the  Centennial  was  helpless, 
lashed  to  the  side  of  the  Dayton,  and  having  no  motive  or 
steering  power.  There  must,  in  all  cases,  be  prima  facie  en.' 
dence  of  negligence.  There  is  none  in  this  case,  as  between 
the  libellant  and  any  one  of  the  three  vessels  sued.  The  Cen- 
tennial was  in  motion  with  the  Dayton.  Her  helplessness, 
and  even  the  absence  of  any  allegation  of  fault  against  her, 
does  not  establish  prima  facxt  any  fault  in  any  particular  one 
of  the  three  vessels  sued.  Even  though  it  may  be  the  proper 
conclusion  from  the  pleadings  that  some  one  or  two,  or  all  of 
the  three  vessels  sued  must  have  been  in  fault,  it  is  for  the 
libeUant  to  show  which  one,  and  not  for  any  one  of  the  three 
to  exculpate  itself,  or  prove  fault  in  either  or  both  of  the 
other  two.  In  an  admiralty  suit  between  two  parties  only, 
for  a  collision,  the  rule  in  England  seems  now  to  be  that  the 
burden  of  proof  is  not  on  the  claimant,  even  when,  he  sets  up 
matter  strictly  justificatory  ox  excusatory,  until  a  "^ima  fadt 
case  of  negligence  is  shown. 

In  The  Marpesia,  L.  R.  1  Privy  Council  Appeals,  212,  in 
1872,  inevitable  accident  was  set  np  as  a  defence  by  th« 
claimant  in  a  collision  case,  and  it  was  held  that  in  such  a 
case  the  burden  of  proof  lies,  in  the  first  instance,  on  him 
who  brings  the  suit,  and  does  not  attach  to  the  vessel  sued 
until  a  prima  facie  case  of  negligence  is  shown. 

In  The  Abraham,  2  Aspinall's  Mar.  Law  Cases,  N.  S.  34,  in 
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1873,  the  snit  was  against  an  overtaking  veBsel,  which  was 
bound  to  keep  out  of  the  way.  The  answer  admitted  the 
overtaking,  and  set  up  inevitable  accident  by  the  entangling 
of  the  rudder  chains  of  the  overtaking  vessel.  The  plaintiffs 
contended  that  on  these  pleadings  the  defendants  ought  to 
begin,  while  the  defendants  contended  that  the  plaintiffs 
ought  to  show  a  prima  facie  case.  This  was  on  the  view  that 
the  pleadings  did  not  show  a  prima  facie  case  of  negligence, 
although  the  overtaking  vessel  was  bound  to  keep  out  of  the 
way.  Sir  Bobert  Phillimore,  following  The  Marpetia,  held 
that  the  plaintiffs  must  begin. 

In  The  Benmore,  L.  B.  4  A.  &  E.  132,  in  1873,  the  an- 
swer  made  no  charge  of  negligence  against  the  plaintiffs, 
but  denied  generally  the  averments  of  the  petition,  and  pleaded 
inevitable  accident.  The  case  was  one  of  a  collision  between 
two  sailing  vessels,  and  it  appeared  from  the  pleadings  thai 
the  ve^el  sued  was  on  such  a  tack  that  she  was  bound  to 
keep  out  of  the  way  of  the  other  vessel.  Sir  Bobert  Phillimore 
held  that  it  had  been  the  practice  to  call  on  the  defendants 
to  begin  in  oases  where  no  charge  of  negligence  was  made 
against  the  plaintiff,  and  the  only  defence  raised  on  the  plead- 
ings was  inevitable  accident,  but  that  on  the  decision  in  The 
Marpesia  the  plaintiffs  mast  begin. 

As  respects  the  Dayton,  no  prima  facie  case  of  negligence 
on  her  part  is  shown  by  her  answer.  The  fact  that  the  col- 
lision occurred  while  the  Centennial  was  under  the  control 
and  direction  of  the  Dayton,  and  had  neither  propelling  nor 
steering  power  of  her  own,  is  noi  prima  facie  evidence  of  negli- 
gence in  the  Dayton.  The  answer  of  the  Dayton  alleges  that 
the  Dayton  and  the  Bowen  were  approaching  in  such  a  way 
that  the  proper  course  was  for  each  to  pass  on  the  starboard 
side  of  the  other ;  that  the  Dayton  took  the  proper  measures 
to  pass  in  that  manner,  and  the  proper  signals  were  blown, 
but  that  the  Bowen  failed  to  give  heed  to  said  signals,  and  to 
take  measures  to  pass  on  the  starboard  hand  of  the  Dayton, 
and  the  boats  in  her  tow.  There  is  nothing  to  the  contrary 
of  this  alleged  in  the  libel,  and  this  does  not  show  any  negli- 
gence in  the  Dayton.     The  answers  of  the  Bowen  and  the 
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scow  are  no  eTidence  against  the  Dayton.  Even  under  the 
most  stringent  rule,  if  the  Dayton  alone  were  sued,  the  bur- 
den of  proof  to  show  negligence  in  her  would,  on  the  libel  and 
her  answer,  be  on  the  libellaut. 

As  respects  the  Bowen  and  the  scow  no  prima  facie  case  of 
negligence  is  shown  as  to  either  of  them  by  her  answer.  The 
answer  of  each  alleges  that  at  the  time  the  Dayton  and  her 
tow  were  discovered  coming  down  the  river  by  the  pilot  of  the 
Bowen  the  green  light  of  the  Dayton  was  visible,  and  she 
appeared  to  be  going  between  the  Bowen  and  the  New  York 
shore,  which  was  then  about  300  yards  distant;  that  at  a 
proper  distance  the  Bowen  blew  two  blasts,  to  which  the  Day- 
ton responded  by  two  blasts,  and  the  Bowen  thereupon  star- 
boarded, heading  as  far  to  the  westward  as  she  could  safely 
do  without  danger  of  colliding  with  another  tug  and  tow  on 
her  port  side,  heading  in  the  same  direction;  that  the  Dayton, 
instead  of  keeping  her  course  or  starboarding  so  as  to  pass  on 
the  starboard  side  of  the  Bowen,  so  changed  her  course  as  to 
shut  out  her  green  light  and  show  her  red  light  to  the  Bowen ; 
that  thereupon,  it  being  evident  that  the  Dayton  could  not 
cross  the  bow  of  the  Bowen  and  of  the  scow  without  imminent 
danger  of  collision,  the  Bowen  slowed,  stopped,  and  backed, 
and  that  at  the  time  of  the  collision  the  headway  of  the  Bowen 
and  the  scow  was  about  stopped.  There  is  nothing  in  any  of 
these  averments  which  makes  out  a  prima  facie  case  of  negli- 
gence against  the  Bowen  or  the  scow.  It  is  urged  for  the 
libellants  that  the  answer  of  the  Bowen  shows  that  she  had 
the  Dayton  on  her  starboard  side,  with  the  courses  of  the  two 
vessels  crossing  so  as  to  involve  risk  of  collision,  and  that, 
therefore,  under  rule  19' of  section  4233  of  the  Bevised  Stat- 
utes it  was  the  duty  of  the  Bowen  to  keep  out  of  the  way  of 
the  Dayton,  and  as  she  did  not  a  prima  facie  case  of  negli- 
gence is  thus  made  out  against  her  by  her  answer.  This  is 
an  error. 

The  facts  stated  in  the  answer  of  the  Bowen  do  not  show 
that  the  courses  of  the  two  tugs  were  crossing  when  the 
Bowen  discovered  the  Dayton.  On  the  contrary,  the  green 
light  of  the  Dayton  was  then  outside  to  the  Bowen,  and  not 
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to  her  red  light,  and  the  Dayton  appeared  to  be  going  be- 
tween the  Bowen  and  the  New  York  shore,  to  the  eastward, 
and  in  a  direction  which  would  cause  her  green  light  to  still 
be  risible  to  the  Bowen,  and  her  red  light  to  be  still  invisible. 
This  would  insure  safety  and  no  collision;  and  to  insure  it 
still  more  the  Bowen  blew  two  whistles,  and  the  Dayton  an- 
swered with  two  whistles.  After  that  the  Bowen  starboarded. 
Even  if,  before  so  starboarding,  and  while  so  starboarding, 
the  Bowen  is  to  be  considered  as  having  the  Dayton  on  her 
starboard  side,  with  the  courses  of  the  two  vessels  crossing, 
(which  is  by  no  means  clear  on  these  averments  in  the  answer 
of  the  Bowen,)  her  answer  shows  that  she  took  proper  meas- 
ures to  keep  out  of  the  way  of  the  Dayton ;  that  such  measures 
were  assented  to  at  the  time  by  the  Dayton  as  proper;  and 
that  then  the  Dayton  changed  her  course  and  went  across 
the  bow  of  the  Bowen.  Under  these  circumstances  the  Bowen 
slowed,  stopped,  and  backed.  The  answer  of  the  Bowen 
states,  substantially,  that  there  was  imminent  danger  of  col- 
lision if  she  kept  on.  There  is  nothing  in  all  this  to  show 
negligence  in  the  Bowen.  When  the  Daj^on  so  came  sud- 
denly across  the  bow  of  the  Bowen  a  case  was  not  made 
within  rule  19,  although  in  that  position  the  Bowen  had  the 
Dayton  on  her  starboard  side,  and  their  courses  were  cross- 
ing; and,  even  if  it  were,  the  answer  shows  that  the  Bow^i 
did  all  she  could  to  keep  out  of  the  way  of  the  DajHion.  The 
libel,  so  far  from  alleging  that  it  was  a  fault  in  the  Bowen  to 
slow,  stop,  and  back,  alleges  as  a  fault  in  her  that  she  did 
not  reverse,  or  did  not  do  so  soon  enough.  The  isolated  fact 
of  her  slowing,  stopping,  and  backing  cannot  be  taken  away 
from  the  connection  in  which  it  is  found  in  the  answer,  and 
separated  from  the  circumstances  under  which  the  answer 
states  it  occurred,  particularly  as  the  libel  states  distinctly 
that  it  was  a  fault  in  her  not  to  reverse. 

It  is  urged  that  it  works  injustice  to  the  libellant  to  compel 
him  to  prove  anything,  because  all  his  proof  to  inculpate  one 
tug  must  exculpate  the  other.  But  that  is  a  position  in  which 
he  has  placed  himself,  if  it  exists.  In  his  libel,  however,  he 
ftUeges  specific  faults  against  each  tug,  and  on  them  claims 
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that  lach  tag  is  in  fault.  The  gravamen  of  the  libel  ie  that 
both  tags  were  to  blame,  and  of  course  that  showing  one  in 
fault  will  not  show  the  other  to  be  free  from  fault. 

Not  only  did  the  libellant  introduce  no  evidence  in  the  dis- 
trict court,  but  he  has  introduced  none  in  this  court,  although 
the  appeal  states  that  be  intends  to  have  the  case  heard  in 
this  court  on  proofs  and  testimony.  As  no  case  of  negligence 
is  made  out  against  any  one  of  the  three  vessels  sued,  the 
libel  must  be  dismissed  as  to  each. 


Hardy  v.  Moobb. 
{Dittrtet  Court,  8.  D.  New  York.    November,  1880.) 

I.  Praotiob. — Where  an  alia»  process  was  issued  pursuant  to  an  order  of 
the  court,  on  proof  by  affidavit  that  it  acquired  no  juriadlctioo  under 
the  original  process,  held,  that  this,  in  effect,  vacated  an  interlocutory 
de^ee  granted  in  proceedings  under  the  original  process  to  which  a 
return  had  been  made,  which,  if  true,  showed  that  the  court  had  ac- 
quired jurisdiction  ;  that,  although  the  entering  of  an  order  vacating 
the  decree  would  have  been  more  regular,  failure  to  do  so  did  not  ren- 
der the  cUia*  process  void. 

1,  BiOKiNO  Libel. — Process  issued  on  a  libel  sworn  to  by  one  of  the  proc- 
tors as  attorney  in  fact,  but  unsigned  except  by  the  proctors  by  their 
firm  name,  is  not  void.  The  failure  of  the  libellant  or  his  agent  to 
sign  is,  in  such  case,  a  defect  amendable,  but  until  amendment  has 
been  allowed  the  libel  must  be  considered  as  still  unsigned,  though 
the  proctor  who  swore  to  it  as  attorney  in  fact  afterwards,  but  with- 
out leave  of  the  court,  signed  the  same. 

After  judgment  the  court  is  bound  to  overlook  this  defect. 

Rev.  Bt.  i  39S4. 

3.  Namb  of  LIBEI.I.AI7T. — Kaming  the  libellant  by  the  initials  of  his  Chris- 
tian name  does  not  prejudice  the  defendant  and  is  immaterial,  though 
it  seems  so  to  name  the  defendant,  in  publication  under  an  order  of 
attachment,  would  vitiate  the  attachment. 
Frank  v.  Leoie,  5  Rob.  699. 

In  Admiralty.     Order  to  show  cause. 

On  September  29,  1880,  a  libel  was  filed  with  prayer  for 
process  in  personam  and  clause  of  foreign  attachment.  The 
process  was  accordingly  issued,  and  on  October  5tb  was  re- 
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turned  with  the  marshal's  indorsement  that  he  had  *been 
unable  to  find  the  respondent,  but  had  attached  the  credits 
and  effects  of  the  respondent  in  the  hands  of  a  garnishee.  An 
interlocutory  decree  and  order  of  reference  were  then  entered 
on  their  default.  Shortly  after  the  said  process  was  issued 
it  was  discovered  that  the  libel,  though  sworn  to,  had  not 
been  signed  except  by  the  proctors  as  proctors.  It  was  then 
signed,  without  permission  of  the  court,  by  one  of  the  proctors 
in  behalf  of  the  libellant,  who  had  sworn  to  it  as  attorney  in 
fact.  Subsequently,  on  October  15th,  on  affidavit  of  one  of  the 
proctors,  setting  forth  that  when  the  said  process  was  served 
the  garnishee  had  no  credits  or  effects  of  the  respondent,  but 
that  it  now  holds  such  credits  and  effects  acquired  since  that 
time,  an  aliat  process  was  directed  by  the  court  to  issue,  and 
an  attachment  was  again  levied  by  the  marshal  on  the  credits 
and  effects  of  the  respondent  in  the  bands  of  the  garnishee. 
On  the  return-day  of  this  second  process  neither  the  respond- 
ent nor  the  garnishee  appeared,  and  a  second  interlocutory 
decree  and  order  of  reference  to  a  commissioner  were  entered. 
Testimony  was  taken  before  the  referee,  his  report  made  and 
filed,  costs  taxed,  and  the  final  decree  entered  October  20th.  On 
October  25th  an  order  to  show  cause  on  affidavit  was  granted 
to  the  proctor  for  the  respondent  why  the  final  decree  and  the 
process  should  not  be  vacated,  or,  if  not  vacated,  why  the  re- 
spondent should  not  be  allowed  to  appear  herein  and  answer, 
etc. 

Samuel  W.  Wetsa,  for  respondent. 

Beebe,  Wilcox  ds  Hobbs,  for  libellant. 

Choate,  D.  J.  The  return  of  the  marshal  to  tbe  procesa 
shows  that  he  made  diligent  search  for  the  principal  defend- 
ant and  could  not  find  him.  The  moving  affidavits  raise  such 
question  of  the  truth  of  this  return  that  if  it  were  material 
an  inquiry  would  be  ordered.  £ut  I  think  the  order  of  the 
court  that  an  alias  issue,  made  on  proof  by  affidavit  that  the 
court  had  acquired  no  jurisdiction  by  reason  of  having  made 
no  attachment,  must  be  deemed  to  have  vacated  in  effect  the 
first  interlocutory  decree.  It  treats  that  decree  as  a  nullity. 
It  would  have  been  proper  and  more  regular  to  have  entered 
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an  order  at  th6  same  time  vaoating  the  decree,  bat  the  faflore 
to  do  80  does  not,  I  think,  make  the  aUaa  process  void  or 
irregalar.  The  information  the  libellant's  prootor  had  whan 
he  applied  for  an  order  that  process  \rith  foreign  attaohment 
issne,  was  snoh  as  to  authorLse  it;  and  there  is  nothing  to 
show  a  want  of  good  faith  on  his  client's  part  in  failing  to 
o<Hnmnnicate  to  his  proctor  all  that  he  knew  about  the  prin- 
eipal  defendant's  residence  and  place  of  basiness.  The  issos 
of  the  aliaa  process  was  justified  by  the  state  of  the  facts  exist- 
ing when  it  issued,  and  it  was  dnlj  served.  Therefore,  the  ques- 
tion raised  as  to  the  service  of  the  original  process  is  imma- 
terial. The  libel  should  have  been  signed  before  process  issued. 
It  appears  to  have  been  signed  by  "Beebe,  Wilcox  &  Hobbs" 
as  proctors,  and  verified,  as  appears  by  the  officer's  certifi- 
cate. I  do  not  think  the  failure  of  Mr.  Beebe  to  sign  it,  which 
on  the  affidavits  seems  to  be  admitted,  made  the  process 
void.  It  was  a  defect  which  would  have  been  cured  by  amend- 
ment. But  no  amendment  having  been  allowed,  the  libel 
must  be  considered  as  still  unsigned  except  by  "Beebe,  Wil- 
cox &  Hobbs"  as  proctors.  I  think  if  it  was  in  fact  verified, 
and  that  appears  by  the  certificate,  this  is  a  defect  the  court 
is  bound  to  overlook  after  judgment.    Bev.  St.  §  954. 

The  libellant  being  named  by  his  initials  is  immaterial.  It 
does  not  prejudice  the  defendant.  It  might  be  quite  otherwise 
if  an  attempt  were  made  to  publish  against  a  defendant  by 
his  initials.  He  might  be  prejudiced  thereby  and  the  notice 
insufficient.     Frank  v.  Levie,  5  Bob.  599. 

Neither  the  principEil  nor  the  garnishee  show  any  very 
good  reason  for  not  appearing.  The  garnishee  appears  to 
have  supposed  that  it  need  not  appear  in  obedience  to  the  first 
process  because  it  had  no  funds.  It  was  so  advised.  This  is 
the  very  reason  why  it  should  have  appeared.  It  supposed  it 
had  funds  when  the  second  process  wi^s  served,  but  now  finds 
that  another  person  claims  the  funds.  I  think,  therefore,  its 
default  should  be  opened.  The  principal  defendant  appears 
to  have  had  a  proctor  retained  to  attend  to  the  business  all  the 
time,  and  why  no  appearance  was  entered  does  not  appear, 
onless  it  was  because  the  whole  proceeding  was  regarded  as 
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void  on  aeobani  of  the  defect  in  the  libel,  Trhioh  was  an  error, 
as  I  think.  Bat  he  now  shows  that  he  may  have  a  defence 
on  the  merits. 

Default  opened  as  to  principal  defendant  and  garnishee,  on 
payingthe  feesand  expenses  paid  apon  the  reference ;  the  prin- 
cipal defendant  to  £le  his  answer,  setting  up  defence  referred 
to  ia  his  affidavit,  within  five  days  after  entering  order  on  this 
memorandum,  and  stipulating  that  the  issues  be  referred  to  a 
commissioner  for  trial ;  either  party,  however,  being  at  liberty 
to  make  any  application  to  the  court  that  he  may  be  advised, 
in  consequence  of  the  libel  being  unsigned  except  by  "Beebe, 
Wilcox  &  Hobbs,"  proctors,  on  one  day's  notice. 


SuTiH  V.  Steaueb  Joshda  Levinbs. 
(Ditlriet  OouH,  8.  D.  New  York.    December  28,  IflSO.) 
L  Wages — Intoxicatioh — Evidkncb. 

C.  H.  Williams,  for  libellant. 

C.  E.  CroioeU,  for  claimant. 

Choatb,  D.  J.  This  is  a  suit  for  wages  daring  the  years 
1877, 1878,  and  1879.  The  libellant  alleges  a  special  agree- 
ment to  pay  him  $100  v  month  daring  the  time  the  vessel 
was  running.  He  served  as  engineer  and  fireman.  The 
promise  to  pay  the  libellant  $100  a  month  is  proved,  bat  the 
claimant  has  attempted  to  show  that  he  was  so  intoxicated 
when  he  made  the  promise  that  he  did  not  know  what  be 
was  doing.  I  think  the  weight  of  the  testimony  is  against 
the  claimant  on  this  point,  and  the  libellant  is  entitled  to 
recover  his  wages  at  that  rate.  His  wages  amoant  to  $2,030 
between  September  1,  1877,  and  February  11,  1879.  He 
admits  that  the  claimant  is  entitled  to  credits,  which  reduce 
the  amount  to  $810.39,  for  which  sum,  with  interest  from 
February  11, 1879,  with  costs,  the  libellant  is  entitled  to  a 
decree. 
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Tub  Schoonbb  Mabt  Chilton. 

IJHitriet  Court,  &  D.  Few  York.    November,  1880.) 

1.  Aoimui/rT— EaroFFKL— Maritikis  Libk. 

Where  the  elaimaat  (owner)  of  the  vessel,  who  personally  contracted 
with  the .  libellant  for  repairs  made  at  hia  dock  in  Brooklyn,  Kew 
York,  resided  at  the  time,  and  had  long  before  resided,  in  New  Tork 
city,  and  the  vessel  at  the  time  was  registered  at  New  London,  Con- 
necticut, and  had  "  New  London  "  painted  on  the  stem,  and  the  owner 
informed  libellants  that  she  was  registered  there,  was  mortgaged,  and 
that  he  could  ascertain  aliout  her  from  the  collector  there : 

Hdd,  that  these  facts  did  not  import  a  representation  that  the  claim- 
ant lived  In  New  London. 

That  while  the  owner,  If  he  has  misled  the  libellant  by  representa- 
tions as  to  the  vessel  being  foreign  or  domestic,  may  be  estopped  to 
deny  such  representations, 

{TheE.  A.  Barnard,  2  Fbd.  Rep.  712,  716,) 

Still  the  libellant  does  not  appear  to  have  been  misled  by  them. 

The  libellant,  knowing  that  the  claimant  had  bought  the  vessel, 
was  bound  to  inquire  as  to  his  place  of  residence. 

That  the  vessel,  being  in  the  port  where  her  owner  resided  when 
the  repairs  were  made,  was  a  domestic  vessel,  and  no  lien  attached  by 
the  maritime  law. 

7%«4»a«»,4Dill.439. 

That  no  lien  therefor  attached  under  the  laws  of  New  York,  tho 
necessary  specifications  not  having  lieen  filed. 

In  Admiralty. 

Robert  Payne,  for  libellant. 
-  W.  W.  Ooodrich,  for  claimant. 

Ghoate,  D.  J.  This  is  a  suit,  for  labor  and  materials  &r« 
nished  in  repairing  the  schooner  Mary  Chilton.  The  re- 
pairs were  pat  upon  her  at  the  libellant's  dock  in  Brooklyn. 
The  libel  claims  .-  lien  therefor  both  by  the  maritime  law  and 
by  the  state  law. 

As  to  a  lien  by  the  state  law  there  is  no  proof  that  the 
libellant  filed  the  necessary  specification.  As  to  a  general 
maritime  lien  it  is  shown  that  the  owner  of  the  vessel,  who 
personally  contracted  with  the  libellant  for  the  repairs,  then 
and  long  before  resided  in  New  Tork  city.  The  vessel  had 
been  registered  at  New  London,  Conn.,  and  "New  London" 
was  painted  on  her  stem  when  the  vessel  came  to  the  libel- 
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lant's  dock.  The  owner  also  infonned  libellant  that  she  was 
registered  at  New  London,  and  that  there  was  a  mortgage  on 
her,  and  that  he  could  ascertain  about  the  vessel  by  tele- 
graphing to  the  collector  there.  The  vessel  being  in  the  port 
where  her  owner  resided  was  a  domestic  vessel,  and  no  Ilea 
attached  for  the  repairs  by  the  maritime  law.  The  Albany, 
4  Dill.  439.  If  the  owner  misled  the  libellant  as  to  her  char-* 
acter,  as  being  foreign  or  domestic,  he  may  be  estopped  to 
deny  his  representations  as  to  her  character.  The  E.  A. 
Barnard,  2  Fed.  Rep.  712,  716;  It  is  claimed  by  the  libel- 
lant that  there  is  such  an  estoppel  in  this  case.  I  cannot 
find,  however,  that  the  libellant  was  misled  by  any  represen- 
tation of  the  owner  as  to  his  residence,  or  as  to  the  charac- 
ter of  the  vessel.  The  libellant  was  informed  that  the  claim- 
ant had  bought  the  vessel,  and  he  made  no  inquiry  as  to 
claimant's  place  of  residence.  I  do  not  think  that  the  name 
"New  London"  painted  on  the  stem,  or  the  information  that 
the  vessel  was  registered  there,  were  or  imported  a  represen- 
tation that  he  lived  there.  The  proper  inference  to  be  drawn 
from  what  the  libellant  was  told  was  rather  that  the  vessel 
had  once  belonged  to  somebody  who  lived  in  New  London, 
but  that  now  she  belonged  to  this  claimant.  The  libellant 
had  no  reason  to  suppose  that  the  claimant  did  not  live  in 
New  York,  and  on  inquiry  he  would  have  ascertained  that  he 
did  live  here.  I  think  the  facts  do  not  warrant  the  eoncla* 
sion  that  the  claimant  is  estopped  to  make  this  defence. 
Libel  dismissed  with  costs. 
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Buck  and  others  o.  Piedmont  &  Arlimotom  Life  Ins.  Go. 
and  others. 

{Cireuit  Court,  E.  D.  Virginia.    December  23,  1880.) 

,  JmUBDICTIOK  OP  FEDERAIi    COUBT  — BiLL  FlLED  JS   BtATB    CoUBT— 

Sdit  Not  at  Issue. — On  November  30,  1880,  the  defendant  corpora- 
tion, an  insolvent  life  insurance  company,  doing  business  at  Rich- 
mond, Va.,  and  having  polides  dietributed  in  many  atates  of  the 
union,  by  order  of  its  board  of  directora,  but  without  any  previous 
authority  from  its  stockholders,  conveyed  all  its  property  to  its  vice- 
president  in  trust,  for  the  benefit  of  creditors,  subject  to  certain  con- 
ditions and  preferences,  duly  set  forth  in  the  deed  creating  said  trust. 

On  December  3, 1880,  the  trustee  set  on  foot  a  suit  in  the  chancery 
court  of  lUohmond,  asking  the  aid  of  that  court  in  the  administration 
of  his  tn)4t. 

On  the  same  day  a  resident  creditor  filed  a  bill  in  his  own  name,  in 
the  same  court,  against  the  defendant  company  and  the  said  trustee, 
and  asked  leave  therein  to  subsequently  make  all  the  directors  and 
stockholders  parties  to  the  suit,  when  their  names  shoukl  be  thereafter 
ascertained.  This  bill  also  asked  for  all  proper  accounts  and  a  receiver, 
and  that  all  the  creditors  might  be  ascertained,  the  fund  collected  and 
distributed,  and  the  trust  deed  set  aside ;  and  further  asked  for  a 
personal  decree  for  the  amount  paid  the  company  by  the  complain- 
ant, on  the  ground  tliat  the  company  had  forfeited  its  contract  by 
refusing  to  give  the  complainant  a  paid-up  policy  in  exchange  for  his 
original  policy. 

On  December  11,  1880,  the  complainants,  non-resident  creditors, 
exhibited  their  bill  in  this  suit,  to  which  they  made  the  company,  the 
trustee,  and  the  stockholders  all  parties  defendant,  and  asked,  in  the 
name  of  themselves  and  of  all  creditors  who  might  come  in,  that  the 
trust  deed  should  be  set  aside,  the  funds  collected  and  distributed,  a 
receiver  appointed,  and  for  all  the  general  and  special  relief  usually 
asked  for  in  creditors'  bills. 

A  rule  was  thereupon  made  by  this  court,  calling  upon  these  de- 
fendants to  show  cau.se,  December  20th,  why  a  receiver  should  not  be 
appointed.  It  further  appeared,  upon  the  return-day  to  this  rule, 
that  the  bill  of  the  trustee  had  never  been  filed  In  the  state  court ;  that 
the  cause  had  not  proceeded  to  issue  in  either  of  the  suits  in  that 
court ;  and  that  such  court  bad  not  appointed  a  receiver,  or  taken 
custody  of  the  effects  of  the  defendant  company,  or  made  any  order 
by  which  it  took  cognizance  or  assumed  jurisdiction  of  the  contro- 
versy  between  the  parties  to  the  respective  suits.  Hdd,  under  these 
circumstances,  that  the  institution  of  the  mere  incipient  steps  of  the 
two  suits  in  the  state  court  would  not  defeat  the  Jurisdiction  of  this 
court. 
v.4,no.l0 — 54 
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i.  Rbckivir— Inboltbnt  LifkIhsurahcb  CoitPAsr.—Bdd, further,  tli»t 
tbe  inBOlvencj  and  assignment  of  the  defendant  company,  and  the 
action  of  the  trustee  in  applying  to  the  state  court  for  aid  in  the 
administration  of  his  trust,  exhibited  all  the  conditions  requisite  to 
authorize  this  court  to  immediately  appoint  a  receiver,  in  accordance 
trith  the  application  of  the  complainants. 

8.  Bamb— Trustee  of  Isboltent  Compaht. — Hdd,  furthor,  that  this 
court  would  not  appoint  such  trustee  and  former  vice  president  the 
receiver  of  the  insolvent  company. 

4.  Fraud — Ikbolvent  Life  Inburabob  CouPAirY — Proof. — ^The  mere 
fact  of  the  failure  of  a  life  insurance  company  would  seem  to  be 
prima  faeie  proof  that  its  operations  have  been  conducted  in  a  fraud- 
ulent manner ;  and,  if  the  failure  is  not  explained  by  some  great  cas- 
ualty, such  as  a  wide-spread  pestilence,  or  sadden  financial  convul- 
sion, or  physical  calamity,  it  would  seem  to  be  per  m  proof  of  fraud. 

6.  CoNSTRtrcrrvB  FHAtJu — SIakaobrs  of  Compaht. — Such  failure  does 
not  necessarily  create  a  presumption  of  moral  turpitude  in  the  man- 
agers of  the  company,  but  it  certainly  does  create  a  presumption  of 
financial  imbecility,  or  recklessness,  or  extravagance,  or  that  gross 
negligence,  which  is  equivalent  in  its  consequences  to  fraud,  and 
which  a  court  is  bound  to  regard  as  constructive  fraud. 

In  Equity. 

Tbe  facts  of  the  case,  so  far  as  thej  bear  apon  the  points 
of  lai^  decided,  are  recited  in  the  opinion. 

Otdd  d  Carrington  and  R.  L.  Maury,  for  complainants. 

John  O.  Steger,  W.  W,  Crump,  Hundley  d  Hunter,  Sandt, 
Carter  d  Leake,  Keen  d  Datd$,  and  others,  for  defendants. 

HuQHES,  D.  J.  Tbe  defendant  in  this  cause,  the  Piedmont 
&  Arlington  Life  Insurance  Company,  is  avowedly  insolvent, 
and,  on  tbe  thirtieth  day  of  November  ultimo,  its  president, 
vice-president,  and  secretary,  by  order  of  its  board  of  direct- 
ors, and  without  previous  authority  from  its  stockholders, 
made  a  deed  of  assignment,  by  which  it  granted,  set  over, 
and  assigned  to  its  vice-president,  Angns  B.  Blakey,  all  its 
bonds,  bills,  notes,  choses  in  action,  and  evidences  of  debt  of 
every  description ;  all  its  judgments,  decrees,  and  liens;  its 
mortgages,  deeds  of  trust,  and  securities ;  all  its  office  forni- 
ture  in  Richmond,  including  desks,  tables,  carpets,  stoves, 
iron  safe,  and  other  apparatus ;  and  all  its  lands,  lots,  tene- 
ments,  and  parcels  of  real .  property  lying  in  the  states  of 
Virginia,  West  Virginia,  Tennessee,  South  Carolina,  Arkansas, 
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Texas,  and  Florida, — ^in  trast  for  certain  purposes  set  out 
in  the  trust  deed,  which  describes  in  detail  the  lands  oon> 
▼eyed. 

The  deed  gives  the  trustee  power  to  sell,  dispose  of,  and 
convey  the  said  effects  for  cash  or  on  such  credits  as  he  may 
choose,  and  with  the  proceeds  to  pay,  first,  two  classes  of  pre- 
f  erred  creditors,  one  class  prior  to  the  other;  and,  afterwards, 
to  secure  to  the  policy-holders  of  the  company,  and  benefici* 
aries  under  policies  issued  by  it,  the  equitable  value  of 
their  policies,  as  of  the  date  of  the  deed,  discriminating  the 
policy-holders  in  the  states  of  Kentucky,  California,  and  Mary- 
land from  those  in  other  states  of  the  .Union;  and  preferring 
those  policy-holders  who  may  be  "satisfied"  with  the  equita- 
ble values  ascertained  by  the  trustee,  over  those  who  may  be 
"not  satisfied."  By  this  deed  the  directors  put  the  affairs 
of  the  company  in  liquidation,  and,  by  necessary  effect,  ter- 
minated the  existence  of  this  corporation,  at  a  life  insurance 
company. 

On  the  eleventh  day  of  this  month  the  complainants,  who 
are  non-residents,  exhibited  their  bill  in  this  court,  in  which 
they  charge  that  the  defendant  company  is  insolvent;  that 
its  deed  of  the  30th  altimo  is  fraudulent,  and  was  intended  to 
hinder  and  delay  creditors,  and  was  made  without  authority 
of  the  stockholders;  and,  among  other  things,  they  pray  for 
the  appointment  of  a  receiver,  and  for  the  setting  aside  of 
the  trust  deed  as  null  and  void.  A  rule  was  made  by  this  court 
on  the  eleventh  instant  calling  upon  the  defendant  company 
and  the  said  Blakey,  trustee,  to  show  cause  here,  on  t&e 
twentieth  instant,  why  a  receiver  should  not  be  appointed. 

The  company  and  Blakey  appeared  on  the  twentieth  instant, 
and,  in  the  form  of  two  pleas,  denied  the  jurisdiction  of  this 
court  to  entertain  this  suit.  One  of  the  pleas  set  out,  as  de- 
feating this  jurisdiction,  in  substance,  the  fact  that  the  said 
Blakey  had  on  the  third  instant  set  on  foot  a  suit  in  the 
chancery  court  of  Richmond  asking  the  aid  of  that  court  in 
administering  his  trust,  involving  the  subject-matter  of  the 
suit  here ;  but  it  has  been  shown  that  the  bill  of  Blakey  has 
not  yet  been  filed  in  the  said  state  court.    The  other  plea  to 
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the  jurisdiction  of  this  ooori  set  oat  the  fact,  in  sabstance, 
that  one  G.  B.  Manry  had  on  the  third  instant  *Bet  on  foot  a 
suit  in  the  said  chancery  court  of  Bichmond,  and  exhibited 
his  bill  there  against  the  defendant  company  and  Blakey,  the 
trustee,  for  purposes  similar  to  those  sought  by  the  proceed- 
ing in  this  court.  It  has  been  shown  that  in  neither  of  the 
two  suits  in  the  chancery  court  of  Bichmond  has  the  cause 
proceeded  to  issue;  that  those  suits  are  still  at  rules;  that 
that  court  has  not  appointed  a  receiver  or  taken  custody  of  the 
re; — ^that  is  to  say,  the  effects  of  the  defendant  company, — 
or  made  any  order  by  which  it  took  cognizance  or  assumed 
jurisdiction  of  the  controversy  between  the  parties  to  the  re. 
apective  suits ;  and  that  the  parties  there  are  not  the  same  as 
the  parties  to  the  suit  here.  It  has  been  shown  that  the 
nature  and  objects  of  the  suits  in  the  chancery  court  of  Bich- 
mond are  different  from  those  of  the  suit  here.  The  Mauiy 
bill  is  filed  in  his  own  name  alone,  although  he  asks  for  all 
proper  accounts,  for  a  receiver,  and  that  all  creditors  may  be 
ascertained,  the  fund  collected  and  distributed,  and  the  deed 
set  aside.  It  asks  for  a  personal  decree  for  the  amount 
Maury  has  paid  the  company,  on  the  ground  that  it  has  for- 
feited its  contract  by  refusing  to  give  him  a  paid-up  policy  in 
exchange  for  his  original  policy.  It  makes  the  company  and 
the  trustee  alone  parties  defendant,  although  leave  is  asked 
to  make  all  the  directors  and  stockholders  parties  hereafter 
when  their  names  shall  be  ascertained. 

The  Blakey  bill,  a  copy  of  which  is  filed  in  this  court, 
though  the  original  is  not  yet  filed  in  the  chancery  court  of 
Bichmond,  asks  the  assistance  of  the  court  to  carry  into  effect 
the  provisions  of  the  trust  deed.  On  the  other  hand,  the  suit 
in  this  court  asks,  in  the  name  of  the  complainants  and  of  all 
creditors  who  may  come  in,  for  the  special  and  general  relief 
usually  asked  in  creditors'  bills,  that  the  trust  deed  shall  be 
set  aside,  that  the  funds  be  collected  and  distributed,  and  that 
a  receiver  be  appointed;  and  it  makes  the  company,  the  trus- 
tee, and  the  stockholders  all  parties  defendant.  I  overruled 
the  objections  raised  by  the  two  pleas  on  the  following 
grounds,  viz. :  that  non-resident  citizens  bad  a  constitutional 
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right  to  Bne  this  oompany  in  this  ooart ;  that  this  company 
had  policies  distributed  in  many  states  of  the  Union,  whose 
holders  could  not  hear  of  its  bankruptcy  for  a  considerable 
time  after  its  avowal  here ;  and  that  the  individual  action  of 
one  of  its  officers,  and  of  one  of  its  creditors,  who  happened 
to  be  resident  on  the  spot,  in  taking  the  mere  incipient 
steps  of  a  suit  in  a  state  court  within  a  few  days  after  the 
avowal  of  the  company's  bankruptcy,  and  before  it  could  be 
known  at  a  distance^  more  especially  in  the  absence  of  any 
action  of  the  state  court  assuming  jurisdiction  of  the  contro- 
versy or  of  the  res,  could  not  defeat  the  constitutional  right 
of  non-residents  to  sue  in  this  court.  And,  in  oonsideratioii 
of  jbhe  fact  that  the  defendant  company's  transactions  em- 
braced many  states,  making  a  United  States  court  the  more 
appropriate  tribunal  for  the  adjudication  of  its  affairs,  I  de- 
cided that  this  suit  must  go  on  here. 

The  pleas  to  the  jurisdiction  being  thus  disposed  of,  I  am 
now  to  pass  upon  the  application  of  complainants  for  the 
immediate  appointment  of  a  receiver.  The  defendant  com- 
pany is  confessedly  insolvent.  Being  a  life  insurance  com- 
pany, insolvency  and  an  assignment  of  all  its  effects  in  liqui- 
dation is  final  and  irretrievable  death  to  its  corporate  existence. 
It  is  incapable  of  taking  care  of  its  own  effects,  and  has 
itself  confessed  the  fact  by  assigning  them  to  a  trustee.  That 
trustee  has  confessed  his  inability  to  administer  the  prop- 
erty in  accordance  with  the  deed,  by  taking  steps  to  obtain 
the  aid  of  a  court  of  chancery  in  the  task.  By  the  insolv- 
ency, by  the  act  of  the  defendant  company  in  making  an 
assignment  in  liquidation,  and  by  the  act  of  the  trustee  in 
Invoking  the  aid  of  a  court,  the  defendants  in  the  suit  here 
have  themselves  exhibited  all  the  conditions  requisite  to 
authorize  a  court  to  appoint  a  receiver.  It  is  useless  to 
contend  that  courts  should  observe  extreme  caution  in  enter- 
ing upon  the  appointment  of  receivers.  Such  caution  is  only 
necessary  where  the  defendant  company's  insolvency  is  denied, 
where  the  oompany  is  in  the  full  exercise  of  its  franchises 
and  use  of  its  property,  and  where  the  act  of  the  court  would 
abruptly  and  harshly  arrest  it  in  its  career  of  action,  and  wrest 
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its  property  from  its  use  and  control.  It  is  true  that  in  saeh 
a  case  a  court  should  consider  well  the  consequences  of  its 
action,  and  adopt  the  extreme  recourse  only  when  the  facts 
of  the  case  most  clearly  justify  the  measure. 

But  this  defendant  company  is  already  extinct;  its  fran- 
chises are  already  forfeited  and  abandoned ;  its  property  al- 
ready put  by  its  own  act  out  of  its  own  use  and  possession, 
and  committed  to  liquidation.  Having  thus  itself  made  a 
case  for  a  receiver,  and  actually  anticipated  a  court  in  ap- 
pointing one,  this  court  is  relieved  from  the  painful  inquiries 
and  delicate  responsibility  usually  devolved  upon  courts  in 
passing  upon  applications  for  receivers;  and,  therefore,  I  am 
confronted  with  but  a  single  question,  which  is  whether  or 
not  this  court  will  allow  the  defendant  company  to  appoint 
its  receiver  for  it. 

Thip  is  an  insolvent  Uf«  insurance  company — a  company 
which  has  approac&ed  thousands  of  men  and  women  in  the 
land  and  said,  if  out  of  your  annual  earnings  and  savings 
you  will  pay  me  annual  premiums  of  money  during  your 
natural  lives,  I  will  at  your  death  pay  to  your  widows  and 
children  certain  thousands  of  dollars  for  their  support.  Hav- 
ing received  these  premiums  for  12  or  15  years  down  to  a  few 
weeks  past,  it  now  reveals  to  the  world  that  it  cannot  comply 
with  the  solemn  obligations  which  it  had  undertaken.  I 
think  that  the  mere  fact  of  the  failure  of  a  life  insurance 
company  is  prima  facie  proof  that  its  operations  have  been 
conducted  in  a  fraudulent  manner;  and,  if  the  failure  is  not 
explained  by  some  great  casualty,  such  as  a  wide-spread 
pestilence,  or  sudden  financial  convulsion,  or  physical  calam- 
ity, I  think  that  it  is  per  se  pr'oof  of  fraud.  I  wiU  not  pre- 
tend to  say  that  it  creates  the  presumption  of  moral  turpi- 
tude in  the  managers  of  the  company,  but  it  certainly  does 
of  constructive  fraud;  that  is  to  say,  of  that  financial  im- 
becility or  recklessness  or  extravagance,  or  that  gross  negli- 
gence, which  is  equivalent  in  its  consequences  to  fraud,  and 
which  a  court  is  bound  to  regard  as  constructive  fraud. 

Would  the  court  be  justified  in  allowing  a  trustee  appointed 
by  such  a  company,  in  the  very  deed  in  which  it  avowed  its 
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insolvency,  to  remain  in  the  eustody  of  its  effects  and  to 
administer  them?  Could  the  court  expect  to  attract  and 
retain  the  confidence  of  the  public  and  of  its  suitors,  if  it 
should  sanction  such  an  act?  I  think  not.  The  insolvency 
and  abnegation  of  the  company  left  its  effects  in  >  the  legal 
and  rightful  custody  of  no  one,  and  the  court  must  at  once 
provide  for  the  emergency  by  appointing  a  receiver. 

It  has  not  been  the  policy  or  practice  of  this  oourt',  in  ap- 
pointing receivers  for  insolvent  companies,  to  appoint  any  one 
who  bad  been  officially  and  responsibly  connected  with  the 
mismanagement  which  brought  his  company's  affairs  to  ruin ; 
and,  for  that  reason,  I  cannot  appoint  Mr.  Blakey  as  receiver 
here,  in  whose  personal  integrity  I  would  othe'rwise  have  the 
utmost  confidence,  and  whose  high  character  I  most  cheer- 
fully acknowledge. 

The  judge  then  announced  the  appointment  of  A.  L.  Boul- 
ware,  Esq.,  as  xooeiver  of  the  company. 


HioKB  and  Wife  v.  Jenmimos. 
{(Xreuit  Gmrt,  HT.  D.  Georgia.    October,  1880.) 

1  MoRTeAOB—FoRBouwnBit—FBAOD.— Several  tracts  of  land  were  sold 

under  one  contract,  and  separate  deeds  naming  a  distinct  considera- 
tion were  given  for  each  tract.  Held,  that  fraud  and  want  of  consid- 
eration in  the  sale  of  one  tract  could  be  set  up  as  a  defence  in  a  suit 
to  foreclose  a  purchase-money  mortgage  upon  another  of  such  tracts. 

2.  Same— Saub— Bams. — HM,  further,  that  such  defence  could  be  set  up 
against  the  heirs  and  distributees  of  the  mortgagor,  where  inch  mort- 
gage had  been  transferred  to  them  as  an  advancement. 

In  Equity. 

The  purpose  of  this  suit  is  to  foreclose  a  mortgage  executed 
by  the  defendant  to  one  Henry  Irby,  now  deceased,  dated 
May  7,  1877,  on  certain  lots  of  land  in  Hall  county,  Geor- 
gia, known  as  the  "Glade  Mines,"  and  containing  2,000 
acres,  to  secure  a  note  dated  the  said  May  7,  1877,  made  by 
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said  Jennings,  and  payable  to  said  Irby,  for  flO.OOO,  and  fall- 
ing due  January  1,  1879.  The  note  recited  on  its  face  thai 
it  was  given  for  part  of  the  purchase  price  of  the  Glade  mines, 
in  Hall  county,  Georgia.  Upon  this  note  the  defendant  paid, 
on  December  31,  1878,  the  sum  of  $5,000  principal,  and  all 
the  interest  due  up  to  that  date ;  and,  by  an  indorsement 
made  on  the  mortgage  by  the  payee  of  said  note,  the  time  for 
the  payment  of  the  note  was  extended  to  January  1,  1880. 
The  bill  alleged  that  in  January,  1879,  Henry  Irby,  the 
payee  of  said  note,  assigned  said  note  and  mortgage  to  the 
complainant  Boyal  6.  Hicks,  and  delivered  the  same  to  the 
complainant  Sarah  Jane  Hicks,  who  was  his  daughter,  as  an 
advancement  to  her  out  of  his  estate,  and  the  same  was  then 
and  there  accepted  by  her  as  such;  that  on  February  20, 
1879,  said  Henry  Irby  departed  this  life,  and  afterwards,  on 
April  7,  1879,  John  P.  Irby,  who  was  a  son,  and  C.  L. 
Walker,  who  was  a  son-in-law,  of  said  Henry  Irby,  for  the 
purpose  of  carrying  out  the  wishes  of  said  Henry  Irby  in  ref- 
erence to  said  note,  signed  a  transfer  of  all  their  interest  in 
the  same  to  complainant  Boyal  B.  Hicks,  and  authorized 
him  to  receive  the  money  due  on  the  same.  The  considera- 
tion of  this  transfer  by  John  F.  Irby  and  Walker  was  an 
agreement  on  the  part  of  Sarah  Jane  Hicks  to  accept  said 
note  as  an  advancement,  and  account  for  the  same  in  the  final 
settlement  of  Henry  Irby's  estate;  and  the  complainants. 
Hicks  and  wife,  agreed  to  pay  over  to  John  F.  Irby,  and  to 
C.  L.  Walker,  for  his  wife,  Agnes  Walker,  $10,000  belonging 
to  the  estate  of  Henry  Irby,  then  on  deposit  in  a  bank  in  the 
city  of  Atlanta.  Of  this  sum  $5,000  was  actuary  paid  on 
July  18,  1879. 

The  defence  relied  on  is  stated  substantially  as  foUows: 
On  April  27,  1877,  the  defendant  entered  into  a  contract  in 
writing  with  the  said  Henry  Irby  for  the  purchase  of  cer- 
tain mining  lands  in  Georgia,  then  owned  by  said  Irby. 
There  were  two  tracts  in  Hall  county,  known  respectively  as 
the  Glade  mines  and  Chapman  mines,  each  containing  1,000 
acres,  and  lying  contiguous  to  each  other,,  and  all  designated 
as  the  Glade  mines  in  said  contract ;  and  lot  No.  133  of  the 
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seventeenth  district  in  Fulton  county,  Georgia.  For  these 
lands  the  defendant  Jennings  agreed  to  pay  the  sum  of  $30,- 
000,  as  follows:  $10,000  on  the  delivery  of  deeds;  $5,000 
on  July  1,  1877;  $5,000  on  January  1,  187&;  and  the  re- 
maining $10,000  at  any  time  during  the  year  1878;  and  for 
that  part  of  the  purchase  money  which  was  unpaid,  a  mort- 
gage was  to  be  given  on  the  Glade  mines.  When  deeds  were 
made  by  Henry  Irby  to  Jennings  for  those  lands,  in  pursuance 
of  this  contract,  the  parties  required  that  the  purchase  money 
should  be  divided  into  three  parts — $10,000  for  the  Glade 
mines ;  and  the  like  sum,  each,  for  the  Chapman  mines,  and 
for  lot  No.  133  in  Fulton  county.  Three  separate  deeds  were 
made — two  for  the  Hall  county  lands,  and  one  for  lot  133  in 
Fulton  county.  Ten  thousand  dollars  was  paid  by  Jennings 
to  Irby  on  the  delivery  of  the  deeds,  and  a  mortgage  given  on 
the  Hall  county  lands  to  secure  the  residue  of  the  purchase 
money,  which  was  evidenced  by  two  notes  for  $5,000  each, 
and  one  note  for  $10,000.  The  two  $5,000  notes  were  paid 
at  or  before  maturity,  and  a  payment  was  made  on  the  $10,- 
000  note  of  $5,000,  and  all  interest  up  to  January  1,  1879. 

The  defendant  alleges  that  in  the  treaty  for  the  purchase  of 
these  lands  Henry  Irby  represented  that  the  said  lot  133,  in 
Fulton  county,  contained  a  valuable  silver  mine,  and  was  worth 
$15,000  or  $20,000,  and  that  upon  the  strength  of  these 
assurances  he  agreed  to  give,  without  any  examination  of 
the  Fulton  county  lands,  $30,000  for  the  three  tracts  of 
land,  estimating  lot  133  as  worth  at  least  $10,000,  and  be- 
lieving it  to  be  worth  $15,000;  and  that  he  would  not  have 
purchased  said  lot  133,  in  Fulton  county,  or  the  said  Hall 
county  lands,  but  for  the  statements  of  said  Henry  Irby  in  ref- 
erence to  the  value  of  said  lot  133.  He  declares  that  he  relied 
implicitly  on  the  representations  of  Irby  in  relation  to  said 
lot  133,  and  had  no  opportunity  to  examine  the  same.  Said 
lot  was  about  70  miles  distant  from  the  place  where  the  con- 
tract of  purchase  was  made. 

The  defendant  says  that  all  the  statements  of  said  Irby  in 
reference  to  the  value  of  said  lot  133  were  false,  and  Irby 
knew  them  to  be  false  when  he  made  them;  that,  so  far 


Digitized  by 


Google 


858  FEDEBIL  BBPOBTBB. 

from  its  being  true  that  said  lot  contained  a  yalnable  silver 
mine,  there  was  not  a  trace  of  silver  or  other  precious  metal 
to  be  found  upon  said  laud,  and,  so  far  from  its  being  worth 
$15,000  or  $20,000,  it  was  not  worth  more  than  three  dollars 
an  acre, — in  the  aggregate  about  $600;  and  he  claims  that 
thence,  by  reason  of  said  fraud,  there  should  be  no  decree  for 
complainants  on  said  note  and  mortgage. 

D.  F.  Hammond  and  W.  R.  Hammond,  for  complainants. 

J.  B.  Estes,  Claude  Estet,  and  L.  J.  Gartrell,  for  defend- 
ant. 

Woods,  C.  J.  The  evidence  leaves  no  doubt  that  Henry 
Irby,  in  his  treaty  with  Jennings  for  a  sale  of  the  lands,  men- 
tioned in  the  answer  of  defendant,  fraudulently  misrepre- 
sented the  value  of  lot  133  in  Fulton  county.  The  fact  that  a 
careful  examination  of  the  lot,  and  an  assay  of  ores  found 
upon  it,  shows  that  not  a  trace  of  any  precious  metal  exists 
upon  it,  stamps  the  statements  made  by  Irby  to  Jennings, 
in  reference  to  its  value,  with  falsehood  and  fraud.  So  far 
from  being  worth  $15,000  or  $20,000,  on  account  of  the  depos- 
its of  silver  to  be  found  on  it,  as  asserted  by  Irby,  it  is  not 
worth  over  $500  or  $600.  Irby  must  have  known  that  his 
representation  was  false,  for  he  told  Jennings  that  he  had 
procured  an  assay  of  the  ore  taken  by  himself  from  the  lot 
to  be  made,  and  that  it  proved  to  be  rich  in  silver.  The  evi- 
dence shows  that  the  lot  133  formed  at  least  a  third  of  tho 
entire  consideration  given  for  all  the  lands  sold  by  Irby  to 
Jennings.  If  this  suit  were  prosecuted  by  Irby,  and  if  it  were 
based  on  a  note  given  for  the  purchase  price  of  lot  133,  there 
could  be  no  question  that  the  defence  set  up  in  the  answer 
and  established  by  the  proof,  showing  the  wilful  fraud  and 
misrepresentation  of  Irby,  ought  to  prevail.  But  the  suit  is 
for  foreclosure  of  a  mortgage,  executed  to  secure  a  note,  given, 
as  expressed  on  its  face,  for  the  purchase  money  of  the  Glade 
mines,  and  it  is  prosecuted,  not  by  Irby,  but  by  one  of  his 
heirs,  to  whom  he  transferred  the  note  in  his  life-time,  and 
who,  at  the  time  of  the  transfer  and  since  his  death,  has 
agreed  to  consider  it  as  an  advancement  on  hia  share  of  bis 
father's  estate. 
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This  state  of  facts  raises  two  questions ; 

(1)  Can  the  frand  of  Irby,  and  the  failure  of  the  consid- 
eration in  the  sale  of  lot  183,  be  set  up  as  a  defence  to  a  suit 
to  foreclose  the  mortgage  on  another  tract  of  land  executed 
to  secure  a  note  given  for  the  purchase  price  of  that  other 
tract  ?  The  evidence  makes  it  clear  that  the  purchase  of  the 
three  tracts  of  land  was  one  transaction.  It  was  provided  for 
in  one  instrument,  and  one  gross  sum  named  for  all  the  lands 
which  Irby  agreed  to  convey.  It  is  true  that,  in  arriving  at 
this  gross  snm,  estimates  were  put  on  each  tract,  and  that, 
when  the  written  contract  came  to  be  executed,  three  separate 
deeds  were  made  for  the  three  tracts  respectively,  and  a  con- 
sideration of  f  10,000  named  in  each.  The  deeds  were  all 
made,  the  cash  instalment  paid,  and  the  mortgage  executed 
at  the  same  time.  Now,  if  Irby  himself  were  seeking  to  fore- 
close this  mortgage,  it  is  quite  apparent  that  his  fraud  in 
selling  lot  133  for  $10,000,  which  had  been  paid,  might  be 
set  up  as  a  defence  against  his  recovery  of  the  same  amount 
as  the  consideration  for  another  of  the  tracts  sold  by  the  same 
contract.  In  an  action  at  law  the  defence  might  be  restricted 
to  the  note  sued  on ;  but  not  so  in  a  court  of  equity,  which 
always  looks  at  the  substance  of  things,  and  seeks  to  do  com- 
plete justice  between  the  parties. 

A  court  of  equity  would  not  allow  a  decree  upon  the  note 
and  mortgage  in  suit,  and  then  turn  the  defendant  over  to 
another  suit  to  recover  the  amount  out  of  which  be  bad  been 
wronged  by  the  fraud  and  falsehood  of  the  complainant. 
Having  the  parties  before  it,  it  would  adjust  the  controversies 
between  them,  springing  out  of  the  same  transaction,  accord- 
ing to  equity  and  good  conscience;  and  this  would  be  to 
refuse  a  decree  on  this  note  and  mortgage  in  consideration  of 
the  fact  that  the  complainant  had  already  defrauded  the  de- 
fendant, in  the  same  contract  out  of  which  the  note  and  mort- 
gage sprung,  to  an  equal  or  greater  amount.  Upon  the  facts 
of  the  ease,  therefore,  if  Henry  Irby  were  the  complainant,  no 
decree  should  be  made  in  his  favor. 

(2)  The  next  question  is,  can  the  defence  which  the  defend- 
ant could  have  set  up  against  the  note  and  mortgage,  if  the 
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suit  to  foreclose  were  prosecuted  by  Irby,  be  set  up  against 
his  heirs  and  distributees  ?  The  transfer  of  the  note  by  Henry 
Irby  in  his  life-time  to  Sarah  Jane  Hicks,  his  daughter,  was 
not  for  value;  it  was  a  mere  gift.  The  rule  is  that  a  nego- 
tiable instrument,  in  order  to  be  operative  in  the  hands  of  an 
indorsee  as  against  equities  and  defences  existing  between 
the  maker  and  payee,  must  have  been  taken  by  the  indorsee 
for  value ;  that  is,  he  must  have  parted  with  something  valu- 
able therefor  at  the  time  of  the  transfer.  Park  Bank  v.  Wat- 
son, 4^  N.  Y.  490. 

Neither  Sarah  Jane  Hicks  nor  her  husband,  |loyal  B.  Hicks, 
paid  anything  for  the  note  at  the  time  of  its  transfer  by 
Henry  Irby.  They  parted  with  nothing  of  value  as  a  con- 
sideration for  the  transfer.  The  same  defences  against  the 
note  were  therefore  open  to  the  maker  as  if  it  had  remained 
in  the  hands  of  the  original  payee.  The  agreement  made 
between  Hicks  and  wife,  and  the  other  heirs  and  distributees 
of  Irby's  estate,  after  Irby's  death,  did  not  change  the  terms 
on  which  Hicks  and  wife  had  received  the  transfer  of  the  note 
and  mortgage.  They  agreed  to  consider  them  as  an  advance- 
ment, and  they  had  received  them  from  Henry  Irby  as  an 
advancement.  The  contract  between  them  and  the  other 
heirs  and  distributees  provided  that  in  case  of  any  recovery 
against  the  estate  of  Henry  Irby,  reducing  the  distributive 
shares  of  the  heirs,  they,  the  said  heirs,  would  "refund  their 
pro  rata  shares  of  such  recovery  to  an  extent  sufficient  to 
save  indenmihed  and  harmless  the  legatees  of  said  estate, 
and  make  all  parties  interested  therein  equal."  A  fair  con- 
struction of  this  contract  would  require,  in  case  of  a  failure 
to  collect  the  note  in  suit  by  reason  of  the  defences  set  up, 
the  answer  that  the  residue  of  the  estate  should  be  equally 
divided  between  all  the  distributees,  so  as  to  give  each  an  equal 
share.  In  any  view  that  may  be  taken,  the  complainants 
neither  paid  nor  surrendered  anything  of  value  for  the  trans- 
fer of  the  note  and  mortgage.  The  same  defences  are  there- 
fore open  to  the  maker  of  the  note  as  if  the  suit  were  prose* 
outed  by  Henry  Irby  in  person. 

The  defendant  Jennings,  after  setting  forth  in  his  ausver 
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his  defence  to  the  case  made  by  the  bill,  attempts,  hj  calling 
his  answer  an  answer  in  the  nature  of  a  cross-bill,  to  make 
the  complainant  Hicks,  in  his  capacity  of  administrator  of 
the  estate  of  Henry  Irby,  a  party  to  the  original  bill,  and 
asks  a  decree  against  him,  as  such  administrator,  for  the 
$5,000  paid  upon  the  note  and  mortgage  on  which  the  suit  is 
based,  with  interest.  An  answer  in  the  nature  of  a  cross- 
bill is  authorized  by  the  Code  of  Georgia,  but  no  such  plead- 
ing is  recognized  by  the  equity  practice  of  the  United  States 
courts.  If  the  defendant  had  filed  a  formal  cross-bill  he  could 
only  make  either  the  complainants  or  other  defendants,  if 
any,  or  both,  parties  defendant  to  his  cross-bill.  He  cannot 
introduce  a  new  party  and  ask  relief  against  him.  By  ask- 
ing relief  against  Hicks,  as  administrator  of  Irby,  the  defend-' 
ant  seeks  to  bring  into  the  litigation  a  new  party,  and  to  obtain 
a  decree  against  him  alone.  This  is  not  permissible.  The 
other  parties  to  the  case  are  not  to  be  involved  by  the  filing 
of  a  cross-bill  in  a  controversy  between  one  of  the  defendants 
and  a  stranger  to  the  original  litigation,  in  which  they  have  ' 
no  interest  and  to  which  they  are  not  necessary  or  proper 
parties. 

There  can,  therefore,  be.no  decree  in  favor  of  the  defend- 
ant against  Henry  Irby's  administrator,  as  prayed  for  in  the 
answer.  There  will  be  a  decree  dismissing  the  bill  of  com- 
plainants at  their  costs,  and  dismissing  the  claim  of  the  de- 
fendant set  up  in  his  answer  in  the  nature  of  a  cross-bill, 
without  prejudice  to  a  suit  upon  the  same  by  defendant 
against  Henry  Irby's*  administrator. 
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Wasd  V.  Paddcah  &  Memphis  E.  Co. 

(OireuU  Court,  W.  D.  Tennente.    ,  1880.) 

1.  Peacticb  in  E<iurrr — Referekcb. — A  case  should  not  be  referred  to 
a  master  nntil  the  issues  made  by  the  pleadings  have  been  settled  by 
a  decree.  It  is  not  proper  to  try  those  issues  upon  exceptions  to  the 
master's  report. 

a.  ToBTs— Daicaob  to  Cbofb  bt  AmKAU  or  the  Owvsv^Wbsss  Ad- 
joraino  Profribstob  Liablb.— If  crops  be  damaged  by  the  animals 
of  the  owner,  an  adjoining  proprietor  can  only  be  liable  when,  by 
some  prescription,  contract,  or  statutory  duty,  such  liability  is  imposed 
on  him. 

3.  RAii.K0Ai>9~PEifciB  LAW— CATTLK-QrABUS. — The  ordinary  fence  laws 

of  Tennessee  do  not  apply  to  railroad  companies,  and  there  is  neither 
a  common-law  nor  statutory  obligation  on  them  to  construct  or  main- 
tain cattle-guards  for  the  protection  of  crops  growing  on  the  culti- 
vated lands  through  which  their  roads  pass.  Neither  was  the  act  of 
1875,  e.  64,  intended  to  apply  to  railroad  companies,  although  the  land 
on  which  tlie  track  is  built  is  within  "  one  general  enclosure,"  made 
by  joining  the  fences  of  the  farmer  to  the  cattle-guards  of  the 
railroad.  These  laws  were  intended  for  adjoining  land  owners  engaged 
in  agriculture,  who  are  mutually  benefited  ae  well  aa  bound  by 
them. 

4.  Same— Imflibd  Contiiact.— In  the  absence  of  a  contract,  or  charter 

obligation,  or  some  statutory  duty  to  maintain  cattle-guards,  none 
will  be  implied  from  the  fact  that  the  company  has  constructed  them 
along  the  line  of  road  where  it  enters  and  leaves  cnltivated  fields, 
unless  the  lapse  of  time  has  raised  the  presumption  of  a  grant  or 
covenant. 

6.  CoisTBiBnTOBT  KBauaBHOB--STBATma  Amtmals— Ddtt  of  thb  Own- 
XB  OP  THB  Gbop. — The  owner  of  crops,  having  knowledge  that  stray- 
ing animals  may  pass  over  defective  cattle-guards  and  destroy  the 
crops,  cannot  recover  for  their  destruction  without  using  every  means 
an  ordinarily  prudent  person  would  use  to  protect  them.  It  is  con- 
tributory negligence  not  to  do  this. 

In  Equity. 

Finlay  dt  Peters,  for  petitioner. 

Oantt  d  Patterson,  for  defendants. 

Hamjiond,  D.  J.  The  practice  adopted  in  this  case,  of 
referring  the  petition  to  a  master  before  any  decree  settling 
the  rights  of  the  parties  upon  the  issues  made  by  the  plead- 
ings, has  resulted  in  trying  intricate  questions  of  law  and  fact 


Digitized  by 


Google 


WABO  O.  P.  «-  H.  B.  00.  863 

upon  ezoeptions  to  the  master's  report,  which  does  nothing 
more  than  ascertain  the  quantum  of  damages  alleged  to  have 
been  sustained.  It  is  a  practice  that  has  been  justly  con- 
demned as  intolerable,  is  certainly  inconvenient  and  per- 
plexing to  the  court,  and  should  not  be  resorted  to  in  the 
future.  Cobb  v.  Jameson,  1  Tenn.  Ch.  604;  Eubank  v. 
Wright.  2  Tenn.  Ch.  538;  Patten  t.  Com,  2  Leg.  Bep.  (Nash- 
ville,) 173. 

Technically,  the  decree  of  reference  is  an  adjudication 
against  the  receivers  that  damages  have  been  sustained  fox 
which  they  are  liable,  and,  strictly  taken,  the  only  question 
would  be  as  to  the  amount ;  but  such  has  not  been  the  under- 
standing of  the  parties,  and  I  have  considered  the  questions 
as  if  the  case  were  before  me  upon  the  pleadings  and  the 
proof. 

The  petition  is  filed  to  recover  damages  to  the  petitioner's 
crops  by  straying  animals,  through  the  alleged  negligence  of 
the  receivers  of  this  court,  while  operating  the  railroad.  The 
claim  is  for  about  $1,581,  and  the  master  has  allowed  $973.27,. 
the  receivers  insisting  that  at  most  the  proof  shows  only 
$372.50.  Exceptions  to  this  report  are  filed  by  both  sides, 
and  they  raise  the  questions  to  be  determined.  The  negli- 
gence complained  of  was  a  failure  to  keep  the  cattle-guards 
on  the  line  of  petitioner's  field,  through  which  the  road 
passes,  in  a  condition  to  exclude  the  animals.  The  defences 
are  these:  (1)  Thai  the  railroad  company  was  under  no  obli- 
gation to  fence  or  guard  the  crops  of  petitioner ;  (2)  that  the 
cattle-guards  were  not  negligently  kept ;  (3)  that  the  damage 
occurred  by  the  negligence  of  the  petitioner  herself. 

The  proof  on  some  points  is  very  conflicting,  but  x  think 
the  following  statement  contains  the  facts  proved,  and  are 
those  upon  which  the  rights  of  the  parties  must  be  de- 
termined: 

The  petitioner,  being  the  owner  of  a  field  of  about  500 
acres  of  enclosed  and  cultivated  land,  granted  the  railroad 
the  right  of  way  of  the  necessary  width,  not  exceeding  100 
feet  on  each  side  from  the  center  of  the  road,  and  agreed  in 
writing  to  m^ke  a  deed  to  the  right  of  way  whenever  tha 
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road  was  permanently  located.  This  memorandam  of  the 
grant  contains  no  covenant  or  reservation  binding  the  com- 
pany to  keep  and  maintain  a  fence  between  the  lands  so 
granted  to  the  company  and  the  adjoining  Unds  of  the  peti- 
tioner. It  is  conceded  that  the  charter  of  the  company  im- 
poses no  such  obligation,  and  whether  the  general  or  statute 
laws  of  the  state  do  or  not  will  be  hereafter  considered. 

The  company,  in  constructing  its  road,  did  build  cattle- 
guards  at  the  points  of  entrance  and  exit  into  this  and  all 
other  fields  through  which  it  passes,  and  the  fences  of  peti- 
tioner being  joined  to  the  cattle-guards,  the  enclosure  of  the 
railroad  land  and  the  two  now  separated  parcels  of  the  peti- 
tioner was  complete.  Near  one  of  these  cattle-guards  was  a 
highway  along  the  fence  and  across  the  railroad,  and  on  either 
side  of  the  field  unenclosed  lands.  These  cattle-guards  were 
allowed  to  fill  up,  so  that  straying  animals  could  cross  them, 
and  by  this  means  cattle  entered  the  field  and  committed 
the  damage  complained  of  here.  The  cattle  and  hogs  doing 
.the  damage  mostly  belonged  to  the  petitioner,  as  she  says 
herself  in  her  deposition,  and  there  is  nothing  in  the  proof  to 
show  what  proportion  of  the  damage  was  committed  by  other 
animals  than  her  own.  The  damage  was  mostly  done  by 
hogs. 

The  proof  is  conflicting  on  the  question  of  negligence,  but 
I  think  establishes  that  these  guards  were  not  properly 
attended  to,  and  were  allowed  to  fill  up,  and  the  animals 
entered  the  fields  over  them.  The  proof  shows  that  the  dam- 
age was  not  committed  at  one  time,  but  the  animals  habit- 
ually trespassed  on  the  crops  for  two  years.  Newton  Ward, 
a  son  of  petitioner,  says  he  drove  the  animals  out  of  the  field 
frequently, — five  or  six  times,  he  thinks, — until  he  saw  it  was 
useless,  and  let  them  alone.  He  says  the  trespass  began  in 
June,  and  continued  until  the  crops  were  nearly  ruined.  He 
handed  a  note  to  one  of  the  witnesses  to  be  given  to  the 
superintendent,  informing  him  of  the  condition  <rf  the  cattle- 
guards,  which  that  witness  says  was  delivered. 

Another  witness  for  petitioner  says  he  informed  the  rail- 
road hands  about  the  trespasses,  and  others  say  the  train- 
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bands  oould  see  the  hogs  in  the  field  from  the  cars.  The 
railroad  hands  say  they  knew  nothing  of  the  trespasses,  ex> 
oept  at  the  time  the  note  was  sent,  when  the  guards  were 
cleaned  oat.  It  does  not  appear  when  this  note  was  sent, 
whether  at  the  beginning  of  the  trespasses  or  later  on,  bat 
the  petitioner's  witness,  who  oarried  the  note,  says  Givens, 
the  superintendent,  said  that  if  Mrs.  Ward  woald  send  some 
hands  and  have  the  oattle-guards  cleaned  out  it  would  stop 
the  damage.  Mrs.  Ward  says  she  "did  not  think  it  her  bus- 
iness to  repair  the  oattle-guards."  The  proof  shows  that  six 
or  eight  hands  could  clean  them  out  in  a  day;  some  of  tbd 
witnesses  say  half  a  day,  others  longer.  The  description  of 
the  guards  shows  that  it  was  no  very  difficult  or  costly  opera< 
tion  to  clear  them  of  the  filling  and  keep  tbem  clear.  On 
the  whole,  this  proof  establishes  that  Mrs.  Ward  neither  kept 
her  animals  np,  kept  them  out  of  the  fields  by  other  means, 
or  cleared  out  the  cattle-guards;  hut,  relying  on. the  theory 
that  the  company  was  liable  for  the  damages,  she  permitted 
her  own  animals  to  destroy  her  crops,  supposing  she  had  per- 
formed her  whole  duty  in  the  matter  when  she  gave  the  com- 
pany's agent  notice  of  the  condition  of  the  cattle-guard.  It 
is  proper  to  say  that  while  the  petitioner  claims  for. damages 
to  the  otops  of  two  years,  the  proof  is  mostly  confined  to  the 
crop  of  one  year. 

The  anomaly  of  this  case  is  that  the  petitioner  is  seeking 
to  recover,  from  an  adjoining  land  owner,  damages  done  to 
her  crops  by  her  own  animals.  The  owner,  or  keeper  of  ani- 
mals is  generally  liable  for  damages  done  by  them  when  they 
are  trespassers.  Fletcher  y.  Rylands,  L.  B.  1  Exch.  263,  in 
which  the  opinion  by  Blackburn,  J.,  traces  the  earliest  cases 
for  the  doctrine  as  far  back  as  20  Edw.  lY.  It  is  there  said 
that  "if  the  owner  of  200  acres  in  a  common  moor  enfeoffs 
£.  of  50  acres,  B.  ought  to  enclose,  at  his  peril,  to  prevent 
damage  by  hie  cattle  to  the  other  150  acres;  for,  if  his  cattle 
escape  thither,  they  may  be  distrained  damage  feasant.  So 
the  owner  of  the  150  acres  ought  to  prevent  his  cattle  from 
doing  damage  to  the  50  acres  at  his  peril,"  (citing  Gomyn'a 
Dig.  tit,  "Droit  M."  2,  and  Dyer,  372t;)  1  Thomp.  Neg.  27; 
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and,  "if  A.  and  B.  have  lands  adjoining,  where  there  is  no 
enelosure,  the  one  shall  have  trespass  against  the  other  on 
the  escape  of  their  beasts  respectively."     Id.  28. 

This  would  seem  to  preclude  the  idea  of  one  having  a  cause 
of  action  against  another  for  trespasses  by  one's  own  cattle 
on  one's  own  land  or  crops,  unless  there  be  some  extraordi* 
nary  liability,  growing  out  of  other  obligations  than  those 
imposed  upon  adjoining  land  owners  towards  each  other. 
Mr.  Addison  says  that  the  making  of  a  fence  by  a  land  owner 
does  not  raise  any  inference  that  the  fence  was  intended  for 
the  benefit  of  his  neighbor,  although  the  fence  prevents  his 
.  neighbor's  beasts  from  trespassing  as  well  as  his  own,  for  it 
is  for  his  own  benefit  to  prevent  his  beasts  from  trespassing 
on  his  neighbor.  1  Add.  Torts,  (4th  Ed.)  149.  And,  where 
statutes  or  self-interest  require  him  to  protect  his  land  with 
fences  from  straying  cattle,  still  less  can  there  be  any  infer- 
ence from  the  mere  building  of  the  fence  that  there  is  an  im- 
plied contract  to  maintain  it  for  the  benefit  of  his  neighbor 
who  happens  to  be  protected  by  it.  There  may  be,  nnques- 
tionably,  a  valid  prescription  binding  the  owner  of  land  to 
■  maintain  perpetually  the  fence  between  him  and  the  adjoin- 
ing proprietor,  bat,  in  the  absence  of  some  covenant  or  grant, 
this  serritude  can  only  be  established,  like  other  prescrip- 
tions, by  long-continued,  peaceable,  and  uninterrupted  enjoy- 
ment for  the  length  of  time  necessary  to  raise  the  presump- 
tion of  a  grant  or  covenant.  Id.  and  notes;  Id.  96,  and 
notes. 

The  petitioner  here  might,  in  consideration  of  her  grant 
of  the  right  of  way,  have  imposed  this  obligation  on  the  com- 
pany, or  she  might  have  demanded  as  a  consideration  money 
enough  to  cover  the  costs  of  the  necessary  fences  in  the 
changed  condition  of  her  fields ;  but,  not  having  used  this  pre- 
caution, she  cannot  supply  the  want  of  it  by  any  implication 
of  a  contract  imposing  the  obligation. 

An  American  railway  company  is  not  bound  to  fence  its 
railway,  as  an  American  farmer  is  bonnd  to  fence  his  fields, 
and  in  the  absence  of  statutes  in^posing  the  obligation  it  does 
not  exist.    BaUroad  t.  Skinner,  19  Pa.  St.  298,  803 ;  Clark  v. 
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Railroad,  86  Mo.  202;  Dean  v.  Railroad,  22  N.  H.  316;  WU- 
liama  ▼.  Railroad,  2  Mich.  259;  1  Add.  Torts,  214,  and  notes ; 
Gooley,  Torts  664;  1  Bedf.  By.  483  et  aeq.;  Id.  499  et  aeq.; 
Sherm  &  Bedf.  Neg.  508  et  teq.s  1  Thomp.  Neg.  503,  614. 

It  was  judicially  determined,  in  one  case,  that  for  the 
purposes  of  a  railroad  the  land  on  which  it  was  built  had 
better  remain  without  fences,  there  being  less  danger  of  kill- 
ing cattle  that  would  be  penned  np,  bo  to  speak,  by  the 
fences,  and  consequently  less  danger  to  trains  and  travelerB. 
Railroad  v.  McConockie,  3  Edw.  Oh.  487.  And,  for  want  of 
mutuality  of  benefits,  it  was,  therefore,  ruled  that  the  equita- 
ble doctrine  of  contribution  for  partition  fences  did  not  apply 
as  between  a  farmer  and  a  railroad  owning  adjoining  lands. 
Id.  And,  in  our  own  state,  it  has  been  held  that  our  fence 
Ipws  do  not  appl^  to  towns,  but  to  agricultural  localities,  and 
this  upon  reasoning  which  will  exclude  their  application  to 
railroads  which  have  no  beasts  to  trespass  on  others,  and  no 
crops  to  protect.  Lightfoot  t.  Orove,  6  Heisk.  473 ;  Stavi  y. 
Fantz,  11  Heisk.  766.  It  may  be  very  well  doubted,  there- 
fore, whether,  in  the  absence  of  express  language  applying  the 
fence  laws  to  railroads,  they  are  to  be  held  bound  by  them. 
Indeed,  it  may  be  doubted  whether  the  legislature  could  by 
law  impose  the  servitude  upon  them  of  keeping  up  fences  for 
the  benefit  of  adjoining  land  owners.  In  consideration  of  a 
charter  it  might  be  done,  or  possibly  by  the  exercise  of  the 
police  power  of  protecting  life  and  property  while  using  the 
roads,  the  protection  to  crops  being  merely  incidental. 
Thorpe  v.  Railroad,  27  Vt.  140;  Trice  v.  Railroad,^  49  Mo. 
438,     , 

I  think,  therefore,  in  view  of  these  decisions,  that,  inas- 
much as  our  fence  laws  do  not  in  express  language  apply  to 
railroads,  nor  indicate  any  purpose  of  adopting,  as  a  police 
regulation,  a  requireqaent  that  railroads  shall  be  fenced,  they 
do  not  impose  on  railroads  in  this  state  any  obligation  to  keep 
and  maintain  fences,  either  as  partition  fences  or  otherwise. 
This  company  was,  therefore,  in  the  absence  of  any  charter 
bbligation,  or  of  any  contract  express  or  implied,  or  of  any 
prescription  binding  it,  not  bound  to  construct  or  maintain 
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oattle-guards  for  the  protdotion  of  Mrs.  Ward's  crops.  There 
are  courts,  however,  that  hold  that  fence  laws  impose,  the 
same  obligation  on  railroads  as  other  adjoining  proprietors; 
and  perhaps,  where  the  company  owns  the  land,  and  does  not 
possess,  as  in  this  case,  a  mere  right  of  way  over  land  belong- 
ing to  the  original  proprietor,  there  may  be  sound  reason  in 
saying  that  they  are  liable  to  the  same  laws  that  govern  ad- 
joining proprietors  of  land,  and  that  the  uses  to  which  it  is 
put  cannot  alter  the  case,  though  the  Tennessee  cases  before 
cited,  as  to  partition  fences  in  towns,  seem  to  indicate  a  dif- 
ferent view.  1  Bedf.  By.  486,  499.  I  have  considered  this 
case  in  that  aspect,  and,  if  these  statutes  do  bind  the  com- 
pany, it  should  be  determined  what  are  the  rights  of  the 
parties  on  the  facts  of  this  case. 

We  have  seen  that  at  common  law  there  is  no  obligation 
on  adjoining  proprietors  to  fence  their  lan^,  and  certainly 
none  to  fence  for  each  others'  benefit.  Neither  the  Code,  nor 
the  subsequent  acts  amending  it,  are  compulsory  in  any 
other  sense  than  that  a  farmer,  who  fails  to  build  a  legal 
fence,  is  deprived  of  any  right  of  action  against  the  owners 
of  straying  cattle  trespalssing  on  his  lands.  T.  &  S.  Code, 
1682-1693,  Acts  1877,  c.  35.  Adjoiiung  proprietors  are  at 
liberty,  if  they  see  fit,  to  dispense  with  fences  altogether. 
Ayleaworth  v.  Herrington,  17  Mich.  417,  424;  Teicksbwy  v. 
Bucklen,  7  N.  H.  618.  If  all  that  is  claimed  for  the  opera- 
tion of  the  fence  laws  be  admitted,  it  only  amounts  to  this : 
that  the  petitioner  here  would  be  exempt  from  liability  to 
the  railroad  for  any  trespass  her  animals  should  commit  in 
straying  on  its  lauds,  because  the  company  has  not  fenced 
them,  as  the  law  requires.  If  the  petitioner  had  made  par- 
tition fences,  under  the  circumstances  mentioned  in  the  stat- 
utes, the  adjoining  land  owner  might  be  compelled  to  pay  bia 
part  of  the  cost  and  repairs.     T.  &  S.  Code,  1687. 

But  there  is  nothing  in  the  Code  to  compel  an  adjoining 
owner  to  make  either  partition  or  other  fences  for-  the  benedt 
of  his  neighbor.  The  company  was  not,  therefore,  bound  to 
construct  a  fence  or  cattle-guard,  or  to  maintain  it.  If  (mia 
.construct  a  fence  upon  his  own  land,  he  may  remove  it  «ft 
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will.  If,  however,  his  neighbor  has,  with  hia  oonsent,  joined 
his  fence  to  it,  and  its  remoTal  woold  expose  the  neighbor's 
crops,  he  should  give  notice  and  allow  tibe  for  proteoiion 
before  removal ;  bat  this  imposes  no  obligation  to  keep  up  the 
fence,  or  any  liability  for  failure  to  do  sol  Neither  the  Code, 
nor' the  act  of  1877,  c.  36,  makes  an  adjoining  land  owner 
responsible  in  damages  for  a  failnre  to  keep  np  his  share  of  the 
partition  fence,  nor  makes  any  apportionment  of  the  fence 
for  each  to  keep  up,  from  which  this  liability  for  faulore  to 
repair  coald  be  implied.  The  other  owner  may  erect  and 
repair  and  collect  the  cost.  '  Under  a  similar  statnte  in  Aia< 
bama,  from  which  onrs  is  largely  copied,  it  was  held  he  had 
a  right  of  entry  to  make  repairs.  Henry  v.  Jonea,  28  Ala. 
385.  Hence,  there  is  no  other  liability,  under  these  statotes, 
than  for  a  share  of  the  costs  of  repairs.  The  statutes  in  some 
of  the  states  proceed  upon  the  other  plan,  and  assign  certain 
portions  of  the  fence  to  each  owner,  and  he  becomes  liable  in 
damages  for  failure  to  repair,  but  our  Code  does  not. 

We  come  now  to  the  act  of  1875,  c.  64,  p.  75,  the  first  sec- 
tion of  which  enacts,  among  other  things,  that  "if  either  of  the 
parties,  having  a  joint  or  partition  fence,  refuse  or  neglect  to 
keep  up  his  part  of  said  fence  in  good  repair,  he  shall  be  lia- 
ble for  all  damages  the  other  may  sustain  to  his  enclosures 
or  crops  by  trespassing  stock  in  consequence  of  such  refusal  or 
neglect."  The  second  section  enacts  that  "where  there  is  no 
partition  fence  between  the  owners  of  any  lands  in  this  state, 
and  said  lands  being  in  one  general  enclosure,  then  each  party 
shall  be  liable  to  the  other  for  any  trespass  or  damages  upon 
or  to  his  land  or  crop  thereon  caused  by  the  neglect  or  failure 
of  said  other  party  to  protect  the  said  enclosure  or  crop  on  his 
or  their  side  of  said  general  enclosure." 

This  case  does  not  fall  within  the  first  section  at  all,  beoause 
this  is  not  a  partition  fence,  (the  cattle-guard^)  which  is  defined 
by  statute  to  mean  "fences  on  the  line  between  lands  owned 
by  different  persons."  T.  8s  S.  Code,  1691.  No  provision  is 
made  for  designating  by  assignment  of  fence  viewers  or  other- 
wise, as  is  usual  in  statutes  proceeding  on  this  principle  of 
compensation  in  damages,  (for  the  first  time  in  this  stat« 
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kdopted  bj  this  act,)  the  particular  portion  of  the  fence  each 
owner  is'  to  be  responsible  for,  and  I  do  not  see  how  either  is 
to  be  held  for  an^  particular  portion  withont  such  provision. 
However,  it  is  clear  the  first  section  cannot  apply  to  this  case. 
The  case  does  undoubtedly!  fall  within  the  letter  of  the  second 
section,  because  the  cattle-guards  and -the  adjoining  fending 
on  the  company's  land,  when  joined  to  Mrs.  Ward's  fences, 
place  the  railroad  land  and  her  fields  within  "one  general 
enclosure." 

As  before  remarked,  it  is  my  judgment  that  this  statute 
never  was  intended  to  apply  to- land  on  which  a  railroad  is 
built,  surrounded  by  and  enclosed  with  fields  like  this,  and 
for  the  manifest  reason  of  a  want  of  mutuality  of  benefit. 
The  company  derives  no  benefit  from  this  enclosure.  It  may 
keep  cattle  outside  of  this  particular  part  of  the  track,  but  the 
road  is  open  to  all  cattle  within^the  enclosure,  and  Mrs.  Ward 
has  an  undoubted  right  to  keep  such'  cattle  there  as  she 
chooses.  There  is  no  benefit  to  the  railroad,  nor  protection 
against  cattle  trespassing  on  its  land,  nor  any  need  of  it,  in 
the  absence  of  a  fence  along  the  whole  road.  If  Mrs.  Ward's 
cattle,  being  in  her  field,  or  other  cattle  being  there  by  her 
permission,  or  through  her  neglect  to  keep  up  her  part  of  the 
fences  around  the  enclosure,  were  to  go  upon  the  railroad 
and  cause  the  wreck  of  its  trains,  there  could  be  no  recovery 
against  her  by  the  company.  The  statute  was  clearly  only 
intended  to  apply  to  farmers  mutually  benefited  by  having 
lands  within  a  common  enclosure,  which  they  cultivate  or 
otherwise  use  for  agricultural  purposes.  It  is  the  merest 
literalism  to  apply  the  statute  to  a  case  like  this. 

Sat,  again,  if  it  be  conceded  that  this  statute  does  apply  to 
a  case  like  this,  the  petitioner  cannot  recover,  because  of  her 
contributory  negligence.  It  may  be  admitted  in  this  oonnec> 
tion  that  the  common-law  obligation  on  every  person  to 
restrain  his  beasts  on  his  own  land  has  been  so  far  modified 
that  no  negligence  can  l^e  imp.uted  if  they  are  suffered  to  run 
at  large.  Kerwhacker  v.  Railroad,  S.  Ohio  St.  179;  Railroad 
y.  Watenon,  4  Ohio  St.  424;  Seeley  v.  Peters,  10  111.  130; 
MflA/et  y.  Crawford,  1.3  How.  447,  457 ;  Alger  v.  Railroad, 
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10  Iowa,  268;  Cooley  on  Torts,  337.  This  doctrine' is  recog- 
nized in  the  case  of  the  Railroad  t.  Smith,  9  Heisk.  860,  865, 
as  the  effect  of  oar  fence  laws.  These  cases  were  those  of 
injury  to  animals  straying  on  the  railroad,  and  the  better 
rule  seems  to  be  that  in  this  country  it  is  not  such  ooniribn- 
tory  negligence  to  allow  animals  to  run  at  large  as  will 
exempt  the  railroad  company  from  liability  for  injuring  them. 
Bat  it  is  carrying  this  doctrine  much  further  than  these  case» 
justify,  to  hold  that  this  privilege  of  permitting  anjmals  to  ran 
at  large  is  a  right  which  the  law  will  protect  to  the  extent  of 
allowing  damages  committed  by.  them  on  the  owner's  own 
crops,  lest  to  refuse  the  damages  would  be  to  deprive  her  of 
the  privilege  of  permitting  them  to  run  at  lai^e.  The  priv- 
ilege is  only  permissive,  and  the  only  effect  is  that  the  owner 
of  animals  is  not  liable  as  a  trespasser  if  the  lands  on  which 
they  stray  are  not  lawfully  fenced.  It  gives  no  right  of  com- 
mon or  depasture  in  the  land.  The  animals  are  trespassers, 
but  the  owner  of  the  land  cannot  recover  of  the  owner  of  the 
animals  for  the  trespass,  except  under  certain  condition^ 
which  the  statute  law  has  imposed.  Knight  v.  Abert,  6  Pa. 
St.  473 ;  Railroad  v.  Rollim,  5  Kan.  167 ;  Oalkint  v.  Matthews, 
Id.  191;  Her<M  ▼.  Myers,  20  Iowa;  878;  WUHams  v.  Rail^ 
road,  supra;  Railroad  v.  SMrmer,  supra. 

But,  be  this  as  it  may,  it  was  the  grossest  negligence  in  the 
petitioner  to  turn  her  animals  out  when  she  knew  that  they- 
could  and  would  pass  the  cattle-guards  and  destroy  her. 
crops.  If  she  had  had  a  contract  with  the  company  to 
maintain  the  cattle-guards  it  would  have  been  her  plain  duty 
to  lessen  the  damages  by  keeping  up  the  hogs  and  suing  for 
their  keep,  or  whatever  other  damage  that  would  cause  her. 
Moreover,  she  might  have  cleaned  oqt  the  cattle-guards  and 
charged  the  expense  of  the  process  to  the  company.  It  is  no 
answer  to  this  to  say  that  she  would  have  been  a  trespasser. 
She  probably  would  not  have  been,  but  until  she  made  an 
effort  in  that  direction,  and  was  warned  off,  it  was  folly  to 
stand  idly  by  and  see  her  crops  destroyed,  with  no  effort 
made  to  save  them.  That  oonrse  was  suggested  to  her  by 
some  of  the  employes  of  the  company,  and  she  says  herself 
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"that  she  did  not  think  it  her  basiness  to  dean  oat  the  eat- 
tle-gaards. "  In  this  she  was  mistaken.  She  might,  at  small 
expense  compared  to  the  heavy  damages  she  claims,  have 
employed  boys  or  men  to  watch  these  gaps  day  and  night, 
and  thereby  have  saved  her  crops.  In  some  way  it  was  her 
duty  to  have  protected  them,  and  her  failure  was  contributory 
negligence,  under  any'  rule  which  may  be  adopted  on  that 
subject.  Negligence  may  consist  in  either  failing  to  do  what, 
under  the  circumstances,  a  reasonable  and  prudent  man 
woald  ordinarily  have  done,  or  in  doing  what  he  would  not 
have  done.  The  question  in  such  cases  is — Firtt,  whether 
the  damage  was  occasioned  entirely  by  the  negligence  or  im- 
proper conduct  of  the  defendants ;  or,  second,  whether  the 
plaintiff  himself  so  far  contributed  to  the  misfortune,  by  his 
own  negligence  or  want  of  ordinary  care  and  caution,  that, 
but  for  such  negligence  or  want  of  care  and  caution  on  his 
part,  the  misfortune  would  not  have  happened.  Railroad  v. 
Jonea,  96  U.  S.  489,  442;  Trow  v.  Railroad,  24  Vt.  487; 
Stuck  V.  Railroad,  9  Wis.  202;  21  Albany  Law  Jour.  404. 

The  mistake  of  petitioner  is  that  she  seeks  to  impose  too 
exclusively  on  the  defendant  company  the  duty  of  protecting 
this  crop,  and  to  relieve  herself  too  entirely  from  all  respon- 
sibility in  the  matter.  If  one  negligently  leave  a  gate  open, 
and  the  owner  sees  it,  and  passes  it  frequently  tod  wilfully 
and  obstinately,  or,  through  gross  negligence,  leaves  it  open 
all  summer,  and  cattle  get  in,  it  is  his  own  folly.  Locker  v. 
Damon,  17  Pick.  284,  288.  And,  if  the  party  injured  has  it 
in  his  power  to  take  measures  by  which  his  loss  may  be  less 
aggravated,  this  will  be  expected  of  him.  The  law  will  not 
permit  him  to  throw  a  loss  upon  another  arising  from  causes 
for  which  the  latter  may  be  responsible,  if  by  common  pru- 
dence the  damage  could  be  prevented.  MiUer  v.  Marinert' 
Church,  7  Me.  61,  56 ;  Simpeon  v.  Keokuk,  34  Iowa,  568 ;  Lit- 
tie  V.  McGuire,  38  Iowa,  660.  Where  trespass  was  committed 
by  wrongfully  removing  part  of  a  fence,  damage  to  crops  was 
refused  because  the  plaiatiff  had  neglected  to  build  fences  for 
their  protection.  Smith  v.  Johnson,  76  Pa.  St.  191.  In  an 
action  for  a  breach  of  a  specific  oontraoi  the  party  injured  is 
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boimd  to  use  proper  means  and  efforts  to  protect  himself 
&om  unnecessary  loss  or  damage,  and  can  ohai^  the  party 
only  for  such  damages  as  by  reasonable  endeavors  and  ex- 
pense he  eoold  not  prevent.  Walker  v.  ElUa,  1  Sneed,  514. 
Where  there  was  a  stipulation  to  keep  a  dam  in  .repair, 
the  cost  of  repairs  is  the  only  measure  of  damages,  not 
damages  for  the  mill  lying  idle.  Fort  t.  OrnAeff,  1  Heisk. 
Vol.  There  is  nothing  in  the  principle  adopted  in  Dvnth 
T.  ISizhxigh,  2  Lea,  807,  to  change  the  rule  above  laid  down 
on  the  subject  of  contributory  negligence.  The  proximate 
cause  of  the  injury  to  the  petitioner's  crops  was  her  neg- 
ligence  in  turning  her  hogs  out  when  she  knew  they  were 
destroying  her  crop,  or  failing  to  put  them  up  alter  she 
saw  them  in  the  fields,  or  otherwise  protecting  her  crops;  and 
the  negligence  of  the  defendants  was  cmly  remote.  I  do  not 
overlook  the  fact  that  there  were  some  other  uoimals  than 
her  own  with  hers;  but,  as  to  these,  she  could  have  kept  them 
out  in  many  ways,  and  she  should  have  done  it. 
Petition  dismissed  at  costs  of  petitioner. 


in  /-e  DextervilIjB  Mandp'g  &  Booh  Co.,  Scrantoh  Mamuf'o 
&  Book  Co.,  and  another,  v.  Case,  Beceiver,  etc. 


(dftvttit  CcvH,  B.  D,  WUeontin.    December  10, 1880.) 

L  Recbivbr  —  Cladc  vob  Damaobs  aoainot  a  Railroad  CoipAjtr — 

Company  IN  DefauIiT  for  Lnterbst. — The  net  earoings  ot  a  rail- 
road, while  in  the  possession  of  a  receiver  appointed  by  the  court, 
pending  the  foreclosure  of  certain  mortgages  upon  the  property,  can- 
not  be  applied  to  the  payment  of  claims  for  damages  which  accrued 
during  the  operation  of  the  road  by  the  company,  although  such  com- 
pany was  then  in  default  fqr  the  non-payment  of  interest  upon  the 
mortgage  bonds. 

Demurrer. 

Oeo.  H.  Ncyet  and  O.  G.  Prentits,  for  petitionerB. 

£.  C.  d  W.  C,  Lamed,  for  receiver.  . 
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Dtbb,  D.  J.  The  petitioners  above  named  have  presented 
'1>etition8  for  the  allowance  of  claims  to  a  large  amoont  against 
the  receiver  of  the  Green  Bay  &  Minnesota  BaOroad,  who  is 
operating  the  road  nnder  the  direction  of  this  oonrt,  pending 
the  foreolosnre  of  certain  mortgages  upon  the  property,  which 
demands  are  for  loss  and  damages  claimed  to  have  been  sns- 
tained  by  the  petitioners  in  the  destruction  of  timber  and 
oranbetry  marsh  along  the  line  of  the  road  by  fire,  alleged  to 
have  been  set  by  sparks  escaping  from  defective  locomotives. 
By  suitable  and  separate  allegations  it  is  ;charged  that  the 
-fires  which  caused  the  damage  occurred  on  different  days  in 
different  years,  and  it  is  thus  made  to  appear  in  each  of  the 
petitions  that  one  of  these  fires  occurred  on  the  seventh  day 
of  September,  1877,  which  was  more  than  four  months  before 
a  foreclosure  of  the  mortgages  in  suit  was  commenced,  and 
before  a  receiver  was  appointed.  To  such  parts  of  the  peti- 
tiohe  as  thus  allege,  as  causes  of  action  against  the  receiver, 
loss  and  damage  by  fire  while  the  road  was  yet  being 
operated  by  the  railroad  company,  and  before  it  passed  into 
his  hands,  the  receiver  has  demurred,  and  the  demurrer 
raises  the  question  whether  such  claims  can  be  allowed  or 
entertained  against  him  or  the  property  which  he  has  in 
charge  for  the  bondholders,  or  against  any  party  other  than 
the  railroad  company  by  whose  negligence  it  is  alleged  the 
loss  and  damage  were  occasioned. 

In  Hale  v.  Frost,  99  IT.  S.  389,  it  was  held  that  the  net  earn- 
ings of  a  railroad  while  it  is  in  possession  of  a  receiver, 
appoifted  by  the  court,  may  be  applied  to  the  i>ayment  of 
claims  having  superior  equities  to  that  of.  the  bondholders. 
To  sustain  the  claims  in  question,  it  is  therefore  necessary 
that  some  equity  be  found  in  favor  of  the  petitioners  and 
superior  to  that  of  the  bondholders,  upon  which  to  base  their 
allowance.  And  the  supposed  equity  urged  is  that  the  fire  in 
question  occurred  after  default  on  the  part  of  the  railroad 
company  in  pa3rment  of  the  mortgage  debt  or  interest ;  that 
thereafter  the  company  operated  the  toad  as  the  agent  or 
trustee  in  equity  of  the  bondholderp,  and  that  the  alleged  lia- 
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bility  Bonght  to  be  enforced  in  the  present  proceeding  arose 
from  snch  operation  of  the  road  and  as  an  incident  thereto ; 
that,  therefore,  it  may  be  put  under  the  head  of  operating 
expenses,  and  so  acquire  rank  as  a  claim  having  eqoitiea 
enforceable  against  the  net  earnings  of  the  road  in  the  hand» 
of  the  receiver.  Th«re  is  some  plsuBibility  in  the  argoment, 
but  it  is  unsound.  No  relation  of  principal  and  agent,  either 
in  law  or  equity,  can  be  implied  from  the  mere  faot  that  the 
railroad  company  continued  to  operate  the  road  after  it  was 
in  defoult  in  payment  of  the  mortgage  debt,  nor  from  the  for- ' 
ther  fact  that  the  bondholders  did  not  take  possession  of  the 
property  after  such  defaolt,  nor.  from  both  facts  combined. 
The  mortgages  gave  to  the  m(»tgagees  the  right  to  tadce  pos- 
session  after  d^anlt,  but  they  were  not  obliged  to  do  so,  nor 
was  it  necessary  that  they  should  take  possession  in  order  to 
avoid  such  a  liability  as  is  here  claimed.  The  railroad  com- 
pany was  operating  the  road  when  the  alleged  loss  and  dam- 
age occurred.  The  negligence  of  the. company,,  if  there  was 
negligence  at  all,  occasioned  the  loss.  For  that  negligence 
it  alone  was  responsible.  To  sustain  the  position  taken  by 
the  petitioners,  it  must  be  held  that  the  bondholders  at  least 
impliedly  assumed  liability  for  the  negligence  of  the  railroad 
company,  and  that  by  operation  of  law  their  mortgage  secur- 
ity was  subordinated  to  claims  of  the  character  of  these'.  I 
cannot  so  hold.  The  alleged  causes  of  action  accrued  after 
the  company  had  given  mortgages  upon  all  its  property,  which 
were  then  Bubsistiiig  liens,  and  before  the  receiver  was  ap- 
pointed. It  can  make  no  difference  that  they  accrued  after 
the  company  was  in  default  in  payment  of  interest  on  its 
bonds.  The  road  was  still  being  operated  by  the  company, 
and  whatever  liability  existed  must  have  been  one  against  the 
company  alone.  In  no  just  or  proper  sense  could  such  claims 
as  these  be  considered  as  part  of  the  operating  expenses  upon 
which  the  petitioners  could  assert  a  right  prior  to  that  of  the 
mortgagees.  They  are  wholly  unlike  claims  for  supplies,  new 
equipment,  right  of  way,  and  new  construction,  or  any  claim 
falling  legitimately  under  the  head  of  operating  expenses, 
which  the  courts  sometimes  order  paid  from  net  earnings  in' 
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the  hands  of  a  reoeiver  as  having  equities  superior  to  those  of 
bondholders.  If  such  claims  as  are  here  in  question  could  be 
allowed,  there  would  seem  hardly  to  be  a  limit  to  the  allow- 
ance of  demands  which  it  might  be  as  forcibly  urged  were 
superior  in  their  equities  to  those  of  the  secured  creditors,  but 
which  could  not  be  allowed  upon  any  sound  principle  of  equity, 
nor  without  substantially  impairing  and  perhaps  destroying 
an  otherwise  valuable  security. 

The  demurrer  to  such  parts  of  the  petitions  as  state  causes 
of  action  against  the  railroad  company  accruing  prior  to  the 
appointment  of  the  receiver,  is  sustained.  And  it  is  not  im- 
proper to  add  that  this  ruling  is  supported  by  the  practice  of 
the  learned  circuit  judge  of  this  circuit,  who  has  uniformly 
disallowed  claims  against  a  receiver  of  the  character  of  these. 


Mebchants'  Nat*  Bank  v.  Thompson. 
(OireuitOowrt,  D.  MoMaehusett*.    December  22, 1880.) 

L  Removal— Act  of  1875,  i  2.— Suit  was  brotight  by  the  Merchants' 
National  Bank  of  Boston  to  foreclose  the  eqnity  of  redemption  of 
the  defendant,  lSd\rard  Thompson,  of  Charlestown,  Kew  Hampshire, 
in  five  shares  of  trust  property  held  by  the  plaintiff  as  coUateial 
security  for  the  payment  of  the  defendant's  bond.  The  defendant 
averred  in  his  answer  that  he  had  sold  one  of  the  shares  to  Henry 
H.  Clarke,  of  Boston.  ThB  plaintiff  thereupon  amended  its  biD,  and 
made  Clarke  a  party  defendant,  who  subsequently  entered  an  appear- 
ance. Seld,  that  such  cause  could  not  be  removed  under  the  second 
clause  of  section  2  of  the  act  of  1875. 

2.  Bamb— JuBiBDiOTioN— Pboop. — H^d,  further,  that  it  would  be  pre- 
sumed that  Clarke  was  a  citizen  of  Massaohusetts,  in  the  absence  of 
a^y  proof  to  the  contrary. 

In  Equity. 

BtisseU  Gray,  for^plaintjfE. 

Jabez  Fox,  for  defendant  Thompson. 

Lowell,  G.  J.  This  is  a  motion  to  dismiss  or  remand.  The 
Merchants'  National  Bank  of  Boston  brought  a  bill  in  eqnity 
in  tbie  supreme  judicial  court  of  Massachusetts  to  foreclose 
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the  eqaity  of  redemption  of  Edward  Thompsou,  of  Charles- 
town,  in  the  state  of  New  Hampshire,  in  five  shares  of  the 
trust  property  known  as  the  Huntington-avenue  lands,  held 
by  the  plaintiff  as  collateral  security  for  the  payment  of  said 
Thompson's  bond  for  $20,000  and  interest,  whioh  had  coma 
to  the  pldintiff  by  assignment  from  the  original  holders 
thereof,  and  on  whioh  all  but  $1,000  of  the  principal,  and 
large  arrears  of  interest,  were  overdue  and  unpaid.  The 
defendant  Thompson  appeared  and  answered,  admitting  most 
of  the  allegations  of  the  bill,  but  averring  that,  under  the 
peculiar  terms  of  the  trust  deed  of  the  lands,  a  pledgee  or 
mortgagee  of  shares  had  no  right  of  foreclosure ;  and,  further, 
that  he  had  sold  one  of  the  five  shares  to  Henry  M.  Clarke,  of 
Boston.  Thereupon,  iTune  15,  1880,  the  plaintiff  amended 
its  bill  and  made  Clarke  a  party  defendant,  and  on  the  same 
day  a  subpoena  was  issued  to  said  Clarke  to  appear  on  the  first 
Monday  of  July,  1880.  September  13, 1880,  Thompson  filed 
in  the  state  court  a  petition  to  remove  the  cause  to  this  court, 
averring  that  the  bank  is  a  corporation  located  in  and  doing 
business  in  the  state  of  Maseaohnsetts,  and  that  the  peti- 
tioner was,  at  the  commencement  of  the  suit,  and  still  is,  a 
citizen  of  New  Hampshire.  A  bond  was  filed,  to  whioh  no 
objection  is  taken. 

The  suit  was  entered  in  this  court  on  the  first  day  of  this 
term,  October  15, 1880,  and  I  find  copies  of  the  bill,  amended 
bill,  answer,  etc.  I  do  not  find  any  order  of  the  supreme , 
court  conoeming  the  removal,  nor  is  one  necessary,  though  it 
is  usual.  I  do  find  a  certificate  of  the  clerk  that  an  appear- 
ance was  entered  for  Henry  M.  Clarke  "during  the  April 
term,  A.  D.  1880,"  but  whether  before  the  petition  for  re- 
moval was  filed,  on  the  last  day  of  that  term,  does  not  appear. 

The  defendant  Clarke,  having  been  brought  in  by  amend- 
ment, is  a  party  to  the  suit  as  much  as  if  he  had  originally 
been  named  as  a  defendant. 

The  first  objection  taken  to  the  removal  is  that  the  defend- 
ant Thompson  has  adapted  his  petition  to  the  first  clause  of 
section  2  of  the  act  of  1875,  (18  8t.  470,)  as  if  he  were  the 
sole  defendant,  taking  no  notice  of  Clarke,  while  he  now  at- 
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tempts  to  support  the  jnrisdietion  of  this  oonrt  under  the  see* 
Ond  olanse,  contending  that  there  is  a  controversy  wholly 
between  himself  and  the  plaintiff.  I  understand  the  law  to 
be  that  if,  upon  the  whole  record,  the  jurisdiction  of  the 
court  can  be  sustained,  the  cause  will  not  be  remanded  for 
such  a  misconception  in  the  petition.  Osgood  t.  Chicago, 
etc.,  R,  Co.  6  Biss.  380;  Ruckman  v.  Ruckman,  1  Fed.  Bep. 
587.  I  have  once,  with  the  approval  of  the  circuit  justice, 
allowed  such  a  petition  to  be  amended  in  the  circuit  court  in 
New  Hampshire.  It  was  a  ease  which  had  been  tried  after 
its  removal,  and  a  verdict  obtained,  which,  being  set  aside, 
the  plaintiff  discovered  that  the  petition  was  defective  in  its 
allegations  of  citizenship.  I  did  not  feel  at  liberty  to  order 
the  plaintiff  to  amend  his  own  writ,  but  I  did  permit  defend- 
ant to  amend  his  petition.  .  This  rule  is  reciprocal ;  for  if  the 
record  shows,  at  any  time,  that  the  suit  does  not  really  and 
substantially  involve  a  controversy  properly  within  the  juris- 
diction, the  court  is  required  to  remand  it.  St.  1875,  §  5; 
18  St.  472. 

Is  there  a  controversy  in  this  suit  wholly  between  the 
plaintiff  and  the  defendant  Thompson  ?  1  think  not.  The 
suit  is  to  foreclose  the  equity  of  £ve  shares  in  certain  lands 
mortgaged  by  one  person,  at  one  time,  for  a  single  debt. 
When  the  plaintiff  supposed  that  Thompson  still  owned  all 
the  shareSj  and  brought  suit  against  him,  it  was  a  controversy 
wholly  between  them.  If  the  plaintiff  had  not  chosen  to 
bring  in  Clarke,  or  if  Clarke  had  disclaimed  or  had  made 
default,  and  a  final  decree  had  been  made  for  or  against  him, 
tho,  controversy  might  once  more  be  between  these  parties 
only.  But  it  is  the  right  of  the  plaintiff  to  have  a  single  fore- 
(^losure  of  his  single  debt  and  mortgage.  He  is' not  bound  to 
undergo  the  expense  of  two  suits,  upon  what  is  to  him  a  sin- 
gle cause  of  action.  Clarke,  I  suppose,  has  a  sinular  right  to 
insist  that  a  single  suit  shall  settle  his  position  reUitively 
to  the  defendant  Thompson.  Thompson  has  no  right  to  say 
that  the  controversy  concerns  only  his  four  shares,  if  either 
the  plaintiff  or  Clarke  wish  the  controversy  as  to  the  whole 
five  to  be  disposed  of. 
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I  have  looked  at  many  of  the  cases,  but  none  of  them 
resemble  this  case  tery  olo9ely.  It  is  for  the  good  sense  of 
the  court  in  each  case  to  discover  whether  there  is  one 
distinct  and  independent  controversy  between  citizens  of 
different  states.  If  there  is,  the  cause  may  be  removed  by 
any  one  of  the  party,  no  matter  how  many  other  controver- 
sies  may  be  involved  in  the  same  suit,  between  persons  who 
could  not  be  impleaded  in  the  circuit  court. 

It  has  been  intimated,  though  not  decided,  that  if  defend- 
ants are  jointly  sued  upon  a  joint  and  several  contract,  as 
trespassers  for  a  joint  trespass,  that,  inasmuch  as  each 
defendant  is  severally  liable,  any.  one  having  the  requisite 
citizenship  might  remove  the  cause,  at  least  when  the  form 
of  action  was  such  that  no  question  of  contribution  between 
the  defendants  could  be  effected  by  it.  I  have  not  seen  even 
an  intimation  that*  they  could  sever  when  the  plaintiff's  right 
was  single,  and  the  defendants  had,  of  themselves,  and  for 
their  own  convenience,  split  up  the  subordinate  titles. 

I  am  of  opinion,  therefore,  that  there  is  not,  at  present, 
a  controversy  wholly  between  the  plaintiff  and  the  petitioner 
Thompson. 

I  have  presumed,  as  both  counsel  did,  that  Clarke,  who  is 
described  as  of  Boston,  is  a  citizen  of  Massachusetts.  This 
ought  to  appear  affirmatively,  if  the  jurisdiction  of  this  court 
depended  upon  its  affirmation ;  but,  as  the  burden  of  proof 
is  on  the  removing  defendant,  and  it  does  not  appear  that 
Clarke  is  not  a  citizen  of  the  place  of  his  residence,  no  amend- 
ment  is  necessary  in  order  to  Qiid  that  the  jurisdiction  is  not 
made  out. 

Cause  remanded. 
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EouANS  V.  Nbwton  and  others. 
{Circuit  Cowrt,  D.  MaaaehutttU.    December  21, 1880.) 

L  Looama  Permit — Boka  Fidb  PcBoaASBB. — A  contract  between  a  dt- 
izen  of  New  Jersey  and  a  citizen  of  Maine,  called  a  conditional 
license,  authorizing  the  grantee  to  enter  upon  the  lands  of  the 
grantor,  in  the  state  of  New  Hampshire,  and  cut  logs  therefrom,  con- 
tained this  clause :  "  Said  grantor  reserves  and  maintains  full  con- 
trol and  ownership  of  all  logs  and  lumber  which  shall  be  cut  imder 
this  itermit,  wbererer  and  however  situated,  until  all  matters  and 
things  appertaining  to  or  connected  with  this  license  shall  be  settled 
and  adjusted,  and  the  sum  or  sums  due,  or  to  become  due,  for  stump- 
sge  or  otherwise,  shall  be  fully  paid."  Hdd,  that  a  Imna  fldd  pur- 
chaser of  logs  cut  under  this  permit  could  not  acquire  a  better  title 
than  the  grantee. 

a.  Same— Tbover— Dam  AGES.— It  was  further  provided  that  if  any  default 
should  be  made,  the  grantor  should  have  full  poww  and  authority  to 
take  all  or  any  part  of  said  lumbor,  and  to  sieU  and  dispose  of  the 
same  at  public  or  private  sale,  and,  after  deducting  reasonable  ex- 
penses, commissions,  and  all  sums  which  were  then  due,  or  might 
become  due,  for  any  cause  "  herein  expressed,"  should  pay  the  bal- 
ance to  the  grantees.  Hdd,  under  this  clause,  that  the  grantor  was 
not  entitled  to  recover,  in  trover,  of  such  bona  fide  purchaser,  the 
whole  value  of  the  logs  sold. 

8.  Saux — Payment— Watvek.  —  A  memorandum  upon  the  foot  of  an 
account  settled  between  the  grantor  and  grantee,  acknowledging  the 
receipt  of  certain  accepted  drafts,  running  from  three  to  eight  months, 
for  the  sum  of  the  account,  contained  these  words :  "  which,  when 
paid,  will  be  in  full  for  the  above."  EM,  that  the  acceptances  were 
not  taken  in  payment  of  the  account,  and  therefore  could  have  no* 
effect  as  a  waiver  of  the  grantor's  rights. 

Trover. 

Tort,  in  the  nature  of  trover,  for  the  conversion  of  certain 
logs,  valued  at  about  $14,000.  In  November,  1875,  the  plain- 
tiff, a  citizen  of  New  Jersey,  owning  a  large  tract  of  land  on, 
or  near,  the  Connecticut  river,  in  New  Hampshire,  made  a 
contract  with  Boss  &  Leavitt,  of  Bangor,  Maine,  called  a  con- 
ditional license,  by  which  he  granted  them  permission  to  en- 
ter upon  his  land  and  cut  logs  of  certain  kinds  during  the 
then  next  logging  season,  which  were  to  be  scaled — ^that  is, 
measured — by  a  scaler  appointed  by  the  plaintiff,  and  the 
agreed  stumpage  was  to  be  paid  for  by  satisfactory  paper,  on 
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a  oertain  credit,  and  the  plaintiff  was  to  make  advances  \rbeu 
the  logs  should  amve  at  the  boom,  in  Hartford.  The  grant' 
ees  agreed  to  conduct  the  catting  and  driving  of  the  logs  in 
a  certain  way,  and  with  a  certain  dlHgenoe,  and  to  pay  dam- 
ages in  case  of  any  default.  The  contract  contained  this 
clause :  "And  said  grantor  reserves  and  maintains  full  con- 
trol and  ownership  of  all  logs  and  lumber  which  shall  be  out 
under  this  permit,  wherever  and  however  situated,  until  all 
matters  and  things  appertaining  to  or  connected  with  this 
license  shall  be  settled  and  adjusted,  and  the  sum  or  sums 
due,  or  to  become  due,  for  stumpage  or  otherwise,  shall  be 
fully  paid;"  and,  if  any  default  should  be  made,  he  should 
have  full  power  and  authority  to  take  all  or  any  part  of  said 
lumber,  and  to  sell  and  dispose  of  the  same  at  public  or  pri- 
vate sale,  and,  after  deducting  reasonable  expenses,  commis- 
sions, and  all  sums  which  were  then  due,  or  might  become 
due,  for  any  cause  "herein  expressed,"  should  pay  the  bal- 
ance to  the  grantees. 

Boss  &  Leavitt  were  interested  as  stockholders  in  a  corpo- 
ration called  the  Hartford  Lumber  Company,  which  owned  a 
mill  at  Hartford,  of  which  the  boom  is  mentioned  in  the  con- 
tract. They  out  the  timber  as  agreed,  and  floated  it  down 
the  Connecticut  river;  the  first  lot  arrived  at  Hartford  ia 
August,  1876.  In  September,  1876,  an  account  was  settled 
between-  Homans  and  Boss  &  Leavitt,  showing  a  debt  of 
$11,248.52  for  stumpage,  and  $10,250  for  advances.  At 
the  foot,  Homans  acknowledged  the  receipt  of  drafts  for  the 
sum  of  the  account  drawn  by  Ross  &  Leavitt  upon,  and  ac- 
cepted by,  the  Hartford  Lumber  Company,  running  from  three 
to  eight  months,  "which,  when  paid,  will  be  in  full  for  the 
above."  These  drafts  were  dishonored,  and  have  not  been 
paid. 

The  Hartford  Lumber  Company  bought  all  the  logs  which 
reached  Hartford,  and  manufactured- and  sold  a  part  of  them, 
worth  about  $12,000,  with  the  knowledge  of  the  ^aintiff, 
before  the  first  acceptance  was  dishonored.  November  22, 
1-876,  the  plaintiff- took  possession,  of  the  lumber  remaining 
at  the  mill,  and  the  company  worked  it  up  and  sold  it  fox 

V.4,no.l0— 58 


Digitized  by 


Google 


882  VXDSIUL  BSPOBTEIU 

him  under  a  oontraet  by  which  thej  were  to  have  80  per  eent. 
of  the  proceeds  for  sawing,  handling,  and  oommlBsions.  The j 
afterwards  became  bankrupt,  and  the  plaintiff  sold  one-half 
the  lumber  remaining  on  hand  for  $4,000,  and  worked  up  the 
other  half,  for  which  he  received  $6,750;  They  received 
some  other  payments  from  Boss  &  Leavitt. 

The  defendants,  Uving  in  the  western  part  of  Massachu- 
setts, bought  of  Boss  &,  Leavitt  certain  lots  of  logs  that  were 
being  driven  down  the  river  in  September,  October,  and  No- 
vember, 1876,  and  which,  of  course,  never  arrived  at  Hart- 
ford. They  bought  in  good  faith,  without  notice  of  the  plain- 
tiff's title,  and  had  made  payment  of  the  full  price  of  about 
$14,000,  before  he  made  a  demand  upon  them,  March  1, 
1877.  The  plaintiff  had  no  knowledge  of  the  defendants' 
purchase  until  November  26,  1876.  Between  that  day  and 
the  day  of  the  demand,  the  defendants  had  built  a  mill  for 
sawing  the  logs,  at  a  cost  of  about  $3,000,  and  had  paid 
to  Boss  &  Leavitt  $621.20.  Boss  &  Leavitt  had  made  sales 
of  other  logs  in  like  manner  to  persons  not  before  the  court. 

The  case  was  referred. 

The  referee  found  the  foregoing  facts,  and  submitted  the 
points  of  law,  with  his  rulings  upon  them,  to  the  court.  He 
found  that  the  plaintiff  retained  the  property  in  the  logs; 
that  he  had  not  waived  his  rights;  that  he  was  entitled  to 
recover  in  this  action  the  balance  due  him  from.  Boss  & 
Leavitt,  $3,084.61,  and  interest  at  7  per  eent.  from  the  date 
of  the  writ,  but  not  the  fall  value  of  the  logs  at  the  time  of 
the  conversion;  that  no  deduction  was  to  be  made  for  the 
cost  of  the  mill,  because  it  appeared  to  be  still  worth  its  cost; 
nor  for  the  payment  of  $621.20,  unless  the  whole  value  of 
the  logs  should  be  the  measure  of  damages,  in  which  case 
this  payment,  which  was  made  after  the  plaintiff  knew  of  the 
sale  to  the  defendants,  should  be  deducted. 

Caleb  Blodgett,  for  plaintiff,  cited,  (of  oases  not  referred  to 
in  the  opinion  of  the  court :) 

On  question  of  .property:  Hart  v.  Carpenter,  24  CJonn.  437; 
Fifield  T.  Elmer,  25  Mioh.  48;  De  Wo\f  Y.Babbttt,  ^  Mason, 
289. 
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That  no  demand  was  necessary:  McCoiribie  t.  Domes,  6 
East,  540;  Bueklin  t.  Beaia,  38  Vt.  653;  Stanley  v.  Gaylord, 

I  Cash.  636. 

There  was  no  waiver  or  estoppel :  Sargent  v.  Mctcalf,  6 
Gray,  806;  Plumer  v.  Lord,  9  Allen,  466;  Andretot  \,  Lyons, 

II  Allen,  849 ;  Turner  v.  Coffin,  12  Alien,  401;  Zwhtman  v, 
Roberts,  109  Mass.  55;  De^eM  v.  Odctf,  3  Hill,  219:  Boot  v. 
Lord,  28  Vt.  568. 

Chaiies  Allen,  for  defendants. 

The  vendor  cannot  claim  against  an  innocent  purchaser: 
Wait  V.  Green,  86  N.  T.  556;  HaU  v.  Hinks,  21  Md.  406; 
Vavgkn  v.  Hopton,  10  Bush,  337;  Murch  v.  Wright,  46  111. 
487;  Mcft.  CenL  R.  Co,  v.  Phillips,  60  111.  190;  1  Parsons, 
Cont.  688;  1  Smith,  L.  C.  (7th  Am.  Ed.)  part  2,  p.  1203. 

By  taking  the  acceptances  the  plaintiff  waived  his  lien, 
while  they  were  running,  and  should  be  held  to  have  lost  it, 
so  far  ad  the  defendants  are  concerned,  who  stand  somewhat 
like  sureties:  Belshaw  v.  Bush,  11  C.  B.  206;  Valipy  v.  Oal:e- 
ley,  16  Q.  B.  949;  OUe  v.  Spenaer,  2  Whart.  268;  Myers  v. 
Welles,  6  HiU,  463;  f^eUows  v.  Prentiss,  8  Denio,  512;  Ap- 
pleton  V.  Parker,  16  Gray.  173 ;  Oreen  v.  Fox,  7  Allen,  85. 
'  A  seller  on  condition  must  exact  performance  promptly,  or 
he  will  be  deemed  to  have  waived  the  condition:  Lees  v. 
Richardson,  2  Hilton,  174;  Bowen  v.  Burk,  13  Pa.  St.  146; 
Hennequin  v.  Sands,  25  Wend.  640;  2  Schouler,  Per.  Prop. 
302;  Upton  v.  Sturhridge  Cotton  Mitts,  111  Mass.  446;. 
Haskins  v.  Warren,  116  Mass.  583 ;  Freeman  v.  Nichols,  116 
Mass.  309;  Clot^h  Y.  Lond.,  etc..  By.  Co.  L.  B.  7  Ex.  36; 
Morrison  v.  Universal  Ins.  Co.  L.  B.  8  Ex.  40. 

The  measure  of  damages  is  not  the  value  of  the  logs,  but 
the  amount  of  the  plaintiff's  claim  properly  reduced  by  cred- 
its, etc. :  Chamberlain  v.  Shaw,  18  Pick.  278 ;  Squire  v.  Hoi- 
lenbeck,  9  Pick.  561;  Kaley  v.  Shed,  10  Met.  317  i  Perry  y. 
Chandler,  2  Cush.  237;  Briggs  v.  B.  dt  L.  R.  Co.  9-  Allen, 
246;  King  v.  Bangs,  120  Mass.  514;  Chinery  v.  Vial,  5  H. 
&  N.  288;  Parish  v.  Wheeler,  22  N.  Y.  494;  Johnson  f.Stear, 
15  0.  B.  (N.  S.)  330, 
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LowBLL,  G.  J.  This  grant  or  license  or  contract  pur- 
ports to  give  a  conditional  ownership  only  to  the  grantees,  of 
the  logs  which  they  should  cut  under  it.  The  defendants 
contend  that  the  plaintiff  parted  with  his  property,  and 
retained  only  a  lien.  This  construction  is  not  in  accordance 
with  the  language  of  the  contract.  No  doubt  his  purpose 
was  security,  but  in  attaining  it  he  stipulated  that  neither 
the  property  nor  the  control  of  it  should  pass  from  him  until 
payment  had  been  made.  It  was  not  an  ordinary  case  of 
sale,  but  an  arrangement  covering  several  undertakings  on 
the  part  of  the  grantees,  which  if  they  carried  out,  the  prop- 
erty was  to  be  theirs. 

The  contract  is  in  a  form  well  known  in  Maine,  where  the 
grantees  lived,  and  where  standing  timber  is  often  sold  in 
this  way.  Whether  the  contract  was  delivered  in  that  state 
does  not  appear.  It  was  held  in  Maine,  some  80  years  since, 
that  even  if  the  parties  to  such  a  contract  described  the 
vendor's  title  as  a  lien,  it  was  not  within  the  statute  concern- 
ing chattel  mortgages,  and  need  not  be  recorded;  and  that 
the  vendor's  right  was  superior  to  that  of  a  hona  fide  pur- 
chaser without  notice.  Sawyer  v.  Fisher,  82  Maine,  28.  In 
most  of  the  cases  since  that  time  the  grantor's  title  is  spoken 
of  as  a  lien,  though  the  contracts  usually  retain  "control  and 
ownership,"  as  in  the  contract  now  before  us.  Since  those 
courts  respect  a  lien  as  fully  as  they  do  the  general  owner- 
ship, the  name  is  immaterial  there.  I  suppose  that  the  con- 
tract was  drawn  up  in  Maine,  and  I  doubt  if  it  would  be 
a  wholly  unwarrantable  inference  that  the  parties  intended  it 
to  have  the  effect  which  the  courts  of  Maine  had  so  often 
given  to  similar  transactions.  See  Emerson  v.  Fitk,  6  Greenl. 
200;  Prentiss  v.  Oarl<md,  67  Maine,  345;  Crosby  v.  Redr- 
man,  10  Bep.  306;  and  cases  not  concerning  timber;  Whip- 
ple V.  Kilpatrick,  19  Maine,  427 ;  Rawson  v.  Tuel,  47  Maine, 
506;  Bunker  v.  McKenney,  63  Maine,  529;  Hotchkisa  T. 
Hunt,  49  Maine,  213. 

The  land  was  situated  in  New  Hampshire,  and  as  the 
realty  was  converted  into  personalty  in  that  state,  it  might 
fairly  be  contended  that  the  law  of  Now  Hampshire  must 
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hib^e  been  In  the  minds  of  the  parties.  I  do  not  know  what 
their  laws  woald  say  to  a  lien  not  recorded;  but,  as  to  a  con- 
ditional sale  and  delivery,  I  understand  the  law  of  New 
Hampshire  to  agree  with  that  of  Maine.  The  early  case  of 
Sargent  t.  OUe,  8  N.  H.  825,  has  not  been  overruled,  that  I 
can  discover. 

It  has,  however,  been  held  that  one  who  bnya  chattels  in 
MaBsaohasetts  of  a  vendee  whose  own  title  is  conditional 
takes  only  what  the  law  of  Massachusetts  would  give  him, 
even  if  at  the  place  where  the  oonditional  sale  was  made  the 
law  would  have  upheld  the  title  of  an  innocent  purchaser. 
Hiraehom  v.  Caimey,  98  Mass.  149.  That  is  this  case ;  and, 
if  the  law  of  this  commonwealth  ia  to  govern,  there  is  no 
doubt  that  it  prefers  the  title  of  the  oonditional  vendor.  The 
decisions  which  have  followed  CoggiU  v.  Harford  d  N.  H.  B. 
Co.  S  Gray,  545,  are  so  numerous  that  I  have  room  to  cite 
but  a  part  of  them;  some  of  them  were  more  doubtful  in 
respect  to  the  condition,  or  its  waiver,  and  others  were  harder 
ioi  the  purchaser  than  this  case.  See  Sargent  v.  Metcal/,  5 
Gray,  306;  Bufiank  v.  Crooker,  7  Gray,  168;  Deskon  v.  Bige- 
low,  8  Gray,  159;  Zvohinum  v.  Roberts,  109  Mass.  63  iBenner 
V.  Puffer,  114;  Mass.  376;  Salomon  v.  Rathaway,  126  Mass. 
482;  Kenney  v.  IngaUa,  Id.  488. 

I  have  examined  the  authorities  cited  for  the  defendants, 
and  they  seem  to  establish  that  in  a  few  of  the  states  a  oon- 
ditional sale  is  put  on  the  footing  of  an  unreoorded  mortgage, 
which,  by  statute,  and  not  always  or  nsnally  by  the  common 
law,  would  be  invalid  against  a  purchaser.  The  case  cited  to 
that  effect  from  the  court  of  appeals  of  New  York  has  been 
overruled  by  BaUard  v.  Burgett,  40  N.  T.  314,  and  Amtin  v. 
Dye,  46  N.  T.  500;  but  I  assume  that  some  of  the  oases 
express  the  present  state  of  the  law  in  the  states  whose 
decisions  they  are. 

No  doubt  there  is  hardship  when  one  is  enabled  by  posses* 
sion  of  a  chattel  to  commit  a  fraud ;  but  this  is  true  of  all 
bailments.  If  I  lend  a  horse  to  my  neighbor,  he  may  be  able 
to  deceive  an  mnocent  purchaser.  The  oases  are  precisely 
parallel,  for  one  who  has  agreed  for  a  conditional  purchase 
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has  no  more  apparent  posBesaion  than  a  borrower.  The  coin< 
mon  law,  as  maintained  in  a  gre^t  majority  of  the  states, 
nndoubtedly  is  that  in  the  absence  of  actaal  fraud,  or  laches, 
on  the  part  of  the  true  owner,  the  possessor  of  a  chattel,  in  a 
ease  of  this  kind,  can  only  dispose  of  his  own  title.  To  this 
only  two  exceptions  are  generally  admitted — First,  that  a 
vendor,  who  has  only  the  right  to  elect  to  avoid  a  sale,  must 
make  his  election  before  the  title  of  an  innocent  porohaser 
has  accrued ;  second,  that  if  the  sale  is  for  cash,  the  vendor 
may,  by  making  delivery,  be  held  to  waive  the  condition. 
This  last  is  a  question  of  fact;  but  where  evidence  is  very 
strong,  a  question  of  fact  becomes  one  of  law,  by  the  courts 
calling  it  a  conclusive  presumption.  Many  points  of  law  are 
facts  so  clearly  proved  that  judges  will  not  permit  juries  to 
find  the  contrary.  The  legal  grounds  of  these  exceptions  are 
obvious. 

A  passage  from  Kent,  2  Com.  498,  which  is  often  cited  in 
favor  of  bona  fide  purchasers,  will  be  found,  on  examination, 
as  I  conceive,  to  refer  to  a  rule  in  equity.  '  The  two  cases 
which  he  cites  on  that  side  are  from  chancery,  and  he  would 
not  have  laid  down  a  general  rule  of  title  without  a  much 
more  careful  examination  of  the  authorities.  See  Copland  v. 
Bosquet,  4  Wash.  C.  C.  688,  where  Mr.  Justice  Washington 
deals  with  the  first  case  cited  by  Kent,  and  denies  that  there 
is  such  a  rule  at  common  law ;  and  the  opinion  of  Lqfi,  J.,  in 
BaUard  v.  Burgett,  40  N.  Y.  314,  where  the  commentary  and 
the  cases  are  fully  considered.  See,  too,  on  the  general  ques- 
tion, besides  the  authorities  already  referred  to,  Holmes'  note 
to  2  Kent  Com.  498,  (12th  Ed. ;)  Perkins'  note  (d)  to  Benja- 
min on  Bales,  §  820,  (2d  Am.  Ed.;)  Clark  v.  WeUs,  45  Vt.  4; 
Duncan  v.  Stone,  Id.  118;  Dunbar  v.  Rawles,  28  Ind.  295; 
Oriffin  V.  Push,  44  Mo.  412;  Ridgeway  v.  Kennedy,  52  Mo« 
24;  Bailey  v.  Harris,  8  Iowa,  331;  Robinson  v.  CiiapUne,  9 
Iowa,  91;  Baker  v.  Hall,  15  Iowa,  277;  Sumner  v.  McFarlan, 
15  Kan.  600. 

I  have  omitted  many  decisions  in  which  the  contract  con- 
tained words  to  express  a  bailment,  such  as  lending,  or  let- 
ting to  hire  with  a  right  to  buy,  because  some  courts  hold 
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that  aaoh  words  ate  neoeesary  to  the  preservation  of  Qte 
vendor's  property.  Compare  Rose  T.  Storjf,  1  Pa.  St.  19(^; 
Becker  t.  Smith,  59  Pa.  St.  469;  Enlow  v.  Kleim,  79  Pa. 
8t.  488.  I  do  not  regard  the  distinotion  a  soand  one,  beeanse 
the  transaction  itself  creates  a  bailment,  and  there  is  no  good 
reason  why  one  set  of  words  rather  than  another  should  be 
nsed  to  express  the  idea  that  the  general  property  remains  in 
the  original  owner,  provided  the  idea  is  adequately  expressed. 

I  conclade,  therefore,  that  Boss  &  Leavitt  did  not  convey 
an  indefeasible  title  to  the  defendants. 

The  referee  finds,  as  a  fact,  that  the  aooeptftnces  wer%  not 
taken  in  payment  of  the  account,  and  the  memorandnm  on 
the  account  confirms  this  finding.  They  can,  then,  have  no 
effect  as  a  waiver  of  the  plaintiff's  rights.  The  defendants 
stand  no  better  than  the  original  parties  in  this  respect, 
because  the  plaintiff  had  no  knowledge  when  he  took  the 
acceptance  that  the  defendants  had  any  interest  in  the  mat- 
ter. It  was  the  implication  of>  the  contract  that  all  the  logs 
were  to  be  taken  to  Hartford  for  manufacture,  and  the  plain- 
tiff was  not  bound  to  inquire  whether  this  had  been  done, 
and  was  not  likely  to  suspect  that  it  had  not  been. 

The  other  defences  of  waiver  and  estopped  are  ruled  by  the 
referee  against  the  defendants,  on  the  grounds  of  fact,  that 
the  plaintiff  acted  throughout  with  prudence  and  diligence, 
and  realized  as  much  as  he  could  fairly  realize,  after  a  default 
had  been  made,  and  was  ignorant  of  the  defendants'  equi- 
ties. He  is  not  accountable  for  sales  anade  by  Boss  &  Lea- 
vitt, or  the  Hartford  Lumber  Company  before  they  had  made 
default,  and  before  he  had  any  knowledge  of  the  defendants* 
position.  If  a  demand  was  necessary,  it  was  made,  and  the 
referee  finds  that  no  loss  oooarred  to  the  defendants  by  any 
delay  of  notice,  unless  the  court  adopts  a  different  measure 
of  damages  from  that  which  he  finds  to  be  the  true  one. 

The  plaintiff  argues  that  he  is  entitled  to  recover  the  whole 
value  of  the  logs  sold  to  the  defendants.  There  are  eases  in 
which  it  is  held  that  no  credit  can  be  given  for  part  payment 
in  such  cases;  that  as  replevin  may  be  maintained  foi  the 
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ebattels,  so  their  whole  value  may  be  recovered  in  trover. 
Angier  v.  Taunton  Manu/'g  Co.  1  Gray,  621 ;  Brown  v.  Haynes, 
52  Maine,  678;  Duncan  v.  Stone,  45  Vt.  118.  The  rule  ig 
harsh,  and  there  would,  perhaps,  be  a  remedy  in  eqaity;  bat, 
unfortunately,  the  value  of  a  cow,  or  of  a  little  furniture,  is 
too  slight  to  bear  the  expense  of  such  a  proceeding. 

This  case  differs  from  those,  in  the  vital  particular  that 
the  parties  here  have  agreed  on  the  measure  of  damages.  If 
the  plaintiff  took  the  goods  by  replevin,  he  must  account  for 
their  value  after  paying  his  debt ;  and  if  he  recovered  the 
whole  in  trover,  he  must  immediately  pay  the  surplus  to  the 
defendants.  I  have  little  doubt  that  the  contract  was  thus 
written,  or  that  the  form  which  was  followed  was  adopted 
for  the  very  purpose  of  avoiding  the  injustice  which  might 
follow  from  an  enforcement  of  the  strict  rule  of  the  common 
law.     And  it  is  effectual  for  that  purpose. 

I  find  no  error  in  any  of  the  rulings  of  the  referee.  I  agree 
with  him  that  the  interest  on,  the  plaintiff's  debt  should  bo 
reckoned  at  the  stipulated  rate  of  7  per  cent. 

Judgment  for  the  plaintiff. 


Unitbd  States  v.  Nyv  and  another.*\ 
{Cireuit  OouH,  8.  JO.  Ohio.    ITovembcr  20, 1880.y 

1.  Obimikai.  PROcBDimB^GoKMoir  Law.— In  the  abience  of  itatatorf 

provisions  the  United  States  courts,  in  the  administration  of  criminal 
law,  are  gOTerned  by  the  rules  of  the  common  law. 

2,  Bams — Lndictmkht — JonrDER  of  Otfehcbs— Misoemeaitors — Sectios 

1024,  U.  8.  Rev.  St.— At  common  law,  and  hy  section  1024,  D.  8.  Rev.  St., 
several  distinct  misdemeanors  may  be  joined  in  the  same  indictment. 
8.  Ihdictment  fob  Misoamo  ima  Post-Offick  — SBcrioir  6480,  U.  B. 
Rby.  St.— CoMSTRUcnon. — The  Utter  clause  of  section  &480,  U.  8. 
Rev.  St.,  providing  that  "  the  indictment  *  «  •  may  seTeially 
charge  ofiences  to  the  number  of  three  when  committed  within  the 
same  six  calendar  months,"  is  not  a  part  of  the  description  of  the 
offence ;  the  offence  is  completely  defined  in  the  formw  part  of  the 
section,  and  this  clause  relates  only  to  the  procedure. 

•Reported  by  Florien  Qiau<|ue  and  J.  0.  Haiper.oif  the  Cincinnati  hw. 
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4.  ORi>nNA.L  Pbockdvrb — MwotNDSB — FEiiOKiEB. — At  coiumon  law, 
while  separate  and  distinct  felonies  could  not  be  joined,  yet  a  mis- 
joinder did  not  destroy  the  validity  of  the  indictment.  The  prose- 
cutor might  noUe,  or  the  court  would  compel  him  to  elect  which  of  the 
felonies  he  would  proceed  upon. 

I.  Bamb— Hbction  6480,  U.  S.  Rxr.  St.— Bectioa  5480,  U.  S.  Rot.  St.,  im- 
poses no  stricter  rule ;  aad  where  an  indictment  under  that  section 
charges,  in  different  counts,  the  commission  of  five  separate  and  dis- 
tinct offences,  the  court  may,  in  its  discretion,  permit  the  district 
attorney  to  nolU  two  of  the  counts,  and  proceed  upon  those  remain- 
.     tag. 

4.  IiiDicTumrr— Mattkk  ov  Fork— Sbctioit  1025,  tJ.  B.  Rby.  St.- Any 
objection  to  such  misjoinder,  aa  matter  of  form  merely,  is  disposed  of 
by  section  1025,  U.  8.  Rev.  St. 

7.  CRnoNAi.  PnocEDtniB—MiBJoiHDKB.— Section  6480,  U.  S.  Rev.  St.,  and 
14  and  15  Vict.  e.  100,  H  16,  17,  compared. 

Motion  to  Quash  Indictment. 

Channing  Richard*,  U.  B.  Diet.  Att'y,  and  BMhard  Dyer, 
Ass't,  for  the  prosecution. 

Yaple,  Moot  d  PatHson,  contra. 

SwiNQ,  J>.  J.,  (praUy.)  An  indictment  was  returned  by  the 
^and  jozy  against  the  defendant  for  misusing  the  post-office. 
The  indictment  contains  five  counts,  setting  out  distinctly  five 
separate  offences.  The  statute  under  which  this  indictment 
was  found  is  the  6480th  section,  which  provides  as  follows : 
"If  any  person,  having  devised  or  intending  to  devise  any 
scheme  or  artifice  to  defraud,  to  be  effected  by  either  opening 
or  intending  to  open  correspondence  or  communication  with 
any  other  person,  whether  resident  within  or  outside  of  the 
United  States,  by  means  of  the  post-office  establishment  of 
the  United  States,  or  by  inciting  suph  other  person  to  open 
communication  with  the  person  so  devising  or  intending, 
shall,  in  and  for  executing  such  scheme  or  artifice,  or  attempt- 
ing so  to  do,  place  any  letter  or  packet  in  any  post-office  of 
the  United  States,  or  take  or  receive  any  therefrom,  such 
person,  so  misusing  the  post-office  establishment,  shall  be 
punishable  by  a  fine  of  not  more  than  $500,  and  by  imprison- 
ment for  not  more  than  18  months,  or  by  both  such  punish- 
ments. The  indictment,  information,  or  complaint  may 
severally  charge  offences  to  the  number  of  three,  when  com- 
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mitted  within  the  same  six  calendar  months,  bnt  the  conrt 
thereupon  shall  give  a  single  sentence,  and  shall  proportion 
the  punishment  especially  to  the  degree  in  which  the  abuse  of 
the  post-office  establishment  enters  as  an  instrament  into 
such  fraudulent  scheme  and  device." 

Prior  to  this  date  there  was  a  separation  asked  by  the 
defendants,.or  by  one  of  them,  and  prior  to  that  the  district 
attorney  had  come  into  court,  and  by  the  consent  of  the 
court  had  entered  a  noUe  prosequi  as  to  two  counts  in  the 
indictment,  leaving  but  three  counts  remaining;  and  there 
was  then  a  trial  had  of  onfe  of  the  defendants.  A  motion  to 
quash  the  indictment  was  filed  by  this  defendant,  on  the 
ground  that  the  indictment  contains  five  separate  and  distinct 
offences,  when  the  statute  provides  that  only  three  may  be 
included  in  an  indictment.  The  ground  of  the  motion  is 
based  upon  the  fact  that  this  statute  limits  the  number  of 
separate  and  distinct  offences  which  may  be  inoloded  in  a 
single  indictment;  and  it  further  rests  upon  the  idea  that  the 
section  creating  the  offence  included  this  addition  as  to  the 
manner  in  which  the  indictment  shall  be  framed,  and  giving 
the  number  of  different  offences  which  may  be  included  in  it, 
is  descriptive  of  the  offence  itself,  and  that,  therefore,  it  is  not 
within  the  power  of  the  grand  jury  to  return  an  indictment 
containincr  a  greater  number  of  offences  than  the  nnmber 
preBcrJbf)d  by  the  statute.  If  this  be  so,  the  grand  jniy  had 
no  power  to  return  the  indictment  in  the  form  in  which  it  is ; 
the  objection  would  be  fatal  to  it. 

I  may  remark  that,  in  the  administration  of  the  criminal 
law,  the  criminal  procedure  and  the  criminal  practice  has 
been  greatly  modified  by  express  statute,  both  in  England 
and  in  various  states  of  the  United  States,  and  it  has  been 
modified  to  a  very  considerable  extent  by  the  statntes  of  the 
United  States.  I  may  furthermore  remark  that  we  have  no 
general  statute  of  the  United  States  prescribing  criminal  pro* 
cedure,  and  that  in  the  administration  of  criminal  law,  nnless 
there  be  an  express  statute  to  the  contrary,  we  are  governed 
by  the  general  common-law  procedure;  in  the  administra- 
tion  of  criminal  law  and  in  criminal  jnrispradenoe  we  go  to 
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the  common  law  for  the  pnrpose  of  aseertaiuing  the  modes 
of  practice,  the  modes  of  procednre,  the  rights  of  defendants, 
the  rights  of  the  government,  the  duty  of  the  coart  and  the 
duty  of  the  jury,  and  we  administer  it  accdrding  to  that.  At 
common  law  it  is  admitted  that  several  distinct  offences  may 
be  joined  by  different  counts  in  an  indictment;  that  is,  where 
they  are  misdemeanors  only.  That  is  well  settled  by  Whar- 
ton's Criminal  Law,  §  423;  Bishop's  Criminal  Law,  §§  201, 
204;  XJ.  S.  V.  Callahan,  decided  in  this  court,  6  McLean,  96; 
and  the  same  is  recognized  in  the  statutes  of  the  United 
States,  (section  1024,  Bev.  St.,)  which  provides:  "When there 
are  several  charges  against  any  person  for  the  same  act  or 
transgression,  or  for  two  or  more  acts  or  transgressions 
uonneoted  together,  or  for  two  or  more  acts  or  transgressions 
of  the  same  class  of  crimes  or  offences,  which  may  be  prt^rly 
joined,  instead  of  having  several  indictments  the  whole  may 
be  joined  in  one  indictment  in  separate  counts ;  and,  if  two  or 
more  indictments  are  found  in  such  oases,  the  court  may 
order  them  to  be  consolidated." 

The  statute  under  which  this  indictment  is  found,  then, 
does  nothing  more  than  could  have  been  done  at  common 
law  in  permitting  the  joinder,  but  it  does  limit  the  number 
of  separate  and  distinct  offences  which  may  be  thus  joined  to 
three,  and  provides  that  they  must  have  been  committed 
within  the  same  six  months.  This  provision,  in  regard  to 
the  number  of  offences  which  may  be  joined,  is  no  part  of 
the  statute  which  creates  the  offence.  The  offence  is  created 
perfectly,  described  perfectly,  and  completed  before  this 
clause  of  the  statute  is  in  existence.  This  clause,  then, 
relates  not  to  the  creation  of  the  offence,  for  it  is  well  said  by 
learned  counsel  for  the  defence  that  we  have  no  such  thing 
in  the  United  States  as  a  common-law  offence,  or  common- 
law  misdemeanors.  They  are  all  by  statute,  and  unless ,they 
are  created  by  the  statute  they  do  not  exist.  The  statute 
creates  the  offence,  and  this  provision  is  no  part  of  the  crea- 
tion of  the  offence  at  all.  It  only  relates  to  the  procedure, 
■■  to- wit,  to  the  manner  in  which  the  district  attorney  shall 
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prepare  his  indictmentfl — that  he  shall  not  combine  in  a 
single  indictment  more  than  three  separate  offences. 

I  may  say,  under  the  former  administration  of  the  criminal 
practice,  and  in  many  of  the  states  now,  the  district  attorney 
prepares  his  indictments  prior  to  the  sitting  of  the  grand  jary, 
and  snbmits  the  paper  thus  prepared,  or  the  separate  and  dis- 
tinct counts,  if  he  has  more  than  one,  with  the  offences  fully 
described,  and  the  grand  jury  ignores  the  whole  indictment, 
or  several  of  the  counts  thereof,  and  returns  such  portions  of 
it  as  they  think  may  be  established  by  the  testimony ;  but  such 
is  not  the  practice  of  the  United  States  courts,  as  I  under- 
stand  it. 

This  clause  only  relates  to  the  procedure  and  punishment; 
and,  while  it  limits  the  number  of  offences  which  may  be 
joined,  it  does  not,  as  in  some  of  the  English  statutes,  pro- 
vide what  the  procedure  shall  be  in  case  the  limit  should  be 
exceeded,  or  what  the  consequences  of  exceeding  the  limit 
should  be  upon  the  rights  either  of  the  goveriunent  or  of  the 
defendant. 

It  is  claimed,  however,  that  the  effect  of  it  is  to  make  the 
indictment  absolutely  worthless  and  void.  If  that  be  so,  then 
this  indictment  must  either  be  quashed  or  held  bad  upon 
demurrer.  Let  us  see  whether  this  is  the  inevitable  effect  of 
this  statute.  At  common  law  there  could  be  no  joinder  of 
separate  and  distinct  felonies.  That  was  as  well  established, 
at  one  period  at  least  of  the  administration  of  the  criminal 
law,  as  if  there  had  been  ala  express  statute  forbidding  the 
joinder  of  separate  and  distinct  felonies  in  the  same  indict- 
ment. And  yet  it  was  never  supposed  that  the  joinder  of 
several  felonies  destroyed  the  validity  of  the  indictment. 
While  the  courts  would  not  permit  the  party  to  be  tried  for 
two  or  more  felonies  in  the  same  indictment,  they  would  not 
quash  the  indictment,  but  would  compel  the  prosecutor  to 
elect  the  felony  he  would  proceed  to  trial  upon.  The  rule  is 
laid  down  in  Wharton,  §  216.  At  common  law,  in  a  case  of 
tlaat  character,  it  was  always  within  the  power  of  the  prose- 
cutor, where  there  was  an  improper  joinder,  to  get  clear  of  th» 
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difficulty  and  objection  by  entering  a  noUe  as  to  a  part  of  the 
counts,  or  the  court  would  compel  him  to  elect.  The  rule  is 
clearly  laid  down  by  Parke,  J.,  and  is  found  on  page  198  of 
Bishop's  Crim.  Procedure. 

Suppose  a  statute  has  been  passed  which  in  terms  pro- 
vided that  an  indictment  should  contain  but  one  felony  only, 
would  that  change  in  anywise  the  rule  which  gorerns  the 
crimioal  procedure  where  an  indictment  contained  more  than 
one, — would  it  prevent  the  prosecutor  from  entering  a  noUe 
as  to  the  one  or  the  other  count,  or  would  it  prevent  the 
court  from  compelling  the  prosecutor  to  elect  which  one  he 
would  proceed  upon  ?  Most  certainly  not.  And  to  permit  the 
prosecutor  to  enter  a  nolle  as  to  one,  or  compelling  the  pros- 
cutor  to  elect  which  one  of  the  several  counts  he  would  pro- 
ceed upon,  could  not  be  said,  in  the  language  of  Archibald, 
(and  the  only  authority  referred  to  by  the  learned  counsel 
for  the  defendant,)  "to  be  a  striking  oat  of  a  count,  by  the 
court,  of  an  indictment,"  which  the  court  would  have  no 
power  to  do.  In  all  cases  where  there  has  been  an  improper 
number  of  offences  joined  in  an  indictment,  the  court  un- 
doubtedly may,  in  its  discretion,  quash  the  indictment ;  but  it 
is  always  addressed  to  the  sound  discretion  of  the  court  in 
a  case  of  that  character.  It  may,  in  its  discretion,  quash 
the  indictment,  or  it  may  permit  the  prosecutor  to  nolle 
certain  counts,  or  it  may  compel  the  prosecutor  to  elect 
which  one  hd  will  proceed  upon,  so  that  the  defendant  shall 
in  no  sense  be  prejudiced  in  his  defence.  That  is  well  settled 
by  Bishop's  Criminal  Froo.  182,  228;  Wharton's  Criminal 
Law,  §  416. 

This  clause  of  this  section  seems  to  be  a  transcript,  or  at 
least  it  seems  to  have  followed,  14  and  15  Victoria,  e.  100,  §§ 
15,  16,  and  17.  Section  15  is  in  regard  to  joining  several 
larcenies  in  a  single  count  in  an  indictment.  Section  16  is 
as  follows :  "That  it  shall  be  lawful  to  insert  several  counts 
in  the  same  indictment  against  the  same  person  for  any 
number  of  distinct  acts  of  stealing,  not  exceeding  three, 
which  may  have  been  committed  by  him  against  tha  same 
person  within  the  space  of  six  calendar  months  from  the  first 
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to  the  last  of  sach  acts,  and  to  proceed  thereon  for  all  or  any 
of  them." 

I  do  not  know  whether  this  section  has  been  constmed 
by  the  English  ooorts.  I  doubt  not  but  it  has,  for  there 
may  have  oases  arisen  in  which  more  than  three  separate 
takings  have  been  charged  in  the  same  indictment.  It  seems 
to  me  that  the  seventeenth  section,  which  follows,  would 
seem  at  least  to  indicate  that  it  was  in  the  mind  of  the  legis- 
lators that  there  might  be  a  different  effect  in  case  there  was 
a  joinder  of  more  counts  or  acts  in  a  single  connt  than  is 
provided  in  that  section;  that  is,  there  might  be  a  different 
effect  upon  the  indictment  than  the  one  claimed  by  learned 
counsel  for  defendant,  for  section  17  provides:  "If,  upon  the 
trial  of  any  indictment  for  larceny,  it  shall  appear  that  the 
property,  alleged  in  such  indictment  to  have  been  stolen  at 
one  time,  was  taken  at  different  times,  the  prosecutor  shall 
not,  by  reason  thereof,  be  required  to  elect  upon  which  tak- 
ing he  will  proceed,  unless  it  shall  appear  that  there  were  more 
than  three  takings,  or  that  more  than  the  space  of  six  calen- 
dar months  elapsed  between  the  first  and  the  last  of  such 
takings ;  and  in  either  of  such  last-mentioned  cases  the 
prosecutor  shall  be  required  to  elect  to  proceed  for  such  num- 
ber of  takings,  not  exceeding  three,  as  appear  to  have  taken 
place  within  the  period  of  six  calendar  months  from  the  first 
to  the  last  of  such  takings." 

The  first  section  limits  the  number  which  may  be  included 
in  a  single  indictment,  and  if  the  effect  of  that  limitation  is 
to  make  void  all  indictments  which  should  be  returned  by  a 
grand  jury  which  contain  more  than  the  three  takings,  the 
number  limited,  and  within  a  greater  period  of  time  than  the 
six  months,  then  there  would  be  no  need  under  any  circum- 
stances, although  more  than  three  takings  in  a  period  of 
more  than  six  months  should  be  included  in  a  single  count 
in  an  indictment,  of  requiring  the  party  to  elect,  because  the 
proceeding  would  stop  at  once.  Although  it  may  not  be  in 
three  different  counts  setting  forth  three  takings,  yet  if  the 
evidence  shows  that  there  is  included  in  a  single  count  more 
than  three  takings,  and  the  takings  which  are  included  cover 
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a  period  of  time  more  than  six  months,  therefore  the  case 
oamiot  proceed  at  all,  beoaase  the  statute  provides  that  three 
maj  be  included  and  no  more,  and  it  must  be  within  the 
period  of  six  months  and  no  more.  But  that  statute  says  that 
if  evidence  of  that  character  should  be  developed  upon  the 
trial  of  the  case,  that  the  prosecutor  then  may  be  required  to 
elect  to  proceed  for  such  number  of  takings,  not  exceeding 
three,  as  appears  to  have  taken  place  "within  the  period  of  six 
months. 

It  seems,  from  inference  at  least,  that  such  was  the  idea  of 
the  parliament  of  Qreat  Britain  in  the  passage  of  the  act  of 
15  and  16  Victoria. 

It  is  statM,  however,  by  the  learned  counsel  for  the  defence, 
that  if  this  procedure  is  permitted  to  exist,  as  it  is  claimed 
by  the  district  attorney,  that  the  district  attorney  and  the 
conrt  would  be  proceeding  to  punish  alleged  violations  of  this 
law  by  a  confessed  violation  on  its  part,  in  its  proceedings,  of 
the  very  law  which  creates  the  offence.  If  that  were  so,  we 
would  not  for  one  moment  proceed.  We  woold  not  permit 
the  district  attorney  to  proceed  in  violation  of  the  law  which 
prescribes  the  manner  in  which  the  procedure  shall  take 
place.  But  the  only  question  for  us  to  determine  is  this :  Is 
this  clause  a  part  of  the  statute  which  creates  the  offence  ? 
Without  this  clause  of  the  section,  the  statute  has  created 
fully  and  completely  this  offence.  It  describes  in  what  it 
shall  consist.  It  lays  down  what  is  prohibited,  and  what  are, 
in  terms,  the  elements  which  create  the  offence.  The  pro< 
cedure  is  no  part  of  an  element  which  enters  into  the  offence. 

It  is  said,  again,  that  by  permitting  the  prosecutor  to  enter 
a  nolle  and  abandon  two  of  the  counts  in  the  case,  that  it 
does  not  appear  that  these  would  be  the  same  counts 
that  the  grand  jury  would  not  have  returned ;  that  they  might 
have  returned  those  that  were  abandoned.  But  suppose  they 
did,  what  difference  would  it  make  in  the  rights  of  the  defend- 
ant ?  The  grand  jury,  by  this  indictment,  have  said  that  you 
are  guilty  of  five  different  offences;  and,  if  their  report  is  true, 
there  are  five  different  several  offences  for  which  the  defend- 
ant  might  be  prosecuted.    Three  of  them  might  bd  joined  in 
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one  indictment,  and  two  joined  in  the  other.  Suppose  they 
return  but  the  three,  would  it  make  any  difference  to  the 
defendant,  in  the  trial  of  these  three,  which  of  these  five 
should  have  been  included  in  it?  He  would  harre  had  no 
voice  in  it  whatever.  It  is  wholly  ex  parte.  And  a  defendant 
has  no  voice  in  what  a  grand  jury  shall  do  in  the  presentment 
of  an  indictment  against  him.  They  hear  testimony  for  the 
government  only,  and  they  present  whatever  the  proof  satis- 
fies them  he  has  been  guilty  of.  Instead  of  returning  one 
indictment  for  three  offences  in  three  counts,  and  another 
indictment  of  two  oounjbs,  they  have  returned  one  indictment 
of  five  counts.  And  it  is  to  the  benefit  of  the  defendant  that 
they  have  done  so,  because  this  statute  disposes  of  two  of  the 
offences  which  it  is  charged  he  has  been  guilty  of.  It  disposes 
of  any  necessity  on  his  part  to  prepare  to  meet  such  addi- 
tional offences,  and  says  that  as  to  three  of  them  you  shall 
be  called  upon  to  answer ;  but  as  to  the  two  you  shall  not. 

The  defendant  objects  because  the  grand  jury  might  have 
charged  in  the  indictment  the  two  offences  omitted  from  it, 
and  excluded  the  two  of  the  three  which  remain.  But  he  has 
not  shown  that  he  is  prejudiced  by  any  proceeding  of  that 
character,  even  if  it  had  been  so;  and  he  has  no  choice  to 
say  what  offences  shall  or  shall  not  be  changed  in  an  indict- 
ment. It  is  for  the  grand  jury  to  say  that,  and  it  is  for  him 
to  say  to  the  court  that  you  shall  not  permit  me  to  be  preju- 
diced in  anywise  in  my  defence  by  having  a  great  multitude 
of  offences  charged  against  me,  which  may  vex  me  in  my 
defence,  and  confuse  the  court  and  jury.  And  we  do  not  see 
that  the  fact  that  the  district  attorney  has  been  permitted  to 
enter  a  noUe  as  to  two  of  the  counts,  leaving  three,  would  in 
the  least  degree  tend  to  vex  or  confuse  him,  or  deprive  him 
of  any  rights  which  he  possessed  in  any  form  whatever. 

If  it  be  objected  to  as  a  mere  matter  of  form,  the  statute 
of  the  United  States  (section  1025,  Bev.  St.)  has  provided  that 
"no  indictment  found  and  presented  by  a  grand  jury,  in  any  dis- 
trict or  circuit  or  other  court  of  the  United  States,  shall  be 
deeemed  insufficient ;  nor  shall  the  trial,  judgment,  or  other 
proceeding  thereon  be  affected  by  reason  of  any  defect  or 
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Imperfection  in  matter  of  form  only,  which  sh^all  not  tend  to 
the  prejudice  of  the  defendant." 

Prior  to  the  passage  of  this  statute  we  were  more  strict  in 
the  administration  of  the  criminal  procedure,  and  the  defend- 
ant had  a  right  to  take  advantage  of  many  defects  of  mere 
form  in  an  indictment,  and  indictments  have  been  quashed 
on  such  grounds  alone;  but  now,  so  far  as  form  is  concerned, 
it  shall  not  operate  to  the  insufficiency  of  an  indictment  unless 
it  be  to  the  prejudice  of  the  defendant. 

The  motion  to  quash  is  overruled. 

Thereupon  counsel  for  defendant  filed  a  demnrrer  to  the 
indictment  and  the  court  overruled  that  also. 


Uhitbd  States  v.  Pebdttb. 
(PUMet  Oowrt,  W.  D.  Pemuylwmia.-   ,.1880.) 

1.  binonmsT— Fbbjubt.— A  bill  in  eqnltj  was  filed  to  restrain  tlie 
defendant  'from  infringing  letters  patent  for  improved  methods  of 
exploding  torpedoes  in  oil  wells,  to  increase  the  production  thereof, 
etc.;  and,  to  sustain  an  intended  motion  for  a  preliminary  injunction 
against  him,  the  plaintifls  took  the  testimony  of  the  defendant  and 
other  'Witnesses.  From  the  defendant's  plain  admissions,  in  his  own 
testimony,  it  clearly  appeared  that  the  plaintifto  were  entitled  to  a 
preliminary  injunction  against  him,  and  he  never  made  any  resistance 
to  the  granting  thereof.  In  the  course  of  his  said  examination  the 
defendant  was  interrogated,  and  testified  as  to  the  owntrMp  of  cer- 
tain oil  wells  he  was  engaged  in  operating.  His  testimony  tooching 
the  ownership  of  the  wells  was  alleged  to  be  false,  and  he  was  in- 
dicted for  perjury.  Bdd,  that  the  defendant's  alleged  false  stat&- 
ments  in  respect  to  the  ownership  of  the  wells  did  not  tend  to  pre- 
vent the  granting  of  a  preliminary  injunction,  or  defeat  the  due  ad- 
ministration of  justice,  and  were  immaterial. 

Indictment  for  Perjury.  ■ 

The  defendant  was  indicted  for  alleged  perjury  in  his  exam- 
ination before  a  United  States  commissioner,  taken  to  be  read 
at  the  hearing  of  a  motion  for  a  preliminary  injunction  against 
him  as  defendant  in  an  equity  suit  in  the  United  States  circuit 
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court  for  the  western  district  of  Pennsylvania.  .  In  that  smt 
Boberts  and  wife  filed  a  bill  to  restrain  him  from  infringing 
letters  patent  for  improved  methods  of  exploding  torpedoes  in 
oil  wells  to  increase  the  pi'oduction  thereof,  and  for  damages 
for  such  infringement.  In  the  course  of  his  said  examina- 
tion the  defendant  was  asked  as  to  the  ownership  of  the  oil 
wells  on  the  Smith  farm,  and  he  testified :  "I  do  not  own  any 
wells  on  the  Smith  farm.  •  •  *  j  own  an  interest  in 
one  well  on  said  Smith  farm.  The  name  of  the  well  is  No.  5. 
J.  M.  Perdue,  William  Faas,  and,  I  think,  F.  A.  Perdue,  * 
•  •  I  think  own  the  weUs  No.  1  and  No.  4,  Smith  farm." 
This  testimony  was  alleged  to  be  false,  and  was  the  perjury 
assigned ;  the  indictment  averring  that  upon  the  hearing  of 
the  motion  for  a  preliminary  injimction  it  became  and  was  a 
material  question  whether  the  defendant  owned  any  oil  wells 
on  the  Smith  farm.  The  bill  in  equity  did  not  concern  the 
ownership  of  the  oil  wells  on  the  Smith  farm,  nor  were  they 
or  the  farm  itself  named  in  the  bUl.  Other  witnesses,  how- 
ever, had  given  evidence  before  the  said  commissioner — ^to  be 
I  used  at  the  hearing  of  the  motion  for  a  preliminary  injunc- 
tion— to  the  effect  that  the  defendant  had  belen  and  was 
engaged  in  operating  the  above-mentioned  oil  wells  on  the 
Smith  faim,  and  that  torpedoes  in  infringement  of  the  Boberts 
patents  had  been  exploded  therein.  None  of  these  statements 
were  denied  by  the  defendant  in  his  said  examination,  and  he 
expressly  admitted  that  these  wells  were  under  his  control  and 
charge.  At  the  trial  of  the  defendant  on  October  27,  1880, 
the  government  offered  his  aforesaid  examination,  with  evi- 
dence of  its  falsity  in  this,  viz. :  that  the  defendant,  at  the 
time  of  his  examination,  owned  one-half  of  well  No.  1  in  his 
own  right,  and  one-half  as  trustee  of  M.  A.  Long;  that  he 
owned  three-eighths  of  well  No.  4 ;  that  he  owned  well  No.  5 
entirely,  and  three-eighths  of  well  No.  6.  The  defendant's 
counsel  objected  to  the  evidence  on  the  ground  that  the  owner- 
ship of  the  oil  wells  was  an  immaterial  matter. 

Wm.  A.  Stone,  U.  S.  Dist.  Att'y,  and  S.  F.  Bowser,  for  the 
United  States. 

22.  B.  Camahan  and  John  M.  Thompson,  for  defendant. 
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AcHESON,  D.  J.  The  examination  of  John  T.  Perdue,  the 
defendant,  before  United  States  Commissioner  George  H. 
Bemus,  on  May  33,  1876,  did  not  relate  to  any  question  of 
damages  for  his  infringement  of  the  Roberts  patents.  That 
examination  was  at  the  instance  of  the  plaintiffs  in  the  equity 
snit,  and  was  to  be  used  by  them  to  support  an  intended  mo- 
tion for  a  preliminary  injunction  to  restrain  the  defendant 
from  any  further  infringement  of  the  patents  pending  the  suit. 
Prima  facie,  the  ownership  of  the  oU  wells  on  the  Smith  farm 
was  an  immaterial  matter.  It  is,  therefore,  for  the  govern- 
ment to  show  affirmatively  its  materiality  in  order  to  sustain 
this  indictment.  It  appears  that  8.  W.  Doutt,  Anthony 
Eelly,  and  M.  B.  Thomas  had  been  examined  before  Commis- 
sioner Bemus,  and  their  testimony  tended  to  show  that  the 
defendant  had  been  and  was  operating  wells  Nos.  1,  4,  and  5, 
on  the  Smith  farm;  that  they  were  employes  under  him, 
Eelly,  during  defendant's  absence,  being  his  superintendent; 
and  their  testimony  also  tended  to  show  that  in  the  operation 
of  these  wells  torpedoes  had  been  exploded  in  infringement 
of  the  Boberts  patents.  In  his  examination  before'  the  com- 
missioner the  defendant  did  not  deny  any  of  these  state- 
ments of  the  other  named  witnesses,  and  he  distinctly  admit- 
ted that  he  had  an  interest  in  well  No.  5,  and  had  charge  and 
control  of  all  said  wells.  Under  the  plain  admissions  of  the 
defendant,  in  his  examination,  the  plaintiffs  in  the  equity 
suit  were  clearly  entitled  to  a  preliminary  injunction  against 
him,  and  it  does  not  appear  that  he  ever  resisted  the  grant- 
ing of  such  injunction.  On  the  contrary,  he  permitted  a  decree 
pro  confeaso  to  go  against  him  for  want  of  an  answer  to  the 
bill.  His  statements  in  regard  to  the  ownership  of  the  weUs 
did  not  tend  to  defeat  the  granting  of  a  preliminary  injunc- 
tion, and  hence  did  not  tend  to  prevent  the  due  administration 
of  justice.  I  hold,  therefore,  that  his  alleged  false  statements 
in  respect  to  the  ownership  of  the  wells  were  immaterial,  and 
the  evidence  now  offered  is  rejected. 
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Washbubk  &  MoBK  Maitup'o  Go.  and  another  v.  HiiBH. 
iWabhbdbn  &  MoEN  Kusmr'a  Go.  v.  EEaibh. 

{Circuit  Gourt,  JV.  i>.  Ittiwii.    December  15,  1880.) 

L  AanaRiaraT  of  Patdrt— REssBTATioir  or  Tuibitobt. — An  assign- 
ment of  all  right,  title,  and  interest  in  certain  letters  patent,  "  except- 
ing 32  or  33  counties  heretofore  sold  and  assigned,"  ia  not  void  for 
ambiguity. 

a.  Bame — Sake — FuEADtHO. — Such  objection  cannot  be  considered,  whera 
•  bill  for  an  injunction  designated  the  counties  upon  which  the  ex- 
ception operated,  and  the  defendant  neither  traversed  such  allegation 
in  his  i^nswer,  nor  introduced  proof  tending  to  show  that  the  terri- 
tory in  controversy  was  included  within  such  exception. 

5.  Bams — ^Re-Issue — Phesujcption. — A  rc-issue  of  such  patent  to  the  as- 

signee raises  a  presumption  of  title  in  such  assignee. 

4k  Patents— Pbiob  Use— Proof.— Prior  use  must  be  established  by  a 
preponderance  of  evidence  in  order  to  defeat  a  patent,  and  every  lea- 
Bonable  donbt  should  be  resolved  in  favor  of  the  patentee. 

Coffin  V.  Ogden,  18  Wall.  120. 

Webiter  I^om  Co.  v.  Higgiru,  16  O.  Q.  678. 

Horn  ▼.  Underwood,  1  Fisher,  176. 

HagdM  V.  Suffolk  Manvf  'gCo.4,  Fisher,  103. 

Goodyear  v.  Day,  2  Wail.  Jr.  283. 

fi.  IirvENTioK— Deobeb. — ^If  any  invention  is  required  in  the  production 
of  a  device,  the  law  will  not  attempt  to  measure  its  extent  or  deg^ree. 

6.  Same — Babbed  Wibe  Fence. — It  required  such  invention  todevise  and 

produce  a  barbed  wire  which  could  be  practically  used  for  fencings 
purposes. 

T.  Bamb— BViDBNCB — UoB  OT  Devtcb. — The  general  acceptance  and  ex- 
tensive use  of  a  new  device  is  evidence  that  it  was  the  product  of 
invention. 
Smith  V.  Goodyear  Dental  Vulcanite  Co.  93  U.  8.  488, 
Bppinger  r.  Riehey,  14  Blatclif .  307. 
J$aae»  v.  Abram$,  14  O.  Q.  862. 
Stanley  Work*  v.  Sargeant,  8  Blatchf .  346. 

8.  Same — Re-Isbub — The  speciflcations  of  a  re-issue  may  be  made  more  full 

and  accurate,  but  must  not  be  substantially  changed  so  as  to  describe 
another  device,  or  cover  anything  not  in  the  original  patent. 

9.  Patent  No.  67,117  was  iasned  July  23, 1867,  to  William  D.  Hunt,  for 

his  method  of  "  providing  the  wires  of  a  wire  fence  with  a  series  of 
spur-wheels;"  and re-iiiu»d,  (No.  6,976,)  March  7, 1876,  to  Charl^ Ken- 
nedy, assignee  of  William  D.  Hunt,  for  "  a  fence  wire  provided  with 
spurs  for  the  purpose  specified."    Seld,  that  such  re-issne  was  valid. 
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10.  Patent  No.  66,182,  dated  June  25, 1867,  Issued  to  Lucien  B.  Smith, 
embodied  the  ides  of  fiziog  the  barba  by  bends  in  the  wire,  so  as  to 
prevent  them  from  moving  lengthwise  on  the  wire.  This  patent  was 
re-istued,  (No.  7,136,)  May  23, 1876,  and  contained  a  claim  for  the  bent 
wires,  as  a  means  of  preventing  the  movement  of  the  barb  lengthwise 
thereon.    Hdd,  that  no  objection  to  the  re- issue  had  been  well  taken. 

11.  Patent  No.  74,869  was  issued  to  Michael  JSIelly,  February  11, 1868, 
for  thorns  or  barbs,  fixed  rigidly  to  the  wires,  so  that  they  could 
neither  slide  lengthwise  nor  revolve  upon  the  wires,  (1)  by  stringing 
them  upon  the  wires  by  holes  through  the  center,  and  then  compress- 
ing them  upon  the  wire  by  blows  or  pressure,  or  (2)  by  "laying 
another  wire  of  the  same  or  different  size  along-side  the  thorn  wire 
and  twisting  the  two  together. "  The  latter  method  was  first  claimed 
in  the  re-i*sue,  No.  6,902,  dated  February  9,  1876.  Held,  that  such 
re-issue  was  txUid. 

12.  Patent  No.  84,062,  dated  November  17, 1868,  issued  to  Michael  Eelly, 
and  re-iuutd,  (No.  7,035,)  April  4, 1876,  was  for  •  flat  wire,  pierced 
with  holes,  through  which  spurs  made  of  pieces  of  wire,  with  tiie 
ends  cut  diagonally  so  as  to  leave  them  pointed  without  further  ma- 
nipulation, were  thrust,  and  for  compressing  the  wire  so  as  to  clamp 
the  barb  thus  inserted  in  each  hole.  Hdd,  that  this  patent  and  re- 
issue did  not  show  invention,  in  so  far  as  it  claimed  for  the  first  time 
a  wire  barb  made  sharp  or  pointed  at  both  ends  by  being  cut  off  diago- 
nally. 

13.  Patent  No.  160,683,  issued  May  12,  1874,  to  Joseph  F.  Olidden, 
showed  a  device  for  keeping  the  wires  of  a  fence  stretched,  or  spread 
apart,  by  means  of  a  slotted  tube.  It  also  showed,  as  part  of  the 
mechanism,  a  barb,  made  by  coiling  a  short  piece  of  wire  between  its 
ends  around  the  fence  wire.  This  feature  was  first  claimed  in  the 
re-i$twi,  No.  6,913,  dated  February  8, 1876.  Held,  that  snch  re-issue 
was  valid. 

14.  Patent  No.  167,124,  dated  November  24, 1874,  issued  to  J.  F.  Olidden, 
was  for  a  "  twisted  fence  wire,  having  the  transverse  spur  wire,  D, 
bent  at  its  middle  portion  ai>out  one  of  the  wire  strands  of  said  fence 
wire,  and  clamped  in  its  position  and  place  by  the  other  wire  strand 
twisted  upon  its  fellow,  substantially  as  specified."  Held,  that  there 
was  nothing  left  in  the  line  of  invention  to  justify  the  issue  of  this 
patent. 

15.  Infmngement.  —  Defendant  manufactured  a  twisted  fence  wire, 
armed  with  a  wire  barb,  cut  diagonally,  so  as  to  leave  the  points 
sharp,  and  which  was  bent  in  the  form  of  an  "  8,"  so  as  to  clasp  both 
wires  and  extend  the  sharp  points  in  opposite  directions  from  the 

•  wire.  Held,  that  such  fence  wire  infringed  Hunt's  claim  for  "  a  fence 
wire  provided  with  spurs  "  or  barbs ;  Kelly's  idea  of  a  rigid  or  fixed 
barb,  held  in  place  by  the  twisting  of  two  wires  together ;  and  Glid- 
den'a  barb,  made  by  bending  a  short  piece  of  wire  around  the  fence 
wire  so  as  to  leave  the  two  sharp  ends  projecting  to  form  the  spurs 
or  barbs. 
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In  Equity. 

Coburn  d  Thaeher,  Thomas  H.  Dodge,  Benjamin  F.  Thun- 
ton,  Offield  &  Towle,  West  <£  Bond,  Lawrence,  Campbell  dt  Lav- 
rence,  Charles  Mason,  Hiram  P.  D'Ulon,  and  MUier  dc  Godfrey, 
for  complainants. 

George  Payson,  N.  C.  Gndley,  Munday  <6  Evarts,  George 
Christy,  and  Albert  H.  Walker,  for  defendant. 

Dbuhuomd,  C.  J.  These  are  two  of  a  series  of  14  oases 
brought  by  the  plaintiff  upon  the  chancery  side  of  this  court, 
for  an  injunction  and  damages  by  reason  of  tne  alleged 
infringement  by  defendant  of  certain  patents  owned  by  the 
complainants,  relating  to  barbed  fence  wire.  By  the  first  suit 
the  plaintiffs  allege  that  they  are  the  owners  of  the  following 
patents,  issued  by  the  United  States:  (1)  Patent  No.  67,117, 
issued  July  28,  1867,  to  William  D.  Hunt,  and  re-issued.  No. 
6,976,  March  7,  1876,  to  Charles  Kennedy,  assignee  of  Wil- 
liam D.  Hunt;  (3)  patent  No.  150,683,  issued  May  12,  1874, 
to  Joseph  H,  Glidden,  and  re-issued,  No.  6,913,  February  8, 
1876,  to  said  Glidden;  (3)  patent  No.  66,182,  dated  June  25, 
1867,  issued  to  Lueien  B.  Smith,  and  re-issued,  No.  7,136, 
dated  May  23,1876;  (4)  patent  No.  167,124,  dated  November 
24,  1874,  issued  to  J.  P.  Glidden, — all  of  which  patents,  it  is 
charged,  have  been  duly  assigned  by  mesne  assignments  to 
the  plaintiffs,  the  Washburn  &  Moen  Manufacturing  Com- 
pany and  Isaac  L.  Elwood. 

The  patents  involved  in  the  second  suit  are  as  follows :  (1) 
Patent  No.  74,369,  issued  to  Michael  Kelly,  dated  February 
11,  1868,  and  re-issued,  No.  6,902,  dated  February  9,  1876; 

(2)  patent  No.  84,062,  dated  November  17,  1868,  issued  to " 
Michael  Kelly,  and  re-issued,  No.  7,035,  dated  April  4,  1876 ; 

(3)  patent  No.  163,965,  issued  to  Charles  Kennedy,  dated 
August  11,  1874, — the  title  to  all  of  which  patents  has,  it  is 
claimed,  been,  by  mesne  assignment  from  the  respective  pat- 
entees, duly  vested  in  the  complainant,  the  Washburn  &  Moen 
Manufacturing  Company. 

The  defences  set  up  are — (1)  A  denial  of  the  patent- 
ability of  the  devices  in  question,  because,  from  the  state 
of  the  art,  it  only  requires  mechanical  skill,  and  not  in- 
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Tentlve  genius  to  construct  them;  (2)  a  denial  of  the  valid- 
ity of  said  patents  for  want  of  novelty,  on  the  ground 
that  barbed  wire  has  been  publicly  known  and  used  long  prior 
to  the  alleged  inventions;  (8)  a  denial  of  the  validity  of  the 
several  re-issued  patents,  for  the  reason,  it  is  insisted,  that 
the  inventions  now  claimed  by  the  re-issues  are  not  found  in 
the  original  specifications,  drawings,  and  models;  (4)  that, 
even  admitting  the  validity  of  the  letters  patent,  the  defend- 
ant does  not  infringe  the  same,  nor  any  of  them;  (5)  a  de- 
nial of  the  complainants'  title  to  the  Hunt  patent,  and  their 
right  to  maintain  this  suit  upon  the  title  shown. 

With  regard  to  the  last  point  named,  raising  the  question  of 
title  to  the  Hunt  patent,  it  is  sufficient,  we  think,  to  say  that 
the  objection  comes  too  late  to  be  considered  upon  the  merits  of 
the  cause.  In  the  assignment  by  Hunt  of  his  interest  in  the 
original  patent  he  purports  to  convey  all  his  right,  title,  and 
interest  in  the  said  letters  patent,  "excepting  32  or  33  coun- 
ties heretofore  sold  and  assigned, "  not  designating  the  coun- 
ties thus  previously  sold  and  assigned;  and  the  defendant 
insists  that  the  conveyance  by  Hunt  is  so  far  ambiguous  as 
that  nothing  passes  by  this  assignment,  because  it  is  uncer- 
tain what  counties  were  so  reserved  or  had  been  previously 
conveyed.  We  think  it  enough  to  say  that  this  reservation 
is  such  as  is  capable  of  being  made  certain  by  competent  evi- 
dence showing  what  counties  had  been  actually  conveyed  by 
Hunt.  The  bills  allege  that  certain  counties  in  certain  states 
were  the  ones  upon  which  the  exception  operated,  and  the 
answers  do  not  traverse  or  dony  this  allegation.  Besides 
this,  since  the  assignment  from  Hunt  was  made  this  patent 
has  been  re-issued  to  Hunt's  assignee,  and  we  think  it  must 
be  presumed  that  the  title  was  fully  exhibited  to  the  patent 
officer  at  the  time  of  such  re-issuance ;  at  least,  that  a  re-issue 
to  the  assignee  of  Hunt  raises  a  presumption  of  title  in  the 
assignee.  If  the  defendant  wished  to  raise  the  question  as 
to  whether  the  reservation  included  the  territory  now  in  con- 
troversy, they  should  have  raised  it  by  their  answer,  or  at 
least  have  put  in  proof  tending  to  show  that  the  title  to  some 
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part  of  the  territory  involved  in  this  suit  was  not  conveyed  hy 
the  original  assignment  from  Hunt. 

A  large  mass  of  testimony  has  heen  pat  into  the  cases  hear- 
ing upon  the  question  of  novelty,  and  the  state  of  the  art  at  the 
time  these  inventions  are  claimed  to  have  heen  made.  The 
defendants  have  introduced  voluminous  proofs  tending  to 
show  the  public  use  of  barbed  wire  for  fencing  purposes  long 
prior  to  any  of  these  alleged  inventions.  We  will  not  take 
the  time  to  examine  those  proofs  in  detail,  but  dispose  of  that 
branch  of  the  case  by  saying  that  these  proofs  fail  to  satisfy 
us  that  barbed  wire  for  fencing  purposes  had  ever  been  pub- 
licly known  or  used  prior  to  these  inventions  in  such  manner 
as  to  defeat  these  inventions  for  want  of  novelty.  We  do  not 
intend  to  be  understood  as  intimating  that  the  witnesses  who 
have  testified  to  the  various  instances  of  the  use  of  barbed 
wire  for  fencing  purposes  have  been  guilty  of  intentional  false 
swearing,  but  simply  to  say  that  this  proof,  which  is  almost 
wholly  made  up  of  the  recollections  of  witnesses  revived  after 
the  lapse  of  many  years,  and  contradicted,  as  it  is  in  most 
instances,  hy  the  explicit  testimony  of  other  equally  credible 
witnesses,  leaves  so  much  doubt  as  to  the  actual  existence  of 
these  various  barbed  wire  fences,  or  any  of  them,  as  to  make 
it  at  least  unsafe  ground  on  which  to  defeat  a  patent.  The 
rule  as  to  the  degree  of  proof  required  to  defeat  a  patent  by 
showing  prior  use  is  well  stated  in  the  following  authorities : 

In  Coffin  v.  Ogden,  18  Wall.  120,  the  opinion  having 
been  delivered  by  Mr.  Justice  Swayne,  it  is  said :  "The  in- 
vention or  discovery  relied  upon  as  a  defence  must  have  been 
complete  and  capable  of  producing  the  result  sought,  and  this 
must  be  shown  by  the  defendant. .  The  burden  of  proof  rests 
upon  him,  and  every  reasonable  doubt  should  be  resolved 
against  him."  So,  too,  Judge  Wheeler,  in  the  case  of  Web- 
ster Loom  Co.  v.  Higgint,  16  0.  G.  675,  says :  "The  burden  of 
proof  rests  upon  the  defendant  to  show  beyond  any  fair  doubt 
the  prior  knowledge  and  use  set  up." 

In  Howe  v.  Underwood,  1  Fisher,  175,  Judge  Sprague  said : 
"How  invariable  is  it  that  after  a  great  invention  has  been 
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broaght  before  the  world,  has  become  known  to  the  public, 
and  been  pnt  in  form  to  be  nsefnl,  that  people  start  up  in 
varions  places  and  declare  that  they  invented  the  same  thing 
before.  The  cotton-gin  and  the  ether  discovery  are  illastra- 
tions  in  point;  and  others  of  similar  character  might  be 
added  indefinitely.  These  pretended  prior  inventors  had 
thought  of  such  a  thing ;  that  they  had  the  conception  of  snch 
a  thing,  perhaps ;  but  they  never  carried  it  to  the  extent  of 
making  it  of  practical  ntility,  so  that  the  world  conld  obtain 
possession  of  it.  But  when  they  find  that  another  has  com- 
pleted that  which  they  had  begnn,  they  are  astonished  that 
they  did  not  see,,  think  they  mnst  have  seen  all  that  is  neces- 
sary,* and  claim  that  they  have  invented  it.  After  having 
seen  what  has  been  done,  the  mind  is  very  apt  to  blend  the 
subsequent  information  with  prior  recollections,  and  confuse 
them  together.  Prophecy  after  the  event  is  easy  prophecy. 
I  think  that  this  is  one  of  the  cases  in  which  several  of  the 
witnesses  have  been  led  into  the  illusion  of  believing  that 
they  knew  before  what  they  have  learned  or  been  taught." 

The  same  learned  judge,  in  Hay  den  v.  Suffolk  Manuf'g  Co, 
4c  Fisher,  103,  said :  "Where  an  invention  of  a  useful  machine, 
or  structure  or  improvement  in  any  machine,  is  shown  to 
hare  been  made,  and  it  is  sought  to  be  invalidated  by  an  old 
machine  made  years  ago,  the  jury  should  examine  the  testi- 
mony and  the  evidence  with  care  and  caution,  so  as  to  be 
satisfied  that  that  which  is  said  to  have  existed  was  actually 
and  substantially  the  same.  *  *  •  The  rule  of  law  is  s 
reasonable  one;  at  all  events  it  is  a  rule  of  law  that  a  party 
that  sets  up  such  an  old  instrument  that  has  passed  away 
has  upon  him  the  burden  of  satisfying  the  jury,  upon  a  pre- 
ponderance of  evidence,  that  it  is  substantially  the  same  as 
what  has  taken  place  before  they  will  set  aside  the  patent." 

So,  in  Ooodyear  v.  Day,  2  Wall.  Jr.  283,  Mr.  Justice  Grier  • 
says :  "It  is  usually  the  case,  where  any  valuable  discovery 
is  made,  or  any  new  machine  of  great  utility  has  been  in- 
vented, that  the  attention  of  the  public  has  been  turned  to 
the  subject  previously,  and  that  many  persons  Have  been 
making  researches  and  experiments.    •    •    •    Jfany  ex- 


Digitized  by 


Google 


806  FSDEBAL  BEP0aT2B. 

periments  may  have  been  unsuccesBfnllj  tried,  ooming  veiy 
near  yet  falling  short  of  the  desired  result.  They  have  pro> 
daoed  nothing  beneficial.  The  invention,  when  perfected, 
may  truly  be  said  to  be  the  oulminating  point  of  many  experi- 
ments, not  only  of  the  inventor,  but  by  many  others.  He 
may  have  profited  indirectly  by  the  unsuccessf  ol  experiments 
and  failures  of  others,  but  it  gives  them  no  right  to  claim  a 
share  of  the  honor  or  the  profit  of  the  successful  inventor." 

The  testimony  as  to  the  state  of  the  art  shows  that  fence 
wire  and  wire  fences,  and  wires  for  such  purposes,  composed 
of  two  or  more  strands  twisted  or  laid  together,  were  old  at 
the  time  these  inventors  entered  the  field;  also  that  fences 
had  been,  long  before  Hunt's  invention,  armed  with  spikes, 
or  other  sharp  projecting  points,  for  the  purpose  of  making 
them  more  effective  in  resisting  the  encroachments  of  ani- 
mals or  other  intruders.  Indeed,  the  thorn  hedges,  which 
have  been  used  almost  from  time  immemorial,  are  in  one 
sense  only  a  barbed  fence,  their  effectiveness  as  a  barrier 
arising  mainly  from  the  natural  thorns  or  spurs  with  which 
the  hedge  shrubs  are  armed.  It  must  be  conceded,  both  from 
the  proofs  in  these  cases,  and  from  those  common  facts 
within  the  knowledge  and  observation  of  all  intelligent  per- 
sons, that  the  idea  of  furnishing  a  fence  or  wall  with  some 
kind  of  sharp  spikes  or  prickers  is  old.  The  ordinary  picket 
fence,  the  device  of  spikes  on  area  railings  to  prevent  loungers 
from  leaning  against  them,  the  placing  of  broken  glass,  pottery, 
or  sharp  stones  or  spikes  upon  the  tops  of  walls,  to  protect 
fruit  gardens,  are  well-known  illustrations  of  what  we  refer  to. 
The  most  that  can  be  said  of  these  old  devices,  as  applicable 
to  these  patents,  is  that  they  narrow  the  field  for  the  exer- 
cise of  inventive  faculty,  and  limit  the  range  of  the  patents. 

In  this  connection  it  is  proper  to  consider  briefly  the  objec- 
tion that  these  devices  are  not  patentable  from  the  fact  that, 
in  view  of  what  was  well  known  in  the  same  direction,  it  did 
not  require  inventive  genius  to  make  any  of  the  devices  involved 
in  these  patents,  but  that  only  mechanical  skill  was  requisite 
to  adapt  old  devices  to  this  new  use.  There  is  no  doubt  that 
a  device,  in  order  to  be  patentable,  must  be  the  result  of 
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inventive  genins.  The  mere  mechanical  adaptation  of  old. 
things  to  new  uses  is  not  usually  invention,  unless  in  combi- 
nations; and  yet  it  is  extremely  difficult  in  many  cases  to  say 
just  where  the  inventive  faculty  asserts  itself  as  the  controll- 
ing force.  And  the  authorities  furnish  us  no  satisfactory  test 
to  apply  and  determine  this  question.  Although  there  is 
usually  little  difficulty  in  determining,  as  a  matter  of  fact  in 
each  case,  whether  a  device  is  or  is  not  in  some  degree  the 
result  of  invention.  If  there  is  any  invention  required,  then 
the  law  will  not  attempt  to  measure  its  extent  or  degree.  If, 
for  instance,  the  proof  had  shown  that  wire  provided  with 
barbs,  spurs,  or  prickers  was  a  well-known  article  used  for 
other  purposes  than  fencing,  there  would  be  no  difficulty  in  say- 
ing that  it  did  not  require  invention  or  the  exercise  of  the  in- 
ventive faculty  to  substitute  it  for  fencing  purposes  in  place  of 
plain  wire  which  had  been  used  before.  But  we  cannot  say 
that  the  inventive  or  creative  faculty  is  not  required  in  devis- 
ing a  mode  by  which  plain  fence  wire  can  be  armed  with 
spurs  so  as  to  make  it  available  as  an  effective  fencing  mate- 
rial. The  proof  does  not  show  that  such  wire  was  known  and 
applied  to  other  uses.  No  one,  so  far  as  this  record  shows,  had 
made  or  used  it  before  for  any  other  purpose ;  so  that,  to  our 
minds,  it  seems  quite  clear  that  it  required  invention  to  devise 
and  produce  a  barbed  wire  which  could  be  practically  used 
for  fencing  purposes.  In  the  absence  of  any  other  test  the 
courts  have  seemed  to  assume  that  the  fact  of  the  acceptance 
of  a  new  device  or  oombination  by  the  public,  and  putting  it 
into  extensive  use,  was  evidence  that  it  was  the  product  of 
invention;  or,  as  one  of  the  counsel  for  plaintiff  expressed  it, 
"utility  is  suggestive  of  originality." 

In  Smith  v.  Goodyear  Dental  Vulcanite  Co.  93  U.  S.  486,  Mr. 
Justice  Strong  said:  "Undoubtedly  the  result  of  consequences 
of  a  process  or  manufacture  may  in  some  cases  be  regarded 
as  of  importance  when  the  inquiry  is  whether  the  process  or 
manufacture  exhibits  invention,  thought,  and  ingenuity." 
Webster,  on  the  subject  of  patents,  page  80,  says :  "The  utility 
of  the  change,  as  ascertained  by  its  consequences,  is  the  real 
practical  test  of  the  sufficiency  of  an  invention;  and,  since  the 
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one  oannot  exist  without  the  other,  the  existence  of  the  one 
may  be  presumed  on  proof  of  the  existence  of  the  other.  Where 
the  utility  is  proved  to  exist  in  any  degree,  a  sufficiency  of 
invention  to  support  the  patent  must  be  presumed.  We  do 
not  say  the  single  fact  that  a  device  has  gone  into  general  use, 
and  has  displaced  other  devices  which  had  previously  been 
employed  for  analogous  uses,  establishes  in  all  cases  that  liie 
later  device  involves  a  patentable  invention.  It  may,  however, 
always  be  considered;  and,  when  the  other  facts  in  the  case 
leave  the  question  in  doubt,  it  is  sufficient  to  turn  the  scale." 

Bo  in  Eppinger  v.  Eichey,  14  Blatchf.  807,  Judge  Shipman 
said :  "Two  facts  exist  in  this  case :  one  is  that  an  impor- 
tant improvement  has  been  attained;  the  second  is  that  the 
improvement  is  in  a  staple  article  which  has  been  manufac- 
tured in  this  country  for  a  long  series  of  years.  •  *  *  The 
utility  of  the  patented  articlehas  been  evinced  by  its  large  sales. 
*  *  The  inventor  evidently  gave  to  the  public  an  article 
which  it  wanted,  and  which  it  had  not  previously  known. 
Without  giving  to  the  general  use  of  the  invention  as  a  test 
of  its  patentability  any  greater  importance  than  the  supreme 
court  in  the  case  of  Smith  v.  Goodyear  Dental  Vtdcanite  Co. 
(above  quoted)  indicate  should  be  given  to  this  circumstance, 
I  am  of  the  opinion  that  the  facts  in  the  case  fully  establish 
the  conclusions :  (1)  That  however  simple  the  change  in  the 
method  of  manufacture  apparently  may  have  been,  yet  it  was 
a  change  which  required  invention  for  its  accompliBhment; 
and  (2)  that  the  improvement  resulting  from  the  changed 
method  of  manufacture  has  been  so  great  that  the  article 
which  is  produced  is,  within  the  meaning  of  the  patent  acts, 
a  new  and  useful  article  of  manufacture." 

Mr.  Justice  Shepley  said,  in  the  case  of  Isaacs  v.  Abrama, 
li  0.  G.  862 :  "A  change  in  the  form  of  a  machine  or  instru- 
ment, though  slight,  if  it  works  a  successful  result,  not  before 
accomplished  in  a  similar  way,  in  the  art  to  which  it  ia  ap- 
plied, or  in  any  other,  is  patentable." 

Judge  Shipman  said,  in  Stanley  Works  v.  Sargent,  8  Blatchf. 
846:  "Utility  is  not  an  infallible  test  of  originality.  The 
patent  law  requires  a  thing  to  be  new  as  well  as  useful  in 
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order  to  entitle  it  to  the  protection  of  the  etatate.  To  be 
new  in  the  sense  of  the  act  it  must  be  the  product  of  original 
thought  or  inventive  skill,  and  not  a  mere  formal  or  mechan- 
ical change  of  what  was  old  and  well  known;  but  the  effect 
produced  by  the  change  is  often  an  appropriate  though  not  a 
controlling  consideration  in  determining  the  character  of  the 
change  itself." 

Tested  ■  by  the  rule  of  utility  here  suggested,  this  record 
abundantly  shows  that  the  device  in  question  has  been  ac- 
cepted by  the  public  to  an  extent  which  has  hardly  heretofore 
followed  the  most  successful  inventions.  Its  utility  must  be 
considered  as  a  conceded  fact.  From  what  has  already  been 
developed,  it  is  clear  that  it  has  made  possible  the  cultiva- 
tion of  the  extensive  praries  of  the  west,  the  pampas  of  Brazil, 
and  the  steppes  of  Russia,  where,  before  the  introduction  of 
this  cheap  mode  of  fencing,  it  was  imposible ;  and  it  has,  even 
to  a  great  extent,  already  superseded  the  use  of  wooden  fences 
in  the  timbered  portion  of  the  country ;  and  the  question  is, 
to  whom  but  these  inventors  is  the  public  indebted  for  this 
widely-useful  device? 

The  third  objection,  that  the  re-issues  are  invalid,  involves 
a  consideration  of  the  original  patents  in  their  order,  and 
those  patents  as  they  now  stand  amended  and  re-issued. 

The  Hunt  patent  of  July  23,  1867,  was  for  his  method  of 
"providing  the  wires  of  a  wire  fence  with  a  series  of  spur 
wheels."  The  re-issued  is  for  "a  fence  wire  provided  with 
spurs  for  the  purpose  specified."  In  other  words,  what  Hunt 
at  first  claimed  as  his  invention,  and  obtained  a  patent  for, 
was  his  special  mode  of  arming  the  wires  of  a  wire  fence  with 
spur  wheels  or  barbs;  but  in  his  re-issue  he  claimed  as  his 
invention  a  barbed  fence  wire  as  a  new  article  of  manufac- 
ture, and  it  is  argued  that  while  he  may  have  been  the  first 
to  place  his  particular  kind  of  spur  or  barb  on  a  fence  wire, 
and  may  have  been  entitled  to  a  patent  for  such  specific 
device,  yet  he  nowhere  claimed  to  be  the  inventor  of  barbed 
or  spurred  wire  as  such,  and  therefore  his  broad  claim  in  the 
re-issue  should  not  have  been  allowed  and  cannot  be  sus- 
tained. 
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It  is  not  deemed  necessarj  to  attempt  here  any  full  discus- 
Bion  of  the  law  in  regard  to  the  re-issue  of  patents.  It  is 
enough  to  state,  as  a  general  rule,  that  what  is  claimed  in  the 
re-issue  must  be  found  in  the  original  specifications,  drawings, 
and  models ;  that  is,  "no  new  matter  can  be  introduced  into 
the  specifications."  The  invention  as  claimed  in  the  re-issue 
must  be  found  properly  described  in  the  original  specifica- 
tions. In  the  language  of  the  supreme  court  in  Powder  Co. 
V.  Powder  Works,  98  U.  S.  138 :  "The  specifications  may  be 
amended  so  as  to  make  it  more  clear  and  distinct;  the  claim 
may  be  modified  so  as  to  make  it  more  conformable  to  the 
exact  rights  of  the  patentee;  but  the  invention  must  be  the 
same.  So  particular  is  the  law  on  this  subject  that  it  is 
declared  that  no  new  matter  shall  be  introduced  into  the 
specification.  This  prohibition  is  general,  relating  to  all 
patents ;  and  by  '  new  matter '  we  suppose  to  be  meant  new 
substantive  matter,  such  as  would  have  the  effect  of  changing 
the  invention,  or  of  introducing  what  might  be  the  subject  of 
another  application  for  a  patent.  The  danger  to  be  provided 
against  was  the  temptation  to  amend  a  patent  so  as  to  cover 
improvements  which  might  have  come  into  use,  or  might  have 
been  invented  by  others,  after  its  issue.  The  legislature  was 
willing  to  concede  to  the  patentee  the  right  to  amend  his 
specification  so  as  to  fully  describe  and  claim  the  very  inven- 
tion attempted  to  be  secured  by  his  original  patent,  and  which 
was  not  fully  secured  thereby  in  consequence  of  inadvertence, 
accident,  or  mistake;  but  was  not  willing  to  give  him  the 
right  to  patch  up  his  patent  by  the  addition  of  other  inven- 
tions, which,  though  they  might  be  his,  had  not  been  applied 
for  by  him,  or,  if  applied  for,  had  been  abandoned  or  waived." 

So  in  Russell  v.  Dodge,  93  U.  S.  4C3,  Mr.  Justice  Field  said: 
"And  as  a  re-issue  can  only  be  granted  for  the  same  inven- 
tion embraced  by  the  original  patent,  the  specification  could 
not  be  substantially  changed,  either  by  the  addition  of  new 
matter  or  the  omission  of  important  particulars,  bo  as  to 
enlarge  the  scope  of  the  invention  as  originally  claimed.  A 
defective  specification  could  be  rendered  more  definite  and 
certain,  so  as  to  embrace  the  claim  made,  or  the  claim  could 
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be  80  modified  as  to  correspond  with  the  specification."  The 
doctrine  of  these  authorities  is  that  the  inventor  may,  in  his 
specifications  on  the  re-issue,  make  his  description  more  full 
and  accurate ;  bat  he  must  not  substantially  change  it  so  as 
to  describe  another  device,  or  cover  anything  not  in  the 
original.  It  would  seem  from  the  specification  and  testimony 
of  Hunt  that  his  idea  of  the  mode  of  utilizing  his  device  was 
for  the  user  to  purchase  the  spurs  and  fix  them  upon  sach  of 
the  wires  composing  his  fence  as  he  thought  desirable.  But 
experience  demonstrated  that  the  value  of  the  invention  con- 
sisted not  in  teaching  each  fence  builder  how  to  barb  his  own 
wire,  but  in  the  introduction  of  barbed  wire  as  an  article  of 
manufacture,  and  in  furnishing  to  the  consumer  the  manu- 
factured article  ready  for  use  without  further  need  of  mechan- 
ical skill,  or  the  use  of  tools,  to  fit  it  for  its  pufpose,  beyond  • 
the  single  act  of  fastening  it  to  the  posts.  It  can  hardly  need 
evidence  or  argument  to  prove  that  Hunt's  device  is  much 
more  accurately  described  as  "barbed  fence  wire"  than  as  a 
method  of  barbing  wire ;  and  if  he  was  the  first  to  suggest 
the  idea  of  barbing  wire  for  fence  purposes,  he  had  the  right 
to  cover  that  by  his  patent.  The  specifications  in  the  orig- 
inal and  re-issued  patent  are  substantially  the  same.  No 
material  change  is  introduced,  and  whatever  change  is  made 
is  merely  that  of  giving  point  or  direction  to  the  invention 
now  claimed. 

The  next  patent  in  order  of  time  involved  in  this  contro- 
versy is  that  issued  June  25,  1867,  to  Lucien  B.  Smith, 
which,  although  earlier  in  matter  of  date  than  Hunt's,  yet  is 
of  later  conception.  Hunt's  invention  going  back  to  1865. 
The  only  advance  made  in  the  art  by  Smith's  invention  was 
the  idea  of  fixing  the  barbs  by  the  short  kinks,  or  bends  in 
the  wire,  so  as  to  prevent  them  from  moving  lengthwise  on 
the  wire.  So  far  as  this  device  was  an  improvement  on 
Hunt's,  it  may,  perhaps,  be  held  valid;  but  it  cannot  be  held 
to  include  all  equivalent  methods  of  preventing  lateral  motion, 
because  Hunt  had  suggested  keeping  the  spurs  at  a  suitable 
distance  apart,  by  means  of  "flanges  ox  otherwise."     This 
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Smith  patent  has  been  re-issued  with  a  claim  for  the  bent 
wires  as  a  means  of  preventing  the  movement  of  the  barb 
lengthwise  thereon,  and  we  do  not  see  any  well-taken  objec- 
tion to  the  re-issue;  but  the  device  seems  of  little  importance 
in  this  case,  as  none  of  these  defendants  use  it,  or  its  equiv- 
alent. We  only  refer  to  it  as  showing  another  step  towards 
the  perfected  wire  as  now  used. 

It  is  true  that  in  his  specifications,  original  and  amended, 
Hunt  describes  his  invention  as  "an  improvement  in  fences;" 
but  this  is  no  part  of  the  substance  of  his  specifications,  but 
only  the  mere  name  which  he  chose  to  give  to  his  device. 
Nor  do  we  see  any  reason  why  Hunt,  having  described  his 
method  of  barbing  fence  wire,  might  not  have  had  the  broad 
claim  in  his  original  which  he  obtained  in  his  re-issue ;  and 
if  be  could  have  had  it  in  the  first  instance  he  certainly  had 
the  right  to  it  in  the  re-issue.  Hunt,  then,  for  the  purpose  of 
this  case,  must  be  deemed  to  have  been  the  first  to  enter  the 
field  as  an  inventor  of  barbed  wire  fencing.  Others  who  fol- 
lowed him  may  have  patents,  subject  to  his,  for  improve- 
ments. His  mode  of  barbing  his  wire  was  by  a  spur-wheel 
revolving  loosely  on  the  wires,  or  by  single  spurs  strung  upon 
the  wire  by  holes  punched  through  them.  These  spurs  may 
have  been  expensive  to  manufacture,  or  affix  to  the  wire,  but 
that  only  went  to  the  practicability  of  adopting  his  device  in 
competition  with  other  fencing  material  then  in  use,  and  not 
to  its  novelty. 

The  next  patent  to  be  considered  in  the  order  of  time  ia 
that  issued  to  Michael  Kelly,  February  11,  1868.  This 
patent  was  for  thorns  or  barbs,  fixed  rigidly  to  the  wires,  so 
that  they  could  neither  slide  lengthwise  nor  revolve  upon  the 
wires.  Two  modes  of  accomplishing  this  result  are  shown: 
one  of  stringing  them  upon  the  wire  by  holes  through  the 
centre,  and  then  compressing  them  upon  the  wire  by  blows 
or  pressure ;  and  the  other  by  "laying  another  wire  of  the  same 
or  different  size  along-side  the  thorn  wire,  and  twisting  the  two 
together;"  but  no  claim  was  made  for  the  latter  mode  in  the 
original  patent.    By  the  re-issue  this  feature  is  made  the 
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fourth  claim,  and,  it  seems  to  me,  properly  allowed  under  the 
law,  as  it  was  clearly  described  and  suggested  in  the  original 
specifications. 

The  second  Eelly  patent  is  for  a  flat  wire,  pierced  with 
holes,  through  which  spurs  made  of  pieces  of  wire,  with  the 
ends  cut  diagonally  so  as  to  leaye  them  pointed  without 
further  manipulation,  were  thrust,  and  by  compressing  the 
wire  so  as  to  clamp  the  barb  thus  inserted  in  each  hole.  Tho 
only  feature  of  this  patent  which  it  is  claimed  affects  this 
case  is  that  it  shows  for  the  first  time  a  wire  barb  made  sharp 
or  pointed  at  both  ends  by  being  cut  off  diagonally;  but  barbs 
had  been  before  this  time  made  sharp  by  cutting  the  sheet 
metal  diagonally,  and  it  was  certainly  no  invention  for  Eelly 
to  point  wire  by  cutting  it  diagonally  after  it  had  become  a 
frequent  practice  to  out  sheet  metal  in  the  same  way  for  that ' 
purpose. 

The  Glidden  patent  of  May  13,  1874,  showed  a  device  for 
keeping  the  wires  of  a  fence  stretched,  or  spread  apart,  by 
means  of  a  slotted  tube.  It  also  showed,  as  part  of  the  mech- 
anism, a  barb  made  by  coiling  a  short  piece  of  wire  between 
its  ends  around  the  fence  wire.  This  feature  was  not  claimed 
in  the  original  patent,  but  is  claimed  in  the  re-issue  as  part 
of  the  invention ;  and,  as  it  is  shown  in  the  original  specifica- 
tions and  drawings,  the  patent  may  be  considered  as  having 
been  properly  re-issued  to  cover  this  device.  The  second 
Glidden  patent,  of  November  24, 1874,  is  for  a  "twisted  fence 
wire,  having  the  transverse  spur  wire,  D,  bent  at  its. middle 
portion  about  one  of  the  wire  strands  of  said  fence  wire,  and 
clamped  in  its  position  and  place  by  the  other  wire  strand 
twisted  upon  its  fellow  substantially  as  specified."  The  proof 
shows  that  the  final  form  of  fence  wire  and  spur  which  has 
been  adopted  for  practical  use  is  substantially  that  shown  in 
the  last  Glidden  patent ;  but  it  seems  to  us  there  was  nothing 
left  in  the  line  of  invention  to  justify  the  issue  of  this  patent 
to  Glidden  as  an  inventor.  The  idea  of  barbing  fence  wire 
was  Hunt's.  The  idea  of  fixing  the  barb  rigidly  upon  the 
wire,  and  holding  it  in  place  by  another  wire  twisted  upon  it, 
was  Kelly's.     The  wire  barb  looped  over  the  wire,  or  one  of 
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the  wires,  was  that  of  Glidden'a  earlier  patent;  and  hj  group- 
ing all  these  devices  into  one  finished  wire  a  resolt  is  ob- 
tained substantially  like  that  shown  in  the  final  Glidden 
patent  of  November,  1874.  There  was  nothing  new  in  Glid< 
den's  last  patent,  and  no  room  for  the  claim  of  invention  in 
the  wire  therein  provided. 

In  the  suits  brought  by  the  Washburn  &  Moen  Manufac- 
turing Company  and  Isaac  L.  Elwood  against  Haish,  the 
defendant  is  charged  with  infringement  of  the  Hunt  patent, 
the  Smith  patent,  and  the  two  Glidden  patents.  As  already 
said,  we  consider  the  Smith  patent  and  the  last  Glidden 
patent  as  unworthy  of  further  consideration  in  connection 
with  this  case. 

The  proof  shows  that  the  defendant  Haish  manufactured 
a  twisted  fence  wire,  armed  with  a  wire  barb  cut  diagonally, 
so  as  to  leave  the  points  sharp,  and  which  is  bent  in  the  form 
of  an  S,  so  as  to  clasp  both  wires  and  extend  the  sharp  points 
in  opposite  directions  from  the  wire. 

Defendant  claims  that  even  if  the  Hunt,  Eelly,  and  Glid- 
den patents  are  valid,  he  does  not  infringe,  because  his  barb 
differs  essentially  from  the  barb  of  either  of  the  complain- 
ants' patents  mainly  in  the  fact  that  it  cannot  be  used  except 
in  combination  with  a  wire  of  at  least  two  strands.  Assum- 
ing the  validity  of  the  re-issue  of  Hunt,  Kelly,  and  Glidden, 
there  can  be  no  doubt  that  Haish  infringes  Hunt's  claim  for 
"a  fence  wire  provided  with  spurs"  or  barbs.  It  also  in- 
fringes Kelly's  idea  of  a  rigid  or  fixed  barb,  held  in  place  by 
the  twisting  of  two  wires  together ;  and  Glidden's  barb,  made 
by  bending  a  short  piece  of  wire  around  the  fence  wire  so  as 
to  leave  the  two  sharp  ends  projecting  to  form  the  spurs  or 
barbs. 

Glidden's  device  for  forming  the  barb  is  undoubtedly  a 
very  simple  one,  and  rests  very  close  to  the  border  line  be- 
tween mechanical  skill  and  invention.  After  Hunt  had  made 
barbs  by  cutting  sheet  metal  into  stars,  or  spur-pointed 
wheels,  to  be  strung  upon  the  wire  by  a  hole  through  the  mid- 
dle, the  points  of  the  spurs  being  necessarily  obtained  by  out- 
ting  the  metal  diagonally  at  the  periphery  of  hia  wheel,  and 
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after  Kelly  had  shown  his  two-pointed  harb  strung  upon  the 
wire  by  means  of  a  hole  through  the  middle,  and  held  in 
place  by  another  wire  twisted  upon  the  thorn  wire,  it  would 
seem  to  req[uire  but  little  invention  to  form  the  barb  by  bend-' 
ing  a  short  piece  of  wire,  pointed  at  both  ends,  around  the 
fence  wire,  thereby  forming  a  loop  in  place  of  the  hole  through 
the  barb  shown  by  Kelly.  The  loop  is,  when  made,  only  the 
hole  which  Kelly  punched  through  his  barb ;  and  yet  there 
can  be  no  doubt  that  the  wire  barb  shown  by  Glidden  is  much 
more  readily  made  and  attached  to  the  fence  wire  than  the 
Kelly  barb,  which  must  first  be  strung  upon  the  wire  by  pass- 
ing the  end  of  the  wire  through  the  hole  before  it  can  be  fast- 
ened or  fixed  in  place  thereon ;  and,  as  before  remarked,  if 
utility  is  one  of  the  tests  of  inventive  ability,  the  proof  show- 
ing clearly  that  it  has  been  substantially  adopted  by  all 
the  manufacturers  as  the  method  of  barbing  wire,  Glid- 
den's  method  of  forming  the  barb  is  not  shown  by  the  proof 
to  have  been  anticipated  by  either  method,  and  it  is  clearly 
new  and  useful;  but,  when  once  the  idea  of  looping  or  clasping 
a  wire  barb  around  the  fence  wire  has  been  shown,  there  was 
then  no  invention  in  such  slight  changes  of  the  loop  as  are 
shown  in  the  Haish  barb.  It  is  true,  the  Haish  barb  is 
required  by  its  form  to  clasp  both  wires,  but  Glidden  might, 
without  change  of  the  essential  principle  of  his  barb,  loop  it 
around  both  wires,  if  for  any  reason  it  was  found  desirable  to 
do  so.  The  underlying  thought  or  principle  of  the  Glidden 
barb  is  that  of  bending  it  over  or  around  the  fence  wire, 
instead  of  punching  a  hole  through  the  barb  and  passing  the 
fence  wire  through  the  hole ;  and,  when  once  the  principle  is 
shown,  it  is  obvious  that  a  great  variety  of  barbs  or  loops  can 
be  made,  all  of  which  produce  only  one  result. 

This  discussion  leads  us  to  consider  for  a  moment  the 
various  forms  of  barbs  cut  from  thin  or  sheet  metal.  It  is 
manifest  that  there  is  and  can  be  no  essential  difference  be- 
tween making  the  barb  from  strips  of  thin  or  sheet  metal  cut 
diagonally,  so  as  to  leave  both  ends  pointed,  and  wrapping  or 
bending  that  around  the  fence  wire,  and  making  a  similar 
barb  from  round  wire,  as  shown  by  Glidden;  nor  does  the  fact 
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that  sheet  metal  barbs  are  out  so  as  to  present  more  than  two 
points  when  wound  around  the  fence  wire,  or  interlaced 
between  the  strands,  make  them  any  less  an  infringement  of 
Glidden's  device  or  relieve  them  of  liability  to  Hunt. 

We,  therefore,  oome  to  the  conclusion  that  complainants 
have  the  right  to  the  relief  asked  by  their  bills;  the  principles 
we  have  laid  down,  in  our  estimation,  fully  covering  the  con- 
troverted questions  in  all  the  cases  before  us.  Decrees  may  be 
prepared  finding  that  defendants  infringe,  and  referring  the 
oases  to  the  master  to  take  account  of  damages  and  profits. 

Blodgetjt,  D.  J.,  concurred. 


White  and  others  v.  Lbb. 

{Oirouit  Oovrt,  D.  Mauaehvum*.    December  30, 1880.) 

X.  LicBNSBE — ^Flba  in  Bab.— A  licensee  cannot,  by  plea  in  bar,  raise 
Buch  issues  as  are  usually  made  in  answer  to  a  suit  for  the  infringe- 
ment of  the  patent. 

In  Equity. 

James  E.  Maynadier,  for  complainants.. 

George  L.  Roberts  d  Bros.,  for  defendant. 

Lowell,  G.  J.  In  this  case  I  decided  thai  the  biU,  upon 
its  face,  was  wanting  in  equity,  because  it  undertook  to  treat 
a  licensee  as  an  infringer,  without  showing  a  renunciation  of 
the  license.  White  v.  Lee,  3  Fed.  Bef.  222.  The  complain- 
ants have  now  amended  their  bill,  and  charge  that  the  de- 
fendant has  not  furnished  the  statements  and  made  the 
payments  agreed  upon  between  them,  and  praying  that  the 
defendant  may  be  required  to  account  for  all  shoes  which  he 
has  mad  J  containing  the  patented  improvements,  or  any 
material  part  thereof.  Only  one  of  the  two  patents  men- 
tioned in  the  lease,  or  license,  is  in  controversy  in  this  suit. 

The  defendant  pleads  in  bar,  admitting  that  he  took  a 
license,  or  "lease,"  under  the  original  patent.  No.  190,655, 
but  alleging  that  the  re-issue.  No.  8,536,  now  sued  on,  was 
issued  without  his  knowledge  or  consent ;  that  by  the  terms 
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of  bk  license  it  was  mutually  agreed  that,  in  case  of  re-is&ue, 
the  grant  of  license  should  be  good  thereunder,  and  the  stip- 
ulations and  agreements  of  the  respective  parties  sliould  be 
binding  .upon  them  in  the  same  manner,  and  to  the  same 
extent,  as  though  such  re-issue  bad  never  been  obtained; 
that  the  patented  improvement  which  he  was  licensed  to  use 
was  that  recited  and  referred  to  in  the  claim  of  the  original 
patent,  which  he  sets  out  in  hcec  verba;  that  whatever  may  be 
the  scope  of  the  claims  of  the  re-issue.  No.  8,536,  he  is  not 
answerable  thereto,  so  far  as  they  may  be  construed  for  sub- 
ject-matter different  from  that  embraced  in  the  original 
claim,  but  that  he  has  the  same  rights  and  is  subject  to  the 
same  obligations  as  if  the  re-issue  had  not  been  obtained; 
that  be  has  never  failed  to  keep  any  of  bis  agreements  con- 
tained in  the  lease,  but  has  always  kept  them.  This  is  set 
out  in  detail. 

The  question  intended  to  be  raised  by  this  plea  is  whether 
the  defendant  is  bound  to  account  and  pay  for  any  shoes 
which  would  be  an  infringement  of  the  claims  of  the  re-issue, 
bdt  would  not  infringe  the  single  claim  of  the  original  patent. 
The  language  of  the  license  is  accurately  set  out  in  th^  plea, 
as  far  as  it  goes,  but  some  other  clauses  may  be  useful  in 
construing  the  instrument.  The  granting  part,  after  referring 
to  the  two  patents,  gives  the  right  to  manufacture  at  the  de- 
fendant's factory,  in  Athol,  in  the  state  of  Massachusetts,  and 
in  no  other  place,  during  the  term  of  said  letters  patent,  and 
during  any  renewal  or  extension  thereof,  shoes  containing  the 
said  patented  improvements,  or  either  of  them,  or  any  material 
or  substantial  part  thereof.  Then  follow  the  stipulations  for 
royalties,  keeping  accounts,  etc .  In  the  fifth  stipulation,  on 
the  part  of  the  defendant,  he  agrees  not  to  contest  the  valid- 
ity of  the  patents,  or  of  any  re-issue  or  renewal  thereof,  nor 
the  sufficiency  of  the  specifications,  "or  the  validity  of  the 
licensor's  title,  nor  the  fact  of  bis  infringement  in  the  mann- 
fajture  and  sale  of  said  shoes."  Thus  far  it  seems  to  be  the 
natural  construction  of  the  lease  that  if  the  defendant  should 
be  sued  for  royalties,  after  a  re-issue,  he  must  admit  its  valid- 
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ity,  and  the  sufficiency  of  its  specification,  and  that  if  he  has 
made  "said  shoes" — that  is,  shoes  embodying  the  patented 
invention,  or  any  substantial  and  material  part  thereof — ^he 
cannot  deny  infringement.  This  last  seems  a  contradictory 
and  insensible  stipulation,  for  the  very  question  of  infringe- 
ment depends  upon  whether  the  defendant  has  made  "said 
shoes."  That,  however,  is  not  the  question  at  present.  After- 
wards, there  is  the  mutual  stipulation,  also  numbered  5, 
quoted  in  the  plea,  that  in  case  of  re-issue  the  grant  shall 
remain  good,  and  the  stipulations  of  the  parties  shall  be  bind- 
ing upon  them  in  the  same  manner  and  to  the  same  extent 
as  if  the  re-issue  had  never  been  obtained. 

The  defendant  contends  that,  although  he  is  liable  to  pay 
royalties  under  the  re-issue,  it  is  only  to  the  same  extent  and 
in  the  same  cases,  in  all  respects,  as  if  the  single  claim  of 
the  original  patent  were  the  only  claim  of  the  re-issued  patent. 
My  impression  is  that  the  fifth  mutual  agreement  means 
that  the  parties  are  to  remain  bound  under  the  re-issue  sub- 
stantially as  if  that  had  been  the  original  patent.  The  idea, 
if  that  be  it,  is  awkwardly  expressed.  Instead  of  saying,  as  if 
the  re-issue  had  never  been  obtained,  it  should  be,  as  if  it  had 
never  been  necessary  to  obtain  it.  But  it  seems  very  improb- 
able that  the  parties  should  import  into  a  re-issue  a  claim 
which  is  cancelled  and  of  no  effect,  and,  indeed,  which  has  no 
existence  except  by  their  stipulation.  The  re-issue  is  pre- 
sumed to  be  for  the  same  invention.  If  not,  it  is  void.  Per- 
haps the  defendant  may  be  estopped  to  say  it  is  void;  but,  as 
he  is  bound  only  for  "said  shoes,"  he  may,  perhaps,  be  per- 
mitted to  show  that  the  shoes  he  is  asked  to  account  for  do  not 
embody  the  invention,  though  he  cannot  say  that  the  re-issue 
does  not.  This  will  depend  upon  thfe  construction  of  his  fifth 
agreement.  If  the  re-is3ue  should  turn  out  to  be  for  the  same 
invention,  I  doubt  very  much  whether  the  defendant  will 
escape  payment  if  he  has  used  that  invention,  though  it  may 
have  been  imperfectly  claimed  at  first.  In  other  words,  I 
doubt  if  the  stipulation  refers  to  the  claim  of  the  patent  as 
necessarily  and  without  possible  amendment  embodying  the 
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.whole  mventlon.  But,  whatever  may  be  the  meaning  of  the 
stipulations  in  qnestion,  the  defendant  should  answer  the  bill. 
The  plea  does  not  bring  the  case  to  a  single  decisive  point.  It 
raises  the  issues  usually  made  in  the  answer  to  a  patent  suit, 
namely :  apon  the  true  construction  of  the  re-issue,  and  of  the 
license,  and  of  the  original  patent ;  and,  upon  examination  of 
what  the  defendant  has  done,  to  what  extent  has  he  infringed, 
not  technically  infringed,  but  made  the  patented  thing,  which, 
were  it  not  for  the  license,  would  be  an  infringement,  and 
which,  under  the  license,  gives  the  plaintiffs  a  claim  for 
royalty  ?  The  patents  are  not,  as  yet,  in  the  record,  and  I  do 
not  see  how  the  issues  can  be  intelligently  decided  without 
them.  Stated  in  another  way,  the  difficulty  is  that  the  plea 
admits  a  liability  to  account,  bat  famishes  no  account,  nor 
the  materials  for  making  one.  It  is  not  an  accounting  in 
equity  to  say  that  you  have  accounted,  unless  there  has  been 
a  stated  account,  which  is  not  the  averment  here.  The  defend- 
ant was  to  keep  accounts  and  render  statements,  and  was  to 
put  upon  each  pair  of  shoes  stamps  of  a  certain  sort.  He  says 
he  has  done  all  this;  but  he  ought  to  say  it  by  way.  of  answer, 
that  the  plaintiffs  may  have  the  discovery  they  seek,  and  that 
the  case  may  take  the  usual  course  and  go  to  a  master,  if 
necessary,  to  have  the  account  properly  made  up.  The  points 
raised  in  the  plea  will  be  equally  available  to  the  defendant 
in  answer. 
Case  to  stand  for  answer* 
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MuBPHT  and  others  v.  Sohoonhb  Mabt  8.  Hontvkt. 

^Diatriat  Court,  D.  New  Hampthin,    December  21, 1880.) 

L  BAI.TAOB— YaLVB  or  yaaBBL--M>XH(H>  OF  OOMPUTATIOir. 

In  Admiralty. 

Mr.  Hatch,  for  Mnrpby  and  other  libellants.' 

Mr.  Batchelder,  for  Gilson  and  Campbell. 

Mr.  Page  and  Frank  Goodwin,  for  claimants. 

Glabe,  D.  J.  The  schooner  Mary^.  Hontvet,  of  about  72 
tons  burden,  early  in  the  morning  of  August  21,  1880,  start- 
ing on  a  fishing  voyage  from  Portsmouth  harbor  to  the  West- 
em  banks,  got  upon  the  rocks  at  "PuU-and-be-damned  point" 
in  the  river.  Her  owners,  upon  being  informed  of  her  position, 
went,  some  of  them,  to  her  assistance.  While  they  were 
attempting  to  relieve  her  with  the  steam- tug  Bateman,  she 
slid  off  the  rocks  into  deep  water  and  began  to  sink.  She 
had  on  board  100  hogsheads  of  salt.  The  owners  then  went 
for  another  tug  and  attempted  to  tow  the  vessel  to  Newcastle, 
but  could  not  do  so,  and  she  sank  in  the  river  with  only  her 
mast-he^ds  out  of  water. 

In  the  afternoon  of  the  same  day  she  began  to  float,  and 
to  drift  with  the  tide  towards  the  ocean.  The  owners  were 
aware  of  this,  but  made  no  effort,  with  the  Bateman  or  other- 
wise, to  hold  her,  or  to  bring  her  to  shore.  Late  in  the  aft- 
ernoon of  the  same  day  Murphy,  one  of  the  libellants,  hav- 
ing in  charge  a  small  schooner,  called  the  Little  Eate,  which 
Mr.  Tredick,  one  of  the  claimants,  owned,  proposed  to,  Mr. 
Tredick  to  go  with  him  in  quest  of  the  Hontvet.  This  Mr. 
Tredick  declined  to  do.  Murphy,  however,  taking  with  him 
Mr.  White,  another  libellant,  went  to  search  after  the  aban- 
doned vessel  with  the  Little  Eate.  They  found  her  about 
half  way 'between  "  Whale's-back"  and  the  shoals,  some  three . 
and  a  half  miles  at  sea.  She  was  on  her  side,  rolling  in  the 
seaway,  with  her  masts  rising  and  falling,  and  the  sea  mak- 
ing a  breach  over  her.  There  was  a  thick  fog,  with  the  wind 
to  the  south-east,  some  "chop,"  but  not  a  heavy  sea.  After 
sailing  round  the  Hontvet  two  or  three  times  to  find  a  place 
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to  "make  fast"  to  her,  Marphy  and  White  succeeded  in 
attaching  a  line  to  her  miaBt-head,  and  then  anchored  the 
Little  Kate  to  hold  her.  They  placed  a  light  on  the  rig> 
ging  of  the  Little  Kate  and  commenced  to  halloo  for  assist- 
ance. Somewhere  about  midnight  the  fonr  other  libellantB, 
Gillis,  Jameson,  Byms,  and  Bussell,  came  to  the  wreck  in  two 
dories,  directed  by  persons  on  board  a  vessel  in  the  vicinity 
who  had  heard  the  outcries  of  Murphy  and  White  pn  board 
the  Little  Kate. 

Gillis  was  the  commander  of  the  schooner  Nichols,  then 
in  Portsmouth,  and  it  was  agreed  between  Murphy  and  White 
and  these  four  men  that  they  should  go  in  and  "come  out" 
with  the  Nichols  and  help  save  the  Hontvet,  and  share  alike 
in  the  salvage.  After  they  had  gone  sometime,  Gilson  and 
Campbell  came  to  the  wreck,  and  Murphy,  anxious  for  the 
appearance  of  the  Nichols,  procured  them  to  go  into  the  har- 
bor, and,  to  use  his  expression,  "hurry  her  up."  They  did 
80,  and  came  back  and  reported  that  the  Nichols  was  aground, 
but  would  come  out  as  soon  as  she  floated  with  the  tide. 
The  Nichols  afterwards  came  out  as  agreed,  and  they  com- 
menced to  save  the  Hontvet.  Upon  consultation  it  was 
thought  best  to  strip  her,  and  thai  was  done.  About  daylight 
James  Davidson  went  to  the  wreck,  and  he  assisted  in  strip- 
ping the  wreck  and  in  towing  in  the  rigging  and  masts  into 
the  harbor.  £arly  in  the  morning  of  the  twenty-second  of 
August  the  steam-tugs  Ann  and  Bateman  came  to  the  wreck, 
but  no  assistance  was  asked  of  them,  and  none  was  offered 
or  declined, — the  Nichols  not  having  then  arrived  out.  She 
came  out  later.  On  the  afternoon  of  Sunday,  the  twenty- 
second  of  August,  one  of  the  owners  of  the  Hontvet  having 
previously  passed  by  her,  on  his  way  to  the  shoals,  without 
offering  any  assistance  or  giving  any  directions  or  advice,  the 
steam-tug  Sampson  came  to  the  wreck,  and  Murphy  hired 
her  commander  to  take  the  masts  of  the  Hontvet  out  of  her, 
that  she  might  "right"  herself  and  be  towed  more  easily  and 
safely.  Not  being  able  to  pull  them  out  the  Sampson  broke 
them  off,  and  afterwards,  at  the  request  of  Murphy,  assisted 
in  towing  the  Hontvet  to  Newcastle  and  putting  her  in  safety 
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on  the  shore, — the  Nichols  and  Little  Kate  and  Davidson 
assisting  to  tow  in  the  masts  and  rigging,  but  being  nnable  of 
themselves  to  tow  the  vessel  withoat  the  aid  of  the  Sampson. 
Murphy  engaged  the  Sampson  at  a  stipulated  price. 

So  far  as  the  libellants  Murphy,  White,  Gillis,  Jameson, 
Byrps,  and  Bussell  are  concerned,  this  is  very  clearly  a  case  of 
salvage  service,  and  is  so  admitted  by  the  counsel  for  the 
claimants.  The  main  question  is,  what  shall  be  allowed  for 
the  service?  and  this  depends  largely  upon  the  value  of  the 
property  saved.  Upon  this  point  the  testimony  in  the  case 
leads  to  no  precise  or  very  satisfactory  result.  Mr.  Little- 
field,  who  was  called  to  look  at  the  vessel  soon  after  she  was 
brought  in,  says  in  his  opinion  she  was  worth,  as  she  then 
was,  $1,500.  He  is  a  ship-builder,  and  competent  to  testify; 
but  his  judgment  is  not  conclusive,  and,  tested  by  other  meth- 
ods of  ascertaining  her  value,  cannot  be  received  as  pre- 
cisely accurate.  Mr.  Stimpson,  another  ship-builder,  and 
who  worked  on  the  vessel  when  she  was  built,  says  she  was 
an  "A  1"  vessel,  72  tons  burden;  that  she  cost  when  new 
$6,500,  and  that  in  four  years  she  would  deteriorate  30  per 
cent.,  making  her  value  at  the  time  she  went  ashore  some 
$4,610.  But  there  was  evidence  that  the  cost  of  building 
vessels  had  diminished  since  this  vessel  was  built,  and  that 
there  should  be  a  deduction  on  that  account.  Precisely  how 
much  the  cost  of  building  vessels  has  lessened  does  not  ap- 
pear, but  Mr.  Littlefield  says  he  thinks  this  vessel  could  not 
be  built  for  $4,000  or  $5,000.  This  would  show  a  shrinkage 
of  from  25  to  30  per  cent.  Deducting  26  per  cent,  on  this 
account  from  $4,600  would  leave  the  value  of  the  vessel 
when  she  went  on  to  the  rocks  $3,450.  Add  to  this  sum  the 
value  of  the  masts,  sails,  and  rigging,  and  the  value  vpould 
approximate  the  value  put  upon  the  vessel  by  the  owners  when 
insured,  to-wit,  $5,000. 

Taking  the  value  of  the  vessel  when  she  started  on  her 
voyage  as  $3,450,  by  this  method  of  estimating,  and  deduct- 
ing $344.29,  cost  of  repairing  vessel's  hull  after  she  had  been 
on  the  rocks,  and  been  brought  into  Newcastle,  and  we  have  the 
value  of  the  vessel,  $3, 105.71.    From  this  sum  is  still  another 
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deduction  which  should  be  made,  for  the  shrinkage  of  the 
value  of  any  vessel  of  much  size  which  has  been  ashore  on 
the  rocks.  How  much  this  should  be  in  this  case  does  not 
appear;  not  very  large,  however,  as  the  repairs  needed  were 
not  large,  and  the  apparent  damages  small — say  $300.  This 
leaves  the  value  of  the  vessel,  when  rescued  and  brought  on 
shore,  (2,805.71.  Between  this  valuation  and  the  estimate  of 
Mr.  Littlefield  (|1,600)  there  is  a  difference  of  $1,305.71.  One 
is  nearly  twice  as  large  as  the  other,  and  they  can  hardly  be 
reconciled.  If  the  one  is  too  large,  it  is  equally  certain  the 
other  is  too  omall. 

There  is  still  another  method  of  approximating  the  value  of 
the  hull  when  saved.  The  owners  insured  the  vessel  for  $5,000, 
and  that  was  the  value  they  placed  upon  her  for  insurance 
when  wrecked.  Mr.  Tredick  says  "she  was  in  good  condi- 
tion." He  was  willing  to  pay  the  premium  for  that  amount 
of  insurance.  But  it  is  now  said  that  valuation  was  too 
high.  Admit  that  it  was  so,  and  deduct  10  per  cent,  for  such 
over  valuation,  ($500,)  that  leaves  her  value,  with  rigging,  at 
$4,500;  deduct  $1,500  for  the  rigging,  which  is  its  cost  when 
new,  as  appears  from  the  testimony  of  Mr.  Tredick,  and  you 
have  the  hull  $3,000  when  the  vessel  sailed.  She  was  injured 
on  the  rocks  to  the  amount  of  $344.29,  as  shown  by  bill  of 
repairs.  This  leaves  her  value  at  $2,655.71.  Deduct,  again, 
$300  for  injury  to  her  reputation  and  market  value,  and  you 
have  $2,355.71,  the  value  of  the  hull  as  saved.  This  sum  is 
not  very  far  from  midway  of  the  others.  If  we  add  the  three 
results,  viz.: 

$2,805  17 

1,500  00 

2,365  71 


,  $6,660  88 
Divide  by  three  and  we  have  an  average  of  $2,220.44. 
This  is  probably  not  very  far  from  correct,  and  I  have  con- 
cluded to  call  the  value  of  the  vessel  when  saved  $2,200. 
The  value  of  the  other  articles  saved  I  find  to  be  $550,  mak- 
ing a  total  of  $2,750. 
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I  find  that  the  vessel  had  been  abandoned  hj  the  owners, 
and  was  at  the  mercy  and  control  of  the  wind  and  waves  when 
fonnd  by  Murphy  and  White;  bnt  I  do  not  find  that  the  sal- 
vage service  was  very  dangerous  to  the  salvors.  I  allow  out 
of  the  sum  of  $2,750  one-quarter  part — $687.50 — as  salvage. 
Out  of  this  sum  I  allow  James  Davidson  $25  as  salvor,  and 
Frank  Gilson  $15,  leaving  a  balance  of  $647.50  for  the  libel- 
lants.  I  have  allowed  the  salvors  a  little  more  in  this  case 
than  perhaps  I  should  have  done  had  the  ownei's  made  more 
effort  or  shown  more  anxiety  to  have  saved  their  vessel  than 
they  did.  Tredick  was  the  agent  of  the  owners  and  manager 
of  the  Hontvet,  yet  he  allowed  her  to  drift  to  sea  without 
attempting  to  stop  her;  he  refused  to  go  with  Murphy  to  find 
and  rescue  her,  and  did  not  see  her  again  till  she  was  landed 
on  the  shore  at  Newcastle.  Anderson,  another  owner,  made 
his  dory  fast  to  her  mast-head  as  she  floated,  and  allowed  her 
to  tow  him  to  the  vicinity  of  Eitt's  rook,  and  then  he  declined 
her  further  company  and  returned.  Bider,  another  owner,  on 
his  way  to  the  shoals  next  day,  saw  the  vessel,  and  the  men 
on  board  or  about  her,  trying  'to  save  her,  bnt  lent  no  assist- 
ance. 

I  do  not  find  that  Murphy  or  hia  assistants  were  guilty  of 
any  malfeasance,  or  of  doing  any  damage,  for  which  their 
salvage  service  should  be  forfeited  or  diminished.  It  might 
have  been  possible  that  the  Bateman  could  have  towed  the 
Hontvet  into  harbor  with  her  masts  in  her,  but  it  must  have 
been  an  undertaking  of  considerable  risk  and  much  difficulty. 
It  would,  in  my  judgment,  have  been  more  prudent  to  have 
taken  the  masts  out,  even  with  the  Bateman  to  tow  her  in. 
If  the  Batemen  had  offered,  or  had  told  Murphy  that  he  could 
tow  the  vessel  in  as  she  was,  instead  of  a  quasi  threat  that 
he  would  dispossess  him  of  the  vessel  which  the  owners  had 
abandoned  and  which  he  had  found  at  sea,  there  might  have 
been  some  ground  for  the  suggestion  that  he  unnecessarily 
damaged  the  vessel,  but  I  think  there  is  very  little  now. 

Decree  for  libellants,  with  oosts. 
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Thb  Ship  Shasd. 
iPisPHet  Court,  8.  JO.  New  York.    November,  1880.) 

1.  Damaobs— Rbferenos — PKAoncB. 

Iq  the  opinion  under  which  a  final  decree  in  admiralty  ig  entered, 
determining  the  question  of  liability,  and  directing  a  reference  to  a 
TTnited  States  Commissioner  to  ascertain  the  amount  of  damages,  a 
a  statement  by  the  court  as  to  a  fact  affecting  the  amount  of  damages, 
and  not  material  to  a  determination  of  the  question  of  liability,  is  not 
binding,  and  does  not  preclude  either  party  from  introducing  any 
competent  evidence  before  the  commissioner  touching  the  extent  of 
the  damage. 

In  Admiralty. 

R.  D.  Benedict,  for  libellant. 

r.  E.  StiUman,  for  claimants. 

Choaitb,  D.  J.  In  this  cause,  which  -was  a  Buit  to  recover 
for  non- delivery  of  cargo  according  to  terms  of  bills  of  lading, 
the  libellant  has  had  a  decree  on  the  ground  that  the  master 
and  crew  of  the  vessel  were  negligent  in  not  protecting  her 
cargo  of  sugar  against  damage  which  threatened  to  injure  it 
through  the  known  leaky  condition  of  the  vessel  on  her  arrival 
at  her  place  of  discharge.  A  reference  was  ordered  to  com- 
pute the  libellant's  damages.  It  appeared  upon  the  trial  that 
the  cargo  had  already  sustained  damage  by  sea  water,  which 
was  properly  to  be  attributed  to  a  peril  of  the  sea,  and  the  evi- 
dence tended  to  show  that  the  water  had  been,  before  the 
arrival  of  the  ship  at  her  pier,  more  than  six  feet  above  the 
bottom  of  the  cargo  of  sugar.  The  principal  charge  of  negli- 
gence, on  which  the  liability  of  the  ship  for  subsequent  dam- 
age was  sought  to  be  based,  was  in  suffering  a  steam-pump 
employed  by  the  master  to  pump  the  ship  out  to  stop  during 
the  night  of  the  twenty-eighth  of  December,  so  that  in  the 
morning  the  ship  was  again  flooded  with  sea  water.  In  the 
written  opinion  of  the  court  occurred  this  passage  with  ref- 
erence to  the  condition  of  the  ship  on  the  morning  of  the 
29th;  "The  lower  hold,  where  the  sugar  was  stowed,  was 
flooded.  The  water  had  risen  higher  among  the  mats  of  sugar 
than  it  bad  ever  been  before."  Such  seemed  then  to  me  to 
be,  and  still  seems  to  be,  the  proper  inference  to  be  drawn 
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from  all  the  testimony  bearing  upon  the  question  as  to  the 
height  to  which  the  water  rose  among  the  bags  of  sugar 
in  consequence  of  this  flooding.  The  controlling  circum- 
stance in  reaching  this  conclusion  was  the  fact  that  only 
about  1,300  bags  of  dry  sugar  came  out  of  the  ship,  while 
the  evidence  on  both  sides  tended  strongly  to  show  that 
there  were  before  the  flooding  a  much  larger  number  of  dry 
bags  in  the  vessel.  Upon  the  reference,  however,  it  has  been 
claimed  by  the  libellant  that  it  is  a  point  determined  in  the 
cause  that  the  wat«r  did  rise  higher  among  the  bags  of  sugar 
on  the  morning  of  the  29th  than  it  had  ever  been  before. 
The  claimants,  on  the  other  hand,  ^esire  to  introduce  evi- 
dence  before  the  commissioner  tending  to  show  that  the  water 
did  not  rise  so  high  on  the  morning  of  the  29th  as  it  had  been 
previously;  and  this  is  an  application  to  the  court  for  a 
reconsideration  of  this  finding  of  fact,  or  to  ascertain  whether 
this  question  is  open  upon  the  reference.  The  only  question 
relating  to  this  flooding  of  the  ship,  really  before 'the  court  for 
determination  upon  the  trial,  was  the  question  of  the  ship's 
liability  for  the  damage  occasioned  thereby.  The  question  of 
amount  of  damage  was  reserved,  and  intended  to  be  reserved, 
for  the  reference  in  accordance  with  the  almost  invariable 
practice  of  the  court.  In  discussing  the  proofs,  as  bearing  on 
the  question  of  liability,  a  narrative  of  events  was  given  in 
the  opinion  delivered,  in  the  course  of  which  the  remark 
above  quoted  was  made.  So  far  as  the  question  of  Liability 
for  the  ensuing  damage  was  concerned,  it  was  immaterial 
whether  the  water  rose  in  the  cargo  on  the  morning  of  the 
29th  onefoot  or  seven  feet.  The  result  would  and  must  have 
been  the  same.  While  witnesses  were  examined  by  both 
parties  as  to  the  height  of  the  water,  and  while  the  effect  of 
the  evidence  in  that  respect  was  very  carefully  commented  on 
by  libellant's  counsel,  and  somewhat,  also,  by  claimants'  coun- 
sel, as  appears  by  his  brief,  yet  I  am  satisfied  that  this  ques- 
tion, which  is  chiefly  important  as  affecting  the  amount  of 
damages,  was  not  submitted,  nor  understood  by  the  court  to 
have  been  submitted,  upon  the  trial  as  a  point  to  be  then  con- 
clusively determined,  or  that  any  question  involved  in  tha 
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question  of  the  amount  of  damage  was  -withdrawn  from  the 
usual  mode  of  trial  by  reference.  The  claimants  were  not 
called  upon  on  the  trial  to  bring  out  the  strength  of  their  case 
on  this  point.  As  the  height  of  the  water  was  not  material 
to  the  determination  of  their  liability,  which  was  the  question 
tried,  they  are  not  concluded  by  the  inference  drawn  by  the 
court  from  the  proofs  as  to  that  point.  This  observation  in 
the  opinion  might  well  have  been  omitted  as  wholly  unneces- 
sary to  the  point  to  be  decided.  Neither  the  decree  nor  the 
minutes  nor  the  briefs  of  counsel  show  any  stipulation,  nor 
anything  equivalent  to  a  stipulation,  or  an  order  of  the  court 
that  this  question  should  be  passed  on  at  the  trial.  The 
opinion  expressed  on  the  point  must  therefore  be  regarded  as 
at  most  a  dictum  expressing  the  opinion  of  the  court  on  the 
proofs  as  they  then  stood,  not  in  any  way  precluding  either 
party  from  introducing  any  competent  evidence  before  the 
commissioner  touching  the  extent  of  the  damage  caused  by 
the  flooding  of  the  ship  on  the  night  of  the  twenty-eighth  of 
December. 

The  commissioner  will  proceed  in  accordance  with  this 
decision. 


The  Memphis  &  St.  Louis  Packet  Go.  v.  Steam-Boat  H. 
C.  Yaeobb  and  others. 

{Dittriet  Court,  B.  D.  Miuouri.    Norember  23, 1880.) 

1.  CoMiiBiON — Damaobs —  The  erpenses  from  the  port  of  departure  to 
the  place  of  collision,  and  of  return  to  the  port  of  repairs,  will  not 
be  allowed  in  damages. 

In  Admiralty.    On  exceptions  to  commissioner's  report. 

Noble  d  Orrick,  proctors  for  libellant. 

Given  Campbell,  proctor  for  libellee. 

Tbeat,  p.  J.  The  court  having  heretofore  decided  that 
the  collision  was  one  of  mutual  fault,  the  only  question 
remaining  was  to  determine  the  amount  of  damages,  and 
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apportion  them  accordingly;  that  is,  a  moiety  of  the  aggregate 
against  each  of  the  parties.  Exceptions  bylibellant  are  that 
the  expenses  from  port  of  departure  to  place  of  collision  and 
return  to  port  of  repair  (which  is  port  of  departure)  have  not 
been  allowed.  The  rale  is  "restitutio  in  integrams"  bat,  to 
ascertain  under  that  role  what  is  allowable,  the  courts  have 
been  compelled  to  exclude  the  inquiry  into  speculative  or  pos- 
sible profits. 

It  may  seem  that  the  full  restitution  against  a  maritime 
tort  should  cover  aU  the  expenses  of  a  voyage ;  yet  it  may  be 
that  the  voyage  was  a  losing  one,  and  hence  its  interruption 
was  no  actual  loss.  Where  loss  of  freight  occurs, — that  is, . 
net  loss, — the  amount  may  be  included;  but  there  is  no  such 
item  here.  Hence  the  libellant's  exceptions  must  be  over- 
ruled. The  Baltimore,  8  Wall.  877;  The  Cayuga,  14  Wall. 
270;  The  Atlas,  93  D.  S.  Kep.  802. 

None  of  the  cases  cited  do  more  than  state  the  general 
rule ;  yet  that  rule,  in  its  application,  must  control.  Respond- 
ent,  on  the  other  hand,  excepts  on  the  ground  that  the  demur- 
rage is  fixed  at  too  high  a  rate.  An  examination  of  the  testi- 
mony shows  that  $100  per  day  would  be  a  fair  rate  for  a 
charter-party,  instead  of  $140  per  day. 

The  exceptions  of  respondent,  are  sustained;  and,  instead 
of  sending  the  cause  back  to  the  commissiouer,  the  amount 
of  damage  will  be  reduced  accordingly. 

KoTX.    Bee  Outbtrt  *  Son*  v.  The  British  Ship  George  BeU,  3  Fbd.  Bar. 
681. 
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